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ADVERTISEMENT    TO    THE    THIRD    AMERICAN 

EDITION. 


The  second  American  edition  of  Benjamin  on  the  Law 
of  Sale,  prepared  with  elaborate  notes  by  the  Hon.  J.  C. 
Perkins,  since  deceased,  was  published  in  1877.  Its  rapid 
sale  and  the  favorable  comments  upon  it  from  all  quarters 
prove  it  has  no  competitor  in  the  same  branch  of  the  law. 
The  subject  is  so  prolific  of  litigation  that  every  new  edi- 
tion must  necessarily  embrace  much  matter  not  contained 
in  the  preceding,  and  the  present  will  be  found  to  refer  to 
over  fifteen  hundred  cases  not  cited  in  any  former  edition. 
The  Irish  and  Canadian  Reports,  not  often  referred  to  in 
any  previous  issue  of  the  work,  have  been  carefully  exam- 
ined, and  many  valuable  cases  cited  therefrom.  The  im- 
dersigned  desires  to  express  his  great  obligation  to  George 
R.  Swasey,  Esq.,  of  the  Suffolk  Bar,  without  whose  valu- 
able labors  this  edition  could  not  have  been  so  promptly 
and  exhaustively  prepared. 

EDMUND  R  BENNETT. 

Boston,  July  1,  1881. 


PREFACE  TO  THE  FffiST  EDITION. 


If  the  well  known  treatise  of  Mr.  Justice  Blackburn  had 
been  designed  by  its  learned  au|;hor  to  embrace  the  whole 
law  on  the  subject  of  the  sale  of  goods,  nothing  further 
would  now  be  needed  by  the  practitioner  than  a  new 
edition  of  that  admirable  work,  incorporating  the  later 
statutes  and  decisions,  so  as  to  afford  a  connected  view  of 
the  modifications  necessarily  introduced  by  lapse  of  time 
into  the  law  of  a  contract  so  perpetually  recurring  as  that 
of  sale.  But,  unfortunately  for  the  Profession,  Blackburn 
on  Sales  was  intentionally  restricted  in  its  scope,  and  is 
confined  to  an  examination  of  the  effects  of  the  contract 
only,  and  of  the  legal  rights  of  property  and  possession  in 
goods. 

This  treatise  is  an  attempt  to  develop  the  principles 
applicable  to  all  branches  of  the  subject,  while  following 
Blackburn  on  Sales  as  a  model  for  guidance  in  the  treat- 
ment of  such  topics  as  are  embraced  in  that  work.  An 
effort  has  been  made  to  afford  some  compensation  for  the 
imperfections  of  the  attempt,  by  references  to  American 
Decisions,  and  to  the  authorities  in  the  Civil  Law,  not  else- 
where so  readily  accessible. 

1    Temple,  August,  1868. 
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BOOK  L 

FORMATION  OF  THE  CONTRACT. 


PART  L 


AT  COMMON  LAW. 


CHAPTER  L 

OF  THE  CONTRACT  OF  SALE  OF  PERSONAL  PROPERTY,  ITS  FORM, 

AND  ESSENTIAL  ELEMENTS. 


Section 
Definition  of  a  bargain  and  sale  of 
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The  elements  of  the  contract     .  1 

Parties 1 

Mutnal  assent     ....      1 


Transfer  of  absolute  property 
Price  in  money    . 
Form  at  common  law . 
Form  by  statute  of  frauds  . 


Section 
1 
2 
3 
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§  1.  By  the  common  law  a  sale  of  personal  property  is  usually 
termed  a  "  bargain  and  sale  of  goods."     It  may  be  de-  Definition 
fined  to  be  a  transfer  of  the  absolute  or  general  property  gain  and 
in  a  thing  for  a  price  in  money,  (a)     Hence  it  follows,  goods. 

(a)  [Wittowsky  v.  Wesson »  71  N.  Car.  another  for  a  valuable  consideration."    3 

451.      A    present    transrer.      Martin    v.  Kent,  615,11th  ed.    This  definition  would 

Adams,  104  Mass.  262 ;  Smith  r.  Weaver,  include  barter,  which,  though  in  most  re- 

90111.892.]  Blackstone's  definition  isi  "A  spects  analogous,  is  certainly  not  identi- 

transButatioD  of  property  from  one  man  cal,  with  sale.     [See  the  definition  given 

to  another  in  consideration  of  some  price."  by  Wayne  J.  in  Williamson  v.   DeHnitioDB 

S  BL  446.    Kent's  is,  "A  contract  for  the  Berry,  8  How.  (U.  S)  544.    «'•«»•. 

of  property  from  one  penon  to  In  Gardner  i^  Lane,  12  Allen,  39,  43, 

1 
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that  to  constitute  a  valid  sale,  there  must  be  a  concurrence  of  the 
The  eie-  following  elements,  viz. :  1st,  parties  competent  to  con- 
mentsof      tract;  2d,  mutual  assent;  3d,  a  thing,  the  absolute  or 

tne  con-  *         >  cr 

tract,  general  property  in  which  is  transferred  from  the  seller 

to  the  buyer  ;  and  4th,  a  price  in  money  paid  or  promised.  That 
Parties.  it  requires,  tst,  parties  competent  to  contract,  and  2d, 
Mutual  as-  niutual  assent,  in  order  to  eflEect  a  sale,  is  manifest  from 
■*°^'  the  general  principles  which  govern  all  contracts.     The 

Transfer  of  third  essential  is  that  there  should  be  a  transfer  of  the 
property,  absolute  or  general  property  in  the  thing  sold ;  for  in  law 
a  thing  may  in  some  cases  be  said  to  have  in  a  certain  sense  two 
owners,  one  of  whom  has  the  general,  and  the  other  a  special 
property  in  it ;  and  a  transfer  of  the  special  property  is  not  a  sale 
of  the  thing.  An  illustration  of  this  is  presented  in  the  case  of 
Jenkins  v.  Jenkins  V.  Brown,  (6)  where  a  factor  in  New  Orleans 
Brown.  bought  a  cargo  of  com  with  his  own  money,  on  the  order 
of  a  London  correspondent.  He  shipped  the  goods  for  account  of 
his  correspondent,  and  "v^rote  letters  of  advice  to  that  effect,  and 
sent  invoices  to  the  correspondent,  and  drew  bills  of  exchange  on 
him  for  the  price,  but  took  bills  of  lading  to  his  own  order,  and 
indorsed  and  delivered  them  to  a  banker  to  whom  he  sold  the  bills 
of  exchange.  This  transaction  was  held  to  be  a  transfer  of  the 
general  property  to  the  London  merchant,  and  therefore  a  sale  to 
him  ;  and  a  transfer  of  a  special  property  to  the  banker  by  the 
delivery  to  him  of  the  bills  of  lading,  which  represented  the  goods. 
And  in  like  manner  when  goods  are  delivered  in  pawn  or  pledge, 
the  general  property  remains  in  the  pawnor,  and  a  special  prop- 
erty is  transferred  to  the  pawnee,  (c) 

§  2.  So  in  relation  to  the  element  of  price.  It  must  be  money ^ 
Price,  must  paid  or  promised,  accordingly  as  the  agreement  may  be 
be  money,    f^j,  ^  ^^^  q^,  ^  credit  sale ;  but  if  any  other  consideration 

than  money  be  given,  it  is  not  a  sale.     If  goods  be  given  in  ex- 

Bigelow  C.  J.  said :  "  The  ordinary  de6-  price  to  be  paid  therefor.    A  learned  an- 

nition  of  a  sale,  as  a  transmutation  of  thor  adds  to  this  summary  the  brief  and 

property  from  one  person  to  another  for  a  significant  remark,  *  If  any  of  these  ingre- 

price,  does  not  fully  express  the  essential  dients  be  wanting,  there  is  no  sale.'    At- 

elcments  which  enter  into  and  make  up  a  kinson  on  Sales,  5."    Mackaness  r.  Long, 

contract.    A  more  complete  enumeration  S5  Penn.  St  158.] 
of  these  woald  be,  competent  parties  to         (6)  14  Q.  B.  496 ;  19  L.  J.  Q.  B.  286. 
enter  into  a  contract,  an  agreement  to        (c)  Halliday  r.  Holgate,  L.  K.  3  Ex. 

sell,  and  the  mutual  assent  of  the  parties  299 ;  Harper  v,  Goodsell,  L.  B.  5  Q.  Q. 

to  the  subject-matter  of  the  sale  and  to  the  424 ;  [Jack  v.  Eagles,  2  Allen  (N.  B.),  95.] 
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change  for  goods  it  is  a  barter.  So  also  goods  may  be  given  in 
consideration  of  work  and  labor  done,  or  for  rent,  or  for  board  and 
lodging,  (^d)  or  any  valuable  consideration  other  than  money  ;  all 
of  which  are  contracts  for  the  transfer  of  the  general  and  absolute 
property  in  the  thing,  but  they  are  not  sales  of  goods.  The  legal 
effects  of  such  special  contracts,  as  well  as  of  barter,  on  the  rights 
of  the  parties,  are  generally,  but  not  always,  the  same  as  in  the 
case  of  sales,  (e)  If  no  valuable  consideration  be  given  for  the 
transfer,  it  is  a  gift,  (/)  not  a  sale.    In  Ex  parte  White,  in  re  Nev- 


{d)  See  an  example  in  Keys  v.  Har- 
wood,  2  C.  B.  905. 

(e)  For  cases  showing  distinction  be- 
tween sale  and  barter,  see  Harris  v,  Fowle, 
cited  in  Barbe  v.  Parker,  1  H.  Bl.  287 ; 
Hands  r.  Barton,  9  East,  849 ;  Harrison 
V.  Lnke,  14  M.  &  W.  139  ;  Sheldon  v. 
Cox,  3  B.  &  C.  420;  Goerreiro  i;.  Peile,  3 
B.  &  Aid.  616 ;  Forsyth  v.  Jervis,  1  Stark. 
DlffereDee       ^<  i  Bead  v,  Hutchinson,  3 

between  Camp.  352.    [The  difference 

■ale  and  ex-  '^  \ 

change.  between  a  sate  and  an   er- 

change  is  this:  that  in  the  former  the  price 
is  paid  in  money;  whilst  in  the  latter  it  is 
paid  in  goodg^  bj  way  of  barter.  But  the 
same  rules  of  law  apply  to  both.  "  The 
distinction  between  a  sale  and  exchange 
of  property  is  rather  one  of  shadow  than 
of  sabstance.  In  both  cases  the  title  to 
property  is  absolutely  transferred,  and  the 
same  rules  of  law  are  applicable  to  the 
transaction,  whether  the  consideration  of 
the  contract  is  money  or  by  way  of  bar- 
ter." Bigelow  J.  in  Commonwealth  v. 
Clark,  14  Gray,  372.  See  Howard  v, 
Harris,  8  Allen,  297.  But  there  is  a  dif- 
Am  to  plead-  Terence  between  a  contract  of 
^*  sale  and  an  exchange,  in  the 

form  of  remedy  to  be  adopted  for  a  breach. 
The  declaration  for  breach  of  an  agree- 
ment for  an  exchange  of  goods  should  be 
special;  a  count  for  goods  sold  and  de- 
livered is  not  sufficient.  Mitchell  v,  Gile, 
12  N.  H.  390;  Vail  r.  Strong,  10  Vt.  457. 
See,  also,  Loomis  v,  Wainwright,  21  lb. 
520 ;  2  Bl.  Com.  446, 447 ;  Anon.  3  Salk. 
157;  Stevenson  o.  The  State,  65  Ind. 
409 ;  Edwards  v.  CottreU,  43  Iowa,  194 ; 
WiUiamson  v.  Berry,  8  How.  544.] 


(/)  Parol  gifts  of  personal  chattels  do 
not  pass  the  property,  if  there  Deiiyery 
be  no  actual  delivery  to  the  nccoBsazy 
donee.  Irons  v.  Smallpiece, 
2  B.  &  A.  551 ;  Shower  v.  Pilch,  4  Ex. 
478 ;  Douglas  v.  Douglas,  22  L.  T.  N.  S. 
127;  [Hanson  v.  Millett,  55  Maine,  184  ; 
Dole  i;.  Lincoln,  31  lb.  422 ;  Allen  v. 
Polereczky,  31  lb.  338;  Wing  v.  Mer- 
chant, 57  lb.  383;  Trowbridge  v.  Hol- 
den,  58  lb.  117  ;  Marston  v.  Marston,  21 
N.  H.  491 ;  Grover  v.  Grover,  24  Pick. 
261 ;  Huntington  v.  Gilmore,  14  Barb. 
243 ;  Brown  v.  Brown,  23  lb.  565 ;  Hun- 
ter r.  Hunter,  19  lb.  631 ;  Brink  v.  Gould, 
7  Lansing,  425 ;  Whiting  v.  Barrett,  7 
lb.  106 ;  Mahan  v.  United  States,  16 
Wallace,  143;  Adams  v,  Hayes,  2  Ired. 
(Law)  366;  Sims  v.  Sims,  2  Ala.  117; 
Hitch  V,  Davis,  3  Md.  Ch.  266  ;  People  v. 
Johnson,  14  HI.  342 ;  Withers  v.  Weaver, 
10  Barr,  391 ;  In  re  Campbell's  Estate, 
7  lb.  100;  Carpenter  v.  Dodge,  20  Vt. 
595 ;  Camp's  Appeal,  36  Conn.  88,  92 ; 
Dean  v.  Dean's  Estate,  43  Vt.  337 ;  Blan- 
chard  v,  Sheldon,  43  lb.  512;  Becd  v, 
Spanlding,  42  N.  H.  114;  2  Kent,  438, 
439 ;  Wheeler  o.  Wheeler,  43  Conn.  503 ; 
White  V.  Atkins,  5  Low.  Can.  420 ;  Kim- 
ball 17.  Leland,  110  Mass.  325;  Kingman 
17.  Perkins,  105  lb.  Ill ;  Foss  v,  Lowell 
Five  Cents  Sav.  Bank,  1 1 1  lb.  285 ;  Davis 
V.  Ney,  125  lb.  590  ;  Queen  v.  Carter,  13 
TJ.  C.  C.  P.  611 ;  McCabe  t».  Bobertson, 
18  lb.  471 ;  Malone  v.  Reynolds,  2  Fox 
&  Smith  59  ;  Scott  r.  McAlpine,  6  U.  C. 
C.  P.  302  ;  Rupert  v.  Johnston,  40  U.  C. 
Q.  B.  11 ;  Taylor  r.  Henry,  48  Md.  550  ; 
In  re  Ward,  51  How.  Pr.  316 ;  Johnson  v^ 
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ille,  (jg)  is  an  interesting  exposition,  by  James  and  Mellish  LL. 

JJ.  of  the  principles  by  which  to  distinguish  between  a  contract  of 

"  sale  or  return,"  and  a  contract  of  del  credere  agency ;  and  in  the 
South  Australian  Insui-ance  Company  v.  Randell,  (A)  the  distinc- 
tion between  a  sale  and  a  bailment  is  elucidated,  (i) 

Spies,  5  Hun,  468 ;  Stevens  v.  Stevens,  2  no  doubt  also  that,  by  some  decisions,  an- 
Redf.  265 ;  Curry  v.  Powers,  70  N.  Y.  212 ;  fortunate  I  must  think  them,  Doolamtloiw 
Vandcrmark  v.  Vandermark,  55  How.  Pr.  a  parol  declaration  of  trust  of  of  tmst. 
408;  Turner  V.  Brown,  6  Hun,  331 ;  Mar-  personalty  may  be  perfectly  valid  even 
tin  V.  Funk,  75  N.  Y.  134 ;  Simmons  v,  when  voluntary.  If  I  give  any  chattel, 
Cincinnati  Sav.  Soc.  31  O.  St.  467.  But  that,  of  course,  passes  by  delivery  ;  and  if 
an  effectual  gift  may  be  made  of  a  chattel  I  say,  expressly  or  impliedly,  that  I  con- 
already  in  the  actual  posses^ion  of  the  stitute  myself  a  trustee  of  personalty,  that 
donee,  without  any  renewed  act  of  deliv-  is  a  trust  executed,  and  capable  of  being 
ery.  Champney  v.  Blanchard,  39  N.  Y.  enforced  without  consideration."  As  to 
111;  Wing  r.  Merchant,  57  Maine,  383;  voluntary  gifts  and  settlements  of  per- 
Dole  t;.  Lincoln,  31  lb.  422;  Whiting  v.  sonal  property,  including  promissory  notes 
Barrett,  7  Lansing,  106,  109 ;  Shower  and  other  choses  in  action,  see  Richardson 
v.  Pilck,  4  Ex.  478;  Huntington  v.  Gil-  v.  Richardson,  L.  R.  3  Eq.  686;  Keke- 
more,  14  Barb.  243,  247,  248.  "  A  gift  is  wich  ».  Manning,  1  De  G.,  M.  &  G.  176  ; 
strictiy  a  contract.**  Hoar  J.  in  Attorney  In  re  Way's  Trusts,  2  De  G.,  J.  &  S. 
General  v.  Merrimack  Manuf.  Co.  14  (Am.  ed.)  365,  and  note  (1);  W^ing  v. 
Gray,  603.  Gifts  inter  vivos,  *'  when  made  Merchant,  57  Maine,  383 ;  Reed  r.  Spaul- 
perfect  by  delivery  of  the  things  given,  are  ding,  49  N.  H.  1 14;  Westerlo  v.  De  Wilt, 
executed  contracts."  Wilde  J.  in  Grover  36>  N.  Y.  340 ;  Connor  v.  Trawick,  37  AU. 
».  Grover,  24  Pick.  264.  Delivery  in  this,  289,  295;  2  Kent,  438;  Sir  W.  Page 
DelWery  as  in  every  other  case,  must  Wood  V.  C.  in  Penfold  v.  Mould,  L.  R.  4 
ta^natire  ^  according  to  the  nature  of  Eq.  562,  564 ;  Stone  v.  Hackett,  12  Gray, 
of  thing.  the  thing.  The  donor  must  227;  Bomeman  v.  Sidlinger,  15  Maine, 
part  not  only  with  the  possession,  but  with  429.  As  to  a  gift  causa  mortis  in  trust, 
the  dominion  of  the  property ;  and  when  see  Sheedy  v.  Roach,  124  Mass.  472,  and 
the  gift  is  perfect,  by  delivery  and  accept-  cases  cited.] 

ance,  it  is  then  irrevocable  by  the  donor.  {g)  L.  R.  6  Ch.  App.  397 ;  [post,  §§  597 

2  Kent,  439, 440;  Noble  r.  Smith,  2  John,  and  note,  598.] 

52  ;    Hooper  v.  Goodwin,  1    Swanst.  485;  (A)  L.  R.  3  P.  C.  C.  101. 

Picot  V.  Sanderson,  1  Dev.  (N.  Car.)  309;  (t)  [The  distinction  between  a  sale  and 

Tancred  v.  O'Mullin,  2  Oldright  (N.  S.),  a  bailment    is  further  illus-   ^f5*°*. 

145;    Viet  v.  Viet,  34  U.  C.  Q.  B.  104;  trated  in   Hunt  v,   Wyman,    distinctton 

Walker  v,  M'Bride,  2  Huds.  &  Br.  215.]  100  Mass.  198.    This  was  an    *»'*««»• 

As  to  gifts  of  money  by  check,  see  Brom-  action  for  the  price  of  a  horse,  as  on  a  sale 

ley  V.  BruntOD,  L.  R.  6  Eq.  275,  and  cases  thereof.     It  appeared   that   the  plaintiff 

there  cited ;  [Jones  v.  Lock,  L.  R.  I  Ch.  had  the  horse  for  sale ;  that  the  defendant 

App.  25.]    And  as  to  f:ifc  of  a  bond  with-  asked  and  was  told  the  price  and  charac- 

out  delivery,  see  Morgan  0.  Malleson,L.  R.  ter  of  the  horse;    that  the  defendant  ex- 

10  Eq.  475,  and  cases  there  cited.   [In  Jones  pressed  a  desire  to  take  the  horse  and  try 

V.  I>Oi-k,  L.  R.  1  Ch.  App.  28,  Lord  Cran-  it,  and  proposed   that  "if  the   plaintiff 

worth  L.  C.  said  :  "  No  doubt  a  gift  may  would  let  him  take  the  horse  and  try  it,  if 

be  made  by  any  person  sui  juris  and  com'  he  did  not  like  it  he  would  return  it  in 


pos  mentis,  by  a  conveyance  of  real  estate    good  condition  as  he  got  it,  the  night  of 
or  by  delivery  of  a  chattel;  and  there  is     the  day  he  took  it;"  and  the  plaintiff  as- 
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§  3.  By  the  common  law,  all  that  was  required  to  give  validity 
to  a  sale  of  personal  property,  whatever  may  have  been   Form  at 
the  amount  of  value,  was  the  mutual  assent  of  the  par-   law. 
ties  to  the  contract.     As  soon  as  it  was  shown  by  any  evidence 

sented,  and  deliTered  the  horse  to  the  de-  Penn.  St.  469 ;  Myers  v.  Harvey,  2  Penn. 
fendant's  servant,  from  whom  it  escaped  479;  Crist ».  Kleber,  79  Penn.  St.  240.  It 
almost  immediately  withoat  his  fault,  and  is  said  to  be  a  recognized  dis-  criterion 
was  so  injured  that  the  defendant  had  no  tinction  between  bailment  and  ^  dUiin- 
opportunity  to  try  it,  but  did  not  return  sale,  that  when  the  identical  S5!S!*b3l- 
it  within  the  time  agreed,  nor  af rerwards.  thing  delivered  is  to  be  re-  °'"°^* 
The  plaintiff  testified  that  he  did  not  ex-  turned,  though  in  an  altered  form,  the  con- 
pect  that  the  defendant  would  finally  take  tract  is  one  of  bailment,  and  the  title  to 
the  horse  nntil  after  he  had  tried  it.  The  the  property  is  not  changed.  When  there 
court  decided  that  this  evidence  showed  a  is  no  obligation  to  return  the  specific  arti- 
bailment  of  the  horse,  but  no  sale.  Wells  cle,  and  the  receiver  is  at  liberty  to  return 
J.  said :  "  This  contract,  it  is  true,  is  another  thing  and  of  equal  value,  he  be- 
silent  aa  to  what  was  to  take  place  if  the  comes  debtor  to  make  the  return,  and  the 
defendant  should  like  the  horse,  or  if  he  title  to  the  property  is  changed  ;  the  trans- 
should  not  return  it  It  may  perhaps  be  action  is  a  sale.  Lonergan  t;.  Stewart,  55 
fairly  inferred  that  the  intent  was  that  if  111.45;  Rahilly  u,  Wilson,  3  Dill.  420; 
be  did  like  the  hone  he  was  to  become  the  Schlesinger  v.  Stratton,  9  R.  I.  578 ;  Tilt 
purchaser  at  the  price  named.  But,  even  v.  Silver thome,  11  U.  C.  Q.  B.  619;  Ban- 
if  that  were  expressed,  the  sale  would  not  kin  v.  Mitchell,  1  Hannay  (N.  B.),  495; 
take  effect  until  the  defendant  should  de-  Graham  v.  Wiley,  16  U.  C.  Q.  B.  265  ; 
terraine  the  question  of  his  liking.  An  Stephenson  r.  Ranney,  2  U.  0.  C.  P.  196; 
option  to  purchase  if  he  liked  is  essen-  Benedict  v.  Kcr,  29  lb.  410;  Isaac  t;.  An- 
tiaily  different  from  an  option  to  retnrn  a  drews,  28  lb.  40 ;  Good  v.  Winslow,  4 
purchase  if  he  should  not  like.  In  one  Allen  (N.B.),  241 ;  Des  Brisay  v.  Mooney, 
case  the  title  will  not  pass  nntil  the  option  2  lb.  53 ;  Nelson  v.  ^rown,  44  Iowa,  455 ; 
is  determined ;  in  the  other  the  property  Johnston  v.  Browne,  37  lb.  200 ;  Hughes 
passes  at  once,  subject  to  the  right  to  re-  v.  Stanley,  45  lb.  622  ;  Marks  v.  Cass  Co. 
Bcind  and  return.  A  mere  failure  to  re-  Mill  &  Elevator  Co.  43  lb.  146  ;  Marsh  v, 
tnm  the  horse  within  the  time  agreed  Titus,  3  Hun,  550 ;  Flander  v.  People,  4 
may  be  a  breach  of  contract,  upon  which  Alb.  L.  J.  316 ;  Frazer  v.  Bass,  66  Ind.  1 ; 
the  plaintiff  is  entitled  to  an  appropriate  Grier  v.  Stout,  2  Bradwell  (III.),  602; 
remedy;  but  has  no  such  legal  effect  aa  to  Dittmar  v.  Norman,  118  Mass.  319;  Pow- 
convert  the  bailment  into  a  sale."  See,  der  Co.  v.  Bnrkhardt,  97  U.  S.  110.  See 
also.  Fuller  v.  Buswell,  34  Vt.  107  ;  Bulk-  Reed  v.  Abbey,  2  Thomp.  &  C.  (N.  T.) 
ley  9.  Andrews,  39  Conn.  70 ;  Pritchett  v,  380.  A  deposit  of  grain  with  a  ware- 
Cook,  62  Penn.  St.  193 ;  Walker  v.  But-  houseman,  with  the  understanding  that  he 
terick,  105  Mass.  237.  Where  by  a  con-  is  to  ship  and  sell  it  on  his  own  account, 
tract  a  person  receives  a  chattel  to  keep  and,  when  the  depositor  desires  to  sell,  pay 
f  jr  a  certain  time,  and  to  become  the  him  the  highest  price  or  return  a  like 
owner  of  it  then,  if  he  has  paid  the  stipu-  quantity  and  quality,  was  held  to  consti- 
lated  price,  bnt  if  otherwise,  to  pay  for  its  tute  a  sale  and  not  a  bailment.  Johnston 
use;  he  receives  it  as  bailee,  and  the  prop-  v.  Browne,  37  Iowa,  200.  —  Sale  or  con- 
erty  is  not  changed  on  til  the  price  is  paid,  aignment,  §  598,  pott.  Where  gaie  or  con- 
EdIow  V.Klein,  79  Penn.  St.  488.  See  by  the  terms  of  a  contract  one  •ignment. 
Rose  V.  Story,  I  Penn.  St.  190;  Clark  v.  party  is  to  take  goods  of  another  and  re- 
Jack,  7  Watts,  375 ;  Becker  v.  Smith,  59  turn  monthly  the  amount  of  sales,  at  the 
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verbal  or  written,  that  it  was  agreed  by  mutual  assent  that  the  one 
should  transfer  the  absolute  property  in  the  thing  to  the  other  for  a 
money  price,  the  contract  was  completely  proven,  and  binding  on 
both  parties,  (i)  If,  by  the  terms  of  the  agreement,  the  property 
in  the  thing  sold  passed  immediately  to  the  buyer,  the  contract  was 
termed  in  the  common  law  "  a  bargain  and  sale  of  goods ;  "  but  if 
the  property  in  the  goods  was  to  remain  for  the  time  being  in  the 
seller,  and  only  to  pass  to  the  buyer  at  a  future  time,  or  on  the  ac- 
complishment of  certain  conditions,  —  as,  for  example,  if  it  were 
necessary  to  weigh  or  measure  what  was  sold  out  of  the  bulk  be- 
longing to  the  vendor,  —  then  the  contract  was  called  in  the  com- 
mon law  an  executory  agreement.  The  distinction  between  a 
bargain  and  sale  of  goods  and  an  executory  agreement  is  the  sub- 
ject of  book  II.  of  this  treatise. 

§  4.  A  very  important  modification  of  the  common  law  in  respect 
Statute  of  ^^  ^  bargain  and  sale  of  goods,  and  to  an  executory  con- 
frauds,  tract,  was  introduced  by  the  statute  29  Car.  2,  c.  3,  com- 
monly called  the  statute  of  frauds,  and  an  amendment  thereof, 
the  9  Geo.  4,  c.  14,  s.  7,  which  are  very  fully  considered,  post^ 
book  I.  part  II. 

prices  charged  by  the  latter,  who  will  fur-  Nutter  v.  Wheeler,  2  Low.  346 ;  Ex  parte 

nish  the  former  with  all  goods  in  his  line,  White,  L.  R.  6  Ch.  Ap.  397 ;  In  re  Lin- 

it  is  to  be  regarded  as  a  consignment  of  forth,  4  Sawyer  Circ.   Ct.  370 ;  Gooder- 

tbe  goods  for  sale,  and  not  a  sale  of  them,  ham  v.  Marlatt,  14  U.  C.  Q.  B.  228.    See, 

Walker  v,  Butterick,  10.5  Mass.  237 ;  Pam  as  to  sale  with  right  to  repurchase,  Moore 

V.  Yilmar,  .54  How.  Pr.  235 ;  Conyerseyille  v.  Sibbald,  29  U.  C.  Q.  B.  487  ;  Mahler  r. 

Co.  V.  Chambersburg  Woollen  Co.  14  Hun,  Schloss,  7  Daly,  291 ;  Slatz  v,  Desenberg, 

609 ;  Dodd8  v.  Durand,  5  U.  C.  Q.  B.  623 ;  28  O.  St.  371.] 

Brothers  v.  Davis,  47  Iowa,  363  ;  Bayliss  (k)  [See  Lincoln  v.  Johnson,  43  Vt.  74, 

9.  Davis,  lb.  340;   Conable  v.  Lynch,  45  77;    Darden   v.   Lovelace,  52   Ala.   290, 

lb.  84;  Albert  v,   Lindau,  46  Md.  334;  291.    Audenreid  v.  Randall,  3  Cliff.  99.] 
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§  6.  In  general,  no  man  can  sell  goods  and  convey  a  valid  title 
to  them  unless  he  be  the  owner,  or  lawfully  represent  ji^^^^  ^^^ 
the  owner.     Nemo  dot  quod  non  habet.  (a)     A  person  ^^^  owner. 

(a)  Peer  v.  Humphreys,  2  Ad.    &  E.     161 ;  [Stanley  v.  Gaylord,   1  Cush.  536, 
495;  Whistler  v,  Foster,  32  L.  J.  C.  P.     545;  Parsons  v.  Webb,  8  Greenl.38;  Gal- 
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therefore,  however  innocent,  who  buys  goods  from  one  not  the 

owner,  obtains  no  property  in  them  whatever  (except  in  some 
special  cases  presently  to  be  noticed)  ;  and  even  if,  in  ignorance  of 

the  fact  that  the  goods  were  lost  or  stolen,  he  resell  them  to  a  third 
person,  in  good  faith,  he  remains  liable  in  trover  to  the  original 

owner,  who   may  maintain   his  action  without   prosecuting   the 
felon.  (5)     But  a  man  may  make  a  valid  agreement  to  sell  a  thing 

yin  V.  Bacon,  2  Fairf.  28 ;  Barrett  r.  War-         (6)  Stone  ».  Marsh,  6  B.  &  C.  515; 

ren,  3  Hill,  348;  Gilmore  v.  Newton,  9  Marsh  v.  Keating,  1  Ging.  N.  C.  198,  and 

Allen,  171;  Riley  r.  Water  Power  Co.  11  2  CI.  &  Fin.  250;  White  v.  Spettigue,  13 

Cush.  11 ;  Bearce  t;.  Bowker,  115  Mass.  M.  &  W.  603  ;  Lee  v.  Bayes,  18  C.B.  599  ; 

129;    Moody  v.  Blake,  117   lb.   23.  26;  [Crane  r.  London  Dock  Co.  5  B.  &  S. 

Chapman  v.  Cole,  12  Gray,  141 ;  Prime  v,  813;  2  Kent,  325;  1  Chitty  Contr.  (11th 

Cobb,  63  Maine,  200 ;  Courtis  v.  Cane,  32  Am.  ed.)  534 ;  Beazley  o.  Mitchell,  9  Ala. 

Vt.  232 ;   Riibrd  v.  Montaromery,  7  lb.  780 ;  Hoifman  v,   Carow,  20  Wend.  21 ; 

418;  Williams  v.  Merle,   11  Wend.  80;  22  lb.  285;  Dame  v.  Baldwin,  8  Mass. 

Kinder  ».  Shaw,  2  Mass.  398 ;  Wilson  v.  519;  McGrew  v.    Browder,   14    Martin 

Crockett,  43  Mo.  218;   Bryant  »,  Whit-  (La.),  17;  Roland  ».  Gundy,  5  Ohio,  202 ; 

Cher,  52  N.  H.  158,  161 ;  Klein  v.  Seibald,  Browning  v.  Magill,  2  Harr.  &  J.  308 ; 

89  HI.  540.     Bat  it  is  not  necessary  that  Heckle  v.  Lurvey,  101  Mass.  344  ;  Gilmore 

-- .  the  goods  should  be  in  the  act-  v.    Kewton,  9  Allen,  171;    Chapman    v. 

NOv  n6iC€fl- 

my  that        ual  possession  of  the  vendor  Cole,  12  Gray,  141 ;  Stanley  v.  Gay  lord,  1 

SJ^'Mtual*   »*  *^®  *™®  ^^  8*^®-    The  sale  Cush.  536 ;  Riley  v.  Boston  Water  Power 

posfiesiiioD  of  may  be  good,  althongh  the  Co.  11  lb.  11.    Breckenridge  v.  McAfee, 

goods  are  in  the  possession  of  54  Ind.    141.    Upon  the  principle  stated 

a  third  party  tortiously  withholding  them,  in  the  text,  an  auctioneer,  who   Auctioneer 

"  I  know  of  no  principle  of  law,'*  says  receives  and  sells  stolen  goods,    ll*We  to  nal 
__-,          ,-*             -«,.     •*.^,  «  t.  owner  If  he 

Judge  Story  in  the  case  of  The  Brig  Sarah  not  knowing  nor  having  rea-   kh  stolen 

Ann,  2  Sumner,  211,  "that establishes  that  son  to  believe  that  they  were   MP^^- 

a  sale  of  personal  goods  is  invalid,  because  stolen;  and  a  person  who  in  good  faith  buys 

they  are  not  in  the  possession  of  the  right-  a  stolen  horse,  and  afterwards  exercises  do- 

ful  owner  ;  bat  are  withheld  by  a  wrong-  minion  over  him  by  letting  him  to  a  third 

doer.    The  sale  is  not,  under  such  circuro-  person ;  is  liable  to  the  rightful  owner  in 

stances,  the  sale  of  a  right  of  action,  but  trover  without  a  previous  demand.     Hoff- 

it  is  the  sale  of  the  thing  itself,  and  good  man  v.  Carow,  20  Wend.   21 ;  S.   C.  22 

to  pass  the  title  against  every  person  not  lb.  285 ;  Coles  tr.  Clark,  3  Cush.  399 ;  Gil- 

holding  the  same  under  a  6<ma  fide  title  more  v.  Newton,  9  Allen,  171  ;  Hills  0. 

for  a  valuable  consideration  without  no-  Snell,  104  Mass.  177;  Williams  u.  Merle,  II 

tice;  and  a/ortiori,  against  a  wrong-doer."  Wend.    80  ;  Courtis  v.  Cane,  32  Vt.  232  ; 

The  same  was  held  in  Cartland  v,  Mor-  Pease  v.  Smith,  61  N.  Y.  477.  In  the  cue 

rison,  32  Maine,  190;  Webber  v.  Davis,  of  stolen  goods,  a  mere  naked    ^j,^n  ng^^ 

44  lb.  147 ;  Hubbard  v.  Bliss,  12  Allen,  bailee,  who  does   no  act,  and    bailee  not 

590;  Carpenter  v.  Hale,  8  Gray,  157.    See  has  no  intent,  to  convert  them         *' 

Boynton  v,  Willard,  10  Pick.   166,   169;  to  his  own  use,  or  withhold  them  from  the 

Hassell  v,  Borden,  1  Hilton  (N.  T.),  128 ;  owner,  and,  before  any  demand  made  npoa 

Zabriskie  v.  Smith,  3  Kernan,  322  ;  Toise  him,  delivers  them  back  to  the  person  from 

V.  Dubois,  6  Wallace,  554  ;  First  National  whom  he  received  them,  is  not  guilty  of  a 

Bank  of  Cairo  v.  Crocker,  111  Mass.  163,  conversion,  although  he  knew  that  thej 

169,  170.]  were  stolen.  Loring  t^.  Mulcahy,  8  AUeii, 
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not  yet  his,  ((?)  and  even  a  thing  not  yet  in  existence ;  this  execu" 
tory  contract  will  be  examined  in  the  next  chapter,  which  treats 
of  the  things  sold. 

§  7.   In  general,  also,  any  person  competent  to  contract  may  sell 
goods  of  which  he  is  owner,  and  convey  a  perfect  title  to  j.^^^^  ^^ 
the  purchaser.     Bat  if  the  buyer  has  notice  that  any  ouiRtand- 
writ,  by  virtne  of  which  the  goods  of  the  vendor  might  Igains? 
be  seized  or  attached,  has  been  delivered  to  and  remains 
nnexecuted  in  the  hands  of  the  sherifiF,  under-sheriff,  or  coroner, 
the  goods  purchased  by  him  are  liable  to  seizure  in  his  hands 
nnder  such  writ,  by  virtue  of  the  statutes  29  Car.  2,  c.  3,  and  19 
ft  20  Vict.  c.  97,  s.  1.    The  delivery  of  the  writ  to  the  sheriff  binds 
the  property  from  the  date  of  delivery,  but  does  not  change  the 
ownership ;  so  that  the  vendor's  transfer  is  valid,  but  the  purchaser 
takes  the  goods  subject  to  the  rights  of  the  execution  creditor,  (d) 
If,  however,  the  purchaser  had  no  notice  of  the  existence  of  the 
writ  in  the  sheriff's  hands,  the  first  section  of  the  act  19  &  20 
Vict.  c.  97,  called  the  "  Mercantile  Law  Amendment  Act,"  pro* 
tects  him,  by  providing  that  no  such  writ  "shall  prejudice  the 
title  to  such  goods  acquired  by  any  person  bond  fide  and  for  a 
valuable   consideration  before  the  actual  seizure  or  attachment 
thereof  by  virtue  of  such  writ."  («)     The  first  and  most  impor- 

575.    So  in  Spooner  v.  Holmes,  1 02  Mass.  hands.    The  suit  in  which  the  property 

503,  it  was  held  hy  a  majority  of  the  court  was  attached  did  not  proceed  to  judgment, 

that  an  action  for  the  conversion  of  interest  but  the  entry  of   "neither  party"  was 

ooni)onsof  United  States  bonds  cannot  be  made  in  it.    While  the  proceeds  of  the 

maintained  by  the  owner,  from  whom  they  sale  were  in  the  hands  of  the 

hare  been  stolen,  against  a  person  who  has  deputy,  and  the  suit  was  still    proeeed*  of 

zeoeived  them  as  an  agent,  for  exchange  in  pending,  B.  assigned  the  at-   attaehwl 

good  faith  and  without  gross  negligence,  tached  property  and  its  pro- 

from  a  party  to  the  theft,  and  has  trans-  ceeds  to  A.  in  these  words  :  "  I   .   .   .    . 

ferred  them  by  delivery  and  paid  the  pro-  hereby  ratify  and    confirm  said  sale  by 

oeeds  to  his  employer,  without  benefit  to  said  sheriff  ....  and  hereby  sell,  assign, 

himself,  and  without  any  demand  or  no-  and  transfer  to  said  A.  all  of  said  per- 

tice.]  sonal  property  attached  and  trusteed  and 

(c)  [See  Bruce  r.  Bishop,  43  Vt.  161,  the  proceeds  thereof."  It  was  held  that 
163.]  the    instrument    transferred    to  A.    not 

(d)  Woodland  v.  Fuller,  11  Ad.  &  E.  merely  a  chose  in  action,  enabling  him  to 
S59.  [As  to  the  sale  and  delivery  of  prop-  sue  in  B.*s  name,  but  transferred  to  him 
erty  under  attachment,  see  post,  §  696  in  the  property  in  the  proceeds,  and  that  it 
note  (6).  Hooker  p.  Jarvis,  6  U.  C.  Q.  was  the  deputy's  official  duty  to  deliver 
B.  (O.  S.)  439 ;  Storey  v.  Agnew,  2  Brad-  the  proceeds  to  A.  First  Ward  Kat. 
wen  (HI.),  353.  A. brought  suit  against  B.  Bank  v.  Thomas,  125  Mass.  278.] 

and  attached  property,  which  was  sold  by        («)  This  section  is  not  retrospective  in 
the  officer,  and  the  proceeds  came  into  his     its  operation,  and  does  not  affect  preexist- 
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Exceptions  tant  exception  to  the  rule,  that  a  man  cannot  make  a 

to  rule  that         tiii.  ii  i  i,  ,.         . 

owners  Yalid  sale  of  goods  that  do  not  belong  to  him,  is  pre- 
sell!  **°      sented  in  the  case  of  sales  made  in  market  overt,  (/) 

§  8.  Market  Overt  in  the  country  is  held  on  special  days. 
Market  provided  by  charter  or  prescription  ;  (jg)  but  in  London 
overt.  every  day  except   Sunday  is   market-day.  (A)      In  the 

country  the  only  place  that  is  market  overt  is  the  particular  spot 
of  ground  set  apart  by  custom  for  the  sale  of  particular  goods,  and 
this  does  not  include  shops ;  but  in  London  every  shop  in  which 
goods  are  exposed  publicly  to  sale  is  market  overt  for  such  goods 
as  the  owner  openly  professes  to  trade  in.  (i)  As  a  London  shop 
is  not  a  market  overt  for  any  goods  except  such  as  are  usually  sold 
there,  it  was  held  in  the  leading  case,  (i)  that  a  scrivener's  shop 
was  not  a  market  overt  for  plate,  though  a  goldsmith's  would  have 
been.  So  Sniithfield  was  held  not  to  be  a  market  overt  for 
clothes,  but  only  for  horses  and  cattle ;  (A)  and  Cheapside  not  for 
horses ;  (Z)  and  Aldridge's  not  for  carriages,  (tw)  A  wharf  is  not 
a  market  overt,  even  in  the  city  of  London,  (w)  In  a  recent  case 
in  the  queen's  bench,  the  common  law  doctrine  of  market  overt 

ing  rights.    Williams  v.  Smith,  [2  H.  &  N.  cock  v.  Walker,  1  Tyler,  341  ;  Griffith  v. 

443  ;]  26  L.  J.  Ex.  371 ;  and  in  error,  [4  Fowler,  18  Vt.   390.    In   Ohio,   Roland 

H.  &  N.  559  ;]  28  L.  J.  Ex.  286  ;  Flood  v,  v.  Gundy,   5   Ohio,  203.    In   Maryland, 

Patterson,  30  L.  J.  Ch.  486 ;  and  Jackson  Browning  v.  Magill,   2   Harr.  &  J.  308. 

V.  Woollcy,  8  E.  &  B.  778,  and  27  L.  J.  In  New  Hampshire,  Bryant  v.  Whitcher, 

Q.  B.  181,448.    The  subsequent  statutes  52  N.   H.  158;  Nixon  v.  Brown,  57  lb. 

of  23  &  24  Vict.  c.  38,  and  27  &  28  Vict  34.    In    Maine,  Coombs    v.  Gorden,   59 

c.  112,  furnish  the  rules  on  this  subject,  in  Maine,  111,  112.     See  Fawcett  v.  Ohbom, 

respect  of  land,  including  leasehold  titles  32  III.  411;  Robinson  v.  Skipworth,  23 

to  land.  Ind.  311.] 

(J)  [The    law  of   Massachusetts  does  (g)  See  Benjamin  v.  Andrews,  5  C.  B. 

.      .            not  recognize  the  effect  of  the  N.  S.  299  ;  27  L.  J.  M.  C.  310. 

doctrine  m     English  sale  in  market  overt.  (A)  Case  of  market  overt,  5  Bcp.  83  b; 

OT«?t!'*"'        Dame  v,  Baldwin,   8  ^ass.  L'Evcsque   de  Worcester's   case,  Moore, 

521 ;   Towne   v,  Collins,  14  360 ;  Poph.  84 ;  Comyn's  Dig.  Market,  E. ; 

lb.  600;  Southwick  v.  Harndell,  2  Dane  2  Bl.   Com.  449;  Lyons  v.  De  Pass,  11 

Abr.  286.    This  is  generally  true  of  the  Ad.  &  E.  326  ;  Crane  v.  The  London  Dock 

law  in  all  of  the  American  States.  2  Kent,  Company,  33  L.  J.  Q.  B.  224  ;  S.  C.  5  B. 

344;   Ventress  v.  Smith,  10  Peters,  176.  &  S.  313  ;  Anon.  12  Mod.  521. 

In  New  York,   Wheelwright  ».  Dcpey-  (i)  5  Rep.  83  b. 

Iter,  I  John.  480 ;  Hoffman  v,  Carow,  22  {k)  Moore,  360. 

Wend.  285  ;  S.  C.  20  lb.  21 ;   Mowrey  v.  (/)  lb.    See,  also,  Taylor  v.  Chambers, 

Walsh,  8  Oowcn,  238.    In  Pennsylvania,  Cro.  Jac.  68. 

Easton  v.  Worthington,  5  Serg.  &  R.  130 ;  (m)  Marner  v.  Banks,  17  L.  T.  147. 

Hosack  V.  Weaver,  1  Yeates,  478 ;  Hardy  (n)  Wilkinson  v.  King,  2  Camp.  335. 
V.  Metzgar,  2  lb.  347.    In  Vermont,  Hea- 
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was  much  discussed,  and  the  chief  justice  expressed  the  opinion 
that  a  sale  could  not  be  considered  as  made  in  market  overt  ^^  un- 
less the  goods  were  exposed  in  the  market  for  sale,  and  the  whole 
transaction  begun,  continued,  and  completed  in  the '  open  market ; 
so  as  to  give  the  fullest  opportunity  to  the  man  whose  goods  have 
been  taken  to  make  pursuit  of  them,  and  prevent  their  being 
sold,  (o) 

§  9.  The  exceptions  to  the  validity  of  sales  made  in  market 
overt  by  one  who  is  not  the  owner,  and  the  rules  of  law  g^^^^  .^ 
governing  the  subject,  are  fully  treated  by  Lord  Coke,  niarket 
in  2  Inst.  713,  and  have  been  the  subject  of  numerous  are  not 
decisions.     A  sale  in  market  overt  does  not  give  a  good 
title  to  goods  belonging  to  the  sovereign  ;  nor  protect  a  buyer  who 
knew  that  they  were  not  the  property  of  the  seller,  or  was  guilty 
of  bad  faith  in  the  transaction.     The  purchaser  is  not  protected  if 
the  sale  be  made  in  a  covert  place,  as  a  back  room,  warehouse,  or 
shop  with  closed  windows ;  or  between  sunset  and  sunrise ;  or  if 
the  trejity  for  sale  be  begun  out  of  market  overt.     The  privilege 
of  market  overt  does  not  extend  to  gifts,  ( jt?)  nor  to  sales  of  pawns 
taken  to  any  pawnbroker  in  London,  or  within  two  miles  there- 
of ;  (j)  and  if  the  original  vendor,  who  sold  without  title,  come 
again  into  possession  of  the  goods  after  any  number  of  intervening 
sales,  the  right  of  the  original  owner  revives,  (r) 

§  10.   A  sale  by  sample  is  not  a  sale  in  market  overt,  and  in 

(o)  Per  Cockbnm  C.  J.  in  Crane  v.  The  But  I  suppose   that  until   this  case,  it 

London  Dock  Company,  5  B.  &  S.  313  ;  never  was  contended  that  the  piivilego  of 

33  L.  J.  Q.  B.224.    [The  f  net  that  the  sale  the  market  overt  extended  protection  not 

The  Tvndor     ^^  made  in  market  overt  will  alone  to  the  purchaser  but  to  the  seller,  — 

**"^^       not  necessarilj,  or  of  itself,  the  innocent  seller  it  may  be,  and  in  this 

mtolnmar-    excuse  the  vendor,  and  relieve  case  certainly  was,  —  but  still  the  seller, 

ket  overt.       j^j^^  ^f  liability  to  the  owner  and  as  such  seller  the  agent  of  the  thief. 

of  the  stolen  property.    In  Ganly  v.  Led-  Such  a  proposition  ....  'capsizes  the 

widge,  Ir.  B.  10  C.  L.  33,  Barry  J.  said:  intellect.'"] 

"  To  argue  that  the  circumstance  that  the  {p}  2  Inst.  713 ;  2  Bl.  Com.  499  ;  Hai> 

•ale  was  made  in  market   overt  per  m  top  v.  Hoare,  2  Str.  1187;  Wilkinson  v. 

exempts   the  defendants   from    liability,  King,  2  Camp.  335 ;  Packer  v.  Gillies,  2 

seems  to  me  to  involve  a  curious  conf u-  Camp.  336,  note ;  cases  cited  in  Crane  v. 

sion  of  ideas.    The  doctrine  of    sale  in  The  London  Dock  Company,  33  L.  J.  Q. 

market  overt  in  the  case  of  stolen  prop-  B.  224 ;  5  B.  &  S.  363. 

erty  exists  in  our  law  for  the  protection  of  {q)  Act  1  Jac.  1,  c.  21,  s.  5 ;  Hartop  v, 

the  purchaser,  of  the  man  who  innocently  Hoare,  3  Atk.  44. 

bays  in  the  open  public  market.    Thus  (r)  2  Bl.  Com.  450 ;  2  Inst.  713 ;  and 

applied,  the  rule  exhibits  all  that  reason  see  per  Best  J.  in  Freeman  v.  East  India 

and  common  sense  which  so  largely  per-  Company,  5  B.  &  A.  624. 
Tftde  the  fundamental  rules  of  onrlaw. 
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Hill  V.  Smith,  («)  Sir  James  Mansfield  C.  J.  said :  "  All  the  doc- 
Sale  by  trine  of  sales  in  market  overt  militates  against  any  idea 
Bainpie,  not  of  a  sale  by  sample  ;  for  a  sale  in  market  overt  requires 
market  that  the  Commodity  should  be  openly  sold  and  delivered 
jj.jj^  in  the  market."     This  decision  was  approved  and  fol- 

Smith.  lowed  by  the  queen's  bench  in  Crane  v.  The  London  Dock 
Company,  (f)  In  Lyons  v.  De  Pass,  (w)  a  sale  was  held  to  be 
Purchase     entitled  to  the  privilege  of  market  overt  where  made  in 

keeper  m  *  ^'^^P  '^  ^^®  ^^^  ^^  London  TO  the  shopkeeper  who 
London.  dealt  in  such  goods ;  but  the  point  was  not  raised,  and 
Lyons  v.  the  existence  of  the  privilege  in  such  a  case  was  strongly 
questioned  by  the  judges  in  Crane  v.  The  London  Dock 
Company.  (2?) 

§  11.  The  security  of  a  purchaser  in  market  overt  who  inno- 
Where  true  cently  buys  stolen  goods  is  affected  by  the  statute  24  & 
IToZm^  25  Vict.  c.  96,  s.  100,  which  reenacts  and  adds  to  the  7 
f«ion.  &  8  Geo.  4,  c.  29,  s.  57.  (y)     By  the  terms  of  this  sec- 

tion, it  is  provided  that  "  If  any  person  guilty  of  any  such  felony 
or  misdemeanor  as  is  mentioned  in  this  act,  in  stealing,  taking, 
obtaining,  extorting,  embezzling,  converting,  or  disposing  of,  or 
in  knowingly  receiving,  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  shall  be  indicted  for  such  offence,  by 
or  on  the  behalf  of  the  owner  of  the  property,  or  his  executor  or 
administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative ;  and  in  every 
case  in  this  section  aforesaid,  the  court  before  whom  any  person 
shall  be  tried  for  any  such  felony  or  misdemeanor  shall  have 
power  to  award  from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summary  man- 
ner." It  has  been  settled  that,  on  the  true  construction  of  this 
statute,  the  property  in  the  chattel  becomes  revested  in  the  origi- 
nal owner  upon  the  conviction  of  the  felon,  even  though  no  writ 
or  order  of  restitution  has  been  made  by  the  court.  (2)     But  an 

(»)  4  Taunt.  532.  Parker  v.  Patrick,  5  T.  R.  175.  [Moyee  v. 

(0  33  L.  J.  Q.  B.  224 ;  5  B.  &  S.  818.  Newington,  L.  R.  4  Q.  B.  D.  32 ;  Lindsay 

See  Bailiffs  &c.  of  Tewkesbary  v.  Ditson,  v.  Cundy,  1  lb.  348 ;  §  434,  note  {k),  post.] 
6  East,  488.     [Town  Commissioners  v,        (z)  Scattergood  v.  Sylvester,  15  Q.  B. 

Woods,  It.  R.  U  C.  L.  506.]  606;  19  L.  J.  Q.  B.  447.    See,  also,  Peer 

(u)  11  Ad.  &  E.  826.  v.  Humphrey,  2  Ad.  &  E.  495  ;  [Queen  v. 

(x)  See  note  (()  above.  Horan,  Ir.  R.  6  C.  L.  293 ;  Reg.  v.  Stan- 

(y)  See,  also,  21   Henry  8,  e.  II,  and  cliiTe,  11  Cox  C.  C.  818.] 
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action  was  held  not  to  be  maintainable  against  an  innocent  par* 
chaser  in  market  overt,  who  had  disposed  of  the  stolen  goods  be* 
fore  the  conviction  of  the  thief ;  although  he  was,  while  the  goods 
still  remained  in  his  possession,  notified  of  the  robbery  by  the 
original  owner,  (a) 

§  12.   When  an  innocent  purchaser  of  stolen  goods  has  been 
forced  to  make  restitution  to  the  prosecutor  of  the  thief,  Reim. 
the  30  &  81  Vict.  c.  85,  s,  9,  enacts  that  upon  the  con-  l^o^irn^ent 
viction  of  the  thief  it  shall  be  lawful  for  the  court  to  purchaser. 
order  that  any  money  taken  from  him  on  his  apprehension  shall 
be  applied  to  reimbursing  the  purchaser  the  price  paid  by  him. 

§  18.    It  was  at  one  time  supposed  that  where  goods  had 
been  stolen,  an  owner  could  not  recover  them  from  an  ^ 

1  111111  .  1         Owner  not 

innocent  vendee  who  had  bought  them,  not  m  market  bound  to 
overt,  until  he  had  done  his  duty  in  prosecuting  the  before  re. 
thief.     But  the  cases  of  Gimson  v.  Woodfall  (6)   and  ??oTinno. 
Peer  v.  Humphreys  (c)  were  overruled  in  White  v.  Spet-  ^J^ *'^** 
tigue,  (<i)  where  it  was  held,  on  the  authority  of  Stone  goods  not 
V.  Marsh,  (e)  and  Marah  v.  Keating,  (/)  that  the  obli-  market 

overt. 

gation  of  the  plaintiff  to  prosecute  the  thief  does  not 
apply  where  the  action  is  against  a  third  party  innocent  of  the 
felony.    And  in  Lee  v.  Bayes,  (^)  the  law  was  stated  to  be  settled 
in  conformity  with  the  decision  in  White  v.  Spettigue.  (A)     In 
Wells  V.  Abraham,  (i)  on  the  trial  of  an  action  for  tro-  weiis «. 
ver,  the  evidence  established  a  primd  fade  case  of  fel-  -^^'^**'*™- 
ony,  and  after  verdict  for  plaintiff  a  new  trial  was  moved  for  on 
that  ground,  and  on  the  further  ground  shown  by  affidavit,  that 
since  verdict  the  plaintiff  had  prosecuted  the  defendant  criminally. 
But  held  that  the  judge  was  bound  to  try  the  cause  on  the  record 
as  it  stood  at  nisi  prius,  and  could  not  nonsuit  the  plaintiff  —  and 
the  verdict  was  upheld, 

§  14.  For  more  than  three  centuries  it  has  been  found  necessary 
to  make  special  provision  in  relation  to  the  sale  of  horses  saie, 
in  market  overt,  on  account  of  the  peculiar  facility  with   market'* 
which  these  animals,  when  stolen,  can  be  removed  from   ^''^^^ 
the  neighborhood  of  the  owner  and  disposed  of  in  markets  and 

(a)  Horwood  v.  Smith,  2  T.   B.  750.  (e)  6  B.  &  C.  551. 

[See  §  434  note  {k),  post,]  (/)  I  Bing.  N.  C.  198. 

(6)  2  C.  &  P.  41.  {g)  18  C.  B.  599. 

(c)  2  Ad.  &  £.  495 ;  4  N.  &  M.  430.  (h)  13  M.  &  W.  603. 

(d)  13  M.  &  W.  603.  (i)  L.  B.  7  Q.  B.  554. 
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fairs.  (^)  The  statute  of  2  &  S  P.  &  M.  c.  7,  passed  in  1555,  and 
that  of  31  Eliz.  c.  12,  in  1589,  contain  the  rules  and  regulations 
applicable  to  this  subject.  The  principal  provisions  of  the  first 
statute  are,  that  there  shall  be  a  certain  special  place  appointed 
and  limited  out  in  all  fairs  and  markets  overt  where  horses  are 
sold  ;  that  a  toll-keeper  shall  be  appointed  to  keep  this  place  from 
ten  o^cIock  in  the  morning  until  sunset,  and  he  shall  take  the  tolls 
for  all  horses  at  that  place  and  within  those  hours,  and  not  at  any 
other  time  or  place ;  that  the  parties  to  the  bargain  shall  be  be- 
fore him  present  when  he  takes  the  toll ;  and  that  he  shall  write 
in  a  book  to  be  kept  for  that  purpose,  the  names,  surnames,  and 
dwelling-places  of  the  parties,  and  a  full  description  of  the  animal 
sold.  The  property  in  the  horse  is  not  to  pass  to  the  buyer,  un- 
less the  animal  be  openly  exposed  for  one  hour  at  least  at  the 
place  and  within  the  hours  above  specified ;  and  unless  the  parties 
come  together  and  bring  the  animal  to  the  toll-keeper  or  book- 
keeper (where  no  toll  is  paid),  and  have  the  entries  properly 
made  in  the  book.  By  the  second  statute,  it  is  required  that  the 
toll-keeper  or  book-keeper  shall  take  upon  himself  "  perfect  knowl- 
edge "  of  the  vendor,  and  .^*  of  his  true  Christian  name,  surname, 
and  place  of  dwelling  or  resiancy ; "  or  that  the  vendor  shall  bring 
to  the  keeper  one  sufficient  and  creditable  person  that  can  testify 
that  he  knows  the  vendor ;  and  in  such  case  the  name  and  resi- 
dence of  the  person  so  testifying,  as  well  as  those  of  the  vendor, 
are  to  be  recorded  in  the  book,  and  the  "  very  true  price  or  value" 
given  for  the  horse ;  and  in  case  of  failure  to  comply  with  these 
provisions,  the  sale  is  to  be  void.  The  act  also  provides  that  the 
original  owner  may  take  back  his  horse  from  the  purchaser,  even 
when  the  sale  has  been  regularly  made  in  market  overt  according 
to  the  rules  laid  down  in  the  statute,  on  repayment  to  the  pur- 
chaser of  the  price  paid  by  him,  provided  the  demand  on  the  pur- 
chaser be  made  within  six  months  from  the  date  of  the  felony. 
The  decisions  on  these  two  statutes  are  collected  in  Bacon's  Abr. 
Fairs  and  Markets,  and  in  Com.  Dig.  Market,  E.  Their  provisions 
have  been  found  so  effective  in  putting  an  end  to  the  mischief 
which  they  were  intended  to  prevent,  that  there  are  very  few 
Horse  re-  modem  cases  on  the  subject.  (J)  In  Lee  v.  Bayes,  (I) 
oatHdeof     ^^  was  held  that  the  sale  of  a  horse  at  auction  in  a  re- 

(k)  [See  Browning  v,  Magill,  2  Harr.  &        (/)  See  Joseph  v,  Adkins,  2  Stark.  76 ; 
J.  d08.J  Lee  v.  Bayes,  18  C.  B.  599. 
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pository  out  of  the  city  of  London  was  not  a  sale  in   London 
market  overt,  Jervis  C.  J.  saying  that  market  overt  was   overt. 
"  an  open,  public,  and  legally  constituted  market."     On  the  ques- 
tion. What  is  a  legally  constituted  market  ?  the  reader   what  is  a 
is  referred  to  the  case  of  Benjamin   v.  Andrews,  (m)    J.^'J^'/jfuted 
decided  in  the  common  pleas  in  1858.  murketv 

§  15.  The  second  exception  to  the  rule,  that  one  not  the  owner 
cannot  make  a  valid  sale  of  personal  chattels,  also  arises 
out  of  the  24  &  25  Vict.  c.  96,  s.  100,  already  quoted,  negotiable 
which  directs  that,  "  If  it  shall  appear  before  any  award  by  one  not 
or  order  made  that  any  valuable  security  shall  have  been  *^^""- 
bond  fide  paid  or  discharged  by  some  person  or  body  corporate 
liable  to  the  payment  thereof,  or,  being  a  negotiable  instrument, 
shall  have  been  bond  fide  taken  or  received  by  transfer  or  deliv- 
ery, by  some  person  or  body  corporate,  for  a  just  and  valuable  con- 
sideration, without  any  notice,  or  without  any  reasonable  cause  to 
suspect  that  the  same  had  by  any  felony  or  misdemeanor  been 
stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  dis- 
posed of,  in  such  case  the  court  shall  not  award  or  order  the  res- 
titution of  such  security :  provided,  also,  that  nothing  in  this  sec- 
tion contained  shall  apply  to  the  case  of  any  prosecution  of  any 
trustee,  banker,  merchant,  attorney,  factor,  broker,  or  other  agent 
intrusted  with  the  possession  of  goods  or  documents  of  title  to 
goods  for  any  misdemeanor  against  this  act."  This  clause  was 
intended  to  prevent  the  statute  from  operating  in  such  manner  as 
to  interfere  with  a  settled  rule  of  the  law  merchant,  namely,  that 
one  not  the  owner,  even  the  thief,  may  make  a  valid  transfer  of 
negotiable  instruments,  if  they  are  in  the  usual  state  in  which  they 
commonly  pass  on  delivery  from  man  to  man,  like  coin,  according 
to  the  usage  of  trade ;  provided  the  buyer  has  been  guilty  of  no 
fraud  in  taking  them,  for  in  that  case  he  would  be  forced  to  bear 
the  loss,  (n) 


(m)  5  C.  B.  N.  8.  299 ;  27  L.  J.  M.  C. 
310. 

(ft)  Grant  v,  Van^^ban,  3  Burr.  1516 ; 
Lang  V.  Smith,  7  Bin^.  284 ;  Gagier  v. 
Mierille,  3  B.  &  0.  35 ;  Crook  v,  JadiB, 
5  B.  &  Ad.  909 ;  Blackhonse  v.  Harriflon, 
5  B.  &  Ad.  1105;  Bank  of  Bengal  i;. 
McLeod,  7  Moore  P.  C.  35 ;  Goodman  o. 
Harvey,  4  Ad.  &  E.  870;  Uther  v.  Rich, 


10  Ad.  &  E.  784;  Raphael  v.  Bank  of 
England,  17  C.  B.  161 ;  25  L.  J.  C.  P.  33 
Seal  V,  Dent,  8  Moure  P.  C.  319  ;  Gill  v 
Cubitt,  3  B.  &  0.  466;  Whistler  v.  Fors 
ter,  32  L.  J.  0.  P.  161.  See,  also,  nnmer 
ons  other  cases  cited  in  notes  to  Miller  v 
Race,  1  Sm.  Lead.  Gas.  468  (ed.  1867) 
Byles  on  Bills,  p.  158  (9th  ed.);  [Conev 
Baldwin,  12  Pick.  545  ;  Wheeler  v.  Guild, 
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§  16,  Another  case,  in  which  one  not  the  owner  of  goods  may 
g^i^i,  make  valid  sale  of  them,  is  that  of  the  pawnee.  He 
pawnee.  has  the  legal  power  to  sell  goods  pledged  to  him,  if 
the  pawnor  make  default  in  payment  at  the  stipulated  time ;  and 
this  he  may  do  without  taking  any  legal  proceedings  against  the 
pawnor,  (o) 

§  17.  The  sheriff,  as  an  officer  on  whom  the  law  confers  a  power, 
By  public  ^^J  ^^^^  ^^^  goods  of  the  defendant  in  execution,  and 
oifecera.  confer  a  valid  title  on  the  purchaser  ;  and  this  title  will 
not  be  affected,  although  the  writ  of  execution  be  afterwards  set 
aside.  (jt>)     This  protection,  however,  was  held  by  the  court  of 

20  Pick.  545 ;  Matthews  v.  Poythreas,  4  ver,  if  he  takes  the  goods.  Champnej  v. 
Ga.  287;  Magee  v.  Badger,  30  Barb.  Smith,  15  Gray,  512;  Johnson  r.Babcock, 
246 ;  Pringle  v.  Phillips,  5  Sandf.  157  ;  8  Allen,  583 ;  Buffum  v,  Deanc,  8  Cush. 
Merriaro  v.  Granite  Bank,  8  Gray,  254;  41;  Stone  v.  Elberly,  1  Bay,  317;  Bry- 
Roth  V,  Colvin.  32  Yt.  125;  Crosby  v.  ant  v.  Whitcher,  52  N.  H.  158;  Shearick 
Grant,  36  N.  H.  273 ;  Hall  v.  Hale,  8  v,  Huber,  6  Binn.  2 ;  GriflSth  v.  Fowler, 
Conn.  336  ;  Sandford  v.  Norton,   14  Yt.     18  Yt.  390;  Sanborn  v.  Kittredge,  20  lb. 

228;    Greneaux    v.   Wheeler,    6  Texas,  640;   Symonds  v.  Hall,  37  Maine,  354, 

515.]  357,  358;  Coombs  v,  Gonlen,  59  lb.  Ill ; 

(o)  Pothonier  v.  Dawson,  Holt,  385;  Homesleyv.  Hogae,  4  Jones  (Law),  481 ; 

Tucker  v,  Wilson,  1  P.  Williams,  261 ;  Arendale  v.  Morgan,  5  Snced,  703 ,  Boggs 

Lockwood  V.  Ewer,  9  Mod.  278;  Martin  v.  Fowler,  16  Cal.  559  ;  Williams  &.  Miller, 

V.  Reid,  11  C.  B.  N.  S.  730,  and  31  L.  J.  16  Conn.  144 ;  Bartholomew  v,  Warren, 

C.  P.  126;  Johnston  v.  Stear,  15  C.  B.  N.  32  lb.  102;  Burke  v.  McWhirtcr,  35  U. 

S.  330,  and  33  L.  J.  C.  P.  130 ;  Pigot  v.  C.   Q.    B.  1 ;   Kirby  v,  Cahill,   6  U.  C. 

Cubley,  15  C.  B.  N.  S.  701,  and  33  L.  J.  Q.  B.  (O.  S.)  510.    To  constitute  a  valid 

C.  P.  134 ;  1  Smith's  L.  C.  201  ;  Halliday  levy  as  against  a  creditor  or  vendee  of  the 

V.   Holgate,  L.  R.  3  Ex.  299.    By   the  debtor,  it  is  necessary,  according  to  the 

above  case  of  Martin  v.   Reid,  and  by  weight  of  authority,  that  the   ^lu^t  mo- 

Reeves  v.  Capper,  5  Bing.  N.  C.  136,  and  sheriff  should  exercise  domin'  wwy  to 

Langton  t;.  Waring,  18  C.  B.  N.  S.  315,  it  ion  over  the  goods;  that  the   a  leyyby 

appears  that  there  may  be  a  valid  pledge,  goods    should    be  under  his   ■^^'^ 

although  the  goods  remain  in,  or  are  re-  control,  or  that  he  should  do  some  act 

turned  to,  the  actual  possci^siou  of  the  in  relation  to  the  goods  for  which  he  would 

pawnor  as  trustee  for  the  pawnee.  be  liable  in  trespass  were  it  not  for  the 

(p)  Anon.  Dyer,  363  a,  pi.  24 ;  Turner  process  under  which  he  acts.    Forth  v. 

V.  Felgate,  I  Lev.  95;  Manning's  case,  8  Pursley,  82  111.  152;  Techmeyer  v.  Walu, 

Co.  91  ;  Doe  dem.  Eromett  v.  Thorn,  1  49  Iowa,  645 ;  Cobb  v.  Cage,  7  Ala.  619 ; 

M.  &  S.  425;  Doe  v.  Mulrass,  6  M.  &  S.  Cheshire  National  Bank    v.  Jewett,  119 

110;  Farrant  v.  Thompson,  5  B.  &  A.  Mass.  241;  Shcphardr.  Butterfield,4Cu8h. 

^^,    ^  826 ;  Lock  v.  Sellwood,  1  Q.    425  ;  Butterfield  v.  Clemence,  10  lb.  269  ; 

Title  of  pur-  -  »      ^  »  i  i 

ohaswrat        B.  736.     [But  a  purchaser  ac-    Hemmenway  v,  Wheeler,  14  Pick.  410; 
sheriff saalo.    ^^j^gg    ^^  ^j^^  ^    property     Rowan  v.  Refeld,  31  Ark.  648;    BryanI 

which  he  buys  at  a  sherift's  sate,  unless  it  v.  Osgood,  52  N.  H.  182  ;    Harris  v.  Et- 

belonged  to  the  judgment  debtor.    A  pur-  ans,  81  111.  419;  Godfrey  v.  Brown,  86  lb. 

chaser  of  the  goods  of  A.  at  a  sale  on  ex-  454;  Taffts  t;.  Manlove,  14  Cal.  47  ;  Rivea 

ecution  against  B.  is  liable  to  A.  in  tro-  t^.  Porter,  7  Ired,  74 ;  Pierce  v.  Shippe,  16 
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queen's  bench  not  to  be  available  in  favor  of  a  purchaser  of  goods 
distrained  under  a  warrant  issued  by  two  justices  of  the  peace  to 
the  constable,  where  the  warrant  was  on  the  face  of  it  illegal,  (jq) 

§  18.  Another  instance  of  the  power  of  one  who  is  not  owner  to 
ti-ansfer  the  property  in  goods  held  in  his  possession  is  Masters  of 
that  of  the  master  of  a  vessel,  who  is  vested  by  law  with  *^''P8- 
authority  to  sell  the  goods  of  the  shippers  of  the  cargo  in  case  of 
absolute  necessity  ;  iis  where  there  is  a  total  inability  to  carry  the 
goods  to  their  destination,  or  otherwise  to  obtain  money  indispen- 
sable for  repairs  to  complete  the  voyage.  But  the  purchaser  ac- 
quires no  title,  unless  such  necessity  exists,  (r) 

§  19.  By  the  factors'  act  (6  Geo.  4,  c.  94,  s.  2),  "persons  in- 
trusted with,  and  in  possession  of,  any  bill  of  lading.  In-  Factors  and 
dian  warrant,  dock  warrant,  warehouse-keeper's  certifi-  consignees. 
cate,  warrant,  or  order  for  the  delivery  of  good?,  dhall  be  deemed 
and  taken  to  be  the  true  owner  of  the  goods  bo  far  as  to  give  valid- 
ity/ to  sales  "  made  by  them  to  buyers  without  notice  of  the  fact 
that  such  vendors  are  not  owners.  By  the  fourth  section  of  the 
same  act,  purchasers  from  '*  any  agent  or  agents  intrusted  with 
any  goods,  wares,  or  merchandise,  or  to  whom  the  same  may  be 


Barb.  585 ;  Blatlea  v.  AnmdHle,  1  M.  & 
S.  711  ;  Ackland  u.  Pavnter,  8  Price,  95  ; 
Reynolds  v.  Ay  res,  5  Allen  (N.  B.),  333  ; 
Murpliy  V.  Swadener,  33  O.  St.  85.  But 
as  against  tiie  debtor  the  rule  is  not  so 
strict.  Brooks  i;.  Palmer,  1  Pugslcy  & 
Burbridgc  (N.  B.),  615  ;  Forth  v.  Pursley, 
tupra.  In  Tiiffts  v.  Manlovp,  siiprOf  Bald- 
win J.  said  :  "  It  may  be  admitted,  as  uu- 
questionably  the  law  is.  that  a  levy  may  be 
.good  as  a'^ainst  the  defendant  in  the  wiit, 
when  it  would  not  Ijo  good  as  to  third 
persons.  But  we  apprehend  that  this  dis- 
tinction is  not  based  upon  any  difference 
in  the  legal  requisites  of  a  levj',  but  in  the 
fact  that  the  conduct  of  the  defendnnt, 
either  by  positive  or  negative  acts,  may 
amount  to  a  waiver;  or  an  estoppel,  or 
agreement  that  that  shall  be  a  levy  which, 
without  feuch  conduct,  would  not  bo  suf* 
ficient."  And  the  New  Jersey  cases  would 
seem  to  indicate  that  there  is  no  differ- 
ence in  principle  between  the  two  cases. 
Dean  v.  Thatcher,  32  N.  J.  Law,  470; 
Brewster  t^.  Vail,  bpeccer,  56;  Caldwell 


u.  Fifield,  4  Zab.  161 ;  Newell  v.  Sibley, 

1   South.  381.    A  blieriff  cannot  buy  at 

his  own   sale  on    execution.    „.    .„ 
^    .  .  rii.  ^^   TT     Sheriff  can- 

Perkins  V.  1  hompsOD,  3  >i.  U.    not  parchase 

144.     But  such   a  purchase   «^i»»«o''«» 
was  upheld  on  the  facts  pre- 
sented in  Smith  o.  Smith,  2  OIdri<;ht  (N. 
S.),  303.] 

iq)  Lock  V.  Sellwood,  1  Q.  B.  736. 

(r)  The  Gratitudine,  3  Kob.  Adm.  259; 
Freeman  v.  East  India  Company,  5  B.  & 
A.  621 ;  Vlicrboom  v.  Chnpm.in,  13  M.  & 
W.  239 ;  Underwood  u.  Robertson,  4 
Camp.  138;  Cannan  v.  Mcaburn,  1  Bing. 
243 ;  Tronson  v.  Dent,  8  Moore  P.  C. 
419;  CammelU'.  Sewtll,  3  II.  &  N.  617, 
and  S.  C.  in  5  H.  &  N.  728 ;  29  L.  J.  Ex. 
350 ;  Maude  &  P.  on  Ship.  446  ;  [Pope  t;. 
Nickerson,3  Story,  465;  The  Ship  Packet, 
3  Mason,  255 ;  Fontaine  v.  Col.  Ins.  Co. 
9  John.  29 ;  Jordan  v.  Warren  Ins.  Co. 
1  Story,  342  ;  The  Joshua  Barker,  Abbott 
Adm.  215;  M\ers  v.  Bay  more,  10  Penn. 
St.  114  ;  Stilhnan  v.  Hurd,  10  Texas,  109; 
Gates  V,  Thompson,  57  Maine,  442.] 
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consigned/*  are  protected  in  their  purchases,  notwiihftanding  no- 
tiee  that  the  vendors  are  agents ;  provided  the  purchase  and  pay* 
ment  be  made  in  the  usual  and  ordinary  course  of  business,  and 
the  buyer  has  not  notice,  at  the  time  of  purchase  and  payment,  of 
the  absence  of  authority  in  the  agent  to  make  the  sale  or  receive 
the  payment.  And  by  the  amendment  act,  5  &  6  Vict.  c.  39,  the 
possession  of  the  goods  themselves  is  treated  as  having  the  same 
effect  as  that  of  bills  of  lading,  or  ^'  other  documents  of  title ; " 
and  a  ^^  document  of  title  "  is  defined  to  be  *^  any  document  used 
in  the  ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing,  or  purporting  to  authorize,  either 
by  indorsement  or  delivery,  the  possessor  of  such  documents  to 
transfer  or  receive  goods  thereby  represented."  («)  These  acts 
apply  solely  to  persons  intrusted  as  factors  or  commission  mer- 
chants, not  to  persons  to  whose  employment  a  power  of  sale  is  not 
ordinarily  incident,  as  a  whai-finger  who  receives  goods  usually 
without  power  to  sell,  (f)  The  statute  is  limited  in  its  scope  to 
mercantile  transactions,  to  dealings  in  goods  and  merchandise,  and 
does  not  embrace  sales  of  furniture  or  goods  in  possession  of  a 
tenant  or  bailee  for  hire.  A  purchaser  in  good  faith  from  such 
vendors  would  be  liable  in  trover  to  the  true  owner,  (w)     Mr. 

Chitty,  in  his  Treatise  on  Contracts,  (jt)  has  the  fol- 
trusted  lowiug  passage :  ^^  It  is  said,  however,  that  if  the  real 
session  by    Owner  of  goods  suffer  another  to  have  possession  thereof, 

or  of  those  documents  which  are  the  indicia  of  property 


owners. 


($)  [Seel  Chitty  Contr.  (nth  Am.  ed.)  209;  Consolidated    Sts.    of  Can.    c.  59 

29S-dOO;  Navulshaw  v.  Brownrigg,  2  De  (1859);   In  re  Coleman,  36  U.  C.  Q.  B. 

O.,  M.  &  G.  (Am.  ed.)  441,  and  notes,  445  559  ;  Cockbarn    v,  Sylvester,  27  U.  C. 

and  cases  in  note  (1);    Johnson  v.  The  C.  P.  34;   Todd  v.  Liverpool  &  Lond. 

Credit  Lyonnais,  2  C.  P.  D.  224,  and  Globe  Ina.  Co.,  20  lb.  523.] 

8  C.  P.  D.  32;  Nickerson  v.  Darrow,  5  (i)  Monk  v.  Wittenbury,  2  B.  &  Ad. 

Allen,  419,  422.     The  English   statutes  484. 

are  the  foundation  of  acts  in  several  of  (u)  Loeschman  v.Machin,  2  Stark.  311 ; 

the  American  States  on    the  same  sub-  Cooper  r.  Willomatt,  1  C.  B.  672 ;  [Stan- 

ject;    as    in    New    York,   Pennsylvania,  ley  v.  Ga>lord,  1  Cash.  536;  Gilmore  p. 

Rhode  Island,  Ohio,  Maine,  Massachn-  Newton,  9  Allen,  171 }  Galvin  v.  Bacon,  8 

setts,  &c.     See  Smith  Merct.  Law  (Am.  Fairf.  28;  Bearce  v.  Bowker,  115  Mass. 

ed.),  126,  note ;  2  Kent,  628,  note  (6) ;  Bott  129,  132 ;  Prime  v.  Cobb,  63  Maine,  2O0 ; 

V,  McCoy,  20  Ala.  578 ;  Michigan  State  Barker  v.  Dinamore,  72  Penn.  St.  427 ; 

Bank  t;.  Gardner,  15  Gray,  362 ;  De  Wolf  Marshall  v.  Beeber,  53  Ind.  83 ;  Porter  v. 

v.  Gardner,  12  Cash.  19 ;  Ullman  v.  Bar-  Parks,  49  N.  Y.  564.] 

nard,  7  Gray,  554;  Jennings  v,  Merrill,  (z)  Page  359,  8th  ed.;   [1 1th  Am.  ed. 

SO  Wend.  9;  Wamerv.  Martin,  11  How.  534.] 
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therein,  —  thereby  enabling  him  to  hold  himself  forth  to  the  world 
as  having  not  the  possession  only  but  the  property,  —  a  sale  by 
such  person  to  a  purchaser  without  notice  will  bind  the  true  owner 
(per  Abbott  C.  J.  Dyer  v.  Pearson,  3  6.  &  C.  88  ;  per  Bayley  J. 
Boyson  v.  Coles,  6  M.  &  S.  14).  (2?^)  But  probably  this  proposi- 
tion ought  to  be  limited  to  cases  where  the  person  who  Limitation 
had  the  possession  of  the  goods  was  one  who  from  the  o^  doctrine. 
nature  of  his  employment  might  be  tSLken  primd  facie  to  have  had 

(x^)  [A  case  inTolnnp  an  inquiry  into    60  111.  190;  Western  Transportation  Co. 

this  point  lately  arose  in  New  Hampshire,     v.  Marshall,  4  Abb.  (N.   Y.)   A  pp.  Dec. 

Sato  bj  per-   '^^^  plaintiffemployed  one  M.     575.    The  general  principle,  however,  is, 

•on  ^B-  to  purchase  a  horse  for  him.     that  the  sale  of  roods  by  one  who  has 

trusted  with  o  ^ 

poMenlon       M.  bought  the  horse,  paid  for    tortiously  obtained    possession   of    them 

\>j  owner.  jj  ^j^|j  ^^^  plaintiflTs  money,  without  the  owner's  consent  vests  in  the 
and  took  a  bill  of  sale  in  his  own  name.  '  purchaser  no  title  to  them  as  against  the 
Afterwards  he  informed  the  plaintiff  of  owner.  This  is  clearly  illustrated  in  the 
what  he  had  done,  and  showed  him  the  case  of  Barker  v.  Dinsmore,  Barker «. 
bill  of  sale ;  bat  tha  plaintiff  permitted  72  Penn.  St.  427,  where  a  Wiumore. 
ITzon  o.  li'i™  to  go  away  with  the  horse  man,  representing  himself  as  connected 
Brown.  f^^J^^  the  bill  of  sale  still  in  his  with  Barker  &  Co.,  contracted  with  Dins- 
possession.  M.  thereupon  went  to  the  de-  more  for  wool  for  them,  to  be  consigned 
fendant,  who  had  no  knowledge  of  the  to  Pittsburg  and  paid  for  there.  The  man, 
agency,  showed  him  the  bill  of  sale,  sold  representing  to  Barker  &  Co.  that  he  was 
him  the  horse  for  cash,  and  absconded;  Dinsmore's  son,  contracted  to  sell  them 
and  it  was  held  that  the  plaintiff  conld  not  wool ;  it  arrived  at  Pittsburg  before  Dins- 
recover  in  an  action  of  trover  for  the  horse,  more ;  was  delivered  to  the  roan,  and  by 
Nixon  v.  Brown,  57  N.  H.  34.  The  court  him  to  Barker  &  Co.,  who  paid  him  for 
rely  much  upon  the  circumstance  that  the  the  wool.  The  jury  found  that  the  sale 
plaintiff  had  been  informed  that  M.  had  was  not  to  the  man  on  his  own  responsi- 
taken  the  bill  of  sale  of  the  horse  in  his  bility,  but  as  agent  for  Barker  &  Co. ;  it 
own  name,  and  with  that  knowledge  per-  was  held  that  the  title  to  the  wool  re- 
mitted him  to  go  forth  clothed  with  all  the  mained  in  Dinsmore.  Williams  J.  said  : 
indicia  of  ownership,  and  so  completely  "  The  case  is  a  hard  one  in  any  aspect  of 
armed  for  the  commission  of  a  fraud.  So  it  One  of  two  innocent  parties  must  suf- 
where  the  seller  of  a  lot  of  butter  delivered  fer  by  the  fraud  and  knavery  of  a  swind- 
it  at  a  railway  station  and  authorized  the  ler,  who  had  no  authority  to  act  for  either, 
railway  agent  to  issue  a  bill  of  lading  to  Bnt  the  law  is  well  settled  that  the  owner 
the  purchaser,  under  a  verbal  agreement  cannot  be  divested  of  his  property  without 
with  both  that  it  should  not  be  shipped  his  own  consent,  unless  he  has  placed  it 
until  the  balance  of  the  price  should  be  in  the  possession  or  custody  of  another 
paid;  but  the  purchaser,  in  violation  of  and  given  him  an  apparent  or  implied 
this  agreement,  pledged  the  bill  to  k  third  right  to  dispose  of  it.**  See  Qninn  t;. 
party,  who  advanced  him  the  value  of  the  Davis,  78  Penn.  St.  15;  McMahon  v. 
butter,  without  any  notice  of  the  verbal  Sloan,  12  lb.  229;  Porter  v.  Parks,  49  N. 
agreement ;  it  was  held  that  a  good  title  T.  564  ;  Rawls  v.  Deshler,  4  Abb.  (N.  T.) 
passed  to  such  third  party.  Western  App.  Dec.  12;  Mechanics'  &c.  Bank  v. 
Union  B.  R.  Co.  v,  Wagner,  65  111.  197.  Farmers'  Ac.  Bank,  60  N.  Y.  40.] 
See  Michigan  Central  R.  R.  Ca  v.  Phillips, 
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the  right  to  sell."  (y)  This  limitation,  suggested  by  Mr.  Chitty 
to  the  rule  propounded  in  the  dicta  of  the  two  learned  judges, 
was  approved  by  the  barons  of  the  exchequer  in  Higgons  v.  Bar- 
ton, (2)  and  when  thus  limited,  the  principle  does  not  differ  sub- 
stantially from  the  provisions  of  the  factors*  act,  as  amended  by 
the  5  &  6  Vict.  c.  39. 

§  20.  But  the  cases  recently  decided  under  the  factors'  act  leave 
Law  doubt-  this  statement  open  to  grave  doubt,  and  show  the  ex- 
recent  de-  treme  difficulty  of  defining  the  subject-matter  to  which 
cisions.  jj.  applies.  In  Havman  v.  Flewker,  (a)  a  picture-dealer 
Flewker.  was  held  to  be  an  "agent"  intrusted  with  the  goods 
under  the  act,  whose  ordinary  business  was  not  to  sell  pictures,  but 
who  was  authorized  to  sell  the  particular  pictures  in  controversy, 
Bainesi;.  ^^^  instead  of  SO  doing,  pledged  them.  In  Baines  v. 
Swaiiison.  Swaiusou,  (J)  the  circumstances  were  that  one  Emsley, 
who  carried  on  business  at  Leeds,  as  factor  and  commission  mer- 
chant, falsely  represented  to  the  plaintiffs  that  he  could  sell  some 
of  their  goods  to  one  Sykes.  The  plaintiffs  thereupon  sent  to 
the  premises  of  Emsley  the  goods,  to  be  by  him  '*  perched,"  or 
stretched  on  poles,  so  that  the  purchaser  could  examine  them,  and 
then  to  deliver  them.  The  goods  were  sent  in  several  successive 
lots.  Emsley  sold  thom  to  the  defendant  at  a  less  price  than  he 
represented  he  could  get  from  Sykes.  The  plaintiffs  brought  tro- 
ver, and  Martin  B.  directed  the  jury  to  give  them  a  verdict.  The 
queen's  bench  directed  a  new  trial,  Wightman  and  Crompton  JJ. 
holding  Emsley  to  be  an  agent  within  the  meaning  of  the  act,  and 
Blackburn  J.  thinking  that  at  all  events  there  was  a  ciise  for  the 

(y)  [A  commission  incrchnnt  sold  and  the  owner  for  making  the  sale.  Jones  9. 
SaUbTcom-  (^^'livcred  property  intrusted  Ilodgskins,  61  Maine,  4trO.  But  sec  Bobn 
mlwion  nier-  to  him  for  sale,  after  a  sale  of  v.  Cleaver,  25  La.  Ann.  421.1 
tale  by  the  same  by  the  owner,  but  (z)  26  L.  J.  Ex.  342.  See,  also.  Pick- 
owner,  before  notice  to  the  conmiis-  cring  v.  Busk,  15  East,  38;  [1  Chitty 
eion  merchant  of  the  sale  by  the  owner,  or  Contr.  (II th  Am.  ed.)  277  ;  Saltus  t;.  Ev- 
any otiicr  notice  of  revocation  of  his  au-  erett,  20  Wend.  267 ;  Ix>bdell  v.  Baker, 
thotity.  The  property  was  not  delivered  1  Met.  202,  203 ;  Croeker  v.  Crocker,  81 
to  the  purchaser  from  the  owner,  nor  was  N.  Y.  507 ;  Wooslcr  v.  Sherwood,  23  lb. 
any  actual  possession  taken  by  said  pur-  278 ;  Western  Transportation  Co.  v.  Mar- 
cbascr.  It  was  held  by  a  roajoi  ity  of  the  shall,  37  Barb.  509 ;  Fol^m  v,  Batchel- 
court,  ihat  a  good  title  passed  to  the  pur-  der,  22  N.  H.  51.] 

chaser   from    the    commiAsion    merchant  (a)  13  C.  B.  N.  S.  519;  32  Lb  J.  C.  P. 

npon  the  sale  and  actual  delivery  to  him;  132. 

and  thnt  the  commission  merchant  was  {b)  4  B.  &  S.  270. 
not  liable  in  trover  to  the  purchaser  from 
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jury  to  determine  that  fact,  and  also  to  decide  whether  the  sale 
had  taken  place  in  the  ordinary  course  of  business.  Crompton 
and  Blackburn  JJ.  were  of  opinion  that  the  agencies  referr.ed  to 
by  the  act  are  such  as  are  mercantile  only,  and  of  persons  who, 
as  mercantile  agents,  would  have  to  make  sales  in  the  ordinary 
course  of  business,  as  had  previously  been  held  by  Vice  Chancellor 
Wigram,  in  Wood  v.  Rowclifife.  (c)  Crompton  J.  said  it  was  im- 
possible to  define  what  was  meant,  and  "it  is  one  of  those  loose 
enactments  which  conveys  much  difliculty.  When  you  get  to 
these  acts  of  parliament  the  difficulty  is  immense."  In  F„ente8v. 
Fnentes  v.  Montis  (d)  the  court  of  common  pleas  gave  Moniu. 
judgment  (affirmed  in  exchequer  chamber)  in  favor  of  the  plain- 
tiffs, wine  merchants,  in  Spain,  for  certain  casks  of  sherry,  which 
they  had  consigned  for  sale  to  a  London  factor,  who  had  pledged 
them  as  security  for  advances  made  by  the  defendant  after  revo- 
cation of  the  factor's  authority,  although  the  defendant  was  in 
good  faith,  and  ignorant  of  the  revocation,  and  although  the  wine 
remained  in  the  factor's  possession  ;  the  court  holding  that  the 
words  "intrusted  with  and  in  possession  of "  niust  be  construed  as 
referring  to  the  time  when  the  factor  made  the  pledge,  and  that 
he  was  no  longer  "  intrusted  with  "  the  goods  after  he  had  been 
ordered  to  deliver  them  to  another  factor  for  account  of  the  con- 
signor, although  he  had  disobeyed  the  order,  and  remained  "  in 
possession."  Under  this  decision,  which  the  judges,  Willes,  Keat- 
ing, and  Smith,  expressed  regret  at  being  constrained  to  deliver, 
the  confidence  felt  by  merchants  in  dealing  with  factors  in  relation 
to  goods  consigned  to  them,  and  in  their  possession,  must  be 
greatly  shaken ;  and  there  seems  certainly  to  be  no  mode  of  niak- 
ing  advances  safely  to  a  factor  on  the  security  of  goods  on  consign- 
ment, for  a  merchant  or  banker  in  London  or  Liverpool  has  no 
means  of  finding  out  whether  the  foreign  consignor  has  or  has  not 
revoked  the  factor's  authority.  In  this  case  also  Willes  J.  ex- 
pressed his  entire  concurrence  in  the  following  dictum  of  Black- 
bnrn  J.  reported  in  Baines  v.  Swainson  :  "  I  do  not  agree  with 
the  counsel  for  the  defendant,  that  the  mere  fact  of  an  agent 
being  found  in  possession  of  goods,  although  they  have  been 
banded  to  him  by  the  owner  knowing  that  he  carries  on  such  a 

(c)  6  Hare,  183-  pard  v.  The  Union  Bank  of  London,  7  H. 

{d)  L.  R.  3  C.  P.  268 ;  37  L.  J.  C.  P.     &  N.  661 ;  31  L.  J.  Ex.  154. 
137 ;  L.  R.  i  C.  P.  93.    See,  also,  Shop- 
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business,  amounts  to  an  ^  intrusting '  him  as  agent ;  though  I 
think  that  under  that  part  of  section  4  of  stat.  5  &  6  Vict,  c,  39, 
to  which  I  have  referred,  the  fact  of  a  person  being  put  in  posses- 
sion of  goods  calls  upon  the  person  who  gave  him  possession  to 
explain  and  show  that  it  was  not  an  intrusting."  It  would  seem 
to  result  from  this  that  a  purchaser^  even  from  a  factor,  would  get 
no  title  to  goods  if  the  consignor  could  show  that  he  had  sent 
them  to  the  factor  merely  to  be  kept  in  storage,  or  to  be  forwarded 
to  another  place,  although  the  factor  was  in  possession  of  them 
with  the  consent  of  the  consignor,  and  was  a  person  whose  ordi- 
nary business  consisted  in  selling  goods  sent  to  him  on  consign- 
ment. Although  this  case  was  affirmed  in  the  exchequer  cham- 
ber, the  dicta^  that  the  act  has  reference  only  to  factors  for  sale 
of  the  goods,  are  disapproved  by  Lord  Westbury  in  Vickers  v. 
Hertz,  (e)  so  that  no  one  would  venture,  in  the  present  state  of 
the  authorities,  to  give  a  positive  opinion  as  to  the  true  construc- 
tion of  this  statute.  The  subject  is  further  discussed  post^  book 
V.  part  I.  ch.  iv.  on  Lien. 

SECTION  n.  —  WHO  MAY  BUY. 

§  21.  There  are  certain  classes  of  persons  incompetent  to  con- 
tract in  general,  but  who  under  special  circumstances  may  make 
valid  purchases.  Infants,  insane  persons,  and  married  women  are 
usually  protected  from  liability  on  contracts,  as  also  drunkards 
when  in  such  a  state  as  to  be  unable  to  understand  what  they  are 
doing ;  such  persons  being  considered  to  be  devoid  of  that  freedom 
of  will,  combined  with  that  degree  of  reason  and  judgment,  that 
can  alone  enable  them  to  give  the  assent  which  is  necessary  to  con- 
stitute a  valid  engagement.  The  exceptions  to  this  general  disa- 
bility, so  far  as  concerns  the  competency  to  purchase,  will  now  be 
considered. 

§  22.  Infants^  that  is,  persons  under  the  age  of  twenty-one 

years,  are  protected  by  law  from  liability  on  purchases 

made  by  them,  unless  for  necessaries.     The  purchase  by 

an  infant,  however,  is  not  absolutely  void,  but  only  voidable  in 

his  favor.  (/)    He  may  maintain  an  action  (^)  against  the  vendor 

(e)  L.  K.  2  Sc.  App.  113,  118.  King:  t;.  Inhabitants  of  Chillesford,  4  B.  & 

(/)    Gibbs  V.  Merrill,  3  Taunt.  307;  C.  at  p.  100;  [I  Chitty  Contr.  (lUh  Am. 

Hunt  V.  Maasey,  5  B.  &  Ad.  902 ;  Holt  v.  ed.)  215.] 

Clarencieux,  Str.  937  ;  Zouch  v.  Parsons,         {g)  Warwick  v.  Bruce,  2  M.  &  S.  205; 

3  Burr.  1794;  per  Abbott  C.  J.  in  The  [1  Chitty  Contr.  (11th  Am.  ed.)  222.] 
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doring  infancy,  and  he  may,  on  arriving  at  the  age  of  twenty-one 
years,  confirm  his  parchase.  (A)     An  action  at  law  will  not  lie 
against  an  infant  for  fraudulently  representing  himself  False  rep- 
of  full  age  and  thereby  inducing  the  plaintifiF  to  contract  [fo*n"*|Ii"to 
with  him  ;  (t)  nor  would  these  facts  constitute  at  law  a  *e«- 

(A)   Bac.  Abr.  Infancy,  I.  3 ;   Holt  9  such  representation  and  deceiti  procuring 

Ward,  Str.  939;    [Boyden  v.  Boyden,  9  credit  on  a  contract  which  be  subsequently 

Met.  521.]  avoids  by  plea  of  infancy.    The  cases  are 

(«)  Price  V.  Hewett,  8  £x.  146 ;  John-  not  uniform  on  this  question.  The  ear- 
son  r.  Pye,  1  Sid.  258;  S.  C.  1  Lev.  169;  lier  authorities  are  clear  to  the  point 
S.  C.  1  Keb.  913 ;  [Adelphi  Loan  Associ-  that  no  such  action  can  be  maintained." 
ation  V.  Fairhurst,  9  Ex.  422,  430.  But  it  A  decision  contrary  to  Fitts  t;.  Hall  was 
New  Hamp.  ^"*  decided  in  Fitis  v.  Hall,  9  made  in  Brown  v.  McCunc,  5  Sandf.  224, 
■hire  dcci-  N.  H.  441  (overruling  John-  which,  however,  was  an  action  sounding 
son  V.  Pye,  cited  in  support  of  in  contract.  It  is  entirely  clear  that  such 
the  text),  that  an  infant  is  liable  for  deceit  false  representations  are  no  sufficient  an- 
in  falsely  representing  himself  to  be  of  swer  to  a  plea  of  infancy  in  an  action  on 
age,  and  thereby  inducing  the  vendor  to  a  contract.  Barley  v.  Russell,  10  N.  H. 
■ell  him  goods  on  credit,  and  afterwards  184;  Merriam  v.  Cunningham,  11  Cush. 
avoiding  his  promise  to  pay  by  pleading  40,  43;  Stoolfoos  t;.  Jenkins,  12  Serg.  & 
infancy.  The  decision  in  this  case  rests  R.  399.  See  West  v.  Moore,  14  Vt  447 ; 
apon  the  ground  that  the  false  representa-  People  v.  Kendall,  25  Wend.  399 ;  De  Roo 
tions  by  the  infant  respecting  his  age,  and  v.  Foster,  12  C.  B.  N.  S.  272;  Wright  v, 
his  subsequent  repudiation  of  the  contract,  Leonard,  11  lb.  258;  Heath  v,  Mahoney, 
may  be  treated  as  a  separate  and  distinct  14  N.  Y.  Supreme  Ct.  100. 
wrong  of  themselves  although  connected  All  the  cases  agree  that,  tions  which 
with  the  contract  of  sale.  See  Towne  v,  where  the  false  representa-  J^Ef f***' 
Wiley,  23  Vt.  355 ;  Eaton  v.  Hill,  50  N.  tions  made  by  the  infant  are 
H.  235;  Prescott  r.  Norris,  32  lb.  1 01  ;  substantially  a  part  of  the  contract,  he 
Eckstein  v.  Frank,  1  Daly,  334 ;  Elwell  v,  cannot  be  held  for  a  breach  of  his  prom- 
Martin,  32  Vt.  217;  Shaw  0.  Coffin,  58  ise  by  merely  changing  the  form  of  ac- 
Maine,  254.  But  the  decision  in  Fitts  v.  tion.  Thus  infancy  is  a  good  defence  to 
Hall  is  declared  to  be  unsound  in  I  Am.  an  action  for  deceit  and  false  warranty  in 
Lead.  Cas.  (4th  ed.)  262,  where  it  is  said :  the  sale  of  goods.  J^escott  v.  Norris,  32 
"  In  Fitts  V.  Hall,  the  representation,  by  N.  H.  101 ;  Eaton  v.  Hill,  50  lb.  235 ; 
itself,  was  not  actionable,  for  it  was  not  West  v.  Moore,  14  Vt.  447 ;  Morrill  v. 
an  injury,  and  the  avoidance  of  the  con-  Aden,  19  lb.  505;  Gilson  v.  Spear,  38  lb. 
tract,  which  alone  made  it  so,  was  the  ex-  311.  See  Fitts  v.  Hall,  9  N.  H.  441,  445 ; 
ercise  of  a  perfect  legal  right  on  the  part  2  Kent,  240,  241 ;  Lewis  v.  Littlefield,  15 
of  the  infant."  There  is  an  allusion  to  Maine,  235;  Stndwell  v.  Shapter,  54  N. 
this  suggestion  in  Merriam  v.  Cunning.  Y.  249.  An  infant  is  liable 
ham,  1 1  Cush.  43 ;  but  the  court  did  not  for  fraud  or  tort  which  is  toru  indl- 
find  it  necessary  to  express  any  opinion  wholly  independent  of  con-  p«Ddaatof 
Mamehn-  ^pon  the  point.  It  was,  how-  tract.  Fitts  v.  Hall,  9  N.  H. 
Mtudiecum.  ^ver,  remarked  by  Bigelow  J.  441 ;  Baton  v.  Hill,  50  lb.  235;  Prescott 
that  "it  is  by  no  means  clear  that  an  ac-  v.  Norris,  32  lb.  101 ;  Sikes  v,  Johnson, 
tion  ex  ddido  can  be  maintained  against  16  Maas.  389 ;  Wilt  v.  Welsh,  6  Watts, 
an  infant  for  fraudulently  representing  9;  2  Kent,  241;  Humphrey  r.  Douglass, 
himself  to  be  of  age,  and,  by  means  of  10  Vt  71;  Lewis  v.  Littlelleld,  15  Maine^ 
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good  replication  to  a  plea  of  infancy  ;  (i)  nor  suffice  as  the  basis 
of  a  replication  on  equitable  grounds.  (Z)  But  they  would  entitle 
the  plaintiff  to  relief  if  made  the  subject  of  a  bill  in  equity,  (m) 

§  28.  But  an  infant  is  competent  to  purchase  for  cash  or  on 
Ncce98a-  ^-^'^^dit  a  supply  of  necessaries;  and  his  purchase  on 
Ties.  credit  will  be  valid  even  though  it  be  shown  that  he  had 

an  income  at  the  time  sufficient  to  supply  him  with  ready  money 
to  buy  necessaries  suitable  to  his  condition,  (n)  The  necessaries 

233;  Brown  u.  Maxwell.  6  Hill  (N.  Y.),  ^^^'*  Shcpley  J.  in  Boody  v,  McKmncy, 

592;  Baxter  v.  Bush,  29  Vt.  465;  Bui-  23  Maine,   625,   526;    Burns  v.  Hill,  19 

lock  V.  Bnbcoik,  3  Wend.  391;  Hartfield  G*-   22;    Price  v.  Furman,  27  Vt.  268, 

17.  Roper.  21  lb.  615;   Walicer  v,   Davis,  271;  Manning  v.  Johnson,  26  Ala.  446, 

1    Gray,   506;   Barham   v.  Tnrbcville.    1  ^^2 ;  Whiicomb  p.  Joslyn,  51  Vt.  79-1 
Swan  (Tinn.),  437;   Mathews  o.  Cowan,         (*)  Johnson  ».  Pyc,  1  Sid.  258;  [Car- 

69  111.  341.     'J'liis  is  really  the  principle  P«nter  v.  Car|)enier,  45  Ind.  142.] 
which  was  applied  to  ihe  facts  in  Fitts         U)  BarilcU  r.  Wells,  81  L.  J.  Q.  B.  57  ; 

».  Hall,  9  N.  H.  441,  449.    The  piincipic  U  B-  &  S.  836;  Do  Rod  v.  Foster,  12  C. 

is  certainly  correct,   though    there    may  ^-  ^*  S.  272.] 

have  been  a  nii>api)licKiion  of  it  in  that         (»0  K*  pnrto  Unity  Joint  Stock  Bank- 
instance.     An  infant  is  liable  in  tort  for  >"&  Association,  27  L.  J.  Bank.  33;  [8 
the  conversion  of  goods  which  he  has  ob-  ^^  G.  &  J.  (Am.  ed.)  63,  64 ;]  Kelson  v. 
taincd   by   fraud,   although   he  had  sold  Stocker,  28  L.  J.  Ch.  760;  t4DcG.  &J. 
them  before  any  demand  made  upon  him  (Am.  ed)  458,  464.] 
for  them.    Walker  v.  Davis,  1  Gray,  506.         (")  Burjihart  v.  Hall,  4  M.  &  W.  727 ; 
So  it  has  been  held  that  he  i»  liable  for  P^'ters  t;.  Fleming,  6  M.  &  W.  42.     [An 
tortiou«ly  converting  goods  which  ho  has  infant  will  be  held  only  for  a  reasonable 
fraudulently  obtained  with  an   intention  price  for  necessaries  supplied  to  him.    He 
not  to  pay  for  them.    Wallace  v.  Morss,  5  can  bind  himself  therefor  only  upon  a  con- 
Hill  (N.  Y.),  391;  2  Kent,  241.    Where  tract,  the  consideration  of  which  is  open 
an  infant  avails  himself  of  the  to  inquiry.     Stone  r.  Dennison,  13  Pick. 
d^?m«7?i-     P"^«'<^ge  of  infancy  to  avoid  1  ;  Ear  e  v.  Reed,  10  Met.  387,  389,  390; 
toke  the         payment  for  goods  which  have  Breed  r.  Judd,  1  Gray,  455;  DulK)5e  ». 
^***^*            been  sold  to  him  on  crecit,  the  Wheddon,  4  McCord,  221 ;  Locke  v.  Smith, 
vendor  may  reclaim  the  goods  (if  they  are  41  N.  H.  346;  Vent  v.  Osgood,  19  Pick, 
still  in  the  possession  of  the  infant),  aa  575;  Husseyt;.  Jewctt,9Masp.  100;M'Cril- 
having  never  parted  with  his  property  in  lis  v.  How,  3  N.  H.  348 ;  Beeler  v.  Young, 
tbem.     Bad;;er  <;.  Phinney,  15  Mass.  359;  1    Bibb,   519,  520;  Bouchell  v.  Claiy,  3 
Boyden  v.  Boyden,  9  Met.  521 ;  Fitts  ».  Brev.  194.    In  Earle  i;.  Reed, 
Hail,  9  N.  H.  446,  447;  Strain  w.  Wright,  10  Met.  387,  it  was  decided,   JJJS^iSr 
7  Ga.  568 ;  JoflTurds  v.  Ringgold,  6  Ala.  that,  in  a  suit  by  the  promisee,   x  ^  'uiog 
644;  Boody  v.  McKenney,  23  Maine,  525.  on  a  negotiable  note  given  by   meat  girra 
See  Henry  v.  Root,  33  N.  Y.  526 ;  Walsh  an  infant,  the  plaintiff  may   SSTfeT**" 
V,  Powers,  44  lb.   23,  26.     But  if  the  show  that   it  was  given    in 
goods  have  been  lost,  used,  wasted,  sold,  whole  or  in  part  for  necessaries,  and  may 
or  otherwise  parted  with,  no  action  will  recover  thereon  as  ranch  as  the  necessaries, 
lie  against  the  infant,  upon  avoiding  the  for  which  it  was  given,  were  reasonably 
contract,  for  not  redelivering  them  to  the  worth,  and  no  more.    Bradley  v.  Pratt, 
vendor.    Fitts  v.  Hall,  9  N.  H.  441,  445,  28  Vt.  378.    See  M'Minn  v.  Richmonds,  6 


PART  I.] 


PARTIES. 


25 


for  which  the  infant  may  make  a  valid  contract  of  purchase  are 
stated  in  Co.  Litt.  172,  to  be  "his  necessary  meat,  drinke,  ap- 
parel), necessary  physicke,  and  such  other  necessaries,  and  like- 
wise for  his  good  teaching  or  instruction,  whereby  he  may  profit 
himself  afterwards."  But  these  are  not  the  only  articles  that  are 
comprehended  by  the  term,  (o)  It  includes  also  articles  purchased 
for  real  use,  although  ornamental,  as  distinguished  from  such  as 
are  merely  ornamental,  for  mere  ornaments  can  be  necessary  to  no 
one  ;  (jp)  and  it  was  said  by  Alderson  B.,  in  delivering  the  judg- 
ment of  the  court  in  Chappie  i*.  Cooper,  (g)  after  advisement, 
that  "articles of  mere  luxury  are  always  excluded,  though  luxuri- 
ous articles  of  utility  are  in  some  cases  allowed In  all 

cases  there  must  be  personal  advantage  from  the  contract  derived 
to  the  infant  himself. ^^  (r)  The  word  necessaries  must  therefore 
be  regarded  as  a  relative  term,  to  be  construed  with  reference  to 
the  infant's  age,  state,  and  degree,  (s) 


Ycrgcr,  9;  Dubose  v,  Wheddon,  4  Mc- 
Cord,  221;  Guthrie  t;.  Morris,  22  Ark. 
411.] 

(o)  [Necessaries  arc  not  confined  to 
those  articles  absolntely  necessary  to  sup- 
port  life.  Hnndel  v,  Keeler,  7  Watts, 
237;  Watson  v.  Hensell,  lb.  344;  Davis 
V.  Caldwell,  12  Cash.  513  ;  I  Chitty  Contr. 
(11th  Am.  ed.)  196;  Strong  0.  Foote,  42 
Conn.  203.] 

{p)  Peters  r.  Fleming,  6  M.  &  W.  42. 
[Articles,  which  are  principally  for  mere 
ornament  or  amusement,  cannot  be  neces- 
saries, althoQgh  they  might  possibly  be 
turned  to  a  useful  purpose.  Bramwell  B. 
ID  Ryder  v.  Wombwell,  L.  R.  3  Ex.  90.] 

(7)  18  M.  &  W.  256.  See,  also,  per 
Bramwell  B.  in  Ryder  v.  Wombwell,  L. 
R.  3  Ex.  90;  37  L.  J.  Ex.  48. 

(r)  [The  expenditures,  or  articles  con- 
Ner«8aari«8 :  tracted  for  by  an  infant,  for 
vhat.  which  he  would  be  liable,  are 

to  be  limited  to  cases  where,  from  their 
rery  nature,  expenditures  for  such  pur- 
poses would  be  beneficial;  or,  in  other 
words,  they  must  belong  to  a  class  of  ex- 
penditures which  are  in  law  termed  bene> 
ficial  to  the  infant.  What  subjects  of 
expenditure  are  included  in  this  class  is 
a  matter  of  law  to  be  decided  by  the 


court.  The  further  inquiry  may  often 
arise,  whether  expenditures,  though  em- 
braced in  this  cinss,  were  necessary  and 
proper  in  the  particular  ca5e ;  and  this 
may  present  a  qne&tion  of  fact.  It  is 
therefore  a  preliminnry  question  to  be  set- 
tled, whether  the  alleged  liability  Arises 
from  expenditures  for  what  the  law  deems 
"necessaries;"  and  unles.s  that  be  shown, 
it  is  not  competent  to  introduce  evidence 
to  show  that,  in  a  pecuniary  point  of  view, 
the  expenditure  was  beneficial  to  the  minor, 
as  that  is  irrelevant.  Dewey  J.  in  Tupper, 
».  Cadwell,  12  Met.  563.  See  New  Hamp- 
shire Eire  Ins.  Co.  v.  Noyes,  32  N.  H. 
345.] 

(«)  2  Stephens  Com.  319;  [Thomas  J. 
in  Breed  v.  Judd,  1  Gray,  458.  As  to  the 
legal  definition  of  "  necessaries,"  and  what 
is  included  in  that  term  as  applied  to  cases 
involving  the  liability  of  infants,  see 
Phelps  w.  Worcester,  11  N.  H.  51,  53; 
Tupper  V.  Cadwell,  12  Met.  562,  563 ;  Le- 
fils  V.  Sugg,  15  Ark.  137 ;  Bradley  v, 
Pratt,  23  Vr.  378.  In  Davis  ».  Caldwell, 
12  Cush.  513,  Shaw  C.  J.  said  :  "  The  term 
'necessaries,'  in  this  rule  of  law,  is  not 
used  in  its  strictest  Kcnse,  nor  limited  to 
that  which  is  required  to  sustain  life. 
That  which  is  proper  and  suitable  to  each 
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§  24.  The  cases  in  which  these  principles  have  been  applied  are 
Adjudica-  quite  too  numerous  to  be  reviewed  in  detail,  but  some 
ihat  are*^  examples  may  be  selected,  before  considering  the  ques- 
andarenot  tion  whether  it  is  for  the  court  or  jury  to  determine  in 

necessa-  •*      ^ 

ries.  each  case  what  are  or  are  not  necessaries  for  the  infant. 

Articles  supplied  to  an  undergraduate  at  Oxford  for  dinners  given 
to  his  friends  at  his  rooms,  fruit,  confectionery,  &c.  &c.  were  held 
not  necessaries  by  the  queen's  bench  in  Wharton  v.  McKenzie ;  (i) 
and  the  exchequer  of  pleas,  in  a  case  exactly  similar,  held  that 
there  was  no  evidence  for  the  jury,  and  that  the  plaintiff  should  be 
nonsuited,  (u)  But  where  a  jury  had  found  that  a  purchase  for 
the  amount  of  81.  Ox.  6(2.  for  gold  rings,  a  watch-chain,  and  a  pair 
of  breastpins,  were  "necessaries"  for  an  undergraduate  at  Cam- 
bridge, the  son  of  a  gentleman  of  fortune  and  a  member  of  parlia- 
ment, the  exchequer  refused  to  set  aside  the  verdict,  holding  the 
question  to  be  one  for  the  jury,  (x)  Where  the  defendant,  a  cap- 
tain in  the  army,  had  ordered  livery  for  his  servant  and  cockades 
for  some  of  his  soldiers,  the  jury  found  both  to  be  necessaries  ; 
but  the  court,  on  motion  for  new  trial,  required  the  plaintiff  to 
abandon  the  charge  for  the  cockades,  holding  that  they  were  not 
necessaries.  Lord  Kenyon  observing  that,  as  regarded  the  livery, 
he  could  not  say  that  it  was  not  necessary  for  a  gentleman  in 
defendant's  position  to  have  a  servant,  and  if  so,  the  livery  was 
necessar3\  (y)  In  perilous  times.  Lord  EUenborough  held  that 
regimentals  sold  to  an  infant  as  a  member  of  a  volunteer  corps 
enrolled  for  the  national  defence  were  necessaries.  (2)  But  a 
chronometer,  costing  68Z.,  was  held,  in  the  absence  of  proof  that 
it  was  essential,  not  to  be  a  necessary  for  an  infant  who  was  a  lieu- 
tenant in  the  royal  navy,  (a)  A  purchase  of  a  horse  by  an  infant 
may  be  valid  if  it  be  shown  to  be  suitable  to  his  rank  and  fortune 
to  keep  horses,  or  if  it  were  rendered  necessary  by  circumstances 
that  he  should  keep  one,  as,  if  he  were  directed  by  his  physician 

individual,  according  to  his  circumstances  form  himself."    See  2  Kent,  239 ;  Strong 

and  condition  in  life,  are  necessaries,  if  v.  Foote,  42  Conn.  203.] 

not  supplied  from  some  other  source.    But        (<)  5  Q.  B.  606. 

when  suitable  provision  is  made  by  a  par-        (u)  Brookcr  v.  Scott,  11  M.  &  W.  67. 

ent  or  guardian,  or  where,  from  any  source,        (x)  Peters  v.  Fleming,  6  M.  &  W.  42. 

the  wants  of  a  minor  are  supplied,  arti-        {y)  Hands  v.  Slaney,  8  T.  K.  578. 

des  furnished  by  a  trader  to  the  minor  on         («)  Coates  v.  Wilson,  5  Esp.  152. 

bis  own  credit  are  not  necessaries,  and  of        (a)  Berolles  v.  Ramsay,  Holt  N.  P.  77. 

this  the  trader  must  take  notice  and  in- 
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to  ride  for  exercise ;  (5)  but  a  purchase  of  cigars  and  tobacco  by 
an  infant  was  held  not  to  bind  him  ;  (c)  nor  was  the  plaintiff 
allowed  to  recover  the  cost  of  a  silver  goblet  sold  to  an  infant  for 
151.  15s, ^  which  the  plaintiff  knew  when  he  supplied  it  to  be  in- 
tended by  the  infant  for  a  present  to  a  friend,  (d)  In  QucRtionof 
the  case  of  Ryder  v.  Wombwell,  (e)  it  was  finally  set-  ^^w*'^^**^*- 
tied,  that  the  issue  whether  goods  sold  to  an  infant  are  wombweii. 
necessaries  is  a  question  of  fact,  to  be  left  to  the  jury  ;  but 
that  in  this,  as  in  all  other  like  questions,  the  modern  rule  is,  not 
as  formerly,  that  a  case  must  go  to  the  jury  if  there  be  a  scin- 
tilla of  evidence,  but  that  the  judge  is  to  determine  (subject  of 
coarse  to  review)  whether  there  is  evidence  that  ought  reasona- 
bly to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  estab- 
lished. The  facts  were  that  the  defendant,  the  son  of  a  deceased 
baronet,  was  in  the  enjoyment  in  his  own  right  of  an  allowance 
of  5002.  a  year,  during  his  minority,  and  entitled  to  20,000Z.  on 
coming  of  age.  He  had  no  ^xed  residence,  but  lived,  when  fn 
London,  with  his  mother,  and  when  in  the  country,  with  his  elder 
brother,  free  of  charge.  The  plaintiff  sought  to  recover  from  him 
the  following  sums :  1st,  251.  for  a  pair  of  solitaires,  or  sleeve-but- 
tons, with  rubies  and  diamonds  ;  2d,  6L  10^.  for  a  smelling-bottle, 
ornamented  with  precious  stones ;  8d,  151.  15s.  for  an  antique 
silver  goblet,  with  an  inscription  ;  4th,  13Z.  ISs.  for  a  pair  of  coral 
earrings.  The  goblet  was  wanted,  as  the  plaintiff  was  told  by  the 
defendant,  for  a  present  to  a  friend,  at  whose  house  the  defend- 


(6)  Hart  v.  Prater,  1  Jar.  623.  [In 
Merriam  v.  Cunningham,  1 1  Cash.  40,  the 
question  was  on  the  h'ability  of  an  infant, 
who  was  a  married  man  and  had  a  fam- 
ily, for  the  board  of  fonr  horses  for  six 
HoiMf  for  months,  the  principal  use  of 
bofliDCM  not  which  was  in  the  infant's  busi- 
ness  of  a  hackman,  although 
oocasionally  and  incidentallj  the  horses 
were  used  to  take  his  family  out  to  ride, 
the  court  decided  aa  matter  of  law  that 
the  subject  of  the  claim  was  not  within 
the  class  of  necessaries  for  which  an 
infant  is  liable.  See,  also,  Mason  v. 
Wright,  13  Met.  306.  A  horse  has  been 
held  in  South  Carolina  not  to  be  within 
the  denomination  of  "necessaries"  for 
which  an  infant  is  liable.    Rainwater  v. 


Durham,  2  Kott  &  McC.  524.  See,  also, 
Grace  v.  Hale,  2  Humph.  27.  As  to  the 
liability  of  a  husband  for  a  horse  furnished 
to  his  wife  whose  health  required  her  to 
ride  out  in  pleasant  weather,  see  Cornelia 
V.  Ellis,  11  111.  584;  1  Chitty  Contr.  (Uth 
Am.  ed.)  234,  note  (x).] 

(c)  Bryant  v.  Richardson,  14  L.  T.  N. 
S.  24 ;  L.  R.  3  Ex.  93,  in  note. 

{d)  Ryder  v,  Wombweii,  L.  R.  3  Ex. 
93 ;  L.  R.  4  Ex.  32.  [In  Watson  v.  Cross, 
2  Duvall  (Ky.),  147  it  was  determined 
that  an  infant  was  liable  for  his  hotel 
bill,  on  the  ground  that  it  was  the  legal 
duty  of  the  innkeeper  to  receive  and  en- 
tertain him.] 

{e)  L.  R.  3  Ex.  93;  4  Ex.  32.  [See 
Mohney  v,  Evans,  51  Penn.  St.  80.] 
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ant  had  been  frequently  a  guest.  Kelly  C.  B.  rejected  evidence 
offered  by  the  defendant  to  show  that,  at  the  time  of  the  pur- 
chase of  the  solitaires,  the  infant  had  already  purchased  articles 
of  a  similar  description  to  a  large  amount,  no  proof  being  offered 
that  the  plaintiff  knew  this.  The  learned  chief  baron  refused  to 
nonsuit,  but  left  it  to  the  jury  to  say  whether  all  or  any  of  the 
articles  were  necessaries,  suitable  to  the  estate  and  condition  in 
life  of  the  defendant.  The  jury  found  that  the  solitaires  and 
goblet  were  necessaries,  the  other  articles  not.  Leave  was  re- 
served to  move  for  a  nonsuit,  or  for  reduction  of  damages,  if  the 
court  should  be  of  opinion  that  there  was  evidence  for  the  jury 
that  one  of  the  two  articles  was  necessary,  and  not  the  other. 
B  ram  well  B.  was  of  opinion  that  the  plaintiff  ought  to  have  been 
nonsuited,  or  a  verdict  given  for  the  defendant ;  and  that  the  evi- 
dence to  show  that  the  defendant  was  already  supplied  with  sim- 
ilar articles  ought  to  have  been  received.  Kelly  C.  B.  delivered 
the  judgment,  holding,  —  first,  that  the  evidence  rejected  at  the 
trial  was  properly  excluded  ;  secondly,  that  the  verdict  for  the  price 
of  the  goblet  was  against  evidence,  and  should  be  set  aside ;  and 
thirdly,  that  the  defendant  might  have  a  new  trial  on  payment  of 
cost9,\i  he  desired  it,  for  the  price  of  the  solitaires.  On  the  appeal, 
it  was  held  unanimously  that  the  plaintiff  ought  to  have  been  non- 
suited. In  the  opinion  delivered  by  VVilles  J.  he  made  the  follow- 
ing important  preliminary  observations  :  *'  We  must  first  observe 
that  the  question  in  such  cases  is  not  whether  the  expenditure  is 
one  which  an  infant  in  the  defendant's  position  could  not  prop- 
erly incur.  There  is  no  doubt  that  an  infant  may  buy  jewelry  or 
plate  if  he  has  the  money  to  pay,  and  pays  for  it ;  (/)  but  the 
question  is,  whether  it  is  so  necessary  for  the  purpose  of  maintain' 
ing  himself  in  his  station  that  he  should  have  these  articles^  as  to 
bring  them  within  the  exception  under  which  an  ijifant  may  pledge 


if)  ( "  If  an  infant  bays  an  article 
which  is  not  a  necessary,  he  cannot  be 
compelled  to  pay  for  it ;  but  if  he  does  pay 
for  it  during  his  minor  ty,  ho  cannot  on 
attaining  his  majority  recover  the  money 
back."  Lord  Justice  Turner,  in  Ex  parte 
Taylor,  in  re  Burrows,  8  De  G.,  M.  &  G. 
254,  258.  See  Bailey  v.  Bamberger,  11 
B.  Mon.  113 ;  Smith  v.  Evans,  5  Humph. 
70;  Cummings  v.  Powell,  8  Texas,  80; 
Robinson  v.  Weeks,  56  Maine,  102, 105, 


106,  and  cases  cited  ;  Breed  v.  Jndd,  1 
Gray,  456,  457 ;  Harney  v.  Owens,  4 
Blackf.  337  ;  Hill  v.  Anderson,  5  Sm.  & 
M.  216.  But  it  was  held  in  Rilev  v.  Mai- 
lory,  33  Conn.  201,  that  if  an  infant  ten- 
ders back  an  article  purchased  by  him, 
substantially  the  same  in  value  as  he 
bought  it,  he  may  recover  the  purchase- 
money.  See,  also,  Price  v.  Furman,  27 
Vt.  268.1 
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his  credit  for  them  as  necessaries.^^  In  reference  to  this  question  the 
court  held  that  judges  know  as  well  as  juries  what  is  the  usual  and 
normal  state  of  things,  and  consequently  whether  any  particular 
article  is  of  such  a  description  as  that  it  may  be  a  necessary  under 
such  usual  state  of  things;  (^}  that  if  the  state  of  things  be  unu- 
sual, new,  or  exceptional,  then  a  question  of  fact  arises  to  be  de- 
cided by  a  jury  under  proper  direction  ;  that  the  judge  must  deter- 
mine  whether  the  case  is  such  as  to  cast  on  the  vendor  the  onus  of 
proving  the  articles  to  be  necessaries  within  the  exception^  and 
whether  there  is  sufficient  evidence  to  satisfy  that  onus.  In  the 
application  of  these  principles  to  the  case  before  it,  the  court  held 
that  it  was  not  bound  to  consider  itself  so  ignorant  of  every  usage 
of  mankind  as  to  be  compelled,  in  the  absence  of  all  evidence  on 
the  subject,  to  take  the  opinion  of  a  jury  whether  it  is  so  neces- 
sary for  a  gentleman  to  wear  solitaires  of  this  description,  that 
though  an  infant  he  must  obtain  them  on  credit  rather  than  go 
without  them.  On  the  point  as  to  the  exclusion  of  the  evidence 
on  the  trial,  the  court  of  error  expressly  refused  to  decide,  reserv- 
ing it  *'  to  be  determined  hereafter."  (A) 

{g)    [Id  Merriam  v.  Cunningham,   11  cumstanccs  are,  whether  the  articles  are 

Cush.  40,  44,  Bi^elow  J.  said  :  saitable  to  the  minor's  estate  and  condi- 

eoartand        "It  is    the  well-settled   rule  tion,  and  whether  ho  id,  or  nor,  without 

^■'y*  that  it  is  ihe  province  of  the  other  means  of  supply."     See  Bonney  v. 

court   to  determine  whether   the  articles  Heardin,  6  Bush  (Ky.),  34.    And  having 

sued  for  are  within  the  ilaKS  of  necessaries,  referred  to  Peters  v.  Jb'loming,  and  Wharton 

and  if  so,  it  is  the  proper  duty  of  the  jury  i^.  McKenzie,  noticed  in  the  text,  and  to 

to  pass  upon  the  questions  uf  the  quantity,  Cripps  v.  Hills,  5  Q.  B.  606,  the  learned 

quality,  and  their  adaptation  to  the  con-  judge  further  observed :  *'  lu  these  cases, 

dition  and  wants  of   the  infant."      See,  it  is  held,  and  we  think  this  is   the  true 

also.  Swift  V.  Bennett,  10  Cush.  436;  Tup-  view  of  the  law  on    this    subject,    that 

per  V,  CaOivell,  12  Met.  563;  Johnson  v.  whether  the  articles  sued  for  were  neces- 

Lines,  6  Watts  &  S.  80,  84;  Bent  v.  Man-  saries  or  not  is  a  question  of  fact,  to  be 

niog,  10  Vt.  220 ;  Grace  v.  Hale,  2  Humph,  submitted  to  a  jury,  unices  in  a  very  dear 

27,  29;  Stanton  v,  Wiilson,  3  Day,  37;  case,  when  a  judge  would  be  warranted  in 

Glover  V.  Ott,  1  McCord,  572;  Beeler  v.  directing  a  jury  authuritntively  that  some 

Toung,  1   Bibb,  519;    Hall  t;.    Weir,    1  articles,   as,    for   in>tauce,  diamonds   or 

AUen,  261 ;  Eamcs  v.  Sweetser,  101  Ma^s.  race-horses,  cannot  be  necessaries  for  any 

78,   81.    But   in  Davis   v.    Caldwell,  12  minor."] 

Cash.  512-514,  Chief  Justice  Shaw  stated         (A)    [See  1  Chitty   Contr.   (11th  Am. 

the    law  more  clearly   and   di&tinctly  in  ed.)  203.    That  the  quesiiuu,  whether  the 

conformity  with  the  rules  laid  down  in  infant  had  other  means  uf  supply,  is  a 

the  text.    He  there  said,  "  that  in  most  proper  one  in  such   cases,  see  Davis  v, 

caseSfWhethcr  necissariesornot  is  aques-  Caldwell,   12   Cush.  512,  513;    Swift  v. 

Uon  of  fact  for  the  jury,  depending  on  the  Bennett,   10    lb.  436,  437;  2  Kent,  239. 

drcnmstancea  ;  and  the  two  principal  clr-  That  an  infant  is  not  liable,  even  for  neces- 
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§  25.  If  an  infant  be  married,  his  obligations  as  husband  and 
Married  in-  f^*^^®^  ^"  Supplying  necessaries  are  the  same  as  if  he 
fant.  were  of  full  age,  and  the  things  necessary  for  his  wife 

and  children  are  necessary  for  himself,  and  what  is  supplied  to 
them  on  his  express  or  implied  credit  is  considered  as  purchased 
by  him.  (t)  An  illustration  of  the  maxim,  Persona  canjuneta 
cequiparatur  interesse  propriOy  is  given  in  Broom's  Maxims  in 
these  terms :  "  So  if  a  man  under  the  age  of  twenty-one  con- 
tract for  the  nursing  of  his  lawful  child,  this  contract  is  good  and 
shall  not  be  avoided  by  infancy,  no  more  than  if  he  had  con- 
tracted for  his  own  aliment  or  erudition." 

§  26.  An  infant  being  considered  in  law  as  devoid  of  sufficient 
Infant  discretion  to  carry  on  a  trade,  is  not  liable  on  a  purchase 
tradesman,  of  goods  Supplied  to  him  for  his  trade,  as  being  neces- 
saries, whether  he  be  trading  alone  or  in  partnership  with  an- 
other, (i)  But  if  he  uses  for  necessary  household  purposes  goods 
supplied  to  him  as  a  tradesman,  he  becomes  liable  for  what  is  so 
used.  (Z)  In  Thornton  v.  lUingworth,  (m)  a  purchase  of  goods 
Thornton  by  an  infant  for  the  purposes  of  trade  was  treated  by 
worth?^"  ^^^  queen's  bench  as  constituting  an  exception  to  the 
general  rule  that  the  contracts  of  infants  are  voidable  only,  not 
void.  Bayley  J.  said :  ^^  In  the  case  of  an  infant,  a  contract 
made  for  goods,  for  the  purposes  of  trade,  is  absolutely  void,  not 
voidable  only.  The  law  considers  it  against  good  policy  that  he 
should  be  allowed  to  bind  himself  by  such  contracts."  Littledale 
J.  concurred  in  this  view,  (n)    But  in  the  previous  case  of  War- 


sarieSy  while  he  remains  under  the  care  of 
his  father  or  guardian,  and  is  supported  by 
him,  see,  further.  Angel  v,  M'Lfellan,  16 
Mass.  28;  Wailing  v.  Toll,  9  John.  141 ; 
Johnson  v.  Lines,  6  Watts  &  S.  80,  83 ; 
Phelps  V.  Worcester,  11  N.  H.  51,  63; 
Perrin  v.  Wilson,  10  Mo.  451 ;  Kline  v. 
L'Amoiireaux,  2  Paige,  419;  Hull  t;.  Con- 
nolly, 3  McCord,  6 ;  Simms  v,  Norrls,  5 
Ala.  42;  Guthrie  t;.  Murphy,  4  Watts, 
80.] 

(i)  Turner  V.  Trisby,  1  Str.  168 ;  Rains- 
ford  v..  Fen  wick,  Carter,  213.  [See  per 
Dewey  J.  in  Tupper  v.  Cad  well,  12  Met. 
562;  Davis  v.  Caldwell,  12  Cush.  512; 
Merriam  v.   Cunningham,    11    lb.    40; 


Abell  17.  Warren,  4  Vt.  149 ;  Bailies  J.  in 
Beeler  t;.  Young,  1  Bibb,  519, 520.] 

(^)  Whjwall  ».  Champion,  otra.  1083; 
Dilk  v.  Keighley,  2  Esp.  480;  [Mason  v. 
Wright,  13  Met.  306;  1  Chitty  Contr. 
(11th  Am.ed.)  204,  and  note.] 

(/)  Tuberville  r.  Whitehouse,  1  C.  &  P. 
94. 

(m)  2  B.  &  C.  824.  See,  also,  Belton  v. 
Hodges,  9  Bing.  365. 

(n)  [In  Williams  v.  Moor,  U  M.  &  W. 
256,  25'8,  Parke  B.,  speaking  with  refSer- 
enoe  to  Thornton  v,  Illingworth,  said : 
"Holroyd  J.  does  not  adopt  the  distinc- 
tion Uken  by  Bayley  J.,  that  a  promise  to 
pay  for  goods  not  necessaries  may  be  rat- 
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wick  V.  Brace  (o)  (not  cited  in  Thornton  v.  lUingwortb),  where 
the  infant  was  plaintiff  by  his  next  friend,  it  appeared  ^^rwick 
that  the  infant  had  paid  40Z.,  part  of  the  total  price  ''•Bruce, 
of  87?.  10«.  which  he  had  agreed  to  give  for  a  quantity  of  potatoes, 
and  Lord  EUenborough  nonsuited  the  plaintiff  on  the  objection 
that  the  contract  was  a  trading  contract.  A  new  trial  was  granted. 
Lord  EUenborough  saying :  **  It  occurred  to  me  at  the  trial,  on 
the  first  view  of  the  case,  that  as  an  infant  could  not  trade,  and  as 
this  was  an  executory  contract,  he  could  not  maintain  an  action 
for  the  breach  of  it ;  but  if  I  had  adverted  to  the  circumstance  of 
its  being  in  part  executed  by  the  infant,  for  he  had  paid  40Z.,  and 
therefore  it  was  most  immediately  for  his  benefit  that  he  should 
be  enabled  to  sue  upon  it,  otherwise  he  might  lose  the  benefit  of 
such  payment,  I  should  probably  have  held  otherwise.  And  I 
certainly  was  under  a  mistake  in  not  adverting  to  the  distinction 
between  the  case  of  an  infant  plaintiff  or  defendant.  If  the  de- 
fendant had  been  the  infant,  what  I  ruled  would  then  have  been 
correct ;  but  here  the  plaintiff  is  the  infant,  and  sues  upon  a  con- 
tract partly  executed  by  him,  which  it  is  clear  that  he  may  do." 
This  case  is  not  reconcilable  with  the  dicta  of  the  judge  in  Thorn- 
ton V.  lUingworth,  for  it  is  plain  that  if  a  contract  is  absolutely 
vaidy  no  action  can  be  maintained  on  it  or  for  the  breach  of  it  by 
anybody.  The  facts  and  circumstances  of  the  two  cases  are  widely 
dissimilar,  and  the  decision  in  the  earlier  case  seems  to  be  more  in 
accordance  with  general  principles  than  the  reasoning  in  the  later 
case.  (j>^    The  language  of  the  learned  judges  in  Thornton  v.  111- 


ified,  but  that  a  promise  to  pay  for  goods 
purchased  for  the  purposes  of  trade  is 
Toid.  The  promise  is  not  void  in  any  case 
unless  the  infant  chooses  to  plead  his  in- 
fancy."] 

(o)  2  M.  &  S.  205. 

(p)  [See  1  CbittjContr.  (11th  Am.  ed.) 
215;  Earle  v.  Beed,  10  Met.  387,  389. 
Although  in  manj  cases  there  has  been 
quite  an  indiscriminate  use  of  the  terms 

VoM  and  "  ^**^^  "  "^^  "  ▼oW*We  "  with 
ToMabto  reference  to  infanu'  contracts, 
€ODcneU.       ygj  ^g  tendency  of  modem 

decisions  is  to  hold  the  trading  contracts 
of  infants,  which  would  be  T&lid  if  made 
by  an  adult,  to  be  Toidable  only  and  not 
absolutely  Toid,  in  all  cases.    Hardy  v. 


Waters,  38  Maine,  450 ;  Weaver  v,  Jones, 
24  Ala.  420,  424 ;  Cummings  v.  Powell,  8 
Texas,  80,  90 ;  Mustard  v,  Wohlford,  15 
Gratton,  329,  337  ;  Guthrie  v.  Morris,  22 
Ark.  411;  Cole  v.  Pennoyer,  14  III.  158; 
Abell  V,  Warren,  4  Vt.  149,  152;  Reed  w. 
Batcheldcr,  1  Met  559 ;  Fetrow  v.  Wise- 
man, 40  Ind.  148 ;  Kennedy  v.  Doyle,  10 
Allen,  161 ;  2  Kent,  234,  235,  236.  In 
Commonwealth  v,  Weiher,  3  Met.  445, 448, 
Wilde  J.  said  :  "  The  distinction  between 
void  and  voidable  acts  seems  to  be  this : 
That  every  act  malum  in  se,  or  which  is 
against  public  policy,  is  held  to  be  void  in 
the  strictest  sense  ^- a  mere  nullity ;  but  if 
the  act  is  prejudicial  only  to  an  individual, 
thepi  it  is  to  be  considered  as  voidable 
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ingworth  was  wider  than  was  required  for  the  decision  of  the  case 
before  them,  and  another  proposition  contained  in  the  same  opin- 
ion has  been  overruled,  as  shown  by  Lord  Denman  in  Bateman  v. 
Pinder,  (q)  decided  in  1842. 

§  27.  The  infant  may,  on  arriving  at  the  age  of  twenty-one 
Ratifica-      years,  ratify  and  confirm  a  purchase  made  during  in- 

tion  after 

majurii/.      fancy,  (r)  but  only  in  writing.  («)     By  the  9  Geo.  4,  c, 

only  bj  such  individual/'  So  upon  the  .  a  person  of  full  age,  of  his  contract  made 
same  matter,  it  was  remarked  in  Allis  t;.  while  an  infant,  is  binding  upon  him,  al- 
Biliin<;8,  6  Met.  415,  417,  by  Dewey  J.,  though  at  the  time  of  the  raiificatiun  he 
that  **  the  di:<iinction  between  the  terms  did  not  know  that  the  contract  could  not 
'  void  '  and  '  voidable,'  in  their  application  legally  be  enforced  against  him.  Sec,  also, 
to  contracts,  is  of  tm  unc  of  great  practical  Tafc  v.  Sergeant,  18  Barb.  320.  In  the 
imjjonancc;  and  whenever  entire  techni-  opinion  given  by  Judge  Metcalf,  in  the 
cal  accuracy  is  required,  the  term  'void*  above  case  of  Morse  v.  Wheeler,  he  reviews 
can  only  be  properly  a]>plied  to  those  con-  the  dicta  and  rulings  adverse  to  that  de- 
tracts thut  are  of  no  effect  whatsoever ;  cisiou ;  and  it  appears  that  the  instances 
such  as  arc  a  mere  nullity,  and  incapable  arc  numerous  in  which  it  is  asserted  that, 
of  connrmution  or  nUiHeation."  The  opin-  to  render  the  ratification  by  a  pcrsun  after 
ion  of  Baron  Parke  given  in  Williams  z;.  he  an  ivcs  at  majority,  of  his  contract  made 
Moor,  11  M.  &  W.  256,  will  repay  consid-  while  an  infant,  valid  and  binding  upon 
eration  in  this  connection.]  him,  he  must  have  known,  at  the  time  of 
(7)  3  Q.  B.  574.  the  ratification,  that  he  was  not  legally 
(r)  [The  principle  on  which  the  law  al-  liable.  The  instances  are,  however,  rare, 
lows  a  party,  who  has  attained  his  age  of  in  which  this  precise  point  has  been  dis- 
twenty-one  vmrK,  to  give  validity  to  con-  tinctly  in  issue  and  necessary  to  the  de- 
tracts entered  into  during  his  infancy  is  cision.  The  point  was  made  in  what  Judge 
that  he  is  8uppo^Cil  to  have  acquired  the  Metcalf  terms  the  "  unreasoned  case  of 
power  of  deciding  for  himself,  whether  the  Hinely  t;.  Margaritz,  3  Barr.  428,  and  it 
transaction  in  question  is  one  of  a  meri-  was  flecided  that  such  knowledge  was  es- 
torious  character,  by  which  in  good  con-  sential  to  the  validity  of  the  ratificaiion. 
science  he  ought  to  be  bound.  Parke  B.  The  following  cases  bear  in  the  same  di- 
in  Williams  v.  Moor,  11  M.  &  W.  256,  rection:  Harmer  v.  Killing,  5  Esp.  102; 
Whether  264,  265.  Resting  upon  this  Smitii  v.  Mayo,  9  Mass.  64 ;  Ford  v.  Phil- 
of'non^&l.  P""^'4l<5  "  **^®  decision  of  lips,  1  Pick.  203;  Thing  t;.  Libbey,  16 
ityUr^qui-     Morse   o.  Wheeler,  4  Allen,  Maine,  57;    Curtin   t;.   Patton,  11    Serg. 

?f^tiflc»-*      S"0»  >"   ^^^^^*^   *'  ^"  ™"""  ^  ^-  ^^^5  ^^^  ^'  Boshcars,  4   Sneed 

tion.               tained  that  a  person  who  has  (Tenn.),  118;  Norris  t;.  Vance,  3   Rich. 

arrived  at  the  age  of  twenty-one  is  pre-  (S.  Car.)  168.  See  I  Chitty  Contr.  (11th 
sumed  to  know  the  law,  and  is  not  ex-  Am.  cd.)  218,  note  (<f ),  and  cases  cited, 
cnsed  from  ])erformiug  his  contract  fairly  In  a  case  in  Indiana,  it  was  maintained 
and  freely  enteix-d  into,  by  reason  of  his  by  the  court  that  in  order  to  ratify  a  con- 
ignorance  of  the  law  when  he  made  it;  tract  of  suretyship  made  by  an  infant,  he 
and,  consequently,  that  the  ratification,  by  must  not  only  acknowledge  his  liability 

(«)  [A  writing  in  such  case  is  not  re*  low  v.  Gilmore,  40  Maine,  378;   and  in 

quired  generally,  in  the  American  States.  Kentucky,  Bonuey  v.   Reardin,  6  Bash 

It  is,  however,  made  essential  by  statute  (Ky.),  84.] 
in  some  of  the  states,  as  in  Maine,  Thar- 
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li,  8.  5  (usually  called  Lord  Tenterden's  act),  it  is   provided, 
*"  that  no  action  shall  be  maintained  whereby  to  charge  any  person 


WbAteon- 
•titutcs  s 
nttUlcation. 


after  arriviDg  at  fall  age,  but  mast  make 
an  express,  volantary,  and  deliberate 
promise  with  knowledge  that  he  w  not 
legally  liable.  Fetrow  v.  Wiseman,  40 
Ind.  148.  Many  authorities  are  cited  in 
support  of  the  general  proposition,  but 
this  precise  point  is  not  discussed,  nor  is 
the  above  important  case  of  Morse  v, 
Wheeler  alluded  to  by  the  counsel  or  the 
coort  See  Conaway  v.  She)  ion,  3  Ind. 
a34;  Conklin  v.  Ogborn,  7  lb.  553; 
Tyler  Inf.  &  Gov.  86,  87.  As  to  the 
meaning  of  the  term  **  ratiBcation/'  Parke 
B.  in  Mawson  v.  Blane,  10  Ex.  206,  said 
that  it  seemed  to  him  "  that  the  meaning 
of  'ratification'  is  something  different 
from  '  promise.'  It  is  an  admission  that 
the  party  is  litMe  and  bound  to  pay  the 
debt  arising  from  a  contract  which  he 
made  when  an  infant."  Martin  B.  said : 
"  I  apprehend  a  ratification  to 
be  a  consent  by  a  person  after 
he  becomes  of  full  age  to  be 
liable  for  a  debt  contracted  during  infancy, 
expressing,  to  the  effect,  that  he  is  willing 
to  aflirm  it  and  treat  it  as  valid."  An  in- 
fant's promise  may  be  ratified  by  acta  of 
recognition,  acquiescence,  or  eotoppel,  as 
well  as  by  express  promities.  But  the  rat- 
ification, whether  by  acts  or  words,  should 
be  equivalent  to  a  new  promise.  Aldrich 
V,  Grimes,  10  N.  H.  194;  Uoit  o,  Under- 
hiJl,  9  lb.  439 ;  Merriam  t;.  Wilkins,  6  lb. 
432  :  Orvis  v,  Kimball,  3  lb.  314 ;  Hale  v. 
Gerrish,  8  lb.  374 ;  Morrill  v.  Aden,  19  Vt. 
505 ;  Millard  v.  Hewlett,  19  Wend.  301, 
302;  Bigelow  v.  Grannis,  2  Hill,  120; 
Hodges  V.  Hunt,  22  Barb.  150;  Sogers  v. 
Kurd,  4  Day,  57  ;  Eliue  v,  Bebee,  6  Conn. 
494 ;  Martin  v.  Mayo,  10  Mass.  137 ;  Jack- 
son V.  Mayo,  11  lb.  147;  Ford  v.  Phil- 
lips, 1  Pick.  203 ;  Thompson  v.  Lay,  4  lb. 
48 ;  Proctor  v.  Sears,  4  Allen,  95 ;  Peirce 
V.  Tobey,  5  Met.  168 ;  Wilcox  t;.  Koaih,  12 
Conn.  550.  If  an  infant  purchaser  of  per- 
sonal property,  who  has  bonght  it  on  credit, 
jetains  and  uses  it  for  an  unreasonabl 
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length  of  time  after  be  comes  of  age,  with- 
out giving  notice  of  an  intention  to  avoid 
the  contract,  or  if,  after  coming  of  age, 
he  refuses  to  redeliver  the  property,  or 
otherwise  asserts  hie  .ownership  of  it  by 
some  unequivocal  act,  he  may  be  taken 
to  have  ratified  the  contract,  and  thereby 
rendered  himself  liable  for  the  price.  If 
a  negotiable  note  has  been  given  for  the 
price,  the  infant  becomes  liable  to  pay  it, 
either  to  the  payee,  or  to  the  bolder  if  it 
has  been  negotiated.  Lawson  v.  Lovejoy, 
8  Greenl.  405;  Boyden  v.  Boyden,  9  Met. 
519;  Boody  v.  McKenney,  23  Maine,  517 ; 
Aldrich  v.  Grimes,  10  N.  H.  194;  Thing 
V.  Libbey,  16  Maine,  55 ;  Bobbins  v.  Eaton, 
10  N.  H.  561 ;  Smith  v.  Eelley,  13  Met. 
309  ;  Deason  v.  Boyd,  1  Dana,  45 ;  Alex- 
ander V.  Heriot,  1  Bailey  £q.  223;  £u- 
banks  v.  Peak,  2  Bailey,  497,  499 ;  Che- 
shire V.  Barrett,  4  McCord,  241.  It  has 
been  held  that   if  an  infant   ^^  ^o  rostor- 

disaffirms  a  sale  that  he  has   ingcooslder- 
,  ,         I  .        ^1  ation  when 

made,  and  reclaims  the  prop-   eontntet  dis- 

eriy  sold,  he  must  restore,  or  »ffl™»«l. 
ofier  to  restore,  the  purchase-money  or 
other  consideration  received  for  it  by  him, 
before  he  can  sustain  an  action.  Carr  v. 
Clough,  26  N.  H.  280 ;  Heath  t;.  West,  28 
lb.  101 ;  Badger  v.  Phinney,  15  Mass.  363; 
Bartlettv.  Cowles,  15  Gray,  445  ;  Hubbard 
V.  Cummings,  1  Greenl.  13;  Farr  v.  Sum- 
ner, 12  Vt.  28;  Taft  v.  Pike,  14  lb.  405; 
Bailey  v.  Bamberger,  11  B.  Mon.  113; 
HIU  V.  Anderson,  5  Sm.  &  M.  216;  Bar- 
tholomew V.  Finnemore,  17  Barb.  430; 
Smith  V.  Evans,  5  Humph.  70.  But  in 
Chandler  v.  Simmons,  97  Mass.  508,  it 
was  determined  that,  if  an  infant  has 
wasted  or  spent  the  money  paid  to  him  as 
the  consideration  for  his  conveyance  of 
real  estate,  he  may  avoid  the  conveyance 
without  repaying  or  tendering  back  the 
amount ;  and  this  was  confirmed  in  Bart- 
lett  V.  Drake,  100  Mass.  174,  177.  See» 
also.  Price  v,  Furman,  27  Vt.  268;  Gib- 
son 0.  Sopcr,  6  Gray,  279;  Wells  J.  in 
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upon  any  promise  made  after  full  age^  to  pay  any  debt  contracted 
daring  infancy,  or  upon  any  ratification  after  full  age^  of  any 
promise  or  simple  contract  made  durivg  infancy^  unless  such 
promise  or  ratification  shall  be  made  by  some  writing  signed  by 
the  party  to  be  charged  therewith."  The  legal  interpretation  of 
the  words  (also  used  in  the  statute  of  frauds),  "  some  writing 
signed  by  the  party  to  be  charged  therewith,"  is  treated  of  in  part 
II.  ch.  vi.  of  this  book.  On  the  question  of  the  sufficiency  of  the 
words  used  in  the  written  promise  to  satisfy  the  requirement  of 
the  statute,  Rolfe  B.  in  delivering  the  judgment  of  the  exchequer 
of  pleas,  in  Harris  v.  Wall,  (f)  held,  that  the  act  distinguished  be- 
tween a  new  promise  and  a  ratification ;  and,  in  the  case  before 
the  court,  the  defendant  was  held  liable  on  the  letters  written  by 
him,  as  amounting  to  a  ratification,  though  not  a  new  promise. 
And  the  test  of  a  ratification  was  given  in  these  words :  "  Any 
written  instrument,  which  in  the  case  of  adults  would  have 
amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent, 
will  in  the  case  of  an  infant  who  has  attained  his  majority  amount 
to  a  ratification."  In  the  report  of  that  case,  the  reader  will  find 
all  the  previous  cases  cited  and  reviewed  in  the  arguments  of  the 
counsel,  (u) 
§  28.  But  the  writing  must  do  more  than  merely  acknowledge 

Bassett  v.  Brown,   105  Mass.  551,  559.  13  Met  310.   As  to  avoiding  or  cod  firming 

And  so  it  was  held  in  White  v.  Branch,  an  infant's  sale  or  purchase  of  real  estate, 

51  Ind.  210,  that  an  infant  may  recover  see  1  Chitt/ Contr.  (11th  Am.  ed.)  218, 

personal  property  sold  or  exchanged  by  note  (d^),  and  cases  cited  and  stated ;  Keil 

him,  without  returning  the  money  or  prop-  v.  Healey,  84  111.104.    As  to  confirming 

erty  received  therefor.    So,  also,  in  Car.  deeds  and  transactions  voidable  by  reason 

Avoidance       penter  v.   Carpenter,  45  Ind.  of  fraud,  breach  of  trust,  &c.  see  De  Mont- 

sa  to  third       142.      An  infant's  right    to  morency  v,  Devcreux,  7  CI.  &  Fin.  (Am. 

avoid  his  sale  of  property  may  ed.)  188,  and  note  (1),  and  cases  cited; 

be  exercised  against  bond  fide  purchasers  Kerr  F.  &  M.  296,  297.    See  Void  and 

from  the  grantee.     Myers  v.   Sanders's  Voidable  Acts    of   Infants,  IS    Am.   L. 

Heirs,  7  Dana,  506  ;  Hill  t*.  Anderson,  5  Rev.  280.] 

Sm.  &  M.  216,  224;    but  see  Carr  v.  (t)  1  Ex.  122.    [See  Mawson  o.  Blane, 

Clough,  26  N.  H.  280.    In  all  cases  the  10  Ex.  206  ;  ante,  §  27,  note  (r).] 

ratification  must  take  place  before  action  (ti)  Hartley  v.  Wharton,  11    Ad.  &  E. 

brought.     Thornton  v,  Ulingworth,  2  B.  934;    Hunt  v.  Massey,  5  B.  &  Ad.  902; 

&  C.  824 ;  Merriam  v.  Wilkins,  6  N.  H.  Lobb  v.  Stanley,  5  Q.  B.  574 ;  Williams 

432 ;  Hale  o.  Gerrish,   8  lb.  374 ;  Conn  o.  Moor,  1 1  M.  &  W.  256  ;  Cohen  v.  Arm- 

17.  Coburn,  7  lb.  372;  Thing  v.  Libbey,  strong,  1  M.  &  S.  724;  Tanner  v.  Smart, 

16  Maine,  55,  57;  Aldrich  v.  Grimes,  10  6  B.  &  C.  603;  Whippey  v.  Hillary,  3  B. 

N.  H.   198 ;   Goodridgc  v,  Ross,  6  Met.  &  Ad.  399 ;  Rontledge  v.  Ramsay,  8  Ad. 

487,  490 ;  Shaw  C.  J.  in  Smith  v.  Kelley,  &  E.  221. 
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the  correctness  of  an  account  as  set  forth,  and  the  satisfaction  of 
the  party  with  the  prices  charged.  It  must  further  contain  some- 
thing to  recognize  the  contract  as  an  existing  liability^  in  order  to 
constitute  a  ratification.  On  this  principle  the  queen's  bench,  in 
Rowe  V.  Hopwood,  (x)  held  insufficient,  to  bind  the  defendant,  his 
signature  to  a  writing  at  the  foot  of  the  account  in  these  words  : 
'*  Particulars  of  account  to  end  of  year  1867,  amounting  to  162/. 
11».  6(i.  I  certify  to  be  correct  and  satisfactory."  Nothing  in  the 
words  indicated  the  intention  to  pay  the  account,  or  to  admit  it  as 
an  existing  liability,  (y) 

§  29.  As  to  lunatics  and  persons  non  compotes  mentis^  the  rules 
of  law  regulating  their  capacity  to  purchase  do  not  differ 
materially  from  those  which  govern  such  contracts  when 
made  by  infants,  (z)  There  is  no  doubt  that  it  is  competent  for 
the  lunatic  or  his  representatives  to  show  that  when  he  made  the 
purchase  his  mind  was  so  deranged  that  he  did  not  know  nor 
understand  what  he  was  doing,  (a)  Still,  if  that  state  of  mind, 
though  really  existent,  be  unknown  to  the  other  party,  Certain 
and  no  advantage  be  taken  of  the  lunatic,  the  defence  ^"h™uJ|5i. 
cannot  prevail;  especially  where  the  contract  is  not  tics  good. 
merely  executory,  but  executed  in  the  whole  or  in  part,  and  the 
parties  cannot  be  restored  altogether  to  their  original  position. 
In  the  case  cited  in  the  note,  all  the  authorities  will  be  found 
quoted  and  examined.  (6)     So  far  as  relates  to  supplies  of  neces- 


Lanatics. 


(x)  L.  R.  4  Q.  B.  1. 

{y)  [Where  a  promissory  note  is  given 
bjr  an  infant,  for  article^  not  necessaries, 
which  have  been  used  or  sold  by  him,  an 
acknowledgment  that  he  owes  the  debt,  or 
a  payment  of  a  part  of  it,  after  he  comes 
of  age,  will  not  ratify  his  promise  to  pay 
the  note.  Bobbins  v.  Eaton,  10  N.  H.  561. 
See  Benham  v.  Bishop,  9  Conn.  330; 
Hinely  v,  Margaritz,  3  Penn.  St.  428; 
Smith  V.  Kelley,  13  Met  310.] 

(2)  [See  Shaw  C.  J.  in  Hallett  r.  Oakes, 
I  Cash.  298,  299 ;  Kendall  v.  May,  10 
Allen,  67.] 

(a)  Molton  v,  Camronx,  2  Ex.  487, 
and  4  Ex.  17,  in  error;  [McCarty  v. 
Kearnan,  86  111.  291 ;  Titcomb  v.  Van- 
tyle,  84  lb.  371.] 

(b)  Molton  V.  Camronx,  2  Ex.  487.  See, 
also,  I^ieU  9.  Morley,9  Yes.  478 ;  Beavan  v. 


M'Dor.nell,  9  Ex.  309 ;  [Campbell  v.  Hill,  23 

U.  C.  C.  P.  473 ;  Rusk  v.  Fenton,  14  Bush, 

490 ;  Barnes  v.  Hathaway,  66  Barb.  452  ; 

Mut.  Life  Ins.  Co.  t;.  Hunt,  14  Hun,  169. 

In  Elliot  V.  Ince,  7  De  G.,  M.  &  G.  475, 

487,  Lord  Cranworih  said :  "  The  piinci- 

ple  of  the  case  of  Molton  v.  Camroux  was 

very  sound;    namely,   that  an  executed 

contract,  where  parties  have  been  dealing 

fairly  and  in  ignorance  of  the  lanacy, 

shall  not  afterwards    be  set 

aside.    That  was  a  decision  of   peruin  oon- 

tncra  with 
necessity,  and  a  contrary  doc-   lunatica 

trine  woald  render  all  ordi-  *°*^' 
nary  dealings  between  man  and  man  un- 
safe. How  is  a  shopkeeper  who  sells  his 
goods  to  know  whether  a  customer  is  or 
is  not  of  sound  mind  ?  The  result  of  the 
authorities  seems  to  be,  that  dealings  of 
tale  and  purchase  by  a  person  apparently 
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saries  to  a  person  of  unsound  mind,  there  can  be  no  question  that 
where  no  advantage  is  taken  of  his  condition  by  the  vendor,  the 
purchase  will  be  held  valid,  (c) 


Bane,  though  suhsequently  found  to  be  in- 
sane, will  not  be  set  aside  against  those 
who  have  dealt  with  him  on  the  faith  of 
his  beixig  a  person  of  competent  under- 
standing;/' See  Carr  v.  Hollidiiy,  5  Ired. 
Eq.  167 ;  Manning  v.  Gill,  L.  II.  13  £q. 
485  ;  Lincoln  v,  Buckmaster,  32  Y t.  652 ; 
McCormick  v.  Littler,  85  111.  62.  In 
Seaver  i;.  Phelps,  11  Pick.  304,  the  ac- 
tion was  trover  for  a  promissory  note, 
pledged  by  the  plaintiff  when  be  was  in- 
sane, to  the  defendant ;  the  defendant  of- 
fered to  show  that  at  the  time  he  took  the 
pledge  he  had  no  knowledge  of  the  plain- 
tiff's insanity,  and  had  no  reason  to  sus- 
pect it,  and  that  he  did  not  overreach  the 
plaintiff,  nor  practise  any  fraud  or  unfair- 
ness; the  court  held  that  these  facts,  if 
proved,  would  constitute  no  defence  to  the 
action.  Wilde  J.  said :  "  The  defendant's 
counsel  rely  principally  on  a  distinction 
between    contracts    executed,  and    those 

which  are  executory But  we  do 

not  consider  the  distinction  at  all  mate- 
rial."] 

(c)  Manby  r.  Scott,!  Sid.  112;  Dane 
V,  Kirkwall,  8  C.  &  P.  679 ;  Wentworth 
V.  Tubb,  1  Y.  &  C.  C.  C.  171  ;  Nelson  u. 
Duncombe,  9  Beav.  211;  Baxter  v.  Earl 
of  Portsmouth,  5  B.  &  C.  170.  [See  Mc- 
Crillis  V.  Bartletc,  8  N.  U.  569  ;  Hallett  v. 
Oakes,  1  Cush.  296, 298 ;  Seaver  v.  Phelps, 
11  Pick.  304,  307;  Fitzgerald  v.  Ketd,  9 
Stii.  &  M.  94 ;  Sawyer  v.  Luf  kin,  56  Maine, 
308;  Bicbardson  t;.  Strong,  13  Ircd. 
Kendall «.  (Law)  106.  In  Kendall  v.  May, 
May.  10  Allen,  59,  the  action  was 

brought  against  the  defendant^  an  in- 
sane person,  to  recover  for  board  fur- 
nished, ser>Mces  rendered,  and  expenses 
incurred  on  his  behalf.  It  appeared  that 
the  defendant  had  property  of  the  value  of 
about  $200,000,  and  that  his  yearly  income 
was  from  $10,000  to  $12,000;  that  he  ap- 
plied to  the  plaintiff  to  take  him  into  his 
own  house  and  furnish  him  with  board ; 
tbat  the  plaintiff  did  so,  and  afterwards, 


at  the  defendant's  request,  the  plaintiff 
and  his  wife  went  with  the  defendant  on 
a  journey  of  several  weeks  to  Tarions 
places  out  of  the  commonwealth,  and  the 
expenses  of  this  journey  were  included 
among  the  items  of  charge  in  suit.  It  did 
not  appear  that  the  plaintiff  had  any  aa- 
thority  for  what  he  did  except  the  request 
of  the  defendant.  A  guardian  had  pre- 
viously been  appointed  over  the  defendant, 
but  he  had  been  removed.  Chapman  J. 
said  :  "  The  judge  properly  refused  to  in- 
struct the  jury  that  the  journey  taken  by 
the  defendant  out  of  the  state  was  nut 
reasonably  necessary  for  him,  and  that  the 
plaintiff  could  not  properly  take  him  on  a 
journey  for  pleasure  out  of  the  state  with- 
out the  sanction  of  his  former  guardian,  or 

of  the  courts,  or  of  his  relations The 

plaintiff  incurred  the  ri2»k  of  being  able  to 
satisfy  the  jury  that  the  charges  were  rea- 
sonable and  proper.  The  fact  that  the 
former  guarditm  had  provided  rooms  and 
necessaries  for  the  ward,  was  not  mate- 
rial  If  without  harm    to   himself 

he  could  enjoy  luxuries  and  t||,„-i_„j- 
gratify  his  tastes  and  fancies,  adopted  as  to 
he  ought  to  be  indulged  in  fo*fiJSl}j?. 
such  enjoyments  to  a  reasona- 
ble extent.  If  he  enjoyed  journeys,  it  was 
proper  that  he  snould  be  indulged  in  ihem. 
If  he  preferred  the  society  of  some  per- 
sons over  that  of  others,  that  preference 
should  be  reasonably  regarded  and  in- 
dulged  It  appears  that  he  is  ca- 
pable of  enjoying,  to  some  extent,  many 
pleasures  and  luxuries,  and  that  ho  has 
preferences  as  to  the  place  of  his  residence 
and  his  associates.  Humanity  and  his  right 
to  his  own  property  require  tbat  he  should 
not  be  restrained  or  thwarted  in  his  prefeir- 
ences  and  enjoyments,  more  than  is  neces- 
sary for  his  own  welfare.  In  re  PerssCj 
3  MoUoy,  94,  the  lord  chanpellor  said  : 
'  The  maintenance  of  a  lunatic  is  not  Unf- 
iled AS  an  infant's  is,  within  the  bounds  of 
income.    It  is  nut  limited  exeept  by  the 
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Drankards. 


§  30.  A  drunkard^  when  in  a  state  of  complete  intoxication, 
so  aa  not  to  know  what  he  is  doing,  has  no  capacity  to 
contract  in  general,  (d)  but  he  would  be  liable  for  abso- 
lute necessaries  supplied  to  him  while  in  that  condition  ;  and  Pol- 
lock C.  B.  put  the  ground  of  the  liability  as  follows  :  "A  contract 
may  be  implied  by  law  in  many  cases,  even  where  the  party  pro- 
tested against  any  contract.  The  law  says  he  did  contract,  be- 
cause he  ought  to  have  done  so.  On  that  ground  the  creditor 
might  recover  against  him  when  sober,  for  necessaries  supplied  to 
him  when  drunk."  (e) 

§  31.  A  married  woman  is  absolutely  incompetent  to  enter  into 
contracts  during  coverture,  and  has  in  contemplation  of   Married 
law  no  separate  existence,  her  husband  and  herself  form-  Jt^^JJ,!.^* 
ing  but  one  person.  (/)     She  cannot,  even  while  living  ™«>n  J**. 
apart  from  her  husband  and  enjoying  a  separate  maintenance  se- 
cured by  deed,  make  a  valid  purchase  on  her  own  account,  even 
for  necessaries,  and  when  credit  is  given  to  her  there  is  no  remedy 
but  an  appeal  to  her  honor.  (^)     The  contract  with  her  is  not,  as 
in  the  case  of  an  infant,  voidable  only,  but  it  is  absolutely  void, 
and  therefore   incapable  of   ratification   after  her  coverture  has 
ceased.  (A) 

§  32.  The  common  law  exceptions  to  the  general  and  very  rigid 
rule  as  to  the  incapacity  of  a  married  woman  to  bind  when  hus- 
herself  as  purchaser  are  well  defined.  The  first  is,  ^*"j|"^ 
when  the  husband  is  civiliter  mortuus^  dead  in  law,  as  ^ortuut. 
when  he  is  under  sentence  of  penal  servitude,  or  transportation,  or 
banishment,  (i)  The  disability  of  the  wife  in  such  cases  is  said 
to  be  suspended,  for  her  own  benefit,  that  she  may  be  able  to  pro- 


fnnest  comforts  of  the  lunatic.  Fancied 
enjoyments  and  even  harmless  caprice  are 
to  be  indulged  tip  to  the  limits  of  in- 
come, and  for  solid  enjoyments  and  sub- 
stantial comforts  the  court  will,  if  neces- 
••ry*  go  beyond  the  limits  of  income.'  In 
this  commonwealth  it  is  not  thus  limited 
in  respect  to  an  infant,  and  there  is,  there- 
fore, less  reason  for  limiting  it  in  respect 
to  a  person  of  full  age."] 

(d)  Molton  p.  Camroux,  4Ex.  17;  Pitt 
V.  Smith,  3  Camp.  33 ;  Fenton  v.  Hollo- 
way,  1  Stark.  126  ;  Gore  v.  Gibson,  13  M. 
&  W.  623;  Cook  v.  Clay  worth,  18  Ves. 


Jr.  12.  [See  1  Chitty  Contr.  (1 1th  Am. 
ed.)  192,  and  cases  in  note  {d)K] 

(e)  Gore  v.  Gibson,  13  M.  &  W.  623; 
[McCrillis  v.  Bartlett,  8  N.  H.  569  ;  Rich- 
ardson V.  Strong,  13  Ired.  (Law)  106.] 

(/)  Co.  Littleton,  112  d. 

{g)  Marshall  v.  Rutton,  8  T.  R.  545. 

{h)  Zouch  V,  Parsons,  3  Burr.  1794, 
1805 ;  Com.  Dig.  Baron  &  Feme,  W. 

(i)  Ex  parte  Franks,  7  Bing.  762 ; 
Sparrow  v.  Caruthers,  cited  in  note,  1  T. 
R.  6 ;  De  Gaillon  v.  L'Aigle,  1  B.  lb  P. 
357.  [See  1  Chitty  Contr.  (llth  Am.  ed. 
252,  253.] 
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cure  a  subsiBtence.  She  may  therefore  bind  herself  as  purchaser 
when  her  husband,  a  convict  sentenced  to  transportation,  has  not 
yet  been  sent  away,  (k)  and  also  when  he  remains  away  after  his 
sentence  has  expired.  (Z)  But  not  if  he  abscond  and  go  abroad  in 
order  to  avoid  a  charge  of  felony,  (w) 

§  33.  It  was  held  in  some  early  cases,  that  where  a  woman's 
Husband,  husband  was  an  alien  and  resided  abroad,  and  she  lived 
dem*  "^^  ^^  England  and  contracted  debts  here,  she  was  liable ; 
abroad.  Lord  Kenyon,  in  one  case,  putting  the  decision  "  on  the 
principle  of  the  old  common  law,  where  the  husband  had  abjured 
the  realm."  (n)  But  this  principle  was  held  not  to  apply  to  the 
case  of  Englishmen  who  voluntarily  abandoned  the  country,  (o) 
More  modern  cases  seem  to  throw  very  strong  doubt  on  the  ear- 
lier doctrine  as  regards  the  capacity  of  a  woman,  whose  husband 
is  an  alien  residing  abroad,  to  contract  debts  for  which  she  can 
be  sued  in  England.  In  Kay  v.  Duchesse  de  Pienne,  where  Lord 
Ellenborough's  ruling  at  nisi  prius  was  confirmed  by  the  court  in 
banco  (3  Camp.  123),  his  lordship  confined  the  doctrine  of  Lord 
Kenyon  to  cases  where  the  husband  has  never  been  in  the  king- 
dom^ not  simply  residing  abroad,  separate  from  his  wife.  And  in 
Boggett  v.  Frier,  11  East,  303,  the  court,  observed  to  counsel  that 
all  these  old  cases  were,  so  far  as  opposed  to  Marshall  v.  Rutton, 
8  T.  R.  545,  overruled  by  that  case.  In  Barden  v,  Keverbei^, 
where  the  defendant  pleaded  coverture,  plainti£E  replied,  that  de- 
fendant's husband  was  an  alien  residing  abroad,  and  had  never 
been  within  the  United  Kingdom  ;  and  that  the  debt  was  con- 
tracted by  the  defendant  in  England,  where  she  was  living  sep- 
arate and  apart  from  her  husband,  as  a  feme  sole^  and  that  the 
plaintifl[  gave  credit  to  her  as  ?^feme  sole  ;  and  that  she  made  the 
promise  in  the  declaration  mentioned  as  a  feme  sole.  There  was 
no  demurrer,  but  the  case  was  tried  on  the  facts  alleged  by  the 
replication,  and  denied  by  rejoinder,  and  the  verdict  for  plaintiff 
was  set  aside  by  the  court  in  banco.  Parke  B.  said :  "  Suppos- 
ing the  replication  good,  although  I  have  a  strong  opinion  that  it 
is  not  (because  the  cases  in  which  the  wife  has  been  held  liable, 

{k)  Ex  parte  Franks,  7  Bing.  762.  N.  R.  380;  De  Gaillon  ».  L'Aigle,  1  B.  & 

(/)  CarroU  v.  Blencow,  4  Esp.  27.  P.  857. 

(m)  WiUiamson  v.  Dawes,  9  Bing.  292.         (o)  Farrar  v.  Countess  of  Granard,  1  B. 

(n)  Walford  v.  Duchess  de  Pienne,  2  &  P.  N.  R.  SO;  Marsh  v,  Hutchinson,  2  B. 

Esp.  553;  Franks  v.  De  Pienne,  2  Esp.  &  P.  226  ;  Williamson  t\  Dawes,  9  Bing. 

587;  Burfield  v.  De  Pienne,  2  B.  &  P.  292. 
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her  husband  being  abroad,  apply  only  where  he  is  civiliter  mor- 
tuus)^  you  are  bound  under  it  to  make  out  that  the  husband  was 
an  alien,  that  he  was  resident  abroad  and  never  in  this  country, 
which  facts  are  now  admitted  ;  and  alio  that  the  defendant  rep- 
resented herself  as  a  feme  sole^  or  that  the  plaintiff  dealt  with  her 
believing  her  to  be  Sifeme  sole  ;  and  the  same  learned  judge  threw 
doubt  upon  the  report  of  what  Lord  EUenborough  said  in  Kay  v, 
Duchesse  de  Pienne,  (  p) 

§  34.  More  recently  the  case  of  De  Wahl  v.  Braune  (5)  came 
before  the  exchequer.  The  declaration  was  on  an  agree-  ^^  ^^j^j 
ment  to  purchase  the  interest  of  the  plaintiff  in  the  ben-  ^-  Braune. 
efit  of  a  lease  and  school  for  young  ladies.  Plea  in  abatement, 
plaintiff^s  coverture.  Replication,  that  her  husband  was  an  alien, 
bom  in  Russia,  did  not  reside  in  this  country  at  the  commence- 
ment of  the  action,  was  never  a  subject  of  this  country  ;  that  the 
cause  of  action  accrued  to  plaintiff  in  England,  while  she  was  a 
subject  of  our  lady  the  queen,  residing  here  separate  and  apart 
from  her  husband ;  that  defendant  became  liable  to  her  as  a  sin- 
gle woman,  and  that  before  and  at  the  time  of  the  commencement 
of  the  suit  war  existed  between  Russia  and  this  country,  and  that 
her  husband  resided  in  Russia,  and  adhered  to  the  said  enemies  of 
our  lady  the  queen.  On  demurrer,  held  that  the  wife  could  not 
sue  as  a  feme  sole  ;  that  her  husband  was  not  civiliter  mortuus^ 
and  that  the  contract  made  during  coverture  was  the  husband^s. 
In  this  case  the  action  was  by  the  wife,  but  the  reasoning  of  the 
court  would  have  been  equally  applicable  if  her  condition  had 
been  reversed,  and  she  had  been  defendant  instead  of  plaintiff. 

§  35.  The  only  remaining  exception  to  the  absolute  incapacity 
of  a  married  woman  to  bind  herself  as  purchaser  during  jf^^^i^^ 
coverture  is  one  which  arises  under  the  custom  of  Lon-   woman 

sole  trader 

don,  and  is  confined  to  the  city  of  London.     By  that  in  city  of 
custom, /erne  covert  may  be  a  sole  trader^  and  when  so, 
she  may  sue  and  be  sued  in  the  city  courts,  in  all  matters  arising 
out  of  her  dealings  in  her  trade  in  London.     In  the  well-  g^^.^  ^ 
known  case  of  Beard  v,  Webb,  (r)  where  Lord  Eldon   Webb. 
C.  J.  delivered  the  judgment  of  Cam.  Scacc.  reversing  that  of  the 
king's  bench,  this  custom  is  elaborately  considered,  in  connection 

(p)  Barden  v.  Keyerbei^,  2  M.  &  W.        (q)  1  H.  &  N.  178,  and  25  L.  J.  Ex. 
61.    [See  1  Chitty  Contr.  (lUh  Am.  e<l.)     343. 
253-255.]  (r)  2  B.  &  P.  93. 
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with  the  general  law  on  the  subject  of  the  wife's  capacity  to  con- 
tract as  B,feme  sole  during  marriage;  and  the  custom  is  described 
in  the  pleadings  as  a  custom  '^  that  where  a  feme  covert  of  a  bus- 
band  useth  any  craft  in  the  said  city  on  her  sole  account,  whereof 
her  husband  meddleth  nothing,  such  a  woman  shall  be  charged 
as/«me  sole  concerning  everything  that  touched  her  craft."  («) 

§  86.  But  recent  legislation  has  made  considerable  changes  in 
Married  these  rules  of  the  common  law.  By  the  20  &  21  Vict. 
woman  :  ^^  gg^  g^  21,  a  wife  "deserted  by  her  husband  "  may  ob- 
sutute.  tain  an  order  to  protect  her  earnings  and  property,  the 
eCFect  of  which  order  during  its  continuance  is  to  place  her  **in 
Protection  ^^^  l^^e  position  in  all  respects  with  regard  to  property 
order.  ^^^  contracts  as  she  would  be  under  this  act  if  she  ob- 

tained a  decree  of  judicial  separation."  And  the  effect  of  such  a 
decree  is  stated  by  the  26th  section  to  be  that  "the  wife  shall 
while  so  separated  be  considered  as  a  feme  sole  for  the  purposes  of 
contract^  and  wrongs  and  injuries,  and  suing  and  being  sued  in 
any  civil  proceeding."  Further  provision  is  made  by  the  21  &  22 
Vict.  c.  108,  ss.  8,  9,  10,  for  the  protection  of  persons  dealing  with 
wives  who  have  obtained  the  order  above  described.  By  the  re- 
Property  c^^t  ®^'^i  88  &  34  Vict.  c.  93  (married  women's  prop- 
act,  1870.  QY^y  j^^t,  1870),  the  rights  of  married  women  to  acquire 
property  are  greatly  extended,  and  by  the  first  section  especially, 
her  "  wages  and  earnings  acquired  or  gained  in  any  employment, 
occupation,  or  trade  in  which  she  is  engaged  or  which  she  carries 
on  separately  from  her  husband,  and  also  any  money  or  property 
so  acquired  hy  her  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  and  all  investments  of  such  wages^  earnings^ 
money  ^  or  property^  shall  be  deemed  and  taken  to  be  property  held 
and  settled  to  her  separate  use,  independent  of  any  husband  to 
whom  she  may  be  married,  and  her  receipt  alone  shall  be  a  good 
discharge  for  such  wages,  earnings,  money,  and  property.'*^  (f) 

{»)  [See  1    Chittj  Contr.   (11th    Am.     S04,  a  married  woman  may  make  con- 
ed.) 255,  and  note  (m).]*  tracts  for  necessaries  to  be  famished  to 
(t)  [Changes  similar  to  those  stated  in     herself  and  family,  and  may  sue  and  be 

.^  ^^  the    text,    and    others    even     saed  thereon,  in  the  same  manner  as  if 

Statute  i_  « 

chaogesln      more  extensive    and    impor-     she  were  Fole.    See,   also,  Stat.  1874,  c. 

JJJJJ^^""  tant,  in  the  principles  and  184;  Gordon  v.  Dix,  106  Mass.  305;  La- 
rules  of  the  common  law  ap-  baree  v.  Colby,  99  lb.  559.  Bat  ordi- 
plicable  to  husband  and  wife,  have  been  narily,  if  a  married  woman  living  with 
made  by  recent  legislation  in  many  of  the  her  hasband  purchases  goods  appropriate 
American  States.    By  Mass.  Stat.  1869,  c.  to  common  family  nse,  of  one  who  knowB 
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§  37.  In  equity,  where  a  married  woman  has  a  separate  estate, 
she  is  to  a  certain  extent  considered  as  a  feme  sole  with   Mamed 

•^  women :  o. 

respect  to  that  property,  and  may  so  contract  as  to  in  equity. 
render  it  liable  for  the  payment  of  her  debts.  In  respect  of  her 
purchases,  the  law  is,  that  if  she,  **  having  separate  property,  en- 
ters into  a  pecuniary  engagement,  whether  by  ordering  goods  or 
otherwise,  which  if  she  were  a  feme  sole  would  constitute  her  a 
debtor,  and  in  entering  into  such  engagements  she  purports  to 
contract,  not  for  her  husband  but  for  herself,  and  on  the  credit  of 
her  separate  estate,  and  it  was  so  intended  by  her  and  so  under- 
stood by  the  person  with  whom  she  is  contracting,  that  consti- 
tutes an  obligation  for  which  the  person  with  whom  she  contracts 
has  the  right  to  make  her  separate  estate  liable."  (u) 

she  is  married  and  so  living  with  her  bus-  tlement  of  the  law  in  Picard  v.  Hine, 
band,  without  any  express  agreement  L.  R.  5  Ch.  App.  274  ;  [Johnson  v.  Gal- 
pledging  her  own  credit,  the  natural  as  laghcr,  3  De  G.,  F.  &  J.  494,  and  note 
well  as  legal  inference  would  be  that  she  (2)  and  cases  cited ;  Johnson  v.  Vail,  I 
was  buying  on  her  husband's  account  and  McCarter  (N.  J.),  423;  Butler  v.  Cnmp- 
for  the  family  use.  Powers  ».  Russell,  26  8ton,L.  R.  7  Eq.  20.  21 ;  Willard  v.  East- 
Mich.  179.  See  Campbell  v.  White,  22  ham,  15  Gray,  328;  Yale  v.  Dederer,  18 
lb.  178.  By  Mass.  Statute  1879,  c.  133,  N.  Y.265;  Manchester  ».  Sahlcr,  47  Barb. 
"  The  wearing  apparel  and  articles  of  per-  155  ;  Johnson  v.  Cummins,  I  C.  E.  Green 
sonal  ornament  of  a  married  woman,  and  (N.  J.),  97  ;  Hutchinson  v.  Underwood,  27 
articles  necessary  for  her  personal  use  ac-  Texas,  255  ;  La  Touche  v.  La  Tonche,  3 
qnired  by  gift  from  her  husband,  not  ex-  H.  &  C.  576  ;  Kelso  ».  Tabor,  52  Barb, 
ceeding  two  thousand  dollars  in  value,  125 ;  Wells  v.  Thorman,  37  Conn.  318 ; 
shall  be  and  remain  her  sole  and  separate  Craft  v.  Rolland,  lb.  491 ;  Bogcrt  v.  Gn- 
property,"  &c.  See  McGnire  v.  McGuire,  lick,  65  Barb.  822  ;  Lennox  v.  Eldred,  lb. 
23  U.  C.  C.  P.  123.  410;  Gosman  v.  Cruger,  69  N.  T.  87; 
(u)  Mrs.  Mattbewman's  case,  L.  R.  3  Yale  v.  Dederer,  68  lb.  329;  Bank  of 
£q.  781.  See,  also,  Shattock  v.  Shattock,  Watkins  v.  Miller,  63  lb.  639  ;  Conlin  v, 
li.  R'2  Eq.  182;  35  L.  J.  Ch.  509;  Cantrell,  64 lb. 217 ;  Downing r.  O'Brien, 
30  L.  J.  Ch.  298,  and  the  conclusive  set-  67  Barb.  582.] 
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SECTION  I.  —  OF   MUTUAL  ASSENT. 


§  38.  The  assent  of  the  parties  to  a  sale  need  not  be  express. 
Assent,  ex-  It  may  be  implied  from  their  language,  (a)  or  from 
implied.  their  conduct ;  (a^)  may  be  signified  by  a  nod  or  a  gest- 
ure, or  may  even  be  inferred  from  silence  in  certain  cases  ;  as  if  a 


(a)  See  a  curious  case  of  what  one  of 
the  judges  termed  a  **  grumbling  "  assent, 
in  Joyce  t^.  Swan,  17  C.  B.  N.  S.  84; 
[Evanson  v.  Parker,  Ir.  T.  R.  283.] 

(a^)  [Barrett  v,  Rapelze,  4  U.  C.  Q.  B. 


(O.  S.)  175 ;  Brown  v,  Shaw,  I  Ont  App. 
293 ;  Pickrel  v.  Rose,  87  111.  263 ;  The 
West.  Un.  Tel.  Co.  ».  The  Chicago  ft,  Pa- 
dncah  R.  R.  Co.  86  lb.  246;  Tilt  v.  La 
Salle  SUk  MTg  Co.  5  Daly,  19.] 
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customer  takes  up  wares  off  a  tradesman's  counter  and  carries 
them  away,  and  nothing  is  said  on  either  side,  the  law  pre- 
sumes an  agreement  of  sale  for  the  reasonable  worth  of  the 
goods.  (6) 

§  39.  But  the  assent  must,  in  order  to  constitute  a  valid  con- 
tract, be  mutual^  and  intended  to  bind  both  aides,  (c)    It  ^^^^^  y^ 
must  also  coexist  at  the  same  moment  of  time.     A  mere   mutual  — 


(5)  BI.  Com.  book  ii.  ch.  30,  p.  443; 
Hoadlej  v.  M'Laine,  per  Tindal  C.  J.  10 
Bing.  482. 

(c)  [An  assent,  to  be  valid,  must  of  course 
Acceptanoe     ^e  such  as  to  conclu  de  an  agree- 

raast  meet     ment  or  contract  between  the 
and  oorm-  ,  .      . 

spoDd  with     parties.    And  to  effect  this,  it 

offer.  must    in  every   respect  meet 

and  correspond  with  the  offer,  neither  fall- 
ing short  of  nor  going  beyond  the  terms 
proposed,  but  exactly  meeting  them  at  all 
points  and  closing  with  them  just  as  they 
sund.  Potts  r.  Whitehead,  8  C.  £.  Green 
(N.  J.),  512,  514;  S.  C.  5  lb.  55;  Carp 
V.  Daval,  14  Peters,  77  ;  McEibbin  v. 
Brown,  1  McCarter,  13  ;  8.  C.  2  lb.  498  ; 
Abbott  V.  Shepard,  48  N.  H.  16;  Cbin- 
nock  V.  Marchioness  of  Ely,  4  De  G.,  J. 
&  S.  638;  Bruce  v.  Bishop,  43  Yt.  161, 
163;  Thurston  v.  Thornton,  1  Gush.  89; 
OTay  V.  Burke,  8  Ir.  Ch.  R.  225,  511  ; 
Eliason  v,  Henshaw,  4  Wheat.  225,  228 ; 
Heyward  v.  Barnes,  23  L.  T.  68 ;  Allcott 
0.  Boston  Steam  Flour  Mill,  9  Gush.  17; 
Smith  V.  Gowdy,  8  Allen,  566 ;  Gowing 
V.  Knowles,  118  Mass.  232,  233 ;  Carter  v. 
Bingham,  32  U.  C.  Q.  B.  615 ;  Plant  Seed 
Co.  V.  Hall,  14  Kansas,  553  ;  Jenness  v. 
Mount  Hope  Iron  Co.  53  Maine,  20,  23 ; 
Sanford  J.  in  Crocker  v.  New  London, 
Willimantic  &  Palmer  K.  R.  Co.  24  Conn. 
262,  263  ;  Bruce  v.  Pearson,  3  John.  534 ; 
Tuttle  V.  Love,  7  lb.  470;  The  Oriental 
Inland  Steam  Co.  v.  Briggd,  4  De  G.,  F.  & 
J.  (Am.  ed.)  191,  note;  Tucker  v.  Woods, 
12  John.  190;  McEinley  r.  Watkins,  13 
HI.  140;  Kinghorne  v.  The  Montreal  Tel. 
Co.  18  U.  C.  Q.  B.  60;  Marshall  v.  Jamie- 
son,  42  lb.  115;  Mcintosh  v.  Brill,  20 
U.  C.  C.  P.  426 ;  Thome  r.  Barwick,  16 
lb.  369 ;  Murphy  v.  Thompson,  28  lb.  233  ; 


Johnston  v.  Wilson,  lb.  432 ;  Bickford  o. 
The  Gt.  West.  R.  W.  Co.  lb.  516;  Salo- 
mon  V.  Webster,  4  Col.  353  ;  Fox  v.  Tur- 
ner, 1  Bradwell  (111.),  153  ;  Maclay  ».  Har- 
vey, 90  111.  525 ;  McGrath  v.  Brown,  66 
Barb.  481  ;  Sourwine  v.  Truscott,  17  Hun, 
432  ;  Snow  v.  Miles,  3  Cliff.  608 ;  Udey  u. 
Donaldson,  94  U.  S.  29.  If  the  original 
offer  leave  anything  to  be  set-  Qg-„  nhould 
tied  by  future  arrangement,  leave  noth- 
it  is  merely  a  proposal  to  en-  arniDge- 
ter  into  an  agreement.  Chin-  ™*"'' 
nock  V.  Marchioness  of  Ely,  4  De  G.,  J.  & 
S.  638 ;  Rummens  v.  Robins,  3  De  G.,  J. 
&  S.  88;  Potts  r.  Whitehead,  5  C.  E. 
Green  (N.  J.),  55 ;  S.  C.  8  lb.  512.  The 
agreement  is  not  completed  until  there  is 
upon  the  face  of  the  correspondence  **  a 
clear  accession  on  both  sides  to  one  and 
the  same  set  of  terms."  Chevely  v.  Fuller, 
13  C.  B.  122 ;  Lyman  v.  Robinson,  14  Al- 
len, 242 ;  Ridgway  v.  Wharton,  6  H.  L. 
Cas.  238,  268,  304 ;  Hutcheson  v.  Blake- 
man,  3  Met.  (Ky.)  80 ;  Johnson  v.  Stephen- 
son, 26  Mich.  63 ;  McPherson  v.  Cameron, 
15  U.  C.  Q.  B.  48 ;  Willing  w.Currie,  36  lb. 
46 ;  Pierce  v.  Small,  10  U.  C.  C.  P.  161  ; 
Dana  v.  Shoot,  81  111.  468.  The  parties 
must  assent  to  the  same  subject-matter  in 
the  same  sense.  Hazard  v.  New  England 
Ins.  Co.  1  Sumner,  218  ;  Greene  v.  Bate- 
man,  2  Wood.  &  M.  359,  361  ;  Hartford  & 
N.  H.  R.  R.  Co.  V.  Jackson,  24  Conn.  514. 
The  acceptance  by  the  person  poroe  of  ao- 
to  whom  the  offer  is  made  <»ptanc6. 
constitutes  a  sufficient  legal  consideration 
for  the  engagement  of  the  party  making 
the  offer.  Boston  &  Maine  R.  R.  v.  Bartr 
lett,  3  Cash.  227.  See  Abbott  v.  Shepard, 
48  N.  H.  14.  As  soon  as  the  fact  is  estab- 
lished of  the  final  mutual  assent  of  the 


44  FORMATION   OF  THE   CONTRACT.  [BOOK  I. 

proposal  by  one  man  obviously  constitutes  no  bargain  of  itself.  It 
must  be  accepted  by  another,  and  this  acceptance  must  be  uncon- 
and  uncon-  ^i^^O'^^^-  C^)  If  »  condition  be  affixed  by  the  party  to 
ditionai.  whom  the  oflEer  is  made,  or  any  modification  or  change 
in  the  offer  be  requested,  this  constitutes  in  law  a  rejection  of  the 
offer,  (d}^  and  a  new  proposal,  equally  ineffectual  to  complete  the 
contract  until  assented  to  by  the  first  proposer.  Thus,  if  the  offer 
by  the  intended  vendor  be  answered  by  a  proposal  to  give  a  less 
sum,  this  amounts  to  a  rejection  of  the  offer,  which  is  at  an  end, 
and  the  party  to  whom  it  was  made  cannot  afterwards  bind  the 
intended  vendor  by  a  simple  acceptance  of  the  first  offer.  The 
cases  are  very  numerous  (e)  in  support  of  these  principles,  which 

parties  to  certain  terms,  and  those  terms  place  within  a  reasonable  time.   Post,  §41, 

are  evidenced  in  a  manner  to  satisfy  the  note  (g),    A  public  offer  by  advertisement 

statntc  of  frauds,  there  is  a  binding  a^ree-  of  a  reward  for  the  performance  of  some 

ment,  although  the  parties  may  have  de-  service  is,  in  certain  cases,  binding  when 

dared  that  the  writing  is  to  serve  only  as  accepted  and  acted  on  by  any  one ;  as,  for 

instructions  for  a  formal   agreement,  or  information  respecting  a  loss  or  crime,  or 

although   it   may    be    an    express    term  for  apprehension,  &c.  of  a  felon  or  other 

that  a    formal   agreement   shall  be  pre-  offender.     1  Chitty  Contr.  (llth  Am.  ed.) 

pared   and  signed   by  the  parties.    Lord  11,  note  (t*^);  Loring  v.  Boston,  7  Met. 

Westbury    L.    C.   in  Chinnock  v.  Mar-  409 ;  Crocker  v.  New  Lond.,  Willimantic 

chioness  of  Ely,  4  Do  G.,  J.  &  S.  646.  &  Palmer  R.  R.  Co.  24  Conn.  261,  per 

Whether    a    mere    compliance  with    the  Sanford  J. ;    Leake  Cont.  13 ;    Eagle  v. 

proposal  of  one  party   by  another  who  Smith,  4   Houston    (Del.),  293;  Co.   of 

had  not  previously  agreed  to  it,  will  ren-  Montgomery  v.   Robinson,    8.5  111.   174  ; 

der  the  party  who  made  the  proposal  lia-  Grady  v.  Crook,  2  Abb.  N.  C.  53.] 

ble   upon   it,  is  a  question   of  intention,  (d)  [Chinnock  v.  Marchioness  of  Ely,  4 

which  depends  upon  the  terms  of  the  pro-  De  G.,  J.  &  S.  638.] 

posal  and  the  subject-matter  of  it.     See  (d})  [Carter  v.  Bingham,  32  U.  C.  Q. 

Johnston  V.  NichoUs,  1  C.  B.  251;  Boyd  B.  615;  Webb  v.  Sharman,  34  lb.  410; 

V.  Moyle,  2  C.  B.  644;  Train  v.  Gold,  5  Fox  v.  Turner,  1  Bradwell  (III.).  153  ] 

Pick.  380 ;  Johnston  v.  Fessler,  7  Watts,  (<?)  Champion   v.   Short,  1   Camp.  53; 

48 ;  Eskridge  v.  Glover,  5  Stew.  &  Port.  Routledge  v.  Grant,  4  Bing.  653 ;   Hntch- 

264.    If  one  person  promises  another  to  inson  v.  Bowker,  5  M.  &  W.  535 ;   Jordan 

Offeror           pay  him  a  sum  of  money  if  v.  Norton,  4  M.  &  W.  155;   Wontner  v. 

reward.           ^g  ^iu  jo  a  particular  act,  Shairp,  4  C.  B.  404  ;  Duke  v,  Andrews,  2 

and  the  latter  does  the  act  before  the  revo-  Ex.  290 ;   Chaplin  v,  Clarke,  4  Ex.  403  ; 

cation  of  the  promise,  the  pron^ise  may  be-  Forster  v.  Rowland,  7  H.  &  N.  103,  and 

come  binding,  although  the  promisee  does  30  L.  J.  Ex.  376  ;   Honeyman  t;.  Marryat, 

not,  at  the  time,  engage  to  do  the  act;  the  6  H.  L.  Cas.  112  ;   Andrews  v.  Garrett,  6 

doing  of  the  act  being  a  good  considera-  C.  B.  N.  S.  262 ;  Proprietors  Eng.  &  For. 

tion  for  the    previous  promise,  and   the  Cr.  Co.  v.  Arduin,  L.  R.  5  Eng.  App.  64 ; 

promise  amounting  to  a  request  to  do  the  Addinel's  case,  L.  R.  I  Eq.  225 ;  affl  in  H. 

act.    Barnes  v.  Ferine,  9  Barb.  202.   These  L.  suh   nom.  Jackson  v.  Turquand,  L.  R. 

propositions  are,  of  course,  subject  to  the  4  Eng.  App.  305. 
rule  that  the  act  of  acceptance  must  take 
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are  common  to  all  contracts.  (/)  A  few  only  of  those  peculiarly 
illustrative  of  the  rules  as  applied  to  contracts  of  sale  need  be 
specially  noticed. 

§  40.  In  Hutchinson  v.  Bowker,  (^)  the  defendant  wrote  an 
o£fer  to  sell  a  cargo  of  ffood  barley ;  the  plaintiff  replied :  Hutchin- 
"  Such  offer  we  accept,  expecting  you  will  give  us  fine  ker. 
barley^  and/wH  weightJ*^  The  defendant  wrote  back:  *'  You  say 
you  expect  we  shall  give  you  '  fine  barley.'  Upon  reference  to 
our  offer  you  will  find  no  such  expression.  As  such,  we  must  de- 
cline shipping  the  same."  It  was  shown  on  the  trial  that  good 
barley  waAfine  barley  were  terms  well  known  in  the  trade,  and 
thdXfine  barley  was  the  heavier.  The  jury,  although  finding  that 
there  was  a  difference  in  the  meaning  of  the  two  words,  found  a 
verdict  for  plaintiff.  The  court  held  that  it  was  for  the  jury,  to 
determine  the  meaning  of  the  words,  and  for  the  court  to  decide 
whether  there  had  been  mutual  assent  to  the  contract ;  and  the 
plaintiff  was  nonsuited,  on  the  ground  that  he  had  not  accepted 
the  defendant's  offer.  In  Hyde  v.  Wrench,  (/*)  defendant  offered 
to  sell  his  farm  to  plaintiff  for  1,000Z.  The  plaintiff,  Hyde*, 
thereupon,  offered  him  950Z.,  which  defendant  refused,  wrench. 
Plaintiff  then  accepted  the  offer  at  1,0002.,  but  defendant  declined 
to  complete  the  bargain.  Held,  on  demurrer,  by  Lord  Langdale, 
that  when  plaintiff,  instead  of  accepting  the  first  offer  uncondi- 
tionally answered  it  by  a  counter-proposal  to  purchase  at  a  lower 
price,  "he  thereby  rejected  the  offer,"  and  that  no  contract  had 
ever  become  complete  between  the  parties.    In  the  Gov-   ^ 

*  *      ,  Governor 

emor,  Guardians  &c.  of  the  Poor  of  Kingston-upon-HuU   &c.  of 
V.  Petch,  (J)  plaintiffs  advertised  for  tenders  to  supply   upon-Huii 
meat,  stating,  "all  contractors  will  have  to  sign  a  writ-  *'   ^^^' 
ten  contract  after  acceptance  of  tender."     Defendant  tendered, 

(f)  [A  mere  loose  conyersation  by  way     conveys  no  title  whatever  to  the  apparent 
-^  of  banter  or  jest,  or  without    purchaser.    Bradley  v.  Hale,  8  Allen,  59, 


tioQMCM-      any  definite  intention  to  make  Cox  v,  Jackson,  6  Allen,  108;    Hyam's 

•"'■''•              an  agreement,  will  not  con-  case,  1  I)e  G.,  F.  &  J.  75 ;   Bowes  v.  Fos- 

atitnte  one,  although  it  may  assume  that  ter,  2  H.  &  N.  779 ;  §  490,  note  (r),  postJ\ 

shape.    The  question  of  intent  in  such  (g)  5  M.  &  W.  535. 

CAae  is  for  the  jury.     Brace  v.  Biiibop,  (h)  3  Beav.  334. 

43   Vt.   161;    Thuiston   v.   Thornton,   1  (t)  10  Kx.  610,  and  24  L.  J.  Ex.23; 

Cash.  89.    So  a  merely  colorable  sale  of  [The  New  Brunswick  &  Canada  Railway 

personal  property,  made  with  the  inten-  Co.  v.  Muggeridge,  4  U.  &  N.  160,  580 ; 

tion  that  the  title  should  not  be  trans  Bog  Lead  Mining  Co.  v.  Montague,  10  C. 

ferred  in  reality,  but  ouly  in  appearance,  B.  N.  S.  481,  491.] 
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and  received  notice  of  the  acceptance  of  his  tender,  and  then  wrote 
that  he  declined  the  contract.  Held,  that  by  the  terms  of  the 
proposal,  the  contract  was  not  complete  till  the  terms  were  put  in 
writing,  and  signed  by  the  parties,  »nd  that  the  defendant  had 
Jordan  v  ^^^^  right  to  retract.  In  Jordan  v,  Norton,  (i)  def end- 
Norton,  ant  offered  to  buy  a  mare,  if  warranted  "  sound,  and 
quiet  in  harness."'  Plaintiff  sent  the  mare,  with  warranty  that 
she  was  *'  sound,  and  quiet  in  double  harness."  Held,  no  complete 
Feithouse  Contract.  In  Fehhouse  v,  Bindley,  (Z)  a  nephew  wrote 
V.  Bindley,  to  liis  uncle  that  he  could  not  take  less  than  thirty  guin- 
eas for  a  horse,  for  which  the  uncle  had  offered  30Z.  The  uncle 
wrote  back  saying,  "  Your  price  I  admit  was  thirty  guineas,  I  of- 
fered 30Z.,  never  offered  more,  and  you  said  the  horse  was  mine ; 
however,  as  there  may  be  a  mistake  about  him  I  will  split  the  dif- 
ference, 30Z.  15«.,  I  paying  all  expenses  from  Tam worth.  You 
can  send  him  at  your  convenience  between  now  and  the  25th  of 
March.  If  I  hear  no  more  about  him^  I  consider  the  horse  is  mine 
at  801,  15«."  This  letter  was  dated  on  the  2d  of  January ;  on 
the  2lBt  of  February  the  nephew  sold  all  his  stock  at  auction,  the 
defendant  being  the  auctioneer,  but  gave  special  orders  not  to  sell 
the  horse  in  question,  saying  it  was  his  nucleus.  The  defendant 
by  mistake  sold  the  horse,  and  the  action  was  trover  by  the  uncle. 
Held,  that  there  had  been  no  complete  contract  between  the  uncle 
and  the  nephew,  because  the  latter  had  never  communicated  to 
the  former  any  assent  to  the  sale  at  80/.  158. ;  that  the  uncle  had 
no  right  to  put  upon  his  nephew  the  burden  of  being  bound  by 
the  offer  unless  rejected ;  and  that  there  was  nothing  up  to  the 
date  of  the  auction  sale  to  prevent  the  nephew  from  dealing  with 
the  horse  as  his  own.  The  plaintiff,  therefore,  was  nonsuited,  on 
the  ground  that  he  had  no  property  in  the  horse  at  the  date  of 
Watts  V  ^'^®  alleged  conversion,  (w)  In  Watts  v,  Ainsworth  (n) 
Ainsworth.  ^iQ  be  found  a  good  illustration  by  Bramwell  B.  of  the 
mode  of  construing  a  correspondence  when  a  contest  arises  as  to 
the  existence  of  mutual  assent,  (o)     See,  also,  the  opinions  deliv- 

{k)  4  M.  &  W.  155.  of  the  offer,  so  as  to  enable  the  plaintiff  to 

(/)  11  C.  B.  N.  S.  S69  ;  31  L.  J.  C.  P.  maintain  the  action. 

204.  (n)  1  H.  &  C.  83  ;  31  L.  J.  Ex.  448. 

(m)  It  was  further  held  in  this  case  that  (o)    [The  letters  of  a  correspondence 

the  nephew's  acceptance  of  the  offer  after  constituting  a  bargain   are  one  transac- 

convereion,  but  before  the  action  brought  tion ;  and  so  long  as  there  is  a  proposal 

by  plaintiff,  did  not  relate  back  to  the  date  by  either  party  accepted  by  the  other,  there 
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ered  in  the  House  of  Lords  in  a  recent  case,  in  which  the  unani- 
mous judgments  of  the  exchequer  of  pleas,  and  of  the  exchequer 
chamber,  were  unanimously  reversed.  (^)  [In  Stevenson  v,  Mo- 
Lean,  (j?^)  the  defendant  being  possessed  of  iron  warrants,  wrote 
to  the  plaintiff  that  he  would  sell  for  40«.  nett  cash,  open  all 
Monday.  On  Monday  morning  the  plaintiff  telegraphed  to  de- 
fendant, "  Please  wire  whether  you  would  accept  forty  j^^^^^  ^f 
for  delivery  over  two  months,  or  if  not,  longest  limit  you  jj^j^^^tion' 
would  give."  It  was  held,  that  this  was  not  a  rejection  of  an  oflfer. 
of  the  defendant's  offer,  and  that  the  plaintiff  having  subsequently 
accepted  the  defendant's  offer,  the  defendant  was  bound.  Lush 
J.  said  :  "  Two  objections  were  relied  on  by  the  defend-  gjevenson 
ant :  first,  it  was  contended  that  the  telegram  sent  by  ^'  McLean. 
the  plaintiff  on  the  Monday  morning  was  a  rejection  of  the  de- 
fendant's offer  and  a  new  proposal  on  the  plaintiff's  part,  and  that 
the  defendant  had  therefore  a  right  to  regard  it  as  putting  an  end 
to  the  original  negotiation.  Looking  at  the  form  of  the  telegram, 
the  time  when  it  was  sent,  and  the  state  of  the  iron  market,  I  can- 
not think  this  is  its  fair  meaning.  The  plaintiff  Stevenson  said 
he  meant  it  only  as  an  inquiry,  expecting  an  answer  for  his  guid- 
ance,  and  this,  I  think,  is  the  sense  in  which  the  defendant  ought 

to  have  regarded  it Then,  again,  the  form  of  the  telegram 

is  one  of  inquiry.  It  is  not  '  I  offer  forty  for  delivery  over  two 
months,'  which  would  have  likened  the  case  to  Hyde  v.  Wrench. 
....  Here  there  is  no  counter-proposal There  is  noth- 
ing specific  by  way  of  offer  or  rejection,  but  a  mere  inquiry,  which 
should  have  been  answered  and  not  treated  as  a  rejection  of  the 
offer."] 

§  41.     It  is  a  plain  inference  from  these  cases,  that  a  proposer 
may  withdraw  his  offer  so  long  as  it  is  not  accepted  ;  for  Proposal 
if  there  be  no  contract  till  acceptance,  there  is  nothing  tracted  be- 
by  which  the  proposer  can  be  bound;  and  the  authori-   ceptimce. 
ties  quite  support  this  inference.     Even  when  on  mak-   Promise  to 
ing  the  offer  the  proposer  expressly  promises  to  allow  a   posai  open 
certain  time  to  the  other  party  for  acceptance,  the  offer   S^without  * 
may  nevertheless  be  retracted  in  the  interval,  if  no  con-  ^^Jj^*'^®*"*" 

18  a  good  contiact  in  writings  because  the        {p)  Proprietors  Eng.  &  For.  Cred.  Co. 
lettem  testify  the  accepunco  by  each  party    v,  Ardain,  L.  R.  5  Eng.  App.  64. 
of  the  terms  agreed  apon  between  them        {p^)  [L.  R.  5  Q.  B.  Div.  346.] 
both.    WiUes  J.  in  Bog  Lead  Mining  Co. 
0.  MonUgue,  10  0.  B.  N.  S.4S1,  491.  | 
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sideration   has  been  given  for  the  promise,  (q)     Cooke   v.   Ox- 

(9)  [Craig  v.  Harper,  3  Cash.  1 58 ;  Bos-  be  bound.    Metcolf  J.  in  Craig  v.  Harper, 

ton  &  Maine  Railroad  v,  Bartlett,  lb.  3  Cash.  158,  160;  Pern  v.  Turner,  1  FairC 

224;  Eskridge  r.  Glover,  5  Stew.  &  Port.  185;    Wilson  v.  Clements,  3  Mass.    1; 

264 ;  Martin  v.  Mitchell,  2  J.  &  W.  413,  Johnston  v.  Fessler,  7  Watts,  48  ;  Martin 

428;  Lucas  v.  James,  7  Hare,  410  ;  Chin-  v.  Black,  21  Ala.  721  ;  Leake  Contr.  17, 

nock    V.  Marchioness  of   Ely,  4  De  G.,  18 ;  Chicago  &c  R.  R.  Co.  v.  Dane  43 

J.  &  S.  638 ;  Faulkner  v.  Hebard,  26  Vt.  N.  Y.  240 ;  Judd  v.  Day,  50  Iowa,  247. 

452;    Falls  v.   Gaither,   9    Porter,   605;  B.,  the  owner  of  land,  made  an  oflfer  to  the 

Potts  V.  Whitehead,  5  C.  E.  Green  (N.  J.),  plaintiff,  that  he  might  take  timber  from 

59 ;   S.  C.  8  lb.  512 ;  1  Sugden  V.  &  P.  the  land  npon  paying  for  it  in  a  certain 

(8th  Am.  ed.)  132  ;   Abbott  v.  Shepard,  way.    The  plaintiff  said  he  would  accept 

48  N.  H.  16;  Leake  Contr.  20,  21;  Bur-  the  offer  if  he  could  get  his  brother  to  aa- 

ton  V.   Shotwell,   13  Bush,   271  ;  Hoch-  sist  him.    B.,  the  owner,  told  him  ihat  he 

8ter  V.  Baruch,  5  Daly,  440;  Dixt;.  Shaver,  need  not  give  a  decisive  answer  then,  but 

14  Hun,  392.  Butontheotber  band,  where  might  do  so  at  some  subsequent  time. 

Acceptaooe      '^^  ^^^^  '^^  made  in  writing  to  The  plaintiff  afterwards  en- 

beiore  re-        sell  land  at  a  certain  price,  if  firaered   his  brother  to    assist   5f*^***  *• 

traction            ^  ^           ...               .  .^.  ?.      .            .         .       .    u       v    .    Cheorer. 

completes        taken  within  a  certam  time,  him  m  cutting  the  timber,  but 

contnct.  gj^^  the  person  to  whom  the  of-  did  not  notify  B.  that  he  had  accepted  the 
fer  is  made,  before  it  is  retracted,  accepts  it  offer.  B.  afterwards  made  the  same  offer 
within  the  time,  such  offer  and  acceptance  to  the  defendants,  who  entered  npon  the 
constitutes  a  valid  contract.  Boston  &  land,  and  cut  and  carried  away  the  tim- 
Maine  Railroad  v.  Bartlett,  3  Cush.  224.  ber,  and  the  plaintiff  brought  an  action  on 
Fletcher  J.  in  this  case  said  :  "  When  the  the  case  against  them.  It  was  decided 
offer  was  accepted,  the  minds  of  the  par-  that  what  passed  between  the  plaintiff  and 
ties  met,  and  the  contract  was  complete,  the  owner  did  not  constitute  a  contract. 
Therewas  then  the  meeting  of  the  minds  Beckwith  v.  Cheever,  21  N.  H.  41.  See 
of  the  parties,  which  coubtitutes  and  is  the  The  Navaii  Union  v.  M'Longlilin,  4  Ir. 
defioition  of  a  contract.  The  acceptance  C.  L.  R.  451.  Gilchrist  C.  J.  in  Beck- 
by  the  plaintiffs  constituted  a  sufficient  with  v.  Cheever,  supra,  referring  to  the 
legal  consideration  for  the  engagement  on  fact  that  the  plaintiff  was  to  inform  B. 

the  part  of  the  defendants It  was  at  some    future   day   whether  he  would 

precisely  as  if  the  parties  had  met  at  the  accept    his    offer,    said  :    *'  This    should 

time  of  the  acceptance,  and  the  offer  had  have  been  done  within  a  reasonable  time ; 

then  been  made  and  accepted,  and   the  and   the  proper  time   would   have  been 

bargain  completed  at  once."    Before  ac-  whenever  the    plaintiff  should  determine 

ceptance,  however,   the   proposition  was     to  accept  the  proposition It  cannot 

"  but  an  offer  to  contract,  and  the  parties  with  propriety  be'  said  that  (the  fact  that 
making  the  offer  most  undoubtedly  might  the  plaintiff  had  engaged  his  brother  to 
have  withdrawn  it  at  any  time  before  ac-  assist  him),  not  brought  home  to  the  knowl- 
ceptance."  Where  a  time  for  acceptance  edge  of  B.,  can  be  regarded  as  an  accept- 
is  stipulated,  an  acceptance  after  that  time  ance.  Neither  party  did  anything  to  make 
is  not  sufficient.  Potts  v.  Whitehead,  5  C.  the  proposition  bindiog,  and  i^^.. 
E.  Green  (N.  J.),  55;  Leake  Contr.  17  ;  neither  was  bound."  An  either  party: 
Farrell  u.  Hunt,  21  U.  C.  C.  P.  117.  offer  is  revoked  by  the  death  •fl««^«^- 
Where  no  time  is  limited  for  acceptance  of  the  person  proposing  it.  Blades  v. 
of  the  offer,  it  should  be  accepted,  if  at  all,  Free,  9  B.  &  C.  167  ;  Campanari  v.  Wood- 
within  a  reasonable  time,  and  unless  it  is  bum,  15  C.  B.  400;  Lee  t;.  Griffin,  1  B. 
so  accepted  and  the  acceptance  notified  to  &  S.  272.  So,  by  the  death  of  the  person 
the  person  making  the  offer,  he  will  not  to  whom  it  was  made  ^before  acoeptftoc*. 
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ley  (r)   is  the  leading  case  on  this  point.     The  declaration  was 
that  the  defendant  had  proposed  to  sell  and  deliver  to  q^^^^  ^ 
the  plaintiff  266  hhds.  of  tobacco  on  certains  terms,  if  Oxiey. 
the  plaintiff  would  agree  to  purchase  them  on  the  terms  afore- 
said, and  would  give  notice  thereof  to  the  defendant  before  the  hour 
of  four  in  the  (xfternoon  of  that  day.     Arerment,  plaintiff  did 
agree,  &c.  and  did  give  notice,  &c.  and  requested  delivery,  and 
offered  payment.    Judgment  arrested  after  verdict  for  the  plain- 
tiff.    Kenyon  C.  J.  delivering  judgment,  said :  '^  Nothing  can  be 
clearer  than  that  at  the  time  of  entering  into  this  contract  the  en- 
gagement was  all  on  one  side.     The  other  party  was  not  bound. 
It  was,  therefore,  nudum  pactum^     BuUer  J.  said :  *'  It  is  impos- 
sible to  support  this  declaration  in  any  point  of  view.    In  order  to 
sustain  a  promise,  there  must  be  either  a  damage  to  the  plaintiff, 
or  an  advantage  to  the  defendant ;  but  here  was  neither  when  the 
contract  (promise  ?)  was  first  made.     Then  as  to  the  subsequent 
time :  the  promise  can  only  be  supported  on  the  ground  of  a  new 
contract  made  at  four  o'clock ;  but  there  is  no  pretence  for  that. 
It  has  been  argued  that  this  must  be  taken  to  be  a  complete  sale, 
from  the  time  when  the  condition  was  complied  with ;  but  it  was 
not  complied  with,  for  it  is  not  stated  that  the  defendant  did  agree 
at  four  o'clock  to  the  terms  of  the  sale ;  or  even  that  the  goods 
were  kept  till  that  time."     Grose  J.  said :  *^  The  agreement  was 
not  binding  on  the  plaintiff  before  four  o'clock;  and  it  is  not 
stated  that  the  parties  came  to  any  subsequent  agreement ;  there 
is,  therefore,  no  consideration  for  the  promise."    This  decision  was 
afterwards  affirmed  in  the  exchequer  chamber,  M.  82,  Geo.  8.  {$) 
§  42.  In  Routledge  v.  Grant,  {t)  which  was  the  case  Routiedge 
of  an  offer  by  defendant  to  purchase  a  house,  and  to  give  "•  ^''■°^- 
plaintiff  six  weeks  for  a  definite  answer,  Best  C.  J.  nonsuited 
the  plaintiff,  on  proof  that  defendant  had  retracted   his   offer 

Leake  Contr.  22 ;  Werner  v.  Hamphreys,  signed  bj  him  to  another  without  the 

j^j^etloii  of    2  M.  &  G.  853.    The  force  of  consent  of  the  person  making  the  offer. 

pr^P***^-        a  proposal  is  exhausted  by  a  Meynell  v.  Snrtees,  3  Sm.  &  Gif.   101, 

refusal  of  it    Leake  Contr.  22;  Sheffield  117;  Bonlton  v.  Jones,  2  H.  &  N.  564. 

Canal  Co.  v.  Sheffield  &  Botheram  Ry.  See  §§  58  6<  aeq.,  poU.] 

Co.  3  Ry.  k  Can.  Cas.  121,  132 ;  Hyde  (r)  3  T.  R.  653. 

V.  Wrench,  3  Bear.  334 ;  Honey  man  v.  ($)  So  stated  in  note  at  the  end  of  the 

Marryat,  21   Bear.  14.     The  offer  of  a  Report,  in  3  T.  R.  653. 

contract  can  be  accepted  only  (()  4  Bing.  653.    See,  also,  Humphries 

■ceeptuie*      by  the  party  to  whom  it  is  v.  Carvalho,  16  East,  45. 
miut  be        proposed,  and  cannot  be  as- 
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\7itl1in  the  six  weeks,  and  on  the  rule  to  set  aside  the  nonsuit,  said  : 
<<  If  six  weeks  are  given  on  one  side  to  accept  an  offer,  the  other 
has  six  weeks  to  put  an  end  to  it ;  one  party  cannot  be  bound 
without  the  other.'*  The  chief  justice  in  this  case  cited  Cooke  tr. 
Payne  v.  Oxley  with  marked  approval.  In  Payne  v.  Cave,  (u)  it 
Cave.  ^2ks  held  that  a  bidder  at  an  auction  may  retract  his  bid- 
ding any  time  before  the  hammer  is  down  ;  and  per  curtain^ 
**  Every  bidding  is  nothing  more  than  an  offer  on  one  side,  which 
is  not  binding  on  either  side  till  it  is  assented  to.  But,  according 
to  what  is  now  contended  for,  one  party  would  be  bound  by  the 
offer,  and  the  other  not,  which  can  never  be  allowed."  (u^) 

§  43.  The  latest  case  on  this  point  is  Head  t;.  Di^on.  (x)  The 
Head  v.  defendant,  on  Thursday,  the  17th  of  April,  gave  the 
Diggon.  plaintiff  a  written  order  in  these  words :  "  Offered  Mr. 
Head,  of  Bury,  the  under  wool,  &c.  Ac.  tvith  three  days*  grace 
from  the  above  date.^*  These  words  were  put  in  by  the  defendant 
expressly  as  a  promise  to  await  three  days  for  the  plaintiff^s  ac- 
ceptance of  the  offer.  The  plaintiff  went  on  Monday  to  accept, 
but  the  defendant  refused,  saying  that  the  three  days  were  out  the 
day  before  —  Sunday.  Holroyd  J.  nonsuited  the  plaintiff,  on  the 
authority  of  Cooke  v,  Oxley.  In  the  course  of  the  ai^ument  for 
new  trial.  Lord  Tenterden  said  :  ^*  Must  both  parties  be  bound,  or 
is  it  sufficient  if  only  one  is  bound  ?  You  contend  that  the  buyer 
was  to  be  free  during  three  days,  and  that  the  seller  was  to  be 
bound."  The  new  trial  was  refused,  his  lordship  saying :  "  If  the 
contract  is  to  be  taken  as  made  only  at  the  time  when  the  plain- 
tiff signified  his  acceptance  of  the  offer,  it  is  disproved  by  the  cir- 
cumstance that  the  defendant  did  not  then  agree."  And  Bay  ley 
J.  concurred  on  the  ground  that  ^'  unless  both  parties  are  bound, 
neither  is."  An  illustration  of  the  principle  now  under  discus- 
Smith  r.  ®^®^  is  to  be  found  in  the  recent  case  of  Smith  v.  Hud- 
Hudaon.  gon.  (y)  There,  a  quantity  of  barley  had  been  verbally 
sold  according  to  sample,  and  the  goods  had  been  actually  deliv- 
ered to  the  order  of  the  vendee,  at  the  railway  station,  so  as  to 
put  an  end  to  the  right  of  stoppage  in  transitu.  But  the  buyer 
had  not  yet  accepted  so  as  to  make  the  contract  valid  under  the 

* 

(u)  3  T.  R.  148.  (x)  3  M.  &  R.  97. 

(u^)  [In  connection  with  the  doctrine  of  (y)  6  B.  &  S.  431 ;  34  L.  J.  Q.  B.  145. 

this  case  see  Warlow  v,  Harrison,  1  £1.  &  See,  also,  Taylor  v,  Wakefield,  6  £.  &  B. 

El.  295,  stated  §  471,  pott]  765. 
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statate  of  frauds,  because  it  was  still  in  his  power  to  exercise  the 
option  of  accepting  or  rejecting  after  examining  the  quality  of 
the  bulk,  to  see  if  it  corresponded  with  the  sample.  The  buyer 
became  bankrupt,  and  the  seller  at  once  gave  notice  to  the  rail- 
way company  to  hold  the  barley,  subject  to  his  orders  ;  and  coun- 
termanded the  order  to  convey  it  to  the  vendee.  The  assignees  of 
the  buyer  insisted  on  their  right  to  accept  the  goods  in  his  place, 
on  the  ground  of  the  actual  delivery  to  him.  But  the  court  held 
that  the  withdrawal  of  the  offer  by  the  countermand  of  the  vendor, 
before  final  acceptance,  prevented  the  completion  of  the  contract. 
§  44.  Where  parties  living  at  difiEerent  places  are  compelled  to 
treat  by  correspondence  through  the  post,  there  is  a  Assent  by 
modification  of  the  rule  to  this  extent,  that  the  party  spondence. 
making  the  offer  cannot  retract  after  the  acceptance  by  his  cor- 
respondent has  been  duly  posted,  although  it  may  liot  have 
reached  him  ;  (z)  nor  can  the  party  accepting  retract  his  accept- 
ance after  posting  his  letter,  although  prior  to  his  correspondent's 
receipt  of  it,  nor,  indeed,  if  it  never  be  received,  (a)     In  Adams 

(z)  Adams  v.  LindseU,  1  B.  &  Aid.  681 ;  interim,  withdrawn  it."  The  conclusion 
Dunlop  V.  Higgins,  1  H.  L.  Cas.  381 ;  Leake's  con-  drawn  from  the  cases  by  Mr. 
Potter  V.  Saunders,  6  Hare,  1 ;  [Thompson  cl«»*on-  Leake  is,  that  "  an  ofTer  by 
V.  James,  18  Dnnlop,  1  ;  Stevenson  v.  Mc-  letter  or  other  communication  between 
Lean,  5  Q.  B.  D.  346 ;  Byrne  v.  Van  Tien-  distant  parties  continues  open  until  the 
hoven,  5  C.  P.  D.  344.  In  Byrne  v.  Van  arrival  of  the  letter  or  other  communica- 
Tienhoren,  Lindley  J.  said  :  **  It  may  be  tion  in  due  course  at  its  destination.  If 
taken  as  now  settled  that  where  an  offer  the  delivery  of  the  letter  of  offer  is  de- 
is  made  and  accepted  by  letters  sent  lajed,  by  the  fault  of  the  sender,  the 
through  the  post,  the  contract  is  complete  ofier  is  extended  until  its  arrival."  On 
the  moment  the  letter  accepting  the  offer  the  other  hand,  '*  the  acceptance  is  corn- 
is  posted."]  plete  and  the  contract  valid  upon  the  due 

(a)  Duncan  v.  Topham,  8  C.  B.  225 ;  posting  of  the  letter  of  acceptance,  not- 
Potter  p.  Saunders,  6  Hare,  1.  [In  1  withstanding  delay,  or  even  entire  failure 
Chitty  Contr.  (11th  ed.  17)  the  rule  is  in  arriving  at  its  destination,  provided  such 
Cbittr'  stated  thus:  "If  an  offer  be  delay  or  failure  has  not  been  occasioned 
•utemeot  made  by  letter  to  a  party  at  by  a  wrong  address  of  the  letter,  or  other 
of  rale.  tk  diBtAncie,it  h  presumed  to  he  default  in  the  party  sending  it."  Leake 
constantly  repeated  nntil  the  period  for  Contr.  18,  19.  The  answer  of  accept- 
aoceptance  arrives,  up  to  which  period  it  ance  must  be  placed  in  the  when  ao- 
is  to  be  inferred  that  there  is  a  continua-  post-office  within  the  time  ^^^ 
tion  of  the  intention  to  contract,  and  that  limited,  if  any,  or  otherwise  mailed. 
the  acceptance  of  the  exact  terms  pro-  with  reasonable  dispatch,  and  before  any 
posed,  within  the  precise  time  limited,  intimation  is  received  that  the  offer  is 
shall,  when  received  by  him  who  made  the  withdrawn.  Potts  v.  Whitehead,  5  C.  E. 
offer,  form  a  complete  contract  as  from  Gteen  (N.  X),  55  ;  S.  C.  8  lb.  512  ; 
the  date  of  such  acceptance,  provided  the  Abbott  v.  Shepard,  48  N.  H.  14;  Stock- 
party  making  the  offer  had  not,  in  the  ham  v.  Stockham,  32  Md.  196 ;  Maclay 
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9.  LiDcbell,  (()  the  defendants  wrote  on  the  2d  of  September  to 
j^^^g^^  ^  the  plaintiff,  offering  to  sell  a  quantity  of  wool  on  speci- 
Liodseil.  fied  terms,  **  receiving  your  answer  in  course  of  post.*' 
The  letter  was  misdirected  by  the  defendants,  so  that  it  only 
reached  the  plaintiff  on  the  evening  of  the  7th.  An  answer  was 
sent  on  the  same  evening  accepting  the  offer.  This  answer  was 
received  by  defendants  on  Tuesday,  the  9th,  in  due  course.  On 
Monday,  the  8th,  the  defendants  not  having  received  the  answer, 
which  would  have  been  due  on  Sunday,  the  7th,  according  to  the 

V.  Harrej,  90  HI.  525.    The  transmission  acceptor  can  no  more  overtake  and  coaii- 

of  the  letter  accepting  an  ofier  is  sof*  termand  by  telegraph,  his  letter  mailed^ 

fident  to  make  a  contract,  because  it  is  than  he  can  his  words  of  acceptance  after 

an  overt  act  manifesting  the  intention  of  they  hare  issued  from  his  lipe  on  their  waj 

the  acceptor,  and  thus  consummating  the  to  the  hearer There  is  no  differ- 

ag^tgatio  mentium  which  constitutes  the  ence  between  the  acceptance  of  a  proposi- 
contract    Trevor  v.  Wood,  36  N.  Y.  307 ;  tion  by  word  of  mouth  and  a  letter  statinc^ 
Hallock  V.  Commercial  Ins.  Co.  2  Dutcher  an  acceptance.    In  the  one  case  it  ia  ar- 
(N.  J.),  268 ;   Howard  v.  Daly,  61  N.  T.  ticulate  sounds  carried  by  the  air;  in  the 
362.    If  the  letter  of  acceptance  is  duly  other,  written  signs  carried  by  the  mail 
posted,  the  writer  is  not  responsible  for  or  by  telegraph.    The  vital  question  is, 
any  accident  or  delay  in  the  post-oflSce.  was  the  intention  manifested  by  any  oyert 
Vassar  v.  Camp,  1 4  Barb.  341 ;  S.  C.  1  act,  not  by  what  kind  of  messenger  it  was 
Keman,  441 ;  Duncan  v,  Topham,  8  C  B.  sent.    The  bargain,  if  ever  struck  at  all, 
225;  Adams  v.  Lindsell,  1  B.  &  Aid.  681.  must  be  eo  uuttmti  with  such  overt  act. 
This  subject  is  ably  considered  and  dis-  Mailing  a  letter  containing  an  acceptance, 
cussed  in  Hallock  v.  Commercial  Ins.  Co.  or  the  instrument  itself  intended  for  the 
2  Dutcher  (N.  J.),  268,  where  it  is  decided  other  party,  is  certainly  such  an  act."  See 
that  a  contract  arises  when  an  overt  act  is  Clarke  v.  Gardiner,  12  Ir.  C.  L.  R.  472, 
TariooB          done  intending  to  signify  an  stated  pott,  §  253  a.    A  contract  may  be 
MpSuioe^     acceptance  of  a  proposition,  made  and  proved  in  court  by  telegraphic 
an  offer.         whether  such  overt  act  comes  dispatches.    Taylor  v.  Steam-  con&acteby 
to  the  knowledge  of  the  proposer  or  not ;  boat  Robert  Campbell,  20  Mo.   ^legnph. 
and  unless  the  proposition  is  withdrawn,  254 ;  Leonard  v.  New  York  &c  TeL  Co. 
it  is  considered  as  pending  until  accepted  41  N.  Y.  544 ;  Beach  v.  Raritan  &c.  B. 
or  rejected,  provided  the  answer  is  given  B.  Co.  37  lb.  457 ;    Durkee  v.  Vermont 
in  a  reasonable  time.     Vredenburgh  J.  Central  Railroad,  29  Vt.  127;  Henkel  v. 
said  (p.  281):  "The  overt  act  may  be  as  Pape,  L.  R.  6  Ex.  7;   Rommel  v,  Win- 
various  as  the  form  and  nature  of  con-  gate,  103  Mass.   327.     The  same  roles 
tracts.    It  may  be  by  the  fall  of  the  ham-  apply  in  determining  whether  a  contract 
mer,  by  words  spoken,  by  letter,  by  tel-  has  been  made  by  telegraphic  dispatches 
egraph,  by  remitting  the  article  sent  for,  as  in  cases  of  communications  by  letter, 
by  mutual  signing,  or  by  delivery  of  the  Trevor  v.  Wood,  36  N.  Y.  307  ;  Harty  v. 
paper,  and  the  delivery  may  be  by  any  act  Gooderham,  31  U.  C.  Q.  B.  18 ;  Thorne  v. 
intended  to  signify  that  the  instrument  Bar  wick,  16  U.  C.  C.  P.  369 ;  Robinson 
shall  have  a  present  vitality.    Whatever  Machine  Works  v.  Chandler,  56  Ind.  575; 
the  form,  the  act  done  is  the  irrevocable  Minnesota  Oil  Co.  v.  Collier  Lead  Co.  4 
evidence  of  the  aggregatio  mentium;   at  Dill.  431.] 
that  instant  the  bargain  is  struck.    The        (6)  1  B.  &  Aid.  681. 
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course  of  the  post,  if  they  had  not  misdirected  their  letter  making 
the  offer,  sold  the  wool  to  another  person.  Action  for  non-deliv- 
ery, and  verdict  for  plaintiff.  On  motion  for  new  trial,  it  was  con- 
tended on  behalf  of  the  defendants,  on  the  authority  of  Payne  v. 
Cave,  ((?)  and  Cooke  v.  Oxley,  (d)  that  they  had  a  right  to  retract 
their  offer  until  notified  of  its  acceptance ;  that  they  could  not  be 
bound  on  their  side  until  the  plaintiff  was  bound  on  his.  But  the 
court  said  :  **  If  that  were  so,  no  contract  could  ever  be  completed 
by  the  post.  For  if  the  defendants  were  not  bound  by  their  offer, 
when  accepted  by  the  plaintiffs,  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the 
notification  that  the  defendants  had  received  their  answer,  and  as- 
sented to  it ;  and  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered  in  law  as  making,  during  every  instant  of  the 
time  their  letter  was  travelling,  the  same  identical  offer  to  the 
plaintiffs,  and  then  the  contract  is  completed  by  the  acceptance  of 
it  by  the  latter."(«)  This  case  was  cited  with  approval  by  Lord 
Cottenham  in  Dunlop  v,  Higgins  («^)  as  a  leading  case,  Dn^jop  ^. 
his  lordship  remarking  that  *'  common  sense  tells  us  that  H»«g»n8' 
transactions  cannot  go  on  without  such  a  rule."  In  Dunlop  v, 
Higgins,  a  proposal  sent  by  mail  on  the  28th  January  was  received 
on  the  30th,  and  answered  on  the  same  day,  but  not  by  the  first 
poet  of  the  day,  so  that  it  reached  the  proposer  on  the  Ist  of  Feb- 
ruary, instead  of  the  81st  of  January.  It  was  held  that  the  an- 
swer was  posted  in  time,  and  that  the  contract  was  complete  by 
acceptance  when  the  letter  of  acceptance  was  posted ;  the  party 
accepting  not  being  answerable  for  casualties  at  the  post-office  de- 
laying or  preventing  the  arrival  of  his  letter  of  acceptance,  (f) 

§  45.  The  court  of  exchequer  in  The  British  &  Amer.  Tel.  Co. 
V,  Colson,  (^)  held,  however,  that  where  the  defendant  British  & 
had  applied  for  shares  in  the  plaintiff's  company,  and  a  c^^J";  J®{: 
letter  allotting  the  shares  to  him  had  been  posted  to  his  «<>"• 
address,  but  not  received  by  him,  the  contract  was  not  complete, 

(e)  3  T.  R.  148.  offer."   Richards  J.  in  Thome  v,  Barwick, 

(d)  3  T.  R.  653.  16  U.  C.  C.  P.  869.1 

(«)   ["In  oonstming  a  contract  arising  (e^)  1  H.  L.  Cas.  381.    See,  also,  Potter 

Canadima       ont  of  letters  sent  bj  post,  v.  Ssnndeni,  6  Hare,  1,  V.  C.  Wigram's 

"*"••              the  partj  making  a  proposal  decision. 

mnst  be  considered  as  renewing  his  offer  (/)  On  this  point,  see,  also,  Dancan  v, 

erery  moment  nntit  the  time  at  which  the  Topham,  8  C.  B.  225. 

answer  is  to  be  sent,  and  then  the  con-  (g)  L.  R.  6  Ex.  108. 
tract  is  completed  by  the  acceptance  of  the 


64  FORMATION  OF  THE  CONTRACT.  [BOOK  L 

and  the  learned  barons  held  that  the  cases  cited  supra^  in  sapport 
of  the  contrary  proposition,  do  not  warrant  the  inference  that  has 
been  deduced  from  them.  But  this  last  case  has  in  its  turn  been 
In  re  im-  Criticised  by  the  lords  justices  in  the  case  of  In  re  The 
Eand^Co.  In^P^rial  Land  Co.  of  Marseilles  —  Harris's  case,  (A)  in 
of  Mar-  which  their  lordships  intimate  their  inability  to  reconcile 
the  decision  of  the  barons  of  the  exchequer  with  that  of 
the  House  of  Lords  in  Dnnlop  v.  Higgins.  (t) 

§  46  a.  [But  the  case  of  British  &  Am.  Tel.  Co.  v.  Colson  was 
Honsehoid  Overruled  in  The  Household  Fire  &  Carriage  Accident 
Co?» ."'*  Ins.  Co.  V.  Grant,  4  Ex.  D.  216.  It  appeared  that  in 
^veiTOiinff  1874  one  Eendrick  was  acting  in  Glamorganshire  as  the 
Tel  %^^'  *^8®^*  ^^  ^®  company  for  the  placing  of  their  shares. 
CoUon.  On  the  80th  of  September  the  defendant  handed  to  Ken- 
drick  an  application  in  writing  for  shares  in  the  plaintiffs'  com- 

(h)  7  L.  R.  Ch.  App.  587.    See,   also,  jnrisdiction  of  tbe  mayor's  court.    Dnnlop 

Wall's  case,  L.  R.  15  Eq.  18.  v.  Higgins,  in  the  Honse  of  Lords,  binds 

(t)  1  H.  L.  Cas.  381.  [In  the  recent  us  all.  The  decision  of  this  court  in  Dun- 
case  of  Taylor  v.  Jones,  1  C.  P.  Div.  can  v,  Topham,  8  C.  B.  225,  and  that 
87,  it  appeared  that  the  defendant,  who  of  Lord  Ellen  borough  in  the  court  of 
carried  on  business  in  the  city  of  London,  queen's  bench  in  Adams  v.  Lindsell,  1  B. 
posted  a  letter  there  containing  an  order  &  Aid.  681,  were  there  reviewed  and  the 
for  goods,  addressed  to  the  plaintiff  at  principle  adopted."  Archibald  J.  said: 
Goods  or-  Southwark  in  the  county  of  "  Here  there  was  a  complete  order  when  the 
teTKDAeent  ^^^^7'  No  letter  was  sent  buyer  posted  the  letter  ordering  the  goods; 
In  eompii-  accepting  the  offer;  but  the  and  the  acceptance  of  it  was  the  sending 
is  contract  goods  were  taken  by  a  ser-  the  goods  into  the  city  and  there  deliTering 
complefed.  yant  of  the  plaintiff  and  de-  them  to  the  buyer."  Amphlett  B.  said : 
lirered  to  the  defendant  in  London ;  and  **  The  moment  the  defendant's  letter  con- 
it  was  held  that  the  whole  cause  of  action  taining  the  order  was  put  into  the  post 
arose  in  the  city.  Lord  Coleridge  C.  J.  there  was  a  good  offer  made.  If  the  seller 
said  :  "  The  order  for  the  goods  was  given  had  posted  in  Surrey  a  letter  accepting 
by  the  buyer  in  the  city,  by  means  of  a  the  ofier,  I  should  have  thought  that  the 
letter  posted  there  addressed  to  the  seller  contract  was  made  at  the  place  where  the 
who  resided  in  Southwark.  There  was  offer  was  accepted."  See  Evans  v.  Nichol- 
En^ilsh  de-  ^^  letter  accepting  the  order ;  son,  32  L.  T.  778 ;  Hurdle  v.  Waring,  L. 
cWon.  |,m;  tjjg  transaction  was  com-  R.  9  C.  P.  435  ;  Wall's  case,  L.  R.  15  Eq. 
pletcd  by  the  seller  sending  his  servant  18.  It  was  held  in  Alabama,  in  Boit 
with  the  goods  and  delivering  them  to  v.  May  bin,  52  Ala.  252,  that  Alabamft 
the  buyer  at  his  place  of  business  within  where  an  order  or  proposal  decision, 
the  city.  I  say  the  order  was  given  in  for  the  purchase  of  goods  is  sent  by  letter 
the  city,  because  I  see  no  distinction  in  to  dealers  in  Georgia,  who,  in  compliance 
principle  (and  there  is  none  in  any  of  the  therewith,  ship  the  goods  on  board  the  cars 
authorities)  between  the  case  of  a  letter  in  that  state  consigned  as  directed  to  tbe 
accepting  an  offer  and  a  letter  containing  purchaser  in  Alabama,  the  contract  of 
an  order  for  goods."  "No  part  of  the  sale  is  complete  in  the  State  of  Georgia.] 
cause  of  action,  therefore,  arose  out  of  the 
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panj.  Eendrick  duly  forwarded  this  application  to  the  plaintiffs 
in  London,  and  the  secretary  of  the  company,  on  the  20th  of 
October,  made  oat  the  letter  of  allotment  in  favor  of  the  defend- 
ant, which  was  posted  addressed  to  the  defendant  at  his  residence 
16  Herbert  St.,  Swansea,  Glamorganshire ;  his  name  was  then  en- 
tered on  the  register  of  shareholders.  This  letter  of  allotment  never 
reached  the  defendant.  But  it  was  held  that  he  was  a  stockholder 
In  this  case  Bramwell  L.  J.  delivered  an  able  dissenting  opinion.] 
§  46.  In  both  the  above  cases  of  Adams  v.  Lindsell  and  Dunlop 
V.  Higgins,  it  will  be  observed  that  the  acceptance  of  the  propoMi 
offer  was  complete  by  the  posting  of  the  answer  before  b^f™re^et- 
the  offer  was  retracted,  in  accordance  with  the  principle  J/gJ^!***" 
which  makes  the  bargain  complete  at  the  moment  when  tion. 
muttLal  and  reciprocal  assent  has  been  given.  But  the  language  of 
the  court  in  Adams  v.  Lindsell  is  broader  than  was  needed  for  the 
decision  of  that  case,  for  it  wonld  e;xtend  to  an  offer  sent  by  mail, 
and  retracted  by  posting  a  second  letter,  before  the  first  reached 
its  destination.  This  point  has  not  yet  been  presented  directly 
for  decision  by  our  courts  ;  and  it  will  be  considered  in  connection 
with  the  American  cases  referred  to  at  the  end  of  the  chapter. 
[But  two  recent  English  cases  have  passed  upon  the  point  in- 
volved in  the  discussion.    In  Stevenson  v.  McLean,  Cf^)  _^  ,  , 

'  ^    ^    Effect  of 

the  defendant  being  possessed  of  iron  warrants,  wrot^  to  revocation 
the  plaintiff  that  he  would  sell  for  40«.,  nett  cash,  and  teie^nttm 
would  hold  the  offer  open  all  Monday.  On  Monday  municated 
morning,  at  9.42,  the  plaintiff  sent  a  dispatch  to  the  de-  ^  °^®"®' 
fendant  making  certain  inquiries,  which  the  defendant  did  not 
answer.  But  after  the  receipt  of  this  dispatch,  the  defendant  sold 
the  warrants,  and  at  1.25  sent  a  telegram  to  the  plaintiff,  saying : 
**  Have  sold  all  my  warrants  here  for  forty  nett  to-day."  The  de- 
fendant got  this  dispatch  at  about  1.46.  But  before  it  reached 
Middleborough,  the  place  where  the  plaintiff  resided,  the  plaintiff 
at  1.84  telegraphed  to  defendant:  "Have  secured  your  price  for 
payments  next  Monday  —  write  you  fully  by  post,"  which  was  an 
acceptance.  It  was  held  that  there  was  a  completed  contract  in 
this  case,  and  the  court  followed  in  its  reasoning  the  case  of  Byrne 
V.  Leon  Van  Tienhoven,  L.  J.  6  C.  P.  Div.  344.  In  this  latter 
case,  Lindley  J.  said  in  reference  to  this  point :...."  I  am 
aware  that  Pothier  and  some  other  writers  of  celebrity  are  of  opin- 

(ti)  [L.  R.  5  Q.  B.  Dtv.  346.] 
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ion  that  there  can  be  no  contract  if  an  ofiFer  is  withdrawn  before  it 
is  accepted,  although  the  withdrawal  is  not  communicated  to  the 
person  to  whom  the  offer  has  been  made.  The  reason  for  this 
opinion  is  that  there  is  not,  in  fact,  any  such  consent  by  both 
parties  as  is  essential  to  constitute  a  contract  between  them. 
Against  this  view,  however,  it  has  been  urged  that  a  state  of  mind 
not  notified  cannot  be  regarded  in  dealings  between  man  and  man ; 
and  that  an  uncommnnicated  revocation  is  for  all  practical  pur- 
poses, and  in  point  of  law,  no  revocation  at  all.     This  is  the  view 

taken  in  the  United  States This  view,  moreover,  appean 

to  me  much  more  in  accordance  with  the  general  principle  of  Eng- 
lish law  than  the  view  maintained  by  Pothier.  I  pass,  therefore, 
to  the  next  question,  namely,  whether  posting  the  letter  of  revo- 
cation was  a  sufficient  communication  of  it  to  the  plaintiff.  The 
offer  was  posted  on  the  1st  of  October,  the  withdrawal  was  posted 
on  the  8th,  and  did  not  reach  the  plaintiff  until  after  he  had 
posted  his  letter  of  the  11th  accepting  the  offer.  It  may  be 
taken  as  now  settled,  that  where  an  offer  is  made,  and  accepted 
by  letters  sent  through  the  post,  the  contract  is  completed  the 
moment  the  letter  accepting  the  offer  is  posted When,  how- 
ever, these  authorities  are  looked  at,  it  will  be  seen  that  they  are 
based  upon  the  principle,  that  the  writer  of  the  offer  has  expressly 
or  impliedly  assented  to  treat  an  answer  to  him  by  a  letter  duly 
posted  as  a  sufficient  acceptance  and  notification  to  himself ;  or,  in 
other  words,  he  has  made  the  post-office  his  agent  to  receive  the 
acceptance  and  notification  of  it.  But  this  principle  appears  to 
me  to  be  inapplicable  to  the  case  of  the  withdrawal  of  an  offer. 
In  this  particular  case  I  can  find  no  evidence  of  any  authority  in 
fact  given  by  the  plaintiff  to  the  defendants  to  notify  a  with- 
drawal of  their  offer  by  merely  posting  a  letter ;  and  there  is  no 
legal  principle  or  decision  which  compels  me  to  hold,  contrary  to 
the  fact,  that  the  letter  of  the  8th  of  October  is  to  be  treated  as  a 
communication  to  the  plaintiff  on  that  day,  or  on  any  day  before 
the  20th,  when  the  letter  reached  him."] 

§  47.  Contracts  of  sale  are  implied  under  certain  circumstances 
Implied       without  any  expression  of  the  will  or  intention  of  the 

contracts  ,.  i  ^  -i  j.       j.   i_ 

of  sale.  parties;  as  where,  for  example,  an  express  contract  has 
been  made,  and  goods  are  sent,  not  in  accordance  with  it,  but  are 
nevertheless  retained  by  the  purchaser.  In  such  case  a  new  con- 
tract is  implied  that  the  purchaser  will  pay  for  them  their  value  ; 
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as  Inhere  the  purchaser  retained  180  bushels  of  wheat  furnished 
on  a  contract  to  supply  250  bushels ;  (A;)  and  where  152  tons  of  coal 
were  delivered  and  retained  on  an  order  for  200  or  300  tons.  (T) 
The  rule  was  fully  recognized  by  Parke  J.  in  Read  t;.  Rann,  (m) 
and  was  well  exemplified  in  the  case  of  Hart  v.  Mills  in  the  ex- 
chequer, in  1846.  In  Hart  t;.  Mills,  (n)  the  facts  were  Hartv. 
that  the  defendant  ordered  tfvo  dozen  of  port  and  two  of  ^^^^' 
sherry,  to  be  returned  if  not  approved.  Plaintiff  delivered  next 
dskjfaur  dozen  of  each.  Defendant,  not  being  satisfied  with  the 
quality,  sent  back  the  whole  except  one  bottle  of  port  and  one 
dozen  of  sherry,  with  a  note,  saying :  **  I  should  not  have  been 
particular  about  keeping  the  four  dozen  if  the  quality  had  suited 
me.  I  return  the  four  dozen  of  port,  minus  one  bottle  which  I 
tasted;  also  three  dozen  of  sherry,  as  neither  suit  my  palate." 
The  plaintiff  contended  that  the  defendant  was  liable  for  two 
dozen  of  each  kind,  on  the  ground  that  the  order  was  entire,  and 
that  he  could  not  keep  part  and  reject  the  rest.  Alderson  B.  said: 
**  The  defendant  orders  two  dozen  and  you  send  four ;  then  he 
had  a  right  to  send  back  all ;  he  sends  back  part.  What  is  it 
but  a  new  contract  as  to  the  part  he  keeps?  If  you  had  sent 
only  two  dozen  of  each  wine,  you  would  be  right ;  but  what  right 
have  you  to  make  him  select  any  two  dozen  from  the  four  ?  " 
Held,  that  the  plaintiff  could  only  recover  for  the  thirteen  bottles 
retained  on  the  new  contract  resulting  from  his  keeping  them. 

(k)  Oxendale  v.  Wetherel],  9  B.  &  C.  386.  York.   See  Champlin  v.  Rowley,  1 8  Wend. 

(0  Richardson  v.  Dnnn,  8  Q.  B.  222;  187  ;  Mead  v.  Do  Golyer,  16   implied  eon 

[WiUon  r.  Wagar/  26  Mich.  452.    See  lb.  632;  McKnight  ».  Don-  y^di^*'' 

Starr  Glass  Co.  v.  Morey,  108  Mast.  570 ;  lop,  4    Barb.   36 ;    Paige  v.   teine. 

Bowker  v.  Hojt,  18  Pick.  555;  bat  in  Ott,  5  Denio,  406;   Oaklej  v.  Morton, 

BeeoapmMit    **"*  ^**'  *^**®  **  ^"^  ^'^^  *^*'  ^  Keman,  25 ;    Baker  v,  Higgins,  21  N. 

although  the   vendor   might  T.  897 ;  Tipton  v.  Feitner,  20  lb.  423 ; 

recover  for  the  price  of  the  part  retained  Kein  v.  Tapper,  52    lb.  550,  where  it 

bj  the  parchaser,  jet  the  purchaser  might  is  maintained,  that  if  a  party,  contract- 

redace  the  vendor's  claim  by  showing  that  ing  to  deliver  a  quantity  of  goods,  by  a 

he  bad  sostaioed  damage  by  the  vendor's  certain  day,  at  a  certain  price,  to  be  paid 

lailnre  to  folfil  his  contract.    So  it  was  for  on  delivery  and   acceptance  of    the 

decided  in  Harralson  v.  Stein,  50  Ala.  whole,  delivers  only  a  part,  he  cannot  re- 

347  ;  Flanders  v,  Pntney,  58  N.  H.  358;  cover  for  the  part  so  delivered,  though  it 

Kelsea  v.  Haines,  41   lb.  253;  Horn  v.  be  used  and  enjoyed  by  the  purchaser. 

Batchelder,  lb.  86;  Bee  Printing  Co.  v.  See,  also,  Witherowv.  Witherow,  16  0hio, 

Hichbom,  4  Allen,  63  ;  Morse  v,  Brackett,  238  ;  Shields  v.  Pettee,  2  San  f.  262.] 
98  Mass.  205.   See  Sedgwick  on  Damages;        (m)  10  B.  &  C.  441;  and  see  Morgan 

Recoupment.    But  a  doctrine  at  variance  v.  Oath,  34  L.  J.  Ex.  165 ;  3  H.  &  C.  748. 
with  that  in  the  text  prevails  in  New        (n)  15M.&W.  85. 
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Implied  §  ^^'  ^*  ^^  ^®®^  ^^^'^  ^^^^  ^  plaintifiE  may  recover, 

sale  en-  ^  on  an  implied  contract  of  sale,  from  a  third  person 

against  who  fraudulently  induced  him  to  sell  goods  to  an  in- 

!h?M  p^°'  solvent  purchaser,  and  then  obtained  the  goods  for  his 

^^^'  own  benefit  from  the  purchaser,  (o) 

§  49.  There  is  also  one  special  case,  in  which  a  sale  takes  place 

Sale  im-  by  the  operation  of  certain  principles  of  law  rather  than 

oove^'^ir  *^®  mutual  assent  of  the  parties,  either  express  or  im- 

trover,  and  pUed.    The  rule  is  thus  stated  in  Jenkins,  4th  Cent. 

payment  of    ^  ^  ^  ' 

judgment  Ga.  88 :  ^^  A.  in  trespass  against  B.  for  taking  a  horse 
recovers  damages :  by  this  recovery  and  execution  done  thereon, 
Cooper  V,  ^be  property  in  the  horse  is  vested  in  B."  Cooper  v. 
Shepherd.  Shepherd  (jp)  was  an  action  in  trover  for  a  bedstead. 
Plea,  a  former  recovery  by  plaintiff  in  trover,  of  the  same  bed- 
stead, in  an  action  against  C,  and  that  the  conversion  by  C.  was 
not  later  than  the  conversion  charged  against  the  defendant,  and 
that  C,  being  possessed  of  the  bedstead,  sold  it  to  the  defendant, 
and  the  taking  by  the  defendant  under  such  sale  was  the  conver- 
sion complained  of  in  the  declaration.  The  court  held  that  this 
plea  averred  a  sale  of  the  bedstead  from  the  plaintiff  to  C,  the 
vendor  of  the  defendant.  On  principle,  however,  it  is  plain  that 
the  recovery  in  trover  would  only  have  this  effect  in  cases  where 
the  value  of  the  thing  converted  is  included  in  the  damages  re- 
covered, (g)  But  an  unsatisfied  judgment  in  trover  does  not  pass 
the  property,  and  is  a  mere  assessment  of  damages,  on  payment  of 
which  the  property  vests  in  the  defendant,  (r) 

§  50.  From  the  general  principle  that  contracts  can  only  be 
Assent  by  effected  by  mutual  assent,  it  follows  that  where,  through 
mistaite.       gome  mistake  of  fact,  each  was  assenting  to  a  different 

(o)  Hill».Perrot,3  Taunt  274;  Abbott  2  Bailey  (S.  Car.),  466;  Prentiss  J.  in 

v.  Barry,  2  B.&B.  369;  Corking  r.Jarrard,  Sanderson    v    Caldwell.  2  Aiken,    203; 

1  Camp.  37;  Clarke  r.  Shee,  Cowp.  197.  Sharp  w.  Gray,  5  B.  Monr.  4;  Putnam 

ip)  3  C.  B.  266.    See,  also,  Holmes  v.  J.  in  Rotch  v.  Hawes,  12  Pick.  138;   Car- 

Wilson,  10  Ad.   &  E.   503;  Barnett  v.  lisle  v.  Burley,  3  Greenl.  250,  255  ;  Brady 

Brandao,  6  M.  &  G.  640,  note.  v,  Whitney,  24  Mich.  154.    But  there  are 

(q)  See  reasoning  of  the  court  in  Chin-  cases  which  hold  the  contrary,  viz.  that 

ery  v.  Viall,  6  H.  &  N.  288;  29  L.  J.  Ex.  a  judgment  in  trover,  if  execution  be  sued 

180.  out  thereon,  though  without  satisfaction, 

(r)  Brinsmead  v.  Harrison,  L.  Br.  6  C.  is  a  bar  to  an  action  of  trespass  afterwards 

P.  584 ;   [2  Kent,  388 ;   Parker  C.  J.  in  brought  by  the  same  plaintiff  against  an- 

Hyde  v  Noble,  13  N.  H.  494,  602;  Love-  other  person,  for  taking  the  same  goods, 

joy  V.  Murray,  3  Wallace,  1, 16 ;  Hepburn  White  r.  Philbrick,  5  Greenl.  147  ;  Floyd 

V,  Sewell,  5  Harr.  &  J.  211 ;  Osterhout  v,  v.  Browne,  1  Rawle,  121 ;  Fox  v.  Northern 

Roberts,  8  Cowen,  43 ;  Jones  v.  M'Neil,  Liberties,  3  Watts  &  S.  107.] 
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contract,  there  is  no  real  valid  agreement,  notwithstanding  the  ap- 
parent mutual  assent.     Thus,  in   Thornton  v.  Kemp-  Misuke  as 
ster,  («)  the  sale  was  of  ten  tons  of  sound  merchantable  ^/jj^  ^^^ 
hemp,  but  it  was  intended  by  the  vendor  to  sell  St.   Thornton 
Petersburg  hemp,  and  by  the  buyer  to  purchase  Riga  Ster.^'^ 
Rhine  hemp,  a  superior  article.     The  broker  had  made  a  mis- 
take in  describing  the  hemp  to  the  buyer,  and  the  court  held  that 
there  had  been  no  contract  whatever,  the  assent  of  the  parties 
not  having  really  existed  as  to  the  same  subject-matter  of  sale,  (t^ 


(s)  5  Tannt  786.  See,  also,  Keele  v. 
Wheeler,  7  M.  &  G.  665. 

(/)  [No  property  passes  by  a  negotia- 
tion for  a  sale  where  there  is  a  mistake 
Mtoteke  m  respecting  the  identity  of  the 
to  identity,  gnbject- matter  intended  to  be 
sold;  as  where,  in  a  negotiation  for  a 
sale,  the  seller  has  reference  to  one  arti- 
cle, and  the  buyer  to  another.  Sheldon 
V.  Capron,  3  R.  L  171 ;  Gardner  v.  Lane, 
9  Allen,  499 ;  S.  C.  12  lb.  44 ;  Calyer- 
ley  V,  Williams,  1  Yes.  Jr.  210 ;  Metcalf 
Contr.  31 ;  Forbes  J;  in  Rice  v.  Dwight 
Mannf.  Co.  2  Cnsh.  80-86 ;  Chapman  v. 
Cole,  12  Gray,  141 ;  Webb  v.  Odell,  49 
N.  Y.  583 ;  Bowen  v.  Sullivan,  62  Ind. 
281 ;  Kyle  v.  Earanagb,  103  Mass.  356, 
359.  In  Harvey  v,  Harris,  112  Mass. 
Baxwj  V,  ^^>  ^®  defendants  offered  for 
^f»**^-  sale  at  auction  a  quantity  of 

damaged  flour,  diyided  in  two  classes; 
one,  sUghtly  damaged,  was  offered  for 
sale  in  the  original  packages  or  barrels, 
and  was  to  be  sold  by  the  barrel;  the 
other,  being  more  damaged,  had  been  re- 
packed, and  was  offered  as  repacked 
flour  or  "  dough,"  and  was  to  be  sold  by 
the  pound.  The  flour  was  arranged  in 
tiers  or  lots  numbered  from  1  to  16,  a 
space  of  about  ten  feet  being  left  between 
the  flour  to  be  sold  by  the  barrel  and 
the  "dough/'  and  was  not  in  the  room 
where  the  sale  took  place.  After  the  auc- 
tioneers had  sold  the  first  eight  tiers  by 
the  barrel,  they  stated  to  the  company 
present  that  they  now  offered  for  sale  the 
repacked  flour,  taken  out  of  some  1,500 
barrels,  and  that,  owing  to  inequality  of 
weights,  they  should  sell  it  by  the  pound. 


with  the  privilege  to  the  buyer  of  taking 
any  number  of  the  remaining  tiers.  The 
plaintiff  was  the  highest  bidder,  and  being 
asked  what  he  wonld  take  under  his  bid, 
said  he  would  take  the  two  tiers  numbered 
9  and  10.  The  defendants  then  sold  the 
remaining  tiers  to  other  buyers.  Imme- 
diately i^ter  the  sale,  it  was  discovered 
that  tiers  numbered  9  and  10  did  not  con- 
sist of  "  repacked  flour,''  but  of  flour  in 
the  original  packages,  which  had  been 
placed  to  tier  No.  8  by  the  defendant's 
teamster,  without  the  knowledge  of  the 
defendants  or  of  the  owner.  It  was  held 
that  there  had  been  no  sale,  on  the  ground 
that  the  minds  of  the  parties  had  not  met 
as  to  the  subject-matter  of  the  sale.  Here 
the  mistake  was  much  to  the  advantage  of 
the  purchaser;  and  he  was,  of  course, 
ready  to  take  the  property.  In  Thornton 
9.  Kempster,  above  cited,  the  buyer  refused 
to  receive  and  did  not  receive  the  hemp. 
In  Gardner  v.  Lane,  9  Allen,  492,  it  ap- 
peared that  the  article,  though  not  of  the 
same  description,  nor  of  so  Rights  of 
much  value  as  that  negotiated  ^^^|.^ 
for,  was  actually  delivered  to  where  Ten- 
the  purchaser,  and  he  was  J^kw^Jh?* 
willing  to  keep  it  as  and  for  sooda. 
the  property  for  which  the  bargain  was 
made.  It  was  held  that  the  title  did  not 
pass,  and  that  third  parties  claiming  it 
as  the  property  of  the  vendor  might  in- 
tervene, and  take  it  from  the  purchaser. 
When  the  case  again  came  before  the 
court,  in  12  Allen,  39,  it  appeared  that  the 
vendor  knew  the  character  of  the  article 
delivered,  and  intended  to  deceive  the  pur- 
chaser, and  that  the  purchaser  took  the 
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So  in  Raffles  t;.  Wicbelhaus,  (u)  there  was  a  contract  for  the  sale 
Raffles  V.  of  *^  125  bales  of  Surat  cotton,  gaarantied  middling  fair 
haua.*"  merchants'  Dhollerah,  to  arrive  ex.  Peerless  irom  Bom- 
article, —  nerer  repudiated  the  sale, — and  the  mention  of  his  name.  2  Kent,  557. 
when  he  was  nndeceived  claimed  still  to  Nothing  passes  hy  a  sale  except  the  sab- 
hold  the  article  as  his  own  under  the  sale,  ject-matter  of  sale,  though  other  property 
It  was  held  that  the  property  did  not  pass  be  delivered  with  it  by  mis-  -^^^^  ^^^ 
as  against  attaching  creditors  of  the  ven-  take.  Thus,  where  a  party  terofaUe 
dor  who  intervened  before  the  purchaser  purchased  at  an  administra-  ■**^"""^ 
had  discovered  that  he  had  been  deceived,  tor's  sale  a  **  drill-machine/'  which,  un- 
But  as  there  was  an  actual  delivery  of  the  known  to  all  the  parties,  contained  many 
property  to  the  purchaser,  and  a  retention  and  other  valuables  secreted  there  by  the 
of  it  by  him,  and  no  fraud  chargeable  to  deceased,  it  was  held  that  the  sale  passed 
him,  there  'was  nothing  that  gave  to  at-  to  the  purchaser  the  right  to  the  machine 
taching  creditors  any  right  superior  to  that  and  every  constituent  part  of  it,  bat  not 
of  the  vendor.  Creditors  had  no  greater  the  money  or  other  valuables  contained  in 
right  to  attach  than  the  vendor  would  have  it.  Huthmacher  v.  Harris,  88  Penn.  St. 
had  to  replevy  the  property;  Parker  v.  491.  In  Hills  v.  Snell,  104  Mass.  173,  the 
Crittenden.  37  Conn.  148 ;  and  it  raises  plaintifis  had  on  storage,  as  warehoose- 
the  important  question,  whether  the  ven-  men,  two  lots  of  flour,  one  belonging  to 
dor,  in  such  a  case,  could  take  the  ground  A.,  the  other  and  more  valuable  to  B.  A 
that  the  property  had  not  passed  in  conse-  baker  ordered  twenty-eight  barrels  of  flour 
quence  of  its  having  been  received  by  the  from  C. ;  and  C,  to  fill  the  order,  bought 
purchaser  ander  a  mistake  caused  by  the  from  A.  twenty-eight  barrels  of  his  floar, 
vendor's  fraud.  The  same  case  was  again  and  took  from  him  an  order  on  the  plain- 
before  the  court,  as  reported  in  98  Mass.  tiffs  for  them.  The  plaintifi^,  by  mistake, 
517,  on  another  point,  but  Chapman  J.  delivered  to  C.  twenty-eight  barrels  of 
therein  said :  "  Indeed,  it  is  an  elementary  B.'s  flour,  and  the  baker  re-  hiUs  «. 
principle  of  law  that  a  fraudulent  vendor  ceived  this  flour  from  C.  and  8iwil. 
cannot  reclaim  property  sold  by  him  be-  consumed  it,  not  knowing,  supposing,  or 
cause  it  is  not  what  he  represented  it  to  believing  that  it  was  difierent  from  that 
be.  And  the  vendee  may  keep  it,  if  he  which  he  ordered,  and  gained  no  ben- 
will,  and  sue  for  the  damages."  See  per  efit  from  the  mistake ;  it  was  held  that  the 
Doe  J.  in  Stewart  v.  Emerson,  52  N.  H.  baker  was  not  liable  to  the  plaintiffs  in 
301,  318,  319;  Davis  v.  Handy,  37  lb.  contract  for  the  value  of  it,  or  any  pert 
65,  75.  In  Townsend  v.  Shepard,  64  Barb,  of  its  value ;  nor  in  tort  for  its  conver- 
41,  it  was  determined  that  a  purchaser  sion.  Wells  J.  said  :  "  There  is  no  priv- 
may  waive  an  imperfection  in  goods  sold  ity  of  contract  established  between  the 
to  him,  and  offer  to  receive  them  and  pay  plaintiffs  and  the  defendant  Without 
therefor  the  contract  price,  and  upon  such  such  privity,  the  possession  and  use  or 
ofier  the  seller  is  bound  to  deliver,  and  his  conversion  of  the  property  will  not  sustain 
refusal  subjects  him  to  the  payment  of  an  implied  assumpsit  ....  That  the 
damages.  If  the  object  of  the  contract  be  flour  was  so  delivered  by  mistake  might 
present,  an  error  in  the  name  does  not  have  entitled  the  plaintifis  to  reclaim  the 
vitiate  it,  prcesentia  corporis  toUit  errorem  property  from  one  having  it  in  possession, 
nominis ;  as  if  A.  gives  a  horse  to  C.  (D.  or  to  recover  its  value  from  one  who  had 
being  present),  says  to  him  (C),  "D.,  take  disposed  of  it  with  knowledge  of  the  mis- 
this  horse,"  the  gift  is  good,  notwithstand-  take."  Dalton  v.  Hamilton,  1  Hannay 
ing  a  mistake  in  the  name  ;  for  the  pres-  (N.  B.),  422;  Chapman  v.  Cole,  12  Gray, 
ence  of  the  grantee  gives  a  higher  degree  of  141 ;  Best  v.  Boice,  22  U.  C.  Q.  B.  439.] 
certainty  to  the  identity  of  the  person  than  (n)  2  H.  &  C.  906 ;  33  L.  J.  Eic  160. 
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bay,"  and  tbe  defendant  pleaded  to  an  action  against  him  for  not 
accepting  tlie  goods  on  arrival,  that  the  cotton  which  he  intended 
to  buy  was  cotton  on  another  ship  Peerless^  which  sailed  from 
Bombay  in  October,  not  that  which  arrived  in  a  ship  Peerless  that 
sailed  in  December,  the  latter  being  the  cotton  that  plaintifiE  had 
offered  to  deliver.  On  demurrer,  held  that  on  this  state  of  facts 
there  was  no  consensus  ad  idem^  no  contract  at  all  between  the 
parties,  {x) 

§  51.  In  Phillips  v,  BistoUi,  (x^^  the  defendant,  a  foreigner,  not 
understanding  oar  language,  was  sued  as  a  purchaser  of 
some  earrings,  at  auction,  for  the  price  of  eighty-eight  to  price. " 
guineas,  and  alleged  in  defence  that  he  thought  the  bid  phiiiipg  v. 
made  by  him  was  forty-eight  guineas,  and  that  there  ^**^"*- 
was  a  mistake  in  knocking  down  the  articles  to  him  at  eighty- 
eight  guineas,  and  Abbott  C.  J.  left  it  to  the  jury  to  find  whether 
the  mistake  had  actually  been  made,  as  a  test  of  the  existence  of 
a  contract  of  sale,  (y) 

§  52.  And  so  if  the  parties  have  expressed  themselves  in  lan- 
guage so  vague  and  unintelligible  that  the  court  find  it  Unintel- 
impossible  to  affix  a  definite  meaning  to  their  agree-  i^eement 
ment,  it  cannot  take  effect.     Thus,  in  Guthing  v.  Lynn,  (z)  the 
action  was  on  an  allied  warranty  on  the  sale  of  a  horse,   ^utbinff 
and  the  declaration  averred  the  sale  to  have  been  for  ^^  a  ^-  ^y^^' 
certain  price  or  sum  of  money,  to  wit,  63?."     The  proof  was  of  a 
sale  for  sixty  guineas,  and^  ^^  if  the  horse  was  lucky  to  the  plain- 
tiff he  was  to  give  62.  more,  or  the  buying  of  another  horse." 
This  was  insisted  on  as  a  variance.     On  motion  for  nonsuit  ac- 
cording to  leave  reserved,  the  court  refused  to  nonsuit  on  the 
ground  that  the  additional  clause  was  unintelligible ;  that  no  man 
could  say  under  what  circumstances  a  horse  was  to  be  considered 

lucky,"  nor  could  any  definite  meaning  be  attached  to  the  words 

or  the  buying  of  another  horse,"  as  part  of  the  price  of  the  horse 
sold.  The  contract  must  therefore  be  considered  as  proven  for 
the  price  of  63Z.,  the  remainder  being  looked  on  as  some  honorary 
understanding  between  the  parties. 

(x)  [Rfley  V,  Spotswood,  23  U.  C.  C.  P.  v,  Seymour,  24  L.  J.  C.  P.  202 ;  [1  Chitty 

SIS.]  Contr.  (II th  Am.  ed.)  92,  93,  and  notes; 

(z^)  2  B.  &  C.  511.    See,  also,  Coch-  Baker  v.  Lyman,  38  U.  C.  Q.  B.  498; 

noe  V,  Willis,  L.  R.  1  Ch.  App.  58.  Robinson  v.  Bullock,  58  Ala.  618 ;  Buck- 

(y)  [Greene  v.  Bateman,  2  Wood.  &  M.  master  v,  Consamers'  Ice  Co.  5  Daly, 

359.]  313.] 

(s)  2  B.  &  Ad.  232.    See,  also,  Bourne 
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§  53.  Bat  an  agreement  is  not  to  be  deemed  unintelligible  be- 
Mistake  or   cause  of  8ome  eiTor,  omission,  or  mistake  in  drawing  it 

_____     • 

w^ten  ^P)  ^^  ^^^  ^^  natare  of  the  mistake  can  be  shown  so  as 
^"^™^'  to  make  the  bargain  intelligible,  (a)  Thus,  in  Coles  v. 
corrected.  Hulme,  (6)  a  bond  to  pay  7,700  was  allowed  to  be  cor- 
rected by  adding  the  word  *'  pounds,"  the  recitals  in  the  condition 
showing  that  that  must  have  been  the  meaning  of  the  parties,  (^e) 
Wilson  V.  S^  ^^  Wilson  V.  Wilson,  (d)  Lord  St.  Leonards  said  that 
Wilson.  tk  both  courts  of  law  and  courts  of  equity  may  correct  an 
obvious  mistake  on  the  face  of  an  instrument  without  the  slightest 
difficulty ;  "  («)  and  his  lordship  cited  a  ease  in  Douglas  (/)  where 
the  condition  of  a  bond  declared  that  it  was  to  be  void  if  the 
obligor  did  not  pay  what  he  promised,  and  the  court  struck  out 
the  word  not  as  a  palpable  error.  And  the  same  principle  was 
established  in  Lloyd  v.  Lord  Say  and  Scale,  (^)  in  the  king's 
bench,  and  affirmed  in  House  of  Lords;  and  in  Langdon  o. 
Goole :  (A)  the  omitted  name  of  the  grantor  being  supplied  by 
the  court  in  the  first  case,  and  that  of  the  obligee  in  the  second. 

§  54.  But  care  must  be  taken  not  to  confound  a  common  mis- 
Mistake  by  ^"^^  *^  *^  ^^^  subject-matter  of  the  sale,  or  the  price,  or 
as  to^co?  ^^^  terms,  which  prevent  the  sale  from  ever  coming  into 
lateral  existence  by  reason  of  the  absence  of  a  consensus  ad 
ideniy  with  a  mistake  made  by  one  of  the  parties  as  to  a 
collateral  fact,  or  what  may  be  termed  a  mistake  in  motive.  If 
the  buyer  purchases  the  very  article  at  the  very  price  and  on  the 
very  terms  intended  by  him  and  by  the  vendor,  the  sale  \a  com- 
plete by  mutual  assent,  even  though  it  may  be  liable  to  be  avoided 
for  fraud,  illegality,  or  other  cause  ;  or  even  though  the  buyer  or 
the  seller  may  be  totally  mistaken  in  the  motive  which  induced 
the  assent. 

§  55.  And  when  the  mistake  is  that  of  one  party  alone,  it  must 


(a)  [This  is  in  conformity  with  the  rule, 
that  an  agreement  or  contract  shall  have 
a  reasonable  construction  according  to  the 
intent  of  the  parties.  1  Chitty  Contr. 
(11th.  Am.  ed.)  106  et  seq.  and  notes.] 

(6)  8  B.  &  C.  568.  [See  Elliott's  case, 
2  East  P.  C.  951;  Waugh  v.  Bussell,  5 
Taunt  707 ;  Qeaveland  v.  Smith,  2  Story, 
278.] 

(c)  [See  Boyd  v.  Brotherson,  10  Wend. 
93 ;  Burnham  v.  Allen,  1  Gray,  496.    In 


these  cases  it  was  left  to  the  jury  to  saj 
what  sum  or  word  was  intended  to  be  in- 
serted. See  I  Chitty  Ck>ntr.  (11th  Am. 
ed.)  107,  note  (</).] 

id)  5  H.  L.  Cas.  40. 

(e)  At  p.  66. 

(/)  Anonymons,  per  Buller  J.  in  Bache 
V.  Proctor,  Doug.  384. 

ig)  10  Mod.  46,  and  4  Brown's  P.  C. 
73. 

(A)  3  L6T.  21. 
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be  borne  in  mind  that  the  general  rale  of  law  is,  that  whatever 
a  man's  real  intention  may  be,  if  he  manifests  an  in-  A  party  is 

.  1  •111  estopped 

tention  to  another  party,  so  as  to  induce  the  latter  to  from  deny- 
act  upon  it  in  making  a  contract,  he  will  be  estopped  l^enUoa'^ 
from  denying  that  the  intention  as  manifested  was  his  ^y  hm*'*^ 
real  intention,  (i)  This  point  is  treated  under  the  sub-  ^g"  ^"g^. 
ject  of  *'  Estoppel,"  post^  book  V.  part  I.  ch.  ii.  tion. 

§  56.  A  mistake  by  the  buyer  in  supposing  that  the  article 
bought  by  him  will  answer  a  certain  purpose,  for  which  Mistake  by 
it  turns  out  to  be  unavailable,  is  not  a  mistake  as  to  the  motive, 
subject-matter  of  the  contract,  but  as  to  a  collateral  fact,  and 
a£Eords  no  ground  for  pretending  that  he  did  not  assent  to  the  bar- 
gain, whatever  may  be  his  right  afterwards  to  rescind  it,  if  the 
vendor  warranted  its  adaptability  to  the  intended  purpose.  Tims, 
in  Chanter  v.  Hopkins ;  (k)  OUivant  v.  Bayley,  (l)  and  Prideau 
V.  Bunnett,  (m)  the  purchasers  had  ordered  specific  machines  from 
the  patentees,  and  attempted  to  justify  their  refusal  to  pay,  on 
the  ground  that  the  machines  had  totally  failed  to  answer  the  pur- 
pose intended  ;  but  it  was  held  that  in  the  absence  of  a  warranty 
by  the  veudors,  the  contract  was  binding  on  the  purchasers  not- 
withstanding their  mistaken  belief  that  the  machines  would  an- 
swer their  purpose. 

§  57.  In  Scott  V.  Littledale,  (n)  the  vendor  made  a  singular 
mistake.     He  sold  a  hundred  chests  of  tea  by  a  wrong  Mistake  ia 
sample.     A  sale  by  sample  imports,  as  will  be  seen  here-   wrong  ^ 
after,  a  warranty  by  the  vendor  that  the  bulk  equals  the  ^^^^  ** 
sample.     On  demurrer  to  a  plea  on  equitable  grounds,   Littledale. 

(t)  Per  Lord  Wensleyd&le,  in  Freeman  his  mottves,  of  which  the  other  party  has 

».  Cooke,  2  Ex.  654 ;  Doe  v,  Oliver,  and  no  knowledge,  and  the  party   jn^j^^   f 

cases  in  notes,  2  Smith's  L.  C.  671 ;  Cor-  who  has  entered  into  an  agree-   one  party  in 

nish  V,  Abington,  4  H.  &  N.  549;  28  L.  J.  ment  under  such  mistake  is   ^qS,^]^^ 

Ex.  262 ;  Alexander  v,  Worman,  6  H.  &  N.  bonnd  by  the  agreement  actu-   not  fatal  to 

100;  30  L.  J.  Ex.  198;  Van  Toll  v.  Sooth  ally  made,  and  cannot  assert  °^°  '^  ' 

Eastern  Railway  Company,  12  C.  B.  N.  his  mistake  in  avoidance  of  the  agreement. 

S.  75 ;  31  L.  J.  C.  P.  241 ;   [Zuchtmann  Leake  Contr.  8, 168, 169  ;  2  Chitty  Contr. 

V.Roberts,  109  Mass.  53,  54.    The  law  de-  (11th  Am.  ed.)   1022,  1023;   Hotson   v, 

cides  as  to  an  agreement  between  two  per-  Browne,  9  C.  B.  N.  S.  442 ;  Powell  v. 

sons  exclusively  from  those  expressions  of  Smith,  L.  R.  14  Eq.  85.] 
thdr  intention  which  are  communicated        {k)  4  M.  &  W.  399. 
between  them;  consequently  an  agreement        (/)  5  Q.  B.  288. 
cannot  be  affected  by  the  mistake  of  either        (m)  1  C.  B.  N.  S.  613. 
party,  ic  expressing  his  intention  or  in        (n)  8  E.  &  B.  815;  27  L.  J.  Q.  B.  201. 
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setting  up  this  mistake  as  rendering  the  contract  void  for  want 
of  mutual  assent,  the  queen's  bench  held  that  the  contract  was 
not  void ;  that  if  the  quality  of  the  bulk  was  inferior  to  the  sam- 
ple, the  buyer  had  the  right  to  waive  the  objection ;  and  the  court 
said  :  *^  Possibly  a  court  of  equity  might  have  given  the  defendant 
some  relief,  but  it  certainly  would  not  have  set  aside  the  contract." 
It  is  worth  observing,  that  in  this  case  the  defendant  made  no 
mistake  as  to  the  subject-matter  of  the  contract.  He  sold  the  very 
tea,  for  the  very  price,  and  on  the  very  terms  which  he  intended, 
but  he  made  a  mistake  in  giving  a  warranty  that  it  was  of  a  par- 
ticular quality.  Now  a  warranty  of  quality  is  not  an  essential 
element  of  a  sale,  but  a  collateral  engagement  attached  to  or 
omitted  from  it,  at  the  pleasure  of  the  parties,  (o)  The  assent  to 
the  Bale  was  complete  ;  the  assent  to  the  warranty  was  given  by 
one  of  the  parties  under  a  mistake,  and  this  mistake  might  or 
might  not  give  ground  for  other  relief,  but  could  not  prevent  the 
contract  from  coming  into  existence. 

§  58.  A  mistake  as  to  the  person  with  whom  the  contract  is 
Mistake  as  made  may  or  may  not  avoid  the  sale,  according  to  cir- 
wnSaoed  cumstances.  (o^)  In  the  common  case  of  a  trader  who 
^i^-  sells  for  cash,  it  can  make  no  possible  difference  to  him 

whether  the  buyer  be  Smith  or  Jones,  and  a  mistake  of  identity 
would  not  prevent  the  formation  of  the  contract.  But  where  the 
identity  of  the  person  is  an  important  element  in  the  sale,  as  if  it 
be  on  credit,  where  the  solvency  of  the  buyer  is  the  chief  motive 
which  influences  the  assent  of  the  vendor ;  or  when  the  purchaser 
buys  from  one  whom  he  supposes  to  be  his  debtor,  and  against 
whom  he  would  have  the  right  to  set  off  the  price  ;  a  mistake  as 
to  the  person  dealt  with  prevents  the  contract  from  coming  into 
Mitchell  V.  ^^i^tence  for  want  of  assent.  In  Mitchell  v.  Lepage,  (ji) 
Lepage.  ^i^  1816,  the  defendant  sought  to  escape  liability  on  a 
purchase  of  thirty-eight  tons  of  hemp,  on  the  ground  that  he  had 
not  contracted  with  the  plaintiff,  but  with  other  persons.  The 
broker  gave  defendant  a  bought  note  stating  the  vendors  to  be 
Todd,  Mitchell  &  Co.  It  turned  out  that,  without  the  broker's 
knowledge,  that  firm  had  been  dissolved  some  months  before  by 
the  withdrawal  of  two  of  the  partners,  and  succeeded  by  the  plain- 

(o)  Chanterv.Hopkln9,4M.&  W.  399;        (o^)  [See  Leake's  Dig.  Law  of  Cootr. 
Mondell  v.  Steel,  8  M.  &  W.  858 ;  Foster    334.] 
V.  Smith,  18  C.  B.  156.  (p)  Holt  N  P.  253. 
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tiff's  firm  of  Mitchell,  Armistead  &  Graabner,  the  last  two  tak- 
ing the  place  of  the  withdrawn  members  of  the  old  firm.  Gibbs 
C.  J.  told  the  jury:  **  I  agree  with  the  defendant's  counsel  that 

he  cannot  be  prejudiced  by  the  substitution If  by  this 

mistake  the  defendant  was  induced  to  think  that  he  had  entered 
into  a  contract  with  one  set  of  men,  and  not  with  any  other; 
and  if,  owing  to  the  broker,  he  has  been  prejudiced  or  excluded 
from  a  set-off^  it  would  be  a  good  defence."  Verdict  for  plain- 
tiff. 

§  59.  In  Boulton  v,  Jones,  (r)  the  plaintiff  had  bought  out  the 
stock  in  trade  and  business  of  one  Brocklehurst.  The  gouiton  v. 
defendant,  ignorant  of  the  fact,  sent  to  the  shop  a  writ-  ^°^^' 
ten  order  for  goods,  addressed  to  Brocklehurst,  on  the  very  day 
of  the  transfer  to  the  plaintiff,  and  the  latter  supplied  the  goods. 
The  goods  were  consumed  by  the  defendant,  he  not  knowing 
that  they  were  supplied  by  the  plaintiff  instead  of  Brocklehurst. 
When  payment  of  the  price  was  afterwards  demanded,  the  defend- 
ant refused,  on  the  ground  that  he  had  a  set-off  against  Brockle- 
hurst, and  had  not  contracted  with  the  plaintiff.  The  barons  of 
the  exchequer  were  all  of  the  opinion  that  the  action  was  not 
maintainable.  («)  Pollock  C.  B.  said  :  "  The  rule  of  law  is  clear, 
that  if  you  propose  to  make  a  contract  with  A.,  then  B.  ,cannot 
substitute  himself  for  A.  without  your  consent  and  to  your  dia- 
advantage^  securing  to  himself  all  the  benefit  of  the  contract." 
Martin  B.  said  :  ^^  Where  the  facts  prove  that  the  defendant  meant 
to  contract  with  A.  alone^  B.  can  never  force  a  contract  upon 
him."  («i)     Bramwell  B.  said :  "  It  is  clear  that  if  the  plaintiff 

(r)  2  H.  &  N.  564 ;  27  L.  J.  Ex.  117.  other.  See  Boston  Ice  Company  v,  Pot- 
Is)  [Bat  in  the  case  of  Madge  &.  01-  ter  123  Mass.  28.] 
iTcr,  1  Allen,  74,  it  was  held  that  a  per-  (9^)  [D.  sued  H.  in  assampsit  for  goods 
son  who  hoaght  goods  at  a  shop  which  sold  and  delivered.  X.,  a  gas-fitter,  was 
had  been  occupied  by  one  who  owed  him,  working  on  defendant's  house,  and  certain 
nnder  the  supposition  that  he  was  dealing  articles  being  required  for  the  work,  he 
with  his  debtor,  but  was  informed  before  gave  the  defendant  the  following  mem- 
leaving  the  shop,  although  after  the  delir-  orandum :  "  You  will  require  to  send  to 
ery  of  the  goods,  that  another  person  had  D.,  No.  19  Union  Street,  Boston,  Mass., 
become  owner  of  the'  stock  of  goods  there  for  the  following  goods  for  bath  room, 
and  was  selling  them  on  his  own  account,  [Goods  described] ;  (signed)  X."  This 
and  nuuie  no  objection,  but  retained  the  paper  was  addressed  to  defendant,  but 
Mndgsv.  goods,  could  not  afterwards  when  produced  at  the  trial,  defendant's 
OUrer.  re&st  an  action  for  the  price  name  had  been  torn  off,  though  it  did  not 
brought  by  snch  other  person.  The  caues  appear  by  whom.  H.  gave  this  memoran- 
ate  not  inconsistent,  bat  support  each  dum  to  T.,  who  touk  it  to  the  plaintiff, 

5 
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were  at  liberty  to  sue,  it  would  be  a  prejudice  to  defendant^  be- 
cause it  would  deprive  him  of  a  set-off,  which  he  would  have  had 
if  the  action  had  been  brought  by  the  party  with  whom  he  sup- 
posed he  was  dealing.  And  upon  that  my  judgment  proceeds.  I  do 
not  lay  it  down,  that  because  a  contract  was  made  in  one  person's 
name,  another  person  cannot  sue  upon  it,  except  in  cases  of  agency. 
But  when  any  one  makes  a  contract  in  which  the  personality,  so 
to  speak,  of  the  particular  party  contracted  with  is  important  for 
any  reason,  whether  because  it  is  to  write  a  book,  or  paint  a  pict- 
ure, or  do  any  work  of  personal  skill ;  or  whether  because  there 
is  a  set-off  due  from  that  party,  no  oneelse  is  at  liberty  to  step  in 
and  maintain  that  he  is  the  party  contracted  with;  that  he  has 
written  the  book,  or  painted  the  picture,  or  supplied  the  goods.*' 
Channell  B.  said :  ^^  The  case  is  not  one  of  principal  and  agent  ; 
it  was  a  contract  made  with  B.,  who  had  transactions  with  the 
defendant  and  owed  him  money,  and  upon  which  A.  seeks  to  sue. 
Without  saying  that  the  plaintiff  might  not  have  had  a  right  of 
action  on  an  implied  contract^  if  the  goods  had  been  in  existence^ 
here  the  defendant  had  no  notice  of  the  plaintiff's  claim  until  the 
invoice  was  sent  to  him,  which  was  not  until  after  he  had  con^ 
sumed  the  goods,  and  when  he  could  not,  of  course,  have  returned 
them."  (e) 

and  he  sapposed  it  to  be  an  order  from  sue  in  assumpsit  for  goods  sold  and  de> 

X.,  who  wan  a  customer,  and  treated  it  livered,  he  waived  the  tort,  rati6ed    the 

Daiton  V.        <u  snch,  forwarding  the  goods  sale  by  T.  to  defendant,  and  treated  T.  as 

Hamlltoa.       named  in   the  memorandum  his  agent,  and  that,  therefore,  payment  to 

to  X.  by  T.,  and  sending  him  also  an  in-  him  was  conclasive.    Daiton  v.  Hamil- 

voice  of  the  goods  in  his  name.    X.  re-  ton,  1  Hannay  (N.  B.),  422.    See  Hills  ». 

fused  to  receiTe  the  goods,  and  repudiated  Snell,  104  Mass.  173,  stated  ante,  §    50, 

all  connection  with  them.    T.  then  took  note  {t).] 

them  to  H.,  and  afterwards  obtaining  the        (t)  See  further  obseryationa  on  this  case, 
invoice  from  X.  obtained  payment  from  post,  book  HI.  ch.  i.    [The  case  of  Boston 
H.  of  the  amount  and  gave  him  a  receipt.  Ice  Company  v.  Potter,  123  Mass.  2S,  re- 
in due  course  of  time  D.  called  upon  X  sembles  Bouiton  i;.  Jones.    The  action 
for  payment,  but  he  repudiated  the  lia-  was  brought  for  the  price  of  certain  qasm- 
bility.    D.  pressed  his  claim  and  refused  titles  of  ice  delivered   to  the  defendant 
to  consider  H.  as  his  debtor,  but  subse-  from  time  to  time,  between  April  1, 1874« 
quently  finding  that  he  had  mistaken  X.'s  and  April  1,  1875.    It  appeared  that  the 
position,  that  he  was  not  liable,  and  T.  defendant  was  being* supplied  with  ice   bj 
unable  to  pay,  he  called  on  U.,  who  like-  the  plain  tiff  company  in  1873  ; 
wise  repudiated  any  liability,  alleging  his  but,  on  account  of  some  dis-   co.  v.  F<»t- 
dealing  to  have  been  with  T.,  and  that  he  Batisfaction  with  the  manner   ^^' 
had  paid  him.    It  was  held,  that  though  of   supply,  had  terminated  his  contrmct 
D.  might  have  maintained  trover  against  with  them ;   and  thereupon  had  made  a 
the  defendant,  yet,  as  he  had  elected  to  contract  with  the  Citizens'  Ice  Companjr 
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§  60,  Where  a  person  passes  himself  off  for  another,  (u)  or 
falsely  represents  himself  as  agent  for  another,  for  whom  Mistake  as 
he  professes  to  buy,  (y)  and  thus  obtains  the  vendor's  ci^eTby 
assent  to  a  sale,  and  even  a  delivery  of  goods,  the  whole  ^™°*^- 
contract  is  void  ;  it  has  never  come  into  existence,  for  the  vendor 
never  assented  to  sell  to  the  persons  thus  deceiving  him.  The 
contracts  in  the  cases  cited  below  were  held  void,  on  the  ground 
of  fraud,  but  they  were  equally  void  for  mistake,  or  the  absence  of 
the  assent  necessary  to  bring  them  into  existence.  The  effect  of 
mistake  in  preventing  the  contract  from  coming  into  existence, 

to  farnish  him  with  ice.  Some  time  before  whom  he  pleases,  the  snfficiencj  of  his 
April,  1874,  the  Citizens'  Ice  Company  reasons  for  so  doing  cannot  be  inquired 
sold  their  basiness  to  the  plaintiff  com-  into."  In  the  above  case  there  was  no 
panj,  with  the  privilege  of  supplying  ice  suggestion  that  the  defendant  had  any 
to  the  customers  of  the  Citizens'  Ice  Com-  claim  in  set-off  against  the  plaintiff 'a  de- 
pany.  The  plaintiff  company  afterwards  mand.  Bat  upon  this  point,  the  learned 
delivered  ice  to  the  defendant  for  one  judge,  referring  to  the  case  of  Boulton  v, 
yetLT,  viz.  between  the  periods  named  in  Jones,  said :  "  It  is  said  in  that  case  that 
the  action,  without  notifying  the  defend-  the  defendant  had  a  right  of  set-off  against 
ant  that  it  bad  purchased  the  business  of  Brocklehurst,  with  whom  he  had  a  run- 
the  Citizens'  Ice  Company  until  after  the  ning  account,  and  that  is  alladed  to  in  the 
delivery  and  consumption  of  the  ice  in  opinion  of  Baron  Bramweli,  though  the 
controversy.  The  defendant's  contract  other  judges  do  not  mention  it.  The  fact 
with  the  Citizens'  Ice  Company  covered  that  a  defendant  in  a  particular  case  has 
the  time  of  the  delivery  of  the  ice.  It  was  a  daim  in  setoff  against  the  original  con- 
held  that  the  plaintiff  could  not  recover,  tracting  party  shows  clearly  the  injustice 
Endicott  J.  said :  "  To  entitle  the  plaintiff  of  forcing  another  person  upon  him  to  ex- 
10  recover  it  must  show  some  contract  ecute  the  contract,  without  his  consent, 
with  the  defendant.  There  was  no  ex-  against  whom  his  set-off  would  not  be 
press  contract,  and  upon  the  facts  stated,  available.  But  the  actual  existence  of  the 
no  contract  is  to  be  implied."  "  There  claim  in  set-off  cannot  be  a  test  to  deter- 
was  no  privity  of  contract  established  be-  mine  that  there  is  no  implied  assumpsit  or 
tween  the  plaintiff  and  defendant,  and  privity  between  the  parties."  Nor  will  the 
without  such  privity  the  possession  and  non-existence  .of  a  setroff  remove  any  bur- 
use  of  the  property  will  not  support  an  den  from  the  plaintiff  or  aid  him  in  mak- 
implied  assumpsit.  Hills  v.  Snell,  104  ing  out  his  claim  of  an  implied  assumpsit, 
Mass.  173,  177.  And  no  presumption  of  And  it  was  added  in  the  above  case  of  Bos- 
assent  can  arise  from  the  reception  and  ton  Ice  Company  v.  Potter :  "  It  is  there- 
use  of  the  ice,  because  the  defendant  had  fore  immaterial,  that  the  defendant  had 
no  knowledge  that  it  waa  furnished  by  the  no  claim  in  set-off  against  the  Citizens' 
plaintiff,  but  supposed  ha  received  it  under  Ice  Company."] 

the  contract  made  with  the  Citizens'  Ice  (u)  Hardman  v.  Booth,  1  H.  &  C.  803 ; 

Company.    Of  this  change  he  was  enti-  32  L.  J.  Ex.  105.    [This  case  was  followed 

tied  to  be  informed.    A  party  has  a  right  in  Lindsay  v,  Cundy,  2  Q.  B.  Div.  96 ;  S. 

to  select  and  determine  the  person  with  C.  1  Q.  B.  Div.  348.] 

whom  he  will  contract,  and  cannot  have  (v)  Higgons  v.  Burton,  26  L.  J.  Ex. 

another  person  thrust  upon  him  without  342. 
his  consent    As  he  may  contract  with 
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and  therefore  from  being  enforced,  is  the  only  branch  of  the  sub- 
ject that  appertains  to  the  formation  of  the  contract.  The  efEect 
of  mistake  on  the  rights  of  the  parties  after  the  contract  has  been 
per!ormed  or  executed  will  be  considered  postj  book  III.  ch.  i. 
**'  Of  Mistake  and  Failure  of  Consideration." 

§  61.  The  assent  to  a  sale  may  be  conditional  a&  well  as  abso- 
Conditional  1^^,  and  then  the  formation  of  the  contract  is  suspended 
"^*-  till  the  condition  is  accomplished.  If  A.  delivers  his 
horse,  on  trial,  to  B.,  agreeing  to  take  a  specified  price  for  him  if 
B.  approve  him  after  trial,  B.  is  merely  bailee  until  the  condition 
is  accomplished,  his  assent  to  become  purchaser  not  having  been 
given  when  he  obtained  possession  of  the  horse.  (2;}  Cases  of 
sales  "  on  trial,"  or  of  goods  "  to  arrive  "  by  a  particular  vessel, 
and  the  bargains  known  as  ^^sale  or  return,"  are  all  instances 
where  the  assent  is  conditional.  Most  of  the  reported  cases,  how- 
ever, have  arisen  out  of  disputes  as  to  the  performance  of  the  con- 
ditions, instead  of  the  formation  of  the  contract,  and  the  subject 
can  be  more  intelligibly  treated  as  a  whole.  The  reader  is  there- 
fore referred  to  ch.  i.  of  book  IV.  part  I.  po%t. 

SECTION  n.  —  CIVIL  LAW. 

§  62.  The  principles  of  the  common  law  upon  the  subject  em- 
braced in  this  chapter  do  not  in  general  differ  from  those 

r**  *i  1 

»^-  recognized  in  America  and  in  countries  governed  by  the 
civil  law.  There  is,  however,  one  striking  exception.  The  civil 
Quasi  con-  ^"^  permits  what  are  termed  qua^i  contractSy  and  en- 
tracte.  forces  obligations  resulting  from  them.  The  negotiorum 
gestor^  the  man  who  voluntarily  assumed  to  take  charge  of  an- 
other's business  in  his  absence,  or  who,  without  authority  of  law, 
took  under  his  control  the  person  and  property  of  an  infant,  was 
held  entitled  to  rights  as  well  as  responsible  for  the  obligations 
resulting  from  his  unauthorized  interference.  If  he  spent  money 
usefully  in  the  business  thus  assumed,  he  was  entitled  to  recover 
it  back.  If  he  furnished  supplies,  he  was  entitled  to  charge  the 
price  as  though  a  contract  of  sale  had  intervened.  If  he  paid  a 
debt,  he  took  the  creditor's  place.  The  quasi  contract^  in  a  word, 
produced  the  effect  of  creating  obligations  ultro  citroqus^  in  the 
language  of  the  civilians.  These  principles  of  the  Roman  law  still 
prevail  unimpaired  over  continental  Europe,  and  are  found  ex- 

{x)  [See  Hunt  v.  Wjman,  100  Maw.  198,  cited  and  stated,  ante,  §  2,  note  (t).] 
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pressly  sanctioned  in  the  French  Civil  Code,  articles  1570-1575. 
Pothier  says  that  they  are  founded  on  natural  equity,  and  bind 
even  infants  and  insane  persons  who  are  incapable  of  consent. 
If,  in  France,  a  man  should  repair  his  absent  neighbor's  inclos- 
ure,  (y)  or  furnish  food  to  his  cattle,  without  request,  he  could 
maintain  an  action  on  the  quasi  contract  implied  by  the  law  there. 
At  common  law,  it  need  hardly  be  said  that  no  such  action  would 
lie.  The  count  for  money  paid  by  the  plaintiff  for  the  defendant 
must  aver  a  request  by  the  defendant,  and  this  request,  express  or 
implied,  must  be  proven.  The  principle  in  our  law  is  invariable 
that  no  liability  can  be  established  against  a  man  by  the  mere 
voluntary  payment  or  expenditure  of  money  in  his  behalf  by  a 
third  person :  that  no  man  can  become  the  creditor  of  another 
without  the  latter 's  knowledge  or  assent.  It  is  of  course  other- 
wise where  the  payment  is  under  compulsion  or  in  discharge  of  a 
liability  imposed  on  the  party  paying.  (2) 

§  63.  The  text  of  the  Institutes  laying  down  the  principles  of 
the  Roman  law  on  this  point  was  not  an  innovation  but  a  conden- 
sation of  the  numerous  texts  of  the  preexisting  law.  "  Igitur  cum 
quis  absentis  negotia  gesserit,  ultro  citroque  inter  eos  nascuntur 
actiones  quae  appellantur  negotiorum  gestorum.  Sed  domino  qui- 
dem  rei  gestae  ad  versus  eum  qui  gessit,  directa  competit  actio,  nego- 
tiorum autem  gestori,  contraria,  Quas  ex  nuUo  contractu  proprie 
nasci,  manifestum  est,  quippe  ita  nascuntur  istss  actiones,  si  sine 
mandato  quisque  alienis  negotiis  gerendis  se  obtulerit ;  ex  qu& 
caas&,  ii  quorum  negotia  gesta  fuerint,  etiam  ignor antes  obligantur." 
The  equity  of  the  law  is  then  stated  as  follows  :  ''  Id  que  utilitatis 
causa  receptum  est,  ne  absentium  qui  subita  festinatione  coacti, 
nnlli  demandata  negotiorum  suorum  administratione,  peregre  pro- 
fecti  essent,  desererentur  negotia,  quia  sane  nemo  curaturus  esset,  si 
de  eo  quod  quis  impendisset,  nuUam  habiturus  esset  actionem."  (a} 
Our  action  for  money  had  and  received,  to  recover  back  what  has 
been  paid  by  mistake,  is  one  of  those  that  the  Roman  lawyers 
considered  as  arising  qiiasi  ex  contractu.  "  Item  is  cui  quis  per 
errorem   non   debitum   solvit,   quasi   ex   contractu   debere   vide- 

iy)  Pothier  Obi.  sec.  114,  115.  1  C.  P.  529 ;  35  L.J.  C.  P.  259.    And  see 

(z)  Stokes  V.  Lewis,  1  T.  R.  20 ;  Child  a  verj  singular  case,  Johnson  v.  Royal 

V.  Morley,  8  T.  R.  610 ;  Lord  Gall  way  v.  Mail  Steamboat  Packet  Co.  L.  R.  3  C.  P. 

Hathew,  10  East,  864  ;  Darnford  v,  Mes-  38. 

Biter,  5  M.  &  S.  446 ;  1  Wms.  Saunders,  (a)  Inst  lib.  3,  tit.  27,  §  1. 

264,  note  (1) ;  England  v.  Marsden,  L.  R. 


70  FORMATION  OP  THE  CONTRACT.  [BOOK 

tur."  (6)  This  action  was  termed  eondictio  indebiti,  "  Is  qaoque 
qui  non  debitam  accepit  ab  eo  qui  per  errorem  solvit,  re  obligatnr ; 
datur  que  agenti  contra  eum  propter  repititionem,  condictitia 
actio."  ((?) 

AMSBIGAN  LAW. 

§  64.  In  the  text-books  in  America  there  has  been  a  singular 
American  ^^^  almost  unanimous  attack  upon  the  authority  of 
^^'  Cooke  v.  Oxley,  (d)  and  Professor  Bell,  in  his  Inquiries 

oiTcooke'  ^"^  ^^^  Contract  of  Sale,  also  disapproves  it,  as  con- 
V,  Oxley.  trary  to  the  principles  of  the  civil  law  and  of  the  law  of 
Scotland.  («)  This  is  the  more  remarkable,  as  it  is  hardly  con- 
tested that  the  decisions  accord,  in  the  United  States  at  least,  with 
the  principles  established  in  the  English  courts.  Mr.  Story,  in 
Mr.  story's  ^^^  Treatise  on  Sales,  (/)  while  citing  the  American  au- 
Cooke?.^''  thorities,  (^)  which  are  perfectly  in  accord  with  the 
Oxley.  English  law  on  this  point,  concurs  with  Professor  Bell 
in  the  opinion  that  the  rule  in  Cooke  v.  Oxley  (A)  is  unjust  and 
inequitable.  In.  his  strictures  on  the  decision,  he  denies  that  the 
grant  of  time  to  accept  the  offer  is  made  without  consideration. 
He  suggests,  as  one  sufficient  legal  consideration,  the  expectation 
or  hope  that  the  offer  will  be  accepted.  This  appears  to  be  more 
fanciful  than  serious.  The  hope  of  A.  that  his  offer  will  be  ac- 
cepted if  he  gives  B.  time  to  consider  it  is  not  a  consideration 
moving  from  B.  to  A.,  but  is  the  spontaneous  emotion  of  A.  aris- 
ing out  of  his  own  act ;  for  in  the  case  supposed,  B.  is  bound  to 
nothing,  does  nothing,  gives  nothing,  promises  nothing,  to  raise 
this  hope.  The  second  consideration  suggested  by  Mr.  Story  is, 
that  "  the  making  of  such  an  offer  might  betray  the  other  party 
into  a  loss  of  time  and  money,  by  inducing  him  to  make  examina- 
tion and  to  inquire  into  the  value  of  the  goods  offered  ;  and  this 
inconvenience  assumed  by  him  is  a  sufficient  consideration  for  the 
offer."  This  argument  assumes  as  a  fact  the  exact  reverse  of 
the  facts  alleged  in  the  declaration.  It  takes  for  granted  that 
"  an  inconvenience  is  assumed  "  by  the  party  to  whom  the  offer 
is  made ;  and  it  is  precisely  on  the  absence  of  this  consideration 
that  the  decision  was  put,  Bnller  J.  saying :  '^  In  order  to  sustain 

(5)  Inst.  3,  27,  6.  (g)  Eskridge  v.  Glover,  5  Stew.  &  Port 

(c)  lost.  3,  14,  1.  264;   Faulkner  v.  Hebard,  26  Vt.  452; 

{d)  3  T.  R.  653.  Beckwith  v.  Cheever,  21  N.  H.  41. 
(«)  BeU'8  Inq.  27.  (A)  3  T.  R.  653. 

(/)  S'torj  on  Sales,  §  127. 
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a  promise,  there  must  be  either  a  damage  to  the  plaintiff  or  an 
advantage  to  the  defendant,  bat  here  was  neither." 

§  65.  In  Kent's  Commentaries  it  is  said,  in  the  note  to  p.  631 
(11th  ed.),  that  the  ^^  criticisms  which  have  been  made   Editor  of 
npon  the  case  of  Cooke  v.  Oxley  are  sufficient  to  destroy  ^^^^^. 
its  authority."  (i)     Mr.  Duer,  in  his  Treatise  on  Insur-  **n«^ 
ance,  (k)  goes  still  farther  and  says  that  Cooke  v.  Oxley  decides 
'^  that  when  a  bai^in  has  been  proposed,  and  a  certain 
time  for  closing  it  has  been  allowed,  there  is  no  contract 
even  when  the  offer  has  not  been  withdrawn,  and  has  been  ac- 
cepted within  the  limited  period.     To  constitute  a  valid  agree- 
ment, there  must  be  proof  that  the  party  making  the  offer  as- 
sented to  its  terms  after  it  was  accepted."     If  this  were  indeed 
the  decision,  nothing  could  be  more  surprising  than  to  find  it  up- 
held as  sound  law  by  a  series  of  eminent  English  judges.   Review  of 
But  Cooke  V,  Oxley  has  been  totally  misapprehended  by   cismT  " 
those  who  have  thus  criticised  it,  and  there  is  nothing  to  warrant 
the  suggestion  that  it  is  misreported,  or  that  Bayley  J.  stated  it 
to  be  misreported  in  the  observations  made  by  him  in  Humphries 
V,  Carvalho.  (T)     It  is  difficult  to  see  how  the  case  could  be  mis- 
reported, for  it  was  a  motion  in  arrest  of  judgment,  which  pre- 
sents the  question  exactly  as  on  a'  general  demurrer,  (m)  and  was 
decided  on  the  ground  that  the  declaration,  which  is  copied  in  the 
report,  showed  no  cause  of  action.     An  examination  of  it  shows 
that  the  plaintiff  alleged  :  First,  an  offer  by  the  defendant  to  sell 
at  a  certain  price  ;  Second,  a  promise  to  leave  the  offer  open  till 

(t)   [In  Boston  &  Maine  Railroad  v,  be  boand  in  order  to  make  the  contract 

Bartletty  8  Cash.  224,  228,  Fletcher  J.,  re-  bindiog  npon  either,  nnless  time  is  given 

f erring  to  Cooke  v.  Oxley,  said :  **  That  by  one  to  the  other,  in  which  case,  per- 

ease  has  been  supposed  to.  be  inaccurately  haps,  he  may  be  bound,  although  the  other 

_^        ^        reported ;    and   that   in   fact    is  not ;  at  least  we  should  think  this  rea- 

Obatrrations 

upon  CookB     there  was  in  that  case  no  ac-    sonable  in  mercantile  contracts,  though  it 

9.  Oxl^j.  ceptance.  But,  however  that  was  decided  otherwise  in  the  case  of  Cooke 
may  be,  if  the  case  has  not  been  directly  v,  Oxley,  3  T.  R.  653."  In  Hallock  v. 
overruled,  it  has  certainly,  in  .later  cases.  Commercial  Ins.  Co.  2  Dutcher  (N.  J.), 
been  entirely  disregarded,  and  cannot  now  268,  282,  the  case  of  Cooke  v.  Oxley  is  re- 
be  considered  as  of  any  authority."  ferred  to  as  having  been  effectually  over- 
Wbether  or  not  the  author  has  vindicated  ruled  in  the  English  courts.] 
the  case  of  Cooke  v.  Oxley  from  both  these  {k)  Vol.  i.  p.  118. 
imputations    is  for  the  reader  to  judge.        (l)  16  East,  45. 

Cooke  V.  Oxley  waa  noticed  by  Parker  C.        (m)  Collins  v.  Oibbs,  2  Burr.  899 ;  Bow- 

J.  in  M'CuUoch  v.  Eagle  Ins.  Co.  1  Pick,  dell  v.  Parsons,  10  East,  359. 
281,  where  he  said:  "Both  parties  must 
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four  o'clock,  if  plaintiff  would  agree  to  purcha%e^  arid  would  give 
notice  to  the  defendant  before  the  hour  of  four  o^ clock;  Third,  that 
the  plaintiff  did  agree,  and  did  give  notice  before  four  o^clock. 
There  was  no  allegation  that  the  defendant  actually  left  the  offer 
open  till  four  o^ clocks  but  only  that  he  promised  to  do  bo.  The 
plaintiff's  action  was  tested  by  the  court  on  two  theories :  First, 
that  it  was  for  a  breach  of  promise  to  leave  the  offer  open  ;  or, 
secondly,  that  it  was  for  a  breach  of  a  contract,  that  became  com- 
plete by  the  plaintiff's  acceptance  of  an  offer  that  had  actually 
remained  open.  On  the  first  theory  it  was  held  that  the  declara- 
tion was  insufficient,  because  it  alleged  no  consideration  for  the 
promise.  On  the  second  theory  it  was  held  that  the  declaration 
was  insufficient,  because  it  did  not  allege  that  the  defendant  had 
actually  left  the  offer  open  for  acceptance  as  he  had  promised. 
The  court  did  not  decide  that  the  contract  would  not  have  been 
completed  if  the  offer,  remaining  open^  had  been  accepted ;  but 
that  nothing  showed  that  the  offer  was  open  when  accepted,  (n) 
Lord  Kenyon  C.  J.  construed  the  declaration  as  proceeding  on  the 
first  theory,  that  is,  breach  of  promise  to  keep  the  offer  open,  and 
he  said  that  this  promise  was  nudum  pactum.  Buller  J.  took  both 
grounds,  saying  that  the  promise  in  the  morning  was  without  con- 
sideration ;  and  that  it  was  not  stated  that  the  defendant  agreed 
afterwards,  or  even  that  the  goods  were  kept ;  in  other  words, 
that  the  plaintiff  had  not  alleged  a  binding  legal  promise  in  the 
morning,  nor  a  complete  contract  in  the  afternoon  ;  and  Grose  J. 
also  said  that  the  defendant  was  not  bound  before  four  o'clock,  and 
it  is  not  stated  that  they  came  to  a  subsequent  agreement.  That 
this  was  really  the  decision  is  shown  by  what  was  said  by  Mr. 
Justice  Bayley  in  Humphries  v.  Carvalho,  (n)  which  is  strangely 
construed  by  Mr.  Duer  into  an  assertion  that  Cooke  v.  Oxley  was 
misreported.  This  is  the  language  :  "  The  question  in  Cooke  v. 
Oxley  arose  upon  the  record,  and  a  writ  of  error  was  afterwards 
brought  upon  the  judgment  of  this  court,  by  which  it  appears  that 
the  objection  made  was  that  there  was  only  a  proposal  of  sale 
by  the  one  party,  and  no  allegation  that  the  other  party  had  ac- 
ceded to  the  contract  of  sale." 

§  66.   Both  the  learned  American  authors,  Mr.  Story  and  Mr. 

(n)  16  East,  45.     [A  similar  construction  to  Cooke  v.  Oxley  is  given  in  Leake 
Contr.  21.] 
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« 

Duer^  refer  to  Adams  v.  Lindsell  (o)  as  overruling  Cooke  v.  Ox- 
ley^  the  latter  writer  saying  that  "  its  authority  is  directly  over- 
thrown "  by  Adams  v,  Lindsell.  Certainly  the  king's  bench  did 
not  in  this  last  case  say  a  word  in  disparagement  of  Cooke  v, 
Oxley ;  and  when  this  very  point  was  urged  by  counsel  in  Rout- 
ine V,  Grant,  (/?)  Best  C.  J.  pointed  out  that  there  was  no  con- 
flict between  the  cases,  for  Adams  v.  Lindsell  proceeded  expressly 
on  the  ground  that  a  treaty  by  correspondence  through  the  post 
rested  on  exceptional  principles,  because  the  separation  of  the  par- 
ties prevented  assent  at  the  same  instant,  and  ex  necessitate  rei^ 
some  point  of  time  must  be  fixed  when  th^  contract  should  be 
considered  complete;  for  otherwise,  the  interchange  of  letters 
would  go  on  ad  infinitum.  The  court  was  therefore  driven  to  de- 
termine either  that  no  contract  was  possible  by  correspondence 
between  distant  parties,  or  to  fix  some  point  at  which  the  contract 
became  perfect.  The  rule  adopted  was  in  entire  accordance  with 
sound  principle,  and  declared  that  the  offer  by  letter  was  a  con- 
tinuing offer  in  contemplation  of  law  until  it  reached  the  other 
party,  so  that  when  an  answer  of  acceptance  was  placed  in  the 
post,  addressed  to  the  party  making  the  offer,  the  aggregatio  men- 
tium^  the  mutual  assent  was  complete.  But  in  Cooke  v.  Oxley 
it  did  not  appear  that  this  mutual  assent  ever  took  place.  There 
was  no  continuing  offer  till  four  o'clock,  but  only  a  promise  to 
continue  it,  not  binding  for  want  of  consideration.  The  court 
held  that  Oxley  had  a  right  to  retract  up  to  the  moment  when 
Cooke  announced  his  assent  to  the  offer.  So  the  court  would  no 
doubt  have  held  in  Adams  v.  Lindsell,  that  the  latter  had  a  right 
to  retract  up  to  the  moment  when  Adams  accepted  ;  but  Lindsell's 
withdrawal  of  his  offer,  and  resale  of  the  wool,  occurred  after  ac- 
ceptance^ though  he  was  ignorant  of  the  fact  of  acceptance.  In 
a  word,  Oxley  withdrew  his  offer  before  acceptance,  Lindsell  after 
acceptance,  and  the  contract  was  held  incomplete  in  the  former 
case  and  complete  in  the  latter,  both  decisions  being  consistent  ap- 
plications of  one  and  the  same  principle,  namely,  that  a  contract 
becomes  complete  only  when  the  mutual  assent  of  the  parties  con- 
curs at  the  same  moment  of  time  ;  and  that  no  number  of  alter- 
note  offers  and  withdrawals,  refusals  and  acceptances,  can  ever 
sufi&ce  to  conclude  a  bargain.  To  these  remarks  may  be  added 
the  fact  that  in  1829  the  king's  bench  decided  Head  v.  Dig- 
Co)  1  B.  &  Aid.  681.  (p)  4  Bint;.  653. 
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gon  (jf)  on  the  authority  of  Cooke  v.  Oxley,  without  any  intima- 
tion that  it  had  been  overruled,  and  in  accordance  with  the  point 
really  decided  in  that  case. 

§  67.  In  a  recent  American  case  (r)  the  principle  under  discus- 
sion received  a  further  illustration.  The  defendant  wrote  an  offer 
to  carry  for  the  plaintiffs  ^^  not  exceeding  6,000  tons  gross,  in  and 
during  the  months  of  April,  May,  June,  July,  and  August,  1864, 
upon  the  terms  and  for  the  price  hereinafter  specified,"  and  on  the 
next  day  the  plaintiffs  answered,  *^  We  assent  to  your  agreement, 
and  will  be  bound  by  its  terms."  Held  to  be  no  binding  contract, 
because  the  plaintiffs  were  not  bound  to  furnish  anything  for  car- 
riage ;  that  the  offer  was  a  mere  promise  of  an  option  to  them, 
for  which  promise  no  consideration  was  given  ;  and  that  the  de- 
fendant had  the  right  to  vrithdraw  from  his  offer  at  any  time  be- 
fore such  an  acceptance  as  imposed  some  obligation  on  the  com- 
pany as  a  consideration :  the  acceptance  would  have  been  good, 
if  the  company  had  agreed  to  furnish  any  specified  quantity  not 
exceeding  the  6,000  tons,  but  not  otherwise,  because  the  defend- 
ant could  not  be  bound  while  the  plaintiffs  were  left  free. 

§  68.  On  the  question  of  the  mode  of  completing  a  bargain  by 
American  Correspondence,  the  American  authorities  are  not  only 
dflcisions.  j^  accordance  with  the  decisions  of  our  own  courts,  but 
completing  ^^^7  ^^^^  gouc  farther,  and  covered  the  point  left  un- 
b^co^*°  decided  in  Adams  v.  Lindsell,  though  included  in  the 
spondence.  dicta,  («)  In  Mactier's  Adm's  v.  Prifth,  (f)  the  court 
of  errors  of  New  York  decided,  after  a  full  review  of  the  authori- 
Mactier  v.  *^®^'  ^^^^  where  the  dealing  is  by  correspondence,  "  the 
Frifth.        acceptance  of  a  written  offer  of  a  contract  of  sale  con- 

(g)  3  M.  &  R.  97.  Co.  5  Penn.  St.  339 ;  Levy  v.  Cohen,  4  G*. 

(r)  Chicago  &  Great  Eastern  Railwaj  1 ;  Falls  v.  Gaither,  9  Porter,  613 ;  Ayerill 

Co.  17.  Dana,  43  N.  T.  240.  v.  Hedge,  12  Conn.  436 ;  Wheat  v.  Cross, 

(s)  [In  addition  to  the  American  author-  31  Md.  99;  Potts  v.  Whitehead,  5  C.  E. 

ities  cited  by  the  author,  the  reader  is  re-  Green  (N.  J.),  55 ;  S.  C.  8  lb.  512 ;  Hal- 

ferred  to  Brisban  v.  Bojd,  4  Pai«:e,  17,*  lock  v.  Commercial  Ins.  Co.  2  Dutcher 

Vassar  v.  Camp,  14  Barb.  342;  S.  C.  1  (N.  J.),  268.    See,  also,  Stocken  v,  Col- 

Eeman,  441 ;   Clark  v.  Dales,  20  Barb,  lin,  7  M.  &  W.  515 ;  Hebb's  case,  L.  R.  4 

42 ;   Myers  v.  Smith,  48  lb.  614 ;    Tre-  Eq.  9 ;  In  re  Imperial  Land  Co.  of  Mar- 

▼or  V.  Wood,  36  N.  Y.  307 ;  Abbott  v,  seilles,  Townsend's  case,  L.  R.  13  £q.  148 ; 

Shepard,  48  N.    H.  14 ;    Hutcheson   v.  Bryant  v.  Booze,  55  Qa.  438 ;  Maday  v. 

Blakeman,  3  Met   (Ey.)   80;    Chiles  v.  Harvey,  90  111.  525;  Batterman  v.  Mor- 

Nelson,  7  J  Dana,  282  ;  The  Palo  Alto,  ford,  76  N.  Y.  622.] 
Davies,  343  ;  Hamilton  v,  Lycoming  Ins.        (f)  6  Wend.  104. 
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aammates  the  bai^in,  provided  the  offer  is  standing  at  the  time  of 
the  acceptance.^^  The  point  was  still  left  open  as  to  the  effect  of 
a  revocation  of  the  offer  not  communicated  to  the  party  accepting 
at  the  time  of  acceptance. 

§  69.  In  the  more  recent  case  of  Tayloe  v.  Merchants'  Fire  In- 
surance Company,  (u)  the  sapreme  court  of  the  United  T^yioe  v. 
States  has  closed  this  last  point,  in  America,  by  holding  ^^j^^' 
that  under  such  circumstances,  ^^  an  offer  prescribing  the  ance  Com- 
terms  of  insurance  is  intended  and  is  to  be  deemed  a 
valid  undertaking  by  the  company  that  they  will  be  bound  accord- 
ing to  the  terms  tendered,  if  an  answer  is  transmitted  in  due 
course  of  mail,  accepting  them ;  and  tfuit  it  cannot  be  withdrawn 
unless  the  toithdraival  reaches  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the  acceptance  has  been  trans- 
mitted.''^ Although  this  decision  was  given  on  an  insurance  con- 
tract, the  reasoning  of  the  court  was  quite  applicable  to  all  other 
bargains  between  parties.  Nelson  J.,  who  delivered  the  opinion, 
said :  *^  On  the  acceptance  of  the  terms  proposed,  transmitted  in 
due  course  of  mail  to  the  company,  the  minds  of  both  parties  have 
met  on  the  subject,  in  the  mode  contemplated  at  the  time  of  enter- 
ing upon  the  negotiation^  and  the  contract  becomes  complete.  The 
party  to  whom  the  proposal  is  addressed  has  a  right  to  regard  it 
as  a  continuing  offer  until  it  shall  have  reached  him,  and  shall 
be  in  due  time  accepted  or  rejected.  Such  is  the  plain  import  of 
the  offer.  And  besides,  upon  any  other  view,  the  proposal 
amounts  to  nothing,  as  the  acceptance  would  be  but  the  adoption 
of  the  terms  tendered,  to  be  in  turn  proposed  by  the  applicant  to 
the  company  for  their  approval  or  rejection.  For,  if  the  contract 
is  still  open  until  the  company  is  advised  of  an  acceptance,  it  fol- 
lows of  course  that  the  acceptance  may  be  repudiated  at  any  time 
before  the  notice  is  received.  Nothing  is  effectually  accomplished 
by  an  act  of  acceptance.  It  is  apparent,  therefore,  that  such  an 
interpretation  of  the  acts  of  the  parties  would  defeat  the  object 

which  both  had  in  view  in  entering  upon  the  correspondence 

The  fallacy  of  the  opposite  argument,  in  our  judgment,  consists  in 
the  assumption  that  the  contract  cannot  be  consummated  without 
a  knowledge  on  the  part  of  the  company  that  the  offer  has  been 

accepted But  a  little  reflection  will  show  that  in  all  cases 

of  contracts  entered  into  between  parties  at  a  distance  by  corre- 

(u)  9  How.  (U.  S.)  890. 
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spondence,  it  is  impossible  that  both  should  have  a  knowledge  of  it 

the  moment  it  becomes  complete The  negotiation  being 

carried  on  through  the  mail,  the  offer  and  acceptance  cannot  occur 
at  the  same  moment  of  time ;  nor  for  the  same  reason  can  the 
meeting  of  the  minds  of  the  parties  on  the  subject  be  known  by 
each  at  the  moment  of  concurrence.  The  acceptance  must  succeed 
the  offer  after  the  lapse  of  some  interval  of  time,  and  if  the  process 
is  to  be  carried,  farther,  in  order  to  complete  the  bargain,  and 
notice  of  the  acceptance  must  be  received,  the  only  effect  is  to  re- 
verse the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  one  party  to  the  other."  (w^) 

§  70.  The  civilians  do  not  accord  with  these  views.  Pothier 
Civilians,  says :  "  If  I  write  to  a  merchant  of  Leghorn  a  letter,  in 
tracts  by  which  I  propose  to  purchase  of  him  a  certain  quantity 
spmu'ience.  ^^  merchandise  at  a  certain  price,  and  before  my  letter 
Pothier.  ciin  have  reached  him  I  write  a  second  letter  withdraw- 
ing my  proposal,  although  the  merchant  of  Leghorn,  in  ignorance 
of  the  change  of  my  intentions,  answers  that  he  accepts  the  pro- 
posed bargain,  yet  there  is  no  contract  of  sale  between  us ;  for  my 
intention  not  having  continued  until  the  time  at  which  my  letter 
was  received,  and  my  proposal  accepted,  the  assent  or  concurrence 
of  our  wills  necessary  to  form  a  contract  of  sale  has  not  occurred. 
It  must  be  observed,  however,  that  if  my  letter  causes  the  mer- 
chant to  be  at  any  expense  in  proceeding  to  execute  the  contract 
proposed,  or  if  it  occasion  him  any  loss,  as,  for  example,  if  in  the 
intermediate  time  between  the  receipt  of  my  first  and  that  of  my 
second  hitter  the  price  of  the  merchandise  falls,  and  my  first  let- 
ter has  made  him  miss  the  opportunity  to  sell  it  before  the  fall  of 

(u^)  [In  the  Journal  of  Jnrispmdence  but  it  is  not  applicable  in  the  case  of  con- 

SaicKestions     ^^^  Scottish  Law  Magazine,  tracts  entered  into  where  they  are  not,  and 

astocsuw      July,  1880,  in  a  leading  arti-  cannot  be,  personally  present,  and  where, 

flicting  de-      ^le,  the  true  principle  is  said  consequently,  the  contract  is  entered  into 

"*"°"t'h°        ^^  ^®  *^*^'  ^**^  down  in  Tayloe  by  correspondence.    The  principle  of  mut- 

eorrospond-     V.  Merchants'  Fire  Ins.  Co.  9  ual  assent  took  the  form  of  its  expression 

once.  How.  390.    The  writer  Bays :  naturally  enough  from  the  circumstances 

"  The  error  which  has  led  to  so  much  diffi-  in  which  the  principle  was  originally  ap- 

culty  in   this  class  of  cases  lies  in  the  plied.     The  old  principle  is  still  applica- 

znetaphysical  notion  that  there  must  be  ble  to  a  new  state  of  circumstances ;  the 

some  moment  at  which  the  minds  of  the  old  expression  of  the  principle,  which  is 

parties  actually  meet ;  that  is  to  say,  with  an  accident  and  not  of  the  essence  of  the 

a  knowledge  that  they  have  met.    The  principle,    is  not    so    applicable."     See 

principle  is  applicable  in  cases  where  the  Thompson  v.  James,  18  Dunlop,  1.] 
contending  parties  are  personally  present, 
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the  price  ;  in  all  these  cases  I  am  bound  to  indemnify  him,  unless 
I  prefer  to  agree  to  the  bargain  as  proposed  by  my  first  letter. 
This  obligation  results  from  that  rule  of  equity  that  no  person 
•shall  suffer  for  the  act  of  another ;  nemo  ex  alterius  facto  prcegror 
vari  debet.  I  ought,  therefore,  to  indemnify  him  for  the  expense 
and  loss  which  I  occasion  by  making  him  a  proposition  which  I 
afterwards  refused  to  execute.  For  the  same  reason,  if  the  mer- 
chant, on  the  receipt  of  my  first  letter,  and  before  receiving  the 
second,  which  contains  a  revocation  of  it,  ships  for  my  account  and 
forwards  the  merchandise,  though  in  that  case  there  has  not 
properly  been  a  contract  of  sale  between  us,  yet  he  will  have  a 
right  to  compel  me  to  execute  the  proposed  contract,  not  in  virtue 
of  any  contract  of  sale,  but  of  my  obligation  to  indemnify  him, 
which  results  from  the  rule  of  equity  above  mentioned. "(a;) 

§  71.  It  is  impossible  to  read  the  reasoning  of  this  eminent 
jurist  in  the  passages  just  cited,  without  feeling  that  it  Notsatis- 
fails  to  meet  the  difficulties  of  the  case.  He  places  the  factory. 
proposer  in  the  instances  suggested  under  all,  and  more  than  all, 
the  obligations  of  a  purchaser,  while  insisting  that  he  has  made 
no  purchase.  The  ground  suggested,  that  it  is  the  act  of  the  pro- 
poser which  causes  damage  to  the  other,  and  thus  imposes  an 
equitable  obligation  to  repair  that  damage,  is  a  petitio  principii. 
Ex  hypothesis  the  party  receiving  the  offer  knows  that  it  may 
legally  be  retracted  by  a  second  letter  dispatched  to  him  before 
his  acceptance,  and  he  accepts  subject  to  this  risk.  If,  therefore, 
before  waiting  the  time  necessary  to  learn  whether  the  offer  had 
been  actually  retracted  at  the  date  of  bis  acceptance,  he  incurs 
expense  or  loss  in  a  premature  attempt  to  execute  a  non-existent 
contract,  surely  it  is  his  own  precipitancy,  and  not  his  correspond- 
ent's conduct,  which  is  the  real  cause  of  the  damage.  So,  too,  if 
there  be  a  fall  in  the  market,  on  what  ground  is  he  entitled  to 
make  his  correspondent  suffer  the  loss,  when  plainly  in  the  con- 
trary event  the  profit  would  accrue  to  himself  ?  To  make  a  mere 
negotiation  not  resulting  in  a  bargain  operate  so  as  to  place  the 
proposer  in  duriori  casu  than  he  would  be  if  bound  by  a  perfect 
contract;  to  render  him  liable  for  a  fall  in  the  market  without  the 
correlative  chance  of  profit  from  a  rise,  is  a  proceeding  which  fails 
to  awaken  a  response  from  that  sense  of  equity  to  which  Pothier 

(x)  Pothier,  Contnt  de  Vente,  No.  32.    See  the  langaage  of  Lindlej  J.  in  Byrne 
V.  Van  Tienhorea,  L.  B.  5  C.  P.  344. 
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appeals  ;  and  notwithstanding  the  imposing  authority  of  his  name, 
it  may  be  doubted  whether  the  doctrine  thus  propounded  would 
stand  the  test  of  discussion  at  the  bar  of  a  tribunal  governed  even 
by  the  civil  law.  (y) 

§  72.  Both  the  common  and  the  civil  law,  however,  concur  in 
Common  relation  to  the  case  where  an  order  for  purchase  or  sale 
and  civil  jg  transmitted  by  correspondence  to  an  agent  of  the 
order  for  writer.  If  A.,  in  Liverpool,  order  his  correspondent, 
by  conre-  B.,  in  New  York,  to  purchase  a  cargo  of  flour  for  ao- 
spon  ence.   ^^^^^  q£  ^^^  j^^j  g^  executc  the  Order  before  receiving  a 

countermand,  A.  remains  bound,  even  though  he  may  have  posted 
the  countermand  before  the  execution  of  the  order.  The  civil  law 
is  express  on  this  point :  ^^  Si  mandassem  tibi  ut  fundum  emeres, 
postea  scripsissem  ne  emeres,  tu  antequam  scias  me  vetuisse,  emis- 
ses,  mandati  tibi  obligatus  ero,  ne  damno  afficiatur  is  qui  manda- 
tum  suscepit.'*  Dig.  1.  17,  tit.  1,  sec.  16.  The  contract  here  is 
one  of  agency,  not  of  sale,  and  is  governed  by  totally  different 
principles ;  for  in  agencies,  a  revocation  of  authority  by  the  prin- 
cipal cannot  take  effect  till  it  reaches  the  agent,  (z) 

§  73.  But  although  this  is  a  different  contract,  the  analogy  is 
very  strong  between  it  and  a  bargain  and  sale  by  correspondence. 
If  A.  send  an  agent  to  B.  with  a  proposal  for  sale,  even  the  civil- 
ians admit  that  A.  cannot  revoke  the  authority  of  the  agent  to 
make  the  offer  until  the  revocation  reaches  him.  So  that  if  A. 
dispatched  C.  with  an  order  recalling  the  authority,  even  before 
the  agent  had  made  the  offer,  A.  would  still  remain  bound  by  a 
bargain  made  before  C.'s  arrival  with  the  countermand.  Why 
should  there  be  any  difference  when  the  proposer  sends  his  pro- 
posal by  the  public  post,  which  he  authorizes  to  deliver  it  ?  A., 
by  sending  a  letter  from  London,  addressed  to  B.  in  Manchester, 
really  gives  to  the  public  post  authority  to  hand  to  B.  a  written 

(y)  Mr.  Story  is  of  a  contrary  opinion,  civil  law,  acts  done  by  the  agent  whQe 

and  lands  this  doctrine  as  "by  far  the  ignorant  of  the  principaPs  death  are  valid, 

fairest  and  most  intelligible  rale  that  can  unless  the  other  contracting  party  knew 

be  found."    Story  on  Sales,  §  130,  note  I.  of  the  death.    Dig.  1.  17,  t.  1,  1.  26,  58. 

(z)  Story  on  Agency,  §  470,  6th  edit.  The  French  Code  is  to  the  same  efiect 

Per  Baylcy  J.  in  Salte  v.  Field,  5  T.  R.  Acts  2008,  2009.    The  Bank  of  England 

KcToeatton      ^^^'     '^  revocation    by    the  protects  itself  against  the  risk  resulting 

by  death  of     death  of  the  principal  oper-  from    the  common  law  rule  by  special 

common^'       ates  instantly  at  common  law.  clauses  in  its  forms  for  powers  of  attor- 

law ;  chil       See  cases  in  note  to  Smart  t;.  ney.     Kiddill  v.  Farnell,  26  L.  J.  Ch. 

^^'  Sandars,  5  C.  B.  917.    By  the  818. 
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offer,  and  to  receive  an  answer  in  behalf  of  A.  Even  on  the  doc- 
trines of  the  civil  law,  it  would  seem  to  be  permissible  under  such 
circumstances  to  hold  that  A/s  revocation  comes  too  late,  if  it  only 
arrives  after  the  completion  of  the  bargain  thus  authorized  to  be 
made  in  his  behalf.  In  reality,  the  true  theory  of  the  case  seems 
to  be,  that  an  offer  sent  by  mail  is  an  authority  to  the  party  to 
whom  it  is  sent  to  bind  the  sender  by  acceptance,  and  includes  an 
implied  promise  that  no  revocation  is  to  take  effect  till  received 
by  the  agent. 

§  74.  The  cases  that  arise  in  attempts  to  contract  by  correspond- 
ence present  at  times  very  singular  complexity.  In  Dunmore 
Dunmore  v,  Alexander,  (a)  the  party  to  whom  the  pro-  ander. 
posal  was  made  wrote  and  posted  a  letter  of  acceptance ;  and  then 
wrote  and  posted  a  letter  recalling  the  acceptance,  and  both  letters 
reached  the  proposer  at  the  same  time.  The  majority  of  the  court 
of  sessions  in  Scotland  held  that  there  was  no  contract,  reversing 
the  judgment  of  the  lower  court ;  and  a  very  similar  case  is  cited 
by  Merlin,  Repert.  tit.  Vente,  sec.  1,  art,  8,  no.  11,  where  an  offer 
was  sent  by  letter  to  buy  goods  on  certain  conditions.  The  offer 
was  accepted  by  letter,  but  by  a  subsequent  letter  the  uncondi- 
tional acceptance  was  recalled,  the  writer  proposing  some  modifi- 
cation in  the  conditions.  Both  letters  reached  the  original  pro- 
poser together,  and  he  declined  to  execute  the  contract.  It  was 
held  that  the  proposer  could  not  be  forced  to  perform  the  bargain, 
the  second  answer  to  his  proposal  authorizing  him  to  consider  the 
acceptance  as  withdrawn,  (i) 

§  75.  In  the  case  of  M'CuUoch  v.  The  Eagle  Ipsurance  Com- 
pany, (e?)  A.  wrote  to  ask  B.  on  what  terms  he  would   M'Cuiioch 
insure  a  vessel.     B.  wrgte  on  the  1st  January  that  he  ins^Slfce 
would  insure  at  a  specified  rate,  and  on  the  2d  January   Company. 
wrote  a  letter  retracting  his  offer.     A.  had  written  an  acceptance 


(a)  9  Shaw  &  Dunlop,  190. 

(b)  [See  In  re  Constantinople  &  Alex- 
andria Hotels  Co.,  Reidpath's  case,  L.  B. 
11  £q.  86;  Finncane's  case,  17  W.  B. 
813.] 

(c)  1  Pick.  283.  [In  Hallock  v.  Com- 
mercial Ins.  Co.  2  Dutcher,  268,  283, 
Vredenbargh  J.,  referring  to  M'Cuiioch 
V.  The  Eagle  Ins.  Co.,  says :  '*  This  case  is 

against  the  whole  cnrreDt  of  authorities, 


both  in  England  and  in  this  country,  and 
appears  to  me  requires  for  the  creation  of 
a  contract  a  fact  without  significance,  or 
a  condition  that  would  render  its  creation 
impossible."  The  principle  of  M'Cuiioch 
V.  Eagle  Ins.  Co.  is  certainly  most  posi- 
tively controverted  in  the  recent  cases  of 
Byrne  v.  Leon  Van  Tienhoven,  L.  B.  5 
C.  P.  344,  and  Stevenson  v.  McLean,  L. 
B.  5  Q.  B.  Div.  346.] 
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of  the  offer  before  TeoeiTing  the  second  letter,  brnt  after  B.  kad 
potted  the  uccnud  letter j  and  it  was  held  that  there  was  no  con> 
tract ;  bat  this  case  is  disapprored  by  the  American  text-writers, 
and  is  in  conflict  with  the  decision  of  the  sapreme  court  of  the 
United  States  in  Tajloe  v.  Merchants'  Fire  Insorance  Company, 
cited  ante,  §  69. 
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§  76.  As  there  can  be  no  sale  without  a  thing  transferred  to  the 
purchaser  in  consideration  of  the  price  received,  it  fol-   a  thinff 
lows,  that  if  at  the  time  of  the  contract  the  thing  has  leased  to 
ceased  to  exists  the  sale  is  void.     In  Strickland  v.  Tur-  ®*^«t- 
ner,  (a)  a  sale  was  made  of  an  annuity  dependent  upon  a  life.    It 
was  afterwards  ascertained  that  the  life  had  already  ex-   gtnckiand 
pired  at  the  date  of  the  contract,  and  not  only  was  the    ^'  Turner, 
sale  held  void,  but  assumpsit  by  the  purchaser  to  recover  back  the 
price  paid  as  money  had  and  received  was  maintained.    In  Hastie 
V.  Couturier,  (6)  a  cargo  of  corn,  loaded  on  a  vessel  not  yet  arrived, 
was  sold  on  the  15th  of  May.     It  was  afterwards  dis-  Hastie  v, 
covered  that  the  corn,  having  become  heated,  had  been   Couturier. 
dischai^ed  by  the  master  at  an  intermediate  port,  and  sold  on  the 
21st  of  the  preceding  month  of  April.     Held,  that  the  sale  of  the 
15th  of  May  was  properly  repudiated  by  the  purchaser. 

§  77.  These  cases  are  sometimes  treated  in  the  decisions  as  de- 
pendent on  an  implied  warranty  by  the  vendor  of  the  existence  of 
the  thing  sold  :  sometimes  on  the  want  of  consideration  for  the 
purchaser's  agreement  to  pay  the  price.  Another,  and  perhaps 
the  true  ground,  is  rather,  that  there  has  been  no  contract  at  all ; 
for  the  assent  of  the  parties,  being  founded  on  a  mutual  mistake  of 
fact,  was  really  no  assent,  there  was  no  subject-matter  for  a  con- 

(a)  7  Ex.  20a     See,  also,  Cochrane  v.        (b)  9  Ex.  102,  and  5  H.  L.  Cas.  673, 

Willis,  L.  R.  1  Ch.  App.  58 ;  35  L.  J.  Ch.     reversing  the  judgment  in  8  Ex.  40.    See, 

36 ;   Smith  v,  Myers,  L.  R.  5  Q.  B.  429 ;     also,  Barr  i;.  Gibson,  3  M.  &  W.  39a 

7  Q.  B.  139,  in  error. 
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tract,  and  the  contract  was  therefore  never  completed,  (c)  This 
was  the  principle  applied  by  Lord  Kenyon  in  a  case  where  the 
leasehold  interest  which  the  buyer  agreed  to  purchase  turned  out 
to  be  for  six  years  instead  of  eight  and  a  half,  and  where  he  held 
the  contract  void,  as  founded  on  a  mistake  in  the  thing  sold,  the 
buyer  never  having  agreed  to  purchase  a  less  term  than  that 
offered  by  the  vendor,  (d)  This  is  also  the  opinion  of  the  civil- 
ians. Pothier  (e)  says :  "  There  must  be  a  thing  sold,  which  forms 
the  subject  of  the  contract.  If  then,  ignorant  of  the  death  of  my 
hors6, 1  sell  it,  there  is  no  sale  for  want  of  a  thing  sold.  For  the 
same  reason,  if  when  we  are  together  in  Paris,  I  sell  you  my  house 
at  Orleans,  both  being  ignorant  that  it  has  been  wholly,  or  in 
great  part,  burnt  down,  the  contract  is  null,  because  the  house, 
which  was  the  subject  of  it,  did  not  exist ;  tlie  site  and  what  is 
left  of  the  house  are  not  the  subject  of  our  bargain,  but  only  the 
remainder  of  it."  And  the  French  Civil  Code,  art.  1109,  is  in 
these  words,  "  There  is  no  valid  assent,  where  assent  has  been 
given  hy  mistake^  extorted  by  violence,  or  surprised  by  fraud." 

§  78.  In  relation  to  things  not  yet  in  existence^  or  not  yet  be- 
Things  not  longing  to  the  vendor,  the  law  considers  them  as  divided 
wtence,*'or  ^^^^  ^^^'^  cUisses,  one  of  which  may  be  %old^  while  the 
Quired^bT"  ^^^^  ^^"  ^^^'Y  ^®  ^^^  Subject  of  an  agreement  to  %ell^  of 
vendor.  an  executory  contract.  Things  not  yet  existing  which 
may  be  sold  are  those  which  are  said  to  have  a  potential  existence^ 
that  is,  things  which  are  the  natural  product  or  expected  increase 
of  something  already  belonging  to  the  vendor.(e^)  A  man  may 
sell  the  crop  of  hay  to  be  grown  on  his  field,  (e^)  the  wool  to  be 
clipped  from  his  sheep  at  a  future  time,  the  milk  that  his  cows 
will  yield  in  the  coming  month,  (/)  and  the  sale  is  valid.  (^) 

(c)  [Forbes  J.  in  Rice  v.  Dwight  Manuf.  where  the  corn  is  growing  in  the  field,  at 
Co.  2  Cush.  80,  86 ;  McLean  J.  in  Allen  a  stipulated  price,  to  be  delivered  in  the 
V.  Hammond,  11  Peters,  63,  71,  72;  2  fntnre.  Sanborn  v.  Benedict,  78  111.  909. 
Kent,  468,  469 ;  Hitchcock  v,  Giddings,  4  See  Gittings  ».  Nelson,  86  111.  591.] 
Price,  135;  Bigelow  C.  J.  in  Gardner  v.  (/)  14  Viner's  Ab.  tit.  Grant,  p.  50; 
Lane,  9  Allen,  492,  499;  Franklin  v,  Shep.  Touch.  Grant,  241  ;  Perk.  §§65,90; 
Long,  7  Gill  &  J.  407 ;  Wilde  J.  in  Thomp-  Grantham  v.  Hawley,  Hob.  132 ;  Wood  4 
son  V,  Gould,  20  Pick.  139.]  Foster's  case,   1    Leon.  42 ;  Robinson  o. 

(d)  Farrar  v.  Nightingal,  2  £sp.  139.  Macdonnell,  5  M.  &  S.  228  ;   [Sanborn  c. 

(e)  Contrat  de  Vente,  No.  4.  Benedict,  78  111.  309.] 

(e^)  [Heald  i;.   Builders'  Ins.  Co.  Ill         (g)  [See  Low  v.  Pew,  108  Mass.  350. 

Mass.  38 ;  Lewis  r.  Lyman,  22  Pick.  437,  An   assignment  of  goods  at    AtwignoMiits 

442,  443;  Smith  W.Atkins,  18  Vt.  461.]  sea,    and    their    proceeds,    is   J|J^**J^** 

(e^)  [Or  a  certain    quantity  of   corn,  sufficient  to  pass  a  legal  title   their  pio- 
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But  he  can  only  make  a  valid  agreement  to  sell^  not  an  actual  sale^ 
where  the  subject  of  the  contract  is  something  to  be  afterwards 
acquired,  (A)  as  the  wool  of  any  sheep,  or  the  milk  of  any  cows, 
that  he  may  buy  within  the  year,  or  any  goods  to  which  he  may 
obtain  title  within  the  next  six  months.  This  distinction  involves 
very  important  consequences,  as  will  be  pointed  out  hereafter. 
(Book  II.)  For  the  present  it  suffices  to  say,  that  in  an  actual 
sale  the  property  passes,  and  the  risk  of  loss  is  in  the  purchaser, 
while  in  the  agreement  to  sell,  or  executory  contract,  the  risk  re- 
mains in  the  vendor. 

§  79.  The  leading  modern  case  on  the  subject  is  Lunn  v,  Thorn- 
ton, (i)  decided  in  1845.  The  action  was  trover  for ,  Lunn  v. 
bread,  flour,  &c.  The  plaintiff,  in  consideration  of  a  Thornton, 
sum  lent  to  him,  had  by  deed-poll  covenanted  that  he  ^^  sold  and 
delivered  unto  the  defendant  all  and  singular  his  goods,  household 
furniture,  &c.  then  remaining  and  being,  or  which  should  at  any 
time  thereafter  remain  and  he  in  his  dwelling-house^'^  &c,  Tindal 
C.  J.,  in  delivering  the  opinion  of  the  court,  said :  "  It  is  not  a 
question  whether  a  deed  might  not  have  been  so  framed  as  to 
have  given  the  defendant  a  power  of  seizing  the  future  personal 
goods  of  the  plaintiff,  as  they  should  be  acquired  by  him,  and 
brought  on  the  premises,  in  satisfaction  of  the  debt,  but  the  ques- 
tion arises  before  us  on  a  plea  which  puts  in  issue  the  property  in 
the  goods,  and  nothing  else ;  and  it  amounts  to  this,  whether  by 
law  a  deed  of  bargain  and  sale  of  goods  can  pass  the  property  in 
goods  which  are  not  in  existence,  or  at  all  events,  which  are  not 
belonging  to  the  grantor  at  the  time  of  executing  the  deed." 
Held  in  the  negative.    Subsequent  cases  are  to  the  same  effect. (yb) 

to  the  proceeds.    Hodges  o.  Harris,  6  Pick,  in  which  he  has  no  interest.    A  mere  pos- 

360.     Parker  C.  J.  said  :  "  It  is  very  clear  sibilitj,  coupled  with  no  interest,  is  not 

that  the  transfer  of  an  invoice  of  an  out-  the  subject  of  sale,  and  would  not  pass  by 

ward  cargo,  after  the  sailing  of  the  vessel,  bill  of  sale.    But  if  he  has  a  present  in- 

operates  upon  the  proceeds  so  as  to  make  terest  in  the  property  sold,  a  sale  of  it  is 

them  the  property  of  the  purchaser."   The  valid."] 

goods,  being  the  proceeds,  were,  in  fact,  (t)  1  C.  B.  379. 

delivered  to  the  purchaser  when  they  ar-  {k)  Gale  r.  Bumell,  7  Q.  B.  850 ;  Con- 
rived  in  port.]  greve  v.  Evetts,  10  Ex.  298,  and  23  L. 
(A)  Per  Mansfield  C.  J.  in  Beed  v.  J.  Ex.  273 ;  Hope  i;.  Hayley,  5  E.  &  B. 
Blades,  5  Taunt  212,  222.  [See  Low  v.  830,  and  25  L.  J.  Q.  B.  155;  Chidell  v. 
Pew,  108  Mass.  347.  In  Thrall  v.  Hill,  Galsworthy,  6  C.  B.  N.  S.  471  ;  Allatt 
lie  Mass.  330,  Morton  J.  said:  "It  is  true  v.  Citrr,  27  L.  J.  Ex.  385.  See,  also, 
that  a  man  cannot  sell  personal  property  Moakes  v.  Nicliolson,  34  L.  J.  C.  P.  273 ; 
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§  80.  But  though  the  actual  sale  is  void,  the  agreement  will 
take  efiFect  if  the  vendor,  by  some  act  done  after  his  acquisition  of 
the  goods,  clearly  shows  his  intention  of  giving  e£fect  to  the  origi- 
nal agreement,  or  if  the  vendee  obtains  possession  under  authority 
to  seize  them.  This  modification  of  the  rule  is  recognized  in  the 
cases  just  cited,  and  rests  originally  on  the  authority  of  the  four- 
teenth rule  in  Bacon's  Maxims :  ^^  Licet  dispositio  de  interesse  fu- 


19  C.  B.  N.  S.  290.  [The  same  principle 
Ameriesn  ^^  adopted  in  the  American 
deoiaioDB  decisions  upon  this  sabject. 
BnglUh  Head  v.  Goodwin,  37  Maine, 

'"*••  181,   187   et   «€//.;    Jones    v. 

Richardson,  10  Met.  481  ;  Barnard  v. 
Eaton,  2  Cush.  294,  303;  Winslow  v. 
Merchants'  Ins.  Co.  4  Met.  306  ;  Codman 
V.  Freeman,  3  Cush.  306,  309;  Rice  v. 
Stone,  1  Allen,  566,  569 ;  Moody  i;. 
Wright,  13  Met.  17  ;  Henshaw  i;.  Bank  of 
Bellows  Falls,  10  Gray,  571,  572;  Pierce 
V.  Emery,  32  N.  H.  484,  505 ;  Pennock  v. 
Coe,  23  How.  (U.  S.)  117  ;  Noyes  v.  Jen- 
kins, 55  Ga.  586 ;  Phelps  v.  Murray,  2 
Tenn.  Cli.  B.  746 ;  Brown  v.  Combs,  63 
N.  Y.  598 ;  Cresaey  v.  Sabre,  17  Hun,  120. 
A  lessee  put  furniture  and  fixtures  into 
the  demised  premibes,  under  an  agreement 
with  the  lessor  that  they  should  become 
the  property  of  the  lessor  at  the  expira- 
tion of  the  lease.  During  the  term,  the 
lessor  gave  a  bill  of  sale  of  his  interest  in 
them  to  a  third  person.  It  was  held  that 
Thrall  V.  ^^^  lessor's  right  in  them 
***!*•  passed  to  such  person  by  the 

bill  of  sale,  and  that  he  could  maintain  an 
action  for  their  conversion  after  the  ex- 
piration of  the  lease.  Thrall  v.  Hill,  110 
Mass.  328.  This  subject  was  very  ably 
discussed  and  the  cases  reviewed  in  Ham- 
ilton V.  Rogers,  8  Md.  301 ;  and  by  Chan- 
cellor Cooper  in  Phelps  v.  Murray,  2 
Tenn.  Ch.  R.  746,  where  it  was  held  that 
Mortgage        a  mortgage,  made   to  secure 

■t(ik?n°'  ^^^^^  maturing  at  a  future 
trade.  day,  which  conveys   a  stock 

of  goods  in  a  particular  store,  and  any 
other  goods  which  may  from  time  to  time, 
during  the  existence  of  the  mortgage,  be 
purchased  by  the  grantors  and  put  iuto 
that  store  to  replace  any  part  of  said  stock 


which  may  have  been  diaposed  of,  or  to 
increase  and  enlarge  the  stock  now  on 
hand,  is  per  se  void.  Such  is  the  law  in 
New  York.  Mittracht  v.  Kelly,  3  Keyes, 
407  ;  Spies  v,  Boyd,  1  E.  D.  Smith,  445  ; 
Otis  t;.  Sill,  8  Barb.  102.  But  ifew  York 
a  valid  chattel  mortgage  may  doctrine, 
be  made  in  New  York  upon  the  future 
products  of  property  in  which  the  mort- 
gagor has  then  an  interest.  Van  Hooser 
V.  Corey,  34  Barb.  9  ;  Conderman  r. 
Smith,  41  lb.  404.  See  Holroyd  p.  Mar- 
shall, 2  De  G.,  F.  &  J.  (Am.  ed.)  596,  note 
(1);  Wilson  v,  Wilson,  37  Md.  1,  11; 
Pettis  V.  Kellogg,  7  Cush.  456,  461 ;  Low 
t7.  Pew,  108  Mass.  347,  349;  Bellows  p. 
Wells,  36  Yt.  599  ;  Robinson  i;.  Elliott,  22 
Wallace,  513;  Collins  v.  Myers,  16  Ohio, 
547 ;  Tennessee  National  Bank  v.  Ebbert,  9 
Heiskell  (Tenn.)  153;  Short  v.Ruttan,  IS 
U.  C.  Q.  B.  79 ;  Cummings  v,  Morgan,  lb. 
567  ;  Mason  v.  MacDonald,  25  U.  C.  C. 
P.  435;  Meyer  v,  Johnston,  53  Ala.  237; 
Gittings  V.  Nelson,  86  111.  591.  This 
principle,  aa  to  future  acquired  property, 
was  recognized  in  New  Brunswick  in  the 
cose  of  Lloyd  v.  The  European  &  N.  Am. 
R.  W.  Co.  2  Pugsley  &  Burbridge  (N.  B-), 
194.  The  California  doctrine  is  that  a 
valid  mortgage  may  be  made  oalifomia 
of  a  crop  to  be  grown,  even  doctri*»«- 
before  the  seed  is  sown,  if  the  mortgagor 
is  in  possession  of  the  land  at  the  time  of 
sale.  Arques  v.  Wasson,  51  Cal.  620. 
The  Indiana  doctrine  seems  to  be  that 
even  at  law  subsequently  ac-  Indiana 
quired  property  may  be  mort-  doctrine, 
gaged,  tliough  the  only  authority  cited  for 
the  decision  is  an  equity  case.  Headrick 
V.  Bratiain,  63  Ind.  438;  and  see  the  ear- 
lier case  of  Chissom  v.  Hawkina,  11  Ind* 
316.] 
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turo  sit  inutilis,  tamen  potest  fieri  declaratio  praecedens,  quae  sor- 
tiatur  efiFectum,  interveniente  novo  actu."(?)  See  Brown  v.  Bate- 
man  (L.  R.  2  C.  P.  272),  where  the  bargain  was  in  relation  to 
such  materials  as  might  be  subsequently  brought  upon  the  prem- 
ises under  a  building  contract. 

§  81.  It  is  well  to  observe  that  in  equity  a  different  rule  pre- 
vails on  this  subject ;  and  that  a  contract  for  the  sale  of  Ruiediffer- 
chattels  to  be   afterwards  acquired   transfers  the  bene-  equity. 
ficial  interest  in  the  chattels,  as  soon  as  they  are  acquired,  to  the 
vendee  (m)     The  whole  doctrine  with  its  incidents,  both  at  com- 


(/)  [If  the  vendor  of  goods  which  did 
JVbctu  dftus  ^^^  beloDg  to  him  at  the  time 
inurvenient,   Qf  gj^j^  sabseqoently  acquires 

title  to  sach  goods,  it  requires  some  new 
ad  on  his  part,  evincing  the  purpose  of 
carrying  this  sale  into  effect,  in  order  to 
transfer  the  title  to  the  purchaser.  Head 
r.  Goodwin,  37  Maine,  182 ;  Jones  v. 
Richardson,  10  Met.  481 ;  Calkins  v.  Lock- 
wood,  16  Conn.  276 ;  Mitchell  v.  Winslow, 
2  Story,  636.] 

(m)  (See  Langton  v,  Horton,  1  Hare, 
549 ;  Calkins  v.  Lockwood,  16  Conn.  276 ; 
Mitchell  V,  Winslow,  2  Story,  636 ;  Wil- 
son r.  Wilson,  37  Md.  1 ;  Pennock  v,  Coe, 
23  How.  (U.  S.)  117;  Philadelphia  &c. 
R.  R.  Co.  V.  Woolpper,  64  i*enn.  St  366 ; 
Phillips  V.  Winslow,  18  B.  Monroe,  431 ; 
Butt  V.  Ellett,  19  Wall.  544 ;  Pennock  v. 
Coe,  23  How.  128;  Beall  v.  White,  94  U. 
S.  382 ;  Shaw  v.  Bill,  95  lb.  10 ;  Booker  v. 
Jones,  55  Ala.  266.  In  Moody  v.  Wright, 
Matauhn-  1^  Met.  17,  it  was  said  that 
Mitt  rate.  there  is  no  difference  between 
the  role  at  law  and  in  equity.    In  Ala- 

bama  this  subject,  as  relates 

to  advances  to  make  crops,  is 
regulated  by  statute.  Code  of  Ala.  (1876) 
§  3286 ;  Abraham  v.  Carter,  53  Ala.  8 ; 
McKeithen  v.  Pratt,  lb.  116 ;  McLcster  v. 
Somerville,  54  lb.  670  ;  Baswell  v.  Car- 
lisle, lb.  554 ;  Steams  v.  Gafford,  56  lb. 
544  ;  Oriel  v.  Lehman,  59  lb.  419 ;  Carter 
V.  Wilson,  61  lb.  434.    Also  in  Georgia. 

See   Code    of   Ga.    §  1978; 

Stallings  v.  Harrold,  60  Ga. 
478;  Lewis  v.  Lofley,  lb.  559;  Lee  v. 
Clark,  lb.  639 ;  Hardwick  u,  Bnru,  59  lb. 


Ctoorgfau 


773;  Stephens  v.  Tucker,  55  lb.  543; 
Stephens  v.  Tucker,  58  lb.  391 ;  Burms  v. 
Kyle,  56  lb.  24;  Ball  v,  Yason,  lb.  264; 
PoweU  V.  Weaver,  lb.  288;  Story  v. 
Flonmay,  55  lb.  56 ;  Ware  u.  Simn^ons, 
lb.  94.  But  in  Georgia,  apart  from  stat- 
ute, the  general  principle  prevails.  See 
Code,  §  1954;  Reed  v.  Burrus,  58  Ga. 
574 ;  Stephens  v.  Tucker,  55  lb.  543.  The 
equity  doctrine  is  recognized  .  . 
m  Arkansas ;  Apperson  v. 
Moore,  30  Ark.  56 ;  Driver  t;.  Jenkins,  lb. 
120;  Hamlett  v,  Tallman,  lb.  505;  and 
the  common  law  doctrine  is  regulated  aa 
to  certain  points  by  statute.  Tomlinson 
V.  Greenfield,  31  Ark.  557 ;  Jarratt  i;.  Mc- 
Daniel,  32  lb.  598.  This  subject  was  very 
carefully  considered  in  Brett  Brett «. 
p.  Carter,  2  Low.  458.  A  biU  C»rt«r. 
in  equity  was  filed  by  the  assignee  in 
bankruptcy  of  one  Sargent  against  the 
mortgagee  of  a  stock  of  stationery  and 
other  like  goods.  It  appeared  that  Sar- 
gent purchased  the  stock  in  trade  of  the 
defendant  in  1874,  and  on  the  day  of  pur- 
chase gave  a  mortgage  back  to  secure  the 
payment  of  the  purchase-money.  The 
mortgage  bill  of  sale  conveyed  the  stock 
"and  any  other  goods  which  may  from 
time  to  time,  during  the  existence  of  this 
mortgage,  be  purchased  by  the  grantor 
and  put  into  said  store  to  replace  any  part 
of  said  stock  which  may  have  been  dis- 
posed of.*'  It  was  contended  that  the 
mortgage  was  void  as  to  the  subsequently 
acquired  goods.  Lowell  J.  said :  "  It  is 
undoubtedly  the  law  of  courts  Equity  doo- 
of  (equity  ....  that  after-   ^^^  ■**^- 
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mon  law  and  in  equity,  was  twice  argued,  and  thoroughly  dis- 
Hoiroyd  r.  c^^^sed  and  settled,  in  the  case  of  Holroyd  v,  Marshall,  (n) 
Marshall,  where  Lord  Westbury  and  Lord  Chelmsford  gave  elab- 
orate opinions,  concurred  in  by  Lord  Wensleydale,  although  his 
lordship's  first  impressions  had  been  adverse  to  their  conclusions, 
fielding  v.  The  barons  of  the  exchequer  held,  however,  in  Belding 
^^'  V.  Reed  (8  H.  &  C.  955 ;  34  L.  J.  Ex.  212),  that  the 
doctrine  of  Holroyd  v.  Marshall  only  applies  to  subsequently  ac- 
quired property  when  so  specifically  described  as  to  «be  identi- 
fied. 

§  82.  In  relation  to  executory  contracts  for  the  sale  of  goods 
not  yet  belonging  to  the  vendor.  Lord  Tenterden  held,  in  an  early 
case  (o)  at  nisi  prius,  that  if  goods  be  sold,  to  be  delivered  at  a 
Goods  not  future  day,  and  the  seller  has  not  the  goods,  nor  any  con- 
fng  to'ven-  ^^^^  ^^^  them,  nor  any  reasonable  expectation  of  receiv- 
^^^'  ing  them  on  consignment,  but  intends  to  go  into  the 

market  and  buy  them,  it  is  not  a  valid  contract  but  a  mere  wager 
on  the  price  of  the  commodity.  But  this  doctrine  is  quite  ex- 
ploded, and  Bryan  v.  Lewis  was  expressly  overruled  by  the  ex- 
chequer of  pleas  in  Hibblewhite  v.  McMorine,  (p)  and  Mortimer 
V,  McCallan,  (9)  after  being  questioned  in  the  common  pleas  in 
Wells  V.  Porter,  (r)  The  law  in  relation  to  time  bai^ains  for 
the  sale  of  chattels  not  belonging  to  the  vendor,  when  merely  col- 
orable devices  for  gambling  in  the  rise  and  fall  of  prices,  is  treated 
post^  book  III.  ch.  iii.  §§  541  et  seq.  («) 

acquired  chattels  definitelj  pointed  out,  as  (n)  10  H.  L.  Cas.  191 ;   [S.  C.  2  De  G., 

for  instance,  hy  reference  to  the  ship,  mill,  F.  &  J.  (Am.  ed.)  596,  note  (1) ;  Languaf^e 

or  place  into  which  they  are  to  be  brought,  of  Gwynne,  J.,  in  Mason  v.  MacDonald, 

may  be  lawfully  assigned  as  security.  The  25  U.  C.  C.  P.  435  ;   Brett  v.  Carter,  2 

common  law  recognizes  such  transfers  of  Low.  458.]    And  see  judgment  in  Reeve 

land  by  way  of  estoppel,    and  of  chat-  v.  Whitmore,  33  L.  J.  Ch.  63,  as  to  dis- 

tels  when  they  are  the  produce  of  land,  tinction  between  a  present  transfer  of  fut- 

or  of  chattels  already  owned  by  the  trans-  ure  property  and  a  mere  power  to  seize  it. 

ferrer,  but  not  of  future  chattels  simpli-  (o)  Bryan  i;.  Lewis,  Ry.  &  Moo.  386,  in 

citer,  unless  there  be  some  novu$  actus  in-  1826. 

terveniens,  after  the  chattels  are  acquired ;  (p)  5  M.  &  W.  462 ;   [Phillips  v.  Oc- 

that  is   to  say,  either   some   new  trans-  mulgee  Mills,  55  6a.  633;    Cole  v.  Mil- 

fer,  or  possession   taken  under  the  old."  mine,  88  III.  349 ;  The  Bank  of  Toronto 

Judge  Lowell  then  alludes  to  Moody  v.  v.  McDougall,  28  U.  C.  C.  P.  345 ;  X^larke 

«    .  Wright,  13  Met.  17,  and  in-     v.  Foss,  7  Biss.  540.1 

Moody  V.  ■* 

Wright  crit-     timaces  that  it  is  not  good  (q)  6  M.  &  W.  58. 

icised.            1^^^  ^nd  that  the  case  will  be  (r)  2   Bing.  N.  C.  722,  and  3  Scott, 

reversed  by  the  Supreme  Court  of  Massa-  141. 

chusetts  should  opportunity  arise.]  (s)  [By  statute  in  Massachusetts,  agree- 
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§  83.  In  America  it  has  been  decided  that  if  a  vendor  sell  a 
thing  not  belonging  to  him,  and  subsequently  acquires  a   American 
title  to  it  before  the  repudiation  of  the  contract  by  the  decisions. 
purchaser,  the  property  in  the  thing  sold  vests  immediately  in  the 
purchaser,  (t')     So  in  a  contract  of  '*  sale  or  return,"  where  the 
vendor  had  no  title  at  the  time  of  sale,  but  acquired  one  after-   . 
wards,  before  the  time  limited  for  the  return ;  held,  that  the  buyer, 
who  had  allowed  the  time  to  elapse  without  returning  the  thing 
sold,  could  not  set  up  the  failure  of  consideration  in  the  original 
contract  as  a  defence  in  an  action  for  the  price,  (u) 

§  84.  The  civilians  held  that  an  expectation  dependent  on  a 
chance  may  be  sold,  and  the  illustration  usually  given   g^i^  ^f  ^ 
is  that  of  the  fisherman  who  agrees  to  sell  a  cast  of  his  p^JJ^n^on 
nets  for  a  given  price ;  (x)  and  this  is  adopted  by  Mr.   a  chance. 
Story,  (y)      The  illustration   is  perhaps   not  very  well  chosen. 
The  case  supposed  is  rather  one  of  work  and  labor  done    y^ndi^y, 
than  of  sale.     The  fisherman  owns  nothing  but  the  tools  V**- 
of  his  trade,  i,  e.  his  net.     What  is  in  the  sea  is  as  much  the  prop- 
erty of  anybody  else  as  of  himself.     If  a  third  person  gives  him 
money  to  throw  a  cast  of  his  net  for  the  benefit  of  that  person,  the 
contract  is  in  its  nature  an  employment  of  the  fisherman  for  hire. 
If  the  contract  were,  that  the  fisherman  should  throw  his  net  for 
a  week  or  a  month,  at  a  certain  sum  per  week  or  month,  and  that 
the  catch  should  belong  to  him  who  paid  the  money,  no  one  would 
call  this  a  contract  by  the  fisherman  for  the  sale  of  his  catch,  but 
a  contract  of  hire  of  his  labor  in  fishing  for  an  employer.    It  is  no 
more  a  contract  of  sale  when  he  is  paid  by  the  job  or  piece,  for  a 

ments  for  the  sale  of  stock,  and  certain  is  stated  in  the  text  that  the  American 

certificates   and    evidences   of   debt,  are  doctrine  is  different  from  the   American 

made  void,  unless  the  party  contracting  to  English,   for    the    prevailing  '^*' 

sell  is  at  the  time  the  owner  or  a5iaignee,  American  doctrine  is  essentiallj  the  same 

or  authorized  by  the  owner  or  assignee,  or  as  the  English,  as  the  cases  cited  ante, 

his  agent,  to  sell  or  transfer  the  same.  §§  79-81,  show.] 

GenL  Sis.  c.   105,  §  6.     See  Barrett  t*.         (u)  Hotchkiss  v.  Oliver,  5  Denio,  314. 
Hyde,  7  Gray,  160 ;  Wyman  v.  Fiske,  3         (ar)  Dig.  1. 8,  §  1,  de  Contr.  empt. ;  Po- 

Allen,  238;  Barrett  v.  Mead,  10  lb.  337  ;  thier,  Vente,  No.  6. 
Brown  V.  Phelps,  103  Mass.  313.    The         (y)  Story  on  Sales,  §  18.5.    [In  Low  v, 

object  of  this  statute  was  to  prohibit  gam-  Few,  108   Mass.  347,   the  question  was 

bling  in  stocks.    Chapman  J.  in  Brigham  directly  raised,  whether  a  sale  of  fish  af- 

V.  Mead,  10  Allen,  245,  246.]  terwards  to  be  caught  has  the  effect  to 

(0  Frazer  v,  HiUiard,  2  Strobh.  309 ;  pass  to  the  purchaser  the  property  in  the 

Blackmore  v.  Shelby,  8  Humph.  (Tenn.)  fish  when  caught;  and  it  was  decided  in 

439.    [It  is  not  to  be  inferred  from  what  the  negative.] 
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single  cast,  than  when  he  is  paid  by  the  month  for  all  his  cast,  (z) 
Bat  though  the  illustration  may  be  questioned,  the  rule  itself  is 
correct  in  principle,  and  might  be  exemplified  by  supposing  a  sale 
by  a  pearl  fisherman  of  any  pearls  that  might  be  found  in  oysters 
already  taken  by  him,  and  which  had  thus  become  his»property. 
Such  a  contract  would  not  be  a  bargain  and  sale  at  common  law, 
but  would  be  a  valid  executory  contract,  binding  the  purchaser  to 
pay  the  price,  even  if  no  pearls  were  found ;  for  as  was  said  by 
Lord  Chief  Baron  Richards,  in  Hitchcock  v.  Giddings,  (a)  "  if  a 
man  will  make  a  purchase  of  a  chance,  he  must  abide  by  the  con- 
sequences." (6)  The  rules  of  law  applicable  to  the  sale  of  things 
immoral,  noxious,  or  illegal,  are  discussed  post^  book  III.  cb.  iii. 
on  "  Illegality." 

(«)  The  vexed  subject  of  the  true  test  (a)  4  Price,  135. 

by  which  to  determine  whether  certain  (6)  See,    also,    obBervations    of    Lord 

contracts  are  in  their  nature  contracts  of  Campbell  0.  J.  in  Hanks  v.  Palling,  €  £. 

sale,  or  contracts  for  work  and  labor,  and  &  B.  659  ;  25  L.  J.  Q.  B.  375. 
materials  furnished,  is  discussed  pogt,  part 
II.  ch.  i.  §§  94  et  teq. 
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§  85.  It  has  already  been  stated  that  the  price  must  consist  of 
money^  paid  or  promised.  The  payment  of  the  price  in  sales  for 
cash  or  on  credit  will  be  the  subject  of  future  consideration,  when 
the  performance  of  the  contract  is  discussed.  We  are  now  con- 
cerned solely  with  the  agreement  to  make  a  contract  of  sale. 
Where  the  price  has  been  expressly  agreed  on,  there  can  when  no 
arise  no  question ;  but  the  price  of  goods  sold  may  be  de-  Eee^fixed, 
termined  by  other  means,  (a)  If  nothing  has  been  said  rrice^m^'^ 
as  to  price  when  a  commodity  is  sold,  the  law  impll  s  P^«d. 
an  understanding  that  it  is  to  be  paid  for  at  what  it  is  reasona- 
bly worth.  In  Acebal  v.  Levy,  (a^)  the  court  of  common  pleas, 
while  deciding  this  to  be  the  rule  of  law  in  cases  of  executed  con- 
tracts, expressly  declined  to  determine  whether  it  was  also  appli- 
cable to  execvtory  agreements.  But  in  the  subsequent  case  of 
Hoadly  v.  McLaine,  (i)  the  same  court  decided  that  in  an  execu- 
tory contract,  where  no  price  W^d  been  fixed,  the  vendor  could  re- 
cover in  an  action  against  the  buyer,  for  not  accepting  ^he  goods, 
the  reasonable  value  of  them  ;  ((^)  and  this  is  the  unquestionable 
rule  of  law.  (c) 


(a)  [If  there  be  conflicting  evidence  as 
to  the  price  agreed  upon,  the  real  value 
may  be  shown  as  tending  to  prove  which 
party  is  right.  Johnson  p.  Harder,  45 
Iowa,  677 ;  Bradbury  v.  D wight,  3  Met. 
31 ;    Bennell  v.  Kimball,  5  Allen  365  ; 


(6)  10  Bing.  482. 

(&i)  [McBride  v.  Silverthome,  11  U.  0. 
Q.  B.  545.] 

(c)  Valpy  ».  Gibson,  4  0.  B.  837 ;  2 
Sannd.  121  e,  note  (2),  by  Williams  Sexj. 
to  Webber  v,  Tivill;  [Joyce  ».  Swann,  17 


Saunders  v.  Clark,  106  Mass.  331 ;  Brewer    C.  B.  N.  S.  84 ;  James  v,  Muir,  33  Mich. 

r.  Uonsatonic  R.  R.  Co.  107  lb.  277.]  223,  227.    The  law  implies  a  contract  in 

(a\)  10  Bing.  376.  such  cases  to  pay  the  market  price  at  the 
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§  86.  In  Acebal  v.  Levy,  the  court  further  declared  that  where 
What  IB  the  contract  is  implied  to  be  at  a  reasonable  price,  this 
"reasona-  °^®*^^8»  "  Such  a  price  as  the  jury  upon  the  trial  of 
bie  price,  the  causc  shall,  under  all  the  circumstances,  decide  to  be 
reasonable.  This  price  may  or  may  not  agree  with  the  current 
Acebal  v.  P^^^  ^^  ^^^  Commodity  at  the  port  of  shipment  at  the 
^^y-  precise  time  when  such  shipment  is  niade.  The  current 
price  of  the  day  may  be  highly  unreasonable  from  accidental  cir- 
cumstances, ((?^)  as  on  account  of  the  commodity  having  been  pur- 
posely kept  back  by  the  vendor  himself,  or  with  reference  to  the 
price  at  other  ports  in  the  immediate  vicinity,  or  from  various 
other  causes." 

§  87.  It  is  not  uncommon  for  the  parties  to  agree  that  the 
fi"^  b^  ^  price  of  the  goods  sold  shall  be  fixed  by  the  valuers  ap- 
valuers.  pointed  by  them.  In  such  cases  they  are  of  course  bound 
by  their  bargain,  and  the  price  when  so  fixed  is  as  much  part  of 
the  contract  as  if  fixed  by  themselves,  (c?)  But  it  is  essential  to 
the  formation  of  the  contract  that  the  price  should  be  fixed  in  ac- 
cordance with  this  agreement,  and  if  the  persons  appointed  as  val- 


time  and  place  of  delivery.    McEwen  v.  held  that  the  property  in  the  wheat 

Morey,  60  111.  32.    The  fact  that  the  price  in  the  purchaser,  and  the'  seller,  having 

has  not  been  fixed  will  not  necessarily  afterwards  named  snch  day,  was  endcled 

prevent    the    title  from    passing,   but  is  to  the  payment  of  the  price,  as  thus  fixed, 

merely  a  fact  to  be  considered  by  the  jury  McConnell  v.  Hughes,  29  Wis.  537  ;  Eas- 

in  determining  whether  or  not   the  title  terlin  v.  Rylander,  59  Ga.  292;  Ames  p. 

has  passed.    Callaghan  v.  Myers,  89  111.  Qaimby,  96  U.  S.  324.    When  the  price  otf 

566.]  goods  sold  is  to  be  fixed  by  a  referee,  the 

(c^)  [See  Kountz    v,    Kirkpatrick,  72  contract  of  sale  is  not  perfect  until  the 

Penn.  St.  376,  cited  post,  §  870,  in  note  price  is  so  fixed.    Button  v.  Moore,  26 

(a).]  Ark.  382 ;  Vickers  v.  Vickers,  L.  R.  4  Eq. 

{d)  [See  Brown  v.  Bellows,  4  Pick.  529 ;  Scott  v.  The  Corporation  of  Liver- 
189  ;  Fuller  v.  Bean,  34  N.  H.  301,  304  ;  pool,  3  De  6.  &  J.  334.  A  sale  was  made 
Cunningham  v.  Ashbrook,  20  Mo.  553 ;  of  183  hogsheads  of  molasses  at  31  cents 
McCandlii»h  v.  Newman,  22  Penn.  St.  460 ;  a  gallon,  the  number  of  gal-  HcLea  v. 
Nutting  V.  Dickinson,  8  Allen,  540;  New-  Ions  to  be  determined. by  the  RoWnaon. 
Ian  V.  Dunham,  60  111.  233.  A  sale  was  gauge-mark  already  placed  upon  the  hogs- 
made  of  a  quantity  of  wheat,  at  a  price  heads  by  a  customs  ofiBcer.  The  plaintiffs 
McConnell  ten  cents  per  bushel  less  than  paid  for  the  molasses,  the  amounts  paid 
v.Hugheii.  i\^Q  Milwaukee  price  should  being  determined  by  the  above  method, 
be  on  a  day  thereafter,  which  the  seller  As  a  matter  of  fact,  there  was  not  so  much 
should  name,  and  the  wheat  was  delivered  molasses  as  indicated  by  the  gauge.  It 
in  pursuance  of  such  contract,  and  was  was  held  that  the  plaintiffs  could  not  re- 
destroyed  by  fire  before  the  seller  had  cover  for  the  deficiency.  McLea  v,  Rob- 
named  the  day  with  reference  to  which  inson,  2  Pugsley  &  Burbridge  (N.  B.),  83; 
the  price  should  be  determined.    It  was  Brown  v.  Cole,  45  Iowa,  601.] 
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aers  fail,  or  refuse  to  act,  there  is  no  contract  in  the  case  of  an  ex- 
ecutory agreement,  even  though  one  of  the  parties  should  himself 
be  the  cause  of  preventing  the  valuation,  (e)  But  if  the  agree- 
ment has  been  executed  by  the  delivery  of  the  goods,  the  vendor 
would  be  entitled  to  recover  the  value  estimated  by  the  jury,  if 
the  purchaser  should  do  any  act  to  obstruct  or  render  impossible 
the  valuation,  as  in  Clarke  v.  Westrope,  (/)  where  the  defendant 
had  agreed  to  buy  certain  goods  at  a  valuation,  and  the  valuers 
disagreed,  and  the  defendant  thereupon  consumed  the  goods,  so 
that  a  valuation  became  impossible. 

§  88.  Where  the  parties  have  agreed  to  fix  a  price  by  the  valu- 
ation of  third  persons,  this  is  not  equivalent  to  a  submis-  J*^°*^J'^i. 
sion  to  "  arbitration,"  within  the  common  law  procedure  .tration. 
act  (g)  (17  &  18  Vict.  c.  125,  s.  12),  and  it  was  therefore  held 
in  Boe  v.  Helsham,  (K)  that  where  one  party  had  appointed  a 
valuer,  and  the  other,  after  a  notice  in  writing,  had  declined  to 
do  the  same,  as  required  by  the  contract,  the  13th  section  of  the 
act  did  not  apply,  so  as  to  authorize  the  valuer  appointed  to  act  by 
himself  as  a  sole  arbitrator.     It  has  been  held,  however,   ^^[P?^f " 
that  if  the  persons  named  as  valuers  accept  the  oflSce  or  valuers, 
employment  for  reward  or  compensation,  they  are  liable  in  dam- 
ages to  the  parties  to  the  contract  for  neglect  or  default  in  per- 
forming their  duties,  (i) 

§  89.  In  the  civil  law  it  was  a  settled  rule  that  there  could  be 
no  sale  without  a  price  certain,  (h)     "  Pretium  autem   ^i^n  \^^ 
constitui  oportet,  nam  nulla  emptio  sine  pretio  esse  po-  "topnce. 
test ;  sed  et  certum  esse  debet,"  was  the  language  of  the  Insti- 


(«)  Thnrnell  v.  Balbirnie,  2  M.  &  W. 
786 ;  Cooper  v.  Shattleworth,  25  L.  J.  Ex. 
114;  Vickers  v,  Vickers,  L.  R.  4  Eq.  529  ; 
Milnea  v.  Gery,  14  Ves.  400;  Wilks  w. 
Davis,  3  Mer.  507 ;  [Wittowsky  u.  Was- 
son,  71  N.  Car.  451.  See  Fuller  v.  Bean, 
34  N.  H.  304 ;  De  Cew  v.  Clark,  19  U.  C. 
C.P.  155.] 

(/)  18  C.  B.  765  ;  [  Wittkowsky  v.  Was- 
8on,  71  N.  Car.  456.] 

{g)  Collins  v,  Collins,  26  Beav.  306  ;  28 
L.  J.  Ch.  184  ;  Vickers  v.  Vickerp,  L.  R. 
4Eq.  529. 

(A)  L.  R.  2  Ex.  72.  But  see  Re  Hopper, 
L.  R.  2  Q.  B.  367 ;  Re  Anglo-Italian  Bank, 
L.  R.  2  Q.  B.  452. 


(t)  Jenkins  v.  Betham,  15  C.  B.  189; 
24  L.  J.  C.  P.  94;  Cooper  v.  Shuttle- 
worth,  25  L.  J.  Ex.  114. 

(h)  ["  The  language  of  the  civil  law 
upon  this  subject  is  the  language  of  com- 
mon sense.''  Story  J.  in  Flagg  v,  Mann, 
2  Sumner,  538.  **  But  if  the  price  can  be 
made  certain,  it  is  sufficient.''  Bell  J.  in 
Fuller  V.  Bean,  34  N.  H.  304.  See  Mad- 
dock  V.  Stock,  4  U.  C.  Q.  B.  118.  In  El- 
ridge  V.  Richardson,  3  U.  C.  Q.  B.  149, 
it  was  held  that  in  an  action  on  the  com- 
mon counts  for  goods  bargained  and  sold, 
the  plaintiff  must  show  a  certain  price 
agreed  upon.] 
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totes,  (l)  And  it  was  a  sabject  of  long  contest  among  tbe  earlier 
jurisconsults  whether  the  necessity  for  a  certain  price  did  not  ren- 
der invalid  an  agreement  that  the  price  should  be  fixed  by  a  third 
person  ;  but  Justinian  put  an  end  to  the  question  by  positive  leg- 
islation :  ^^  Alioquin  si  inter  aliquos  ita  convenerit,  ut  quanti  Ti- 
tins  rem  aestimaverit  tanti  sit  empta,  inter  veteres  satis  abundeqne 
hoc  dubitabatur  sive  constat  venditio,  sive  non.  Sed  nostra  de- 
cisio  ita  hoc  constituit,  ut  quotiens  sic  composita  sit  venditio, 
quanti  ille  cestimaverit^  sub  hac  conditione  staret  contractus ;-  ut  si 
quidem  ipse  qui  nominatus  est  pretium  definierit,  omnimodo  se- 
cundum ejus  sestimationem  et  pretium  persolvatur  et  res  tradatar, 
et  venditio  ad  effectum  perducatur,  emptore  quidem  ex  empto  ao- 
tione,  venditore  ex  vendito  agente.  Sin  autem  ille  qui  nominatus 
est,  vel  noluerit  vel  non  potuerit  pretium  definire,  tunc  pro  nihilo 
esse  venditionem  quasi  nullo  pretio  statuto.  Quod  jus,  cum  in 
venditionibus  nobis  placuit,  non  est  absurdum  et  in  locationibus  et 
conductionibus  trahere."  (V)  These  rules  have  been  adopted  into 
the  Code  Napoleon.  Art.  1591 :  "  Le  prix  de  la  vente  doit  fetre 
d^termin^  et  d^sign^  par  les  parties."  1592  :  ^^  II  pent  cependant 
^tre  laiss^  ^  Tarbitrage  d'un  tiers  ;  si  le  tiers  ne  veut  ou  ne  peut 
faire  1'  estimation,  il  n'y  a  point  de  vente." 

(/)  Lib.  iii.  tit.  xxiii.  s.  1. 
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§  90.  The  common  law  which  recognized  the  validity  of  verbal 
contracts  of  sale  of  chattels,  for  any  amount,  and  how-  Hisfory  of 
ever  proven,  was  greatly  modified  by  the  statute  of  29  the  tatute. 
Charles  2,  c.  3.  This  celebrated  enactment,  familiarly  known  as 
the  "  Statute  of  Frauds,"  is  now  in  force  not  only  in  England  and 
most  of  our  colonies,  but  exists,  with  some  slight  variations,  in  al- 
most every  state  of  the  American  Union.  Its  history  was  but  im- 
perfectly known  till  the  year  1823,  when  Lord  Eldon  gave  to  Mr. 
Swanston,  the  reporter  of  his  decisions,  the  MSS.  of  Lord  Notting- 
ham, (a)  among  which  was  his  lordship's  report  of  the  case  of  Ash 
V.  Abdy,  (ft)  in  which  he  said,  on  the  13th  June,  1678,  less  than 

(a)  See  note  to  Crowley's  case,  2  Swans,  urging  part   lay  upon  him,  and  I  have 

^'  reason  to   think  it  had   the  first  spring 

(6)  3  Swans.  664,  Appendix.  In  North's  from  his  lordship's  notice."  [In  Wjndham 

Life  of  Lord  Keeper  Guilford,  vol.  i.  p.  v.  Ghetwyud,  1  Burr.  418,  Lord  Mansfield 

108,  he  states  of  his  lordship  :  "  He  had  said  :  "  It  has  heen  said  *  that  this  act  of 

a  great  hand  in  the  statute  of  frauds  and  29  C.  2,  c.  3,  was  drawn  by  Ld.  Ch.  J. 

peijnries,  of  which  the  Lord  Nottingham  Hale.'     But  this  is  scarce  probable.     It 

said  that  every  line  was  worth  a  subsidy,  was  not  passed  till  after  his  death ;  and  it 

But  at  that  time  the  Lord  Chief  Justice  was  brought  in  in  the  common  way,  and 

Hale  had  the  preeminence,  and  was  chief  not  upon  any  reference  to  the  judges."] 
in  the  ixing  of  that  law,  although  the 
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two  years  after  the  passage  of  the  law,  that  he  oyerraled  a  demur- 
rer to  a  bill  which  ^^  was  to  execute  a  parol  agreement,  before  the 
late  act,  for  prevention  of  frauds  and  perjuries,  but  the  bill  itself 
was  exhibited  since  the  act."  The  ground  of  the  decision  was, 
that  the  statute  was  intended  to  be  prospective  solely,  and  not 
retrospective,  ^'  and  I  said,  that  I  had  some  reason  to  know  the 
meaning  of  this  law,  for  it  had  its  first  rise  from  me,  who  brought 
in  the  bill  into  the  Lords'  House,  though  it  afterwards  received 
some  additions  and  improvements  from  the  judges  and  the  civil- 
ians." (c) 

§  91.  The  section  of  the  statute  which  is  specially  applicable  to 
The  17th      ^^^  Subject  of  this  treatise  is  the  17th.     In  the  examina- 
section.        tion  of  its  provisious,  and  of  the  rules  for  its  construc- 
tion and  application,  the  arrangement  of  Mr.  Justice  Blackbom 
will  be  followed,  as  not  susceptible  of  improvement.    The  language 
of  this  17th  section  is  as  follows  :  ^*-  And  be  it  enacted,  that  from 
and  after  the  said  four-and-twentieth  day  of  June  (A.  D.  1677),  no 
contract  for  the  sale  of  any  goods,  wares,  or  merchandises,  for  the 
price  (d)  of  ten  pound  sterling,  or  upwards,  («)  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  that  some  note  or  memoran- 
dum in  writing  of  the  said  bargain  be  made,  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  (/) 

(c)  As  to  the  traditions  of  the  aid  and  (/)  [In  Townsend  v.  Hargrares,  118 

cooperation  of  Lord  Hale  and  Sir  Leoline  Mass.  334,  Colt  J.,  referriDg  to  the  stat- 

Jenkins,  see  Wain  v.  Warlters,  5  East,  17 ;  ute  of  frauds,  said  :  *'  The  purpose  of  this 

Wyndham   v.   Chetwynd,    I  Burr.  419  ;  celebrated  enactment,  as  declared  in  the 

Wynn's  Life  of  Sir  Leoline  Jenkins,  vol.  preamble,  and  gathered  from  its  proTi- 

i*  p.  3.  sions,  is  to  prevent  frand  and  falsehood^ 

{d)  This  word    changed   to    "  value,"  by  requiring  a  party,  who  seeks  to  enforce 


post,  §  93.  an  oral  contract  in  court,  to   Purpose 

(c)  [The  statutes  of  frauds  of  the  diflfer-  produce,  as    additional    evi-   JJJnte^oftbe 

ent  American  States  differ  from  each  other  dence,    some  written  memo-  stAtate. 

and  from  the  English  statute  in  regard  to  randum  signed  by  the  party  sought  to 

the  amount  necessary  to  bring  a  contract  be  charged,  or  proof  of  some  act  com* 

within  them.    In   New   Hampshire   it  is  (irmatory  of  the  contract  relied  on.     It 

fixed  at  $33.33  ;  in  Maine  at  $30  ;  in  Yer-  does    not    prohibit    such    contract.      It 

mont  at  $40 ;  in  New  York,  Connecticut,  does  not  declare  it  shall  be  void  or  iUe- 

Massachusetts,  and  most  other  states,  $50;  gal,   unless   certain    formalities    are    oIk 

in  Rhode  Island,  this  provision  has  never  served.    If  executed,  the  effect  of  its  per- 

been  adopted.]  formance  on  the  rights  of  the  parties  is 
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§  92.  The  first  question  that  obviously  presents  itself  under  this 
enactment  is,  what  contracts  are  embraced   under  the   what  con- 
words  "  contracts   for  the   sale  of   any  goods,"  &c.     A   braced^S 
contract  may  be  perfectly  binding  between  the  parties,   ^*^ 
so  as  to  give  either  of  them  a  remedy  against  the  person  and  gen- 
eral estate  of  the  other  in  case  of  default,  but  having  no  effect  to 

not  changed,  and  the  consideration  may  held  otherwise.    See  Leroux  v.  Brown,  12 

be    recovered.'    Stone    v,  Dennison,    13  C.  B.  810;  Carrington  v.  Roots,  2  M.  & 

Pick.   1 ;    Baaford  v,  Pearson,  9  Allen,  W.  248  ;   Reade  v.  Lamb,  6  Ex.   130 ; 

387  ;  Natting  V.Dickinson,  8  lb.  540.  (i)  Browne  St.  Frauds,  §§115,  136.    In  cai^ 

The  memorandum  required  is  the  mem-  rjing  out  its  purpose,  the  statute  only  af- 

orandum  of  only  one  of  the  parties ;  the  fects  the  modes  of  proof  as  to  all  con- 

altemative  acts  of  the  seyenteenth  section  tracts  within  it.    If  a  memorandum  or 

proceed  from  one  only;  they  presuppose  proof  of  any  of  the  alternative  require- 

a  contract,  and  are  in  affirmance  or  par-  ments  peculiar  to  the  seventeenth  section 

tial  execution  of  it;  they  are  not  essential  be  furnished;  if  acceptance   and    actual 

to  its  existence ;  need  not  be  contempora-  receipt  of  part  be  shown ;  then  the  oral 

neous,  and  are  not  prescribed  elements  in  contract,  as  proved  by  the  other  evidence, 

its  formation.    It  is  declared  in  the  fourth  is  established  with  all  the  consequences 

section,  that  no  action  shall  be  brought  which  the  common  law  attaches  to  it.    If 

upon  the  promises  therein  named,  unless  It  be  a  completed  contract  according  to 

some  memorandum  of  the  agreement  shall  common  law  rules,  then,  as  between  the 

be  in  writing ;  and  in  the  seventeenth,  that  parties  at  least,  the  property  vests  in  the 

no  contract  for  the  sale  of  goods  '  shall  be  purchaser,  and  a  right  to  the  price  in  the 

allowed  to  be  good,'  or,  as  in  our  statute  seller,  as  soon  as  it  is  made,  subject  only 

[Massachusetts], '  shall  be  good  and  valid,'  to  theseller's  lien  and  rights  of  stoppage 

unless  the  buyer  accepts  and  receives  part  in  transitu."    And  upon  these  considera- 

or  gives  earnest,  or  there  is  some  mem-  ations,  it  was  held  in  the  above  case  of 

orandam    signed    by   the    parties  to    be  Townsend  v.  Hargraves,  that  the  statute 

charged,  or,  as  in  our  statute,  by  the  party  of  frauds  affects  the  remedy  only  and  not 

to  be  charged.    It  is  true  there  is  differ-  the  validity  of  the  contract,  and  if  there  is 

ence  in  phraseology  in  these  sections;  but  a  completed  oral  contract  of  sale  of  goods, 

in  view  of  the  policy  of  the  enactment,  the  acceptance  and  receipt  of  part  of  the 

and  the  necessity  of  giving  consistency  to  goods  by  the  purchaser  takes  the  case  out 

all  its  parts,  this  difference  cannot  be  held  of  the  statute,  although  such  acceptance 

to  change  the  force  and  effect  of  the  two  and  receipt  take  place  after  the  rest  of 

sections.     *  Allowed  to  be  good,'  means  the  goods  are  destroyed  by  fire  while  in 

good  for  the  purpose  of  a  recovery  under  the  hands  of  the  seller  or  his  agent.    See 

it;  and  the  clause  in  the  last  part  of  the  Leather  Cloth  Co.  v.  Hieronimus,L.  R.  10 

latter  section,  which  requires  the  memo-  Q.  B.  140;  po»<,§  208,  note  (g).    The  de- 

randnm  to  be  signed  by  the  party  or  par-  fence  of  the  statute  of  frauds  can  be  made 

ties  to  be  charged,  implies  that  the  validity  only  by  the  parties  to  the  contract,  or 

intended  is  that  which  will  support  an  ac-  their  privies.    Chicago  Dock  Co.  v.  Een- 

tion  on  the  contract.     We  find  no  case  in  zie,  49  111.  289.] 

which  it  is  distinctly  and  authoritatively 

0)  Wood  V.  Shultis,  4  Hun,  309;  Rose-  R.  R.  Co.  51  N.  Y.  583  ;  Boyden  v.  Crane, 

paugh  V.  Yredenburgh,  16  lb.  60;  King  r.  7  Alb.  L.  J.  203;  Towsley  v.  Moore,  30 

Brown,  2  Hill,  485 ;  Day  v.  N.  Y.  Cent.  O.  St.  184 ;  Jellison  v.  Jordan,  68  Me.  373 
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transfer  the  property  or  right  of  possession  in  the  goods  them- 
selves, and  therefore  giving  to  the  proposed  purchaser  none  of  the 
rights,  and  subjecting  him  to  none  of  the  liabilities,  of  an  owner ; 
and  this  is  an  ^^  executory  agreement."  Or  it  may  be  a  perfect 
sale,  as  already  defined,  conveying  the  absolute  general  property 
in  the  thing  sold  to  the  purchaser,  entitling  him  to  the  goods  them- 
selves, independently  of  any  personal  remedy  against  the  vendor 
for  breach  of  contract,  and  rendering  him  liable  to  the  risk  of  loss 
in  case  of  their  destruction  ;  and  this  is  a  '^  bargain  and  sale  of 
goods." 

§  93.  The  distinction  between  these  two  agreements  will  be 
Lord  Ten-  more  fully  considered  hereafter ;  but  for  the  present  it 
act.^° '  suflSces  to  remark,  that  until  the  year  1828  the  decisions 
were  somewhat  contradictory,  and  perhaps  irreconcilable,  on  the 
question  whether  the  words  "  contracts  for  the  sale  of  any  goods," 
&c.  in  this  section,  were  applicable  to  agreements  for  future  de- 
livery, that  is  to  say,  to  executory  agreements,  or  only  to  such 
as  were  equivalent  to  the  common  law  contract,  known  as  a  bar- 
gain and  sale.  (^)  The  decisions  excluding  such  contracts  from 
the  operation  of  the  statute  were  principally.  Towers  v.  Os- 
borne, (A)  in  1724,  Clayton  v.  Andrews,  (i)  in  1767,  and  Groves 
v.  Buck,  (A:)  in  1814.  Those  which  upheld  the  contrary  rule  were 
Rondeau  v.  Wyatt,  (l)  in  1792,  Cooper  v.  Elston,  (m)  in  1796, 
and  Garbutt  v,  Watson,  (w)  in  1822.  The  question  is  no  longer 
open,  for  the  legislature  intervened,  and  in  9  Geo.  4,  c.  14,  s,  7, 
known  as  "  Lord  Tenterden's  act,"  recited,  that  "  it  has  been 
held  that  the  said  recited  enactments  "  (f.  e.  the  17th  sect,  of  the 
statute  of  frauds)  "  do  not  extend  to  certain  executory  contracts 
for  the  sale  of  goods,  which  nevertheless  are  within  the  mischief 
thereby  intended  to  be-  remedied,"  and  then  proceeded  to  enact 
that  the  provisions  of  the  17th  section  *'  shall  extend  to  all  con- 

ig)  [In  Eight  v,  Ripley,  19  Maine,  137,  Bennett  v.  Hull,  10  John.  364;  Cason  o. 

139,  Shepley  J.  said:   "It  may  be  con-  Cheely,  6  Ga.  554;   Downs  v.  Robs,  23 

flideied  as  now  settled,  that  the  statute  of  Wend.  270.     See  the  language  of  Hobin- 

frauds  embraces  executory  as  well  as  exe-  son  C.  J.  in  Lane  v.  Melville,  3  U.  C.  Q. 

cuted  contracts  for    the  sale    of   goods.  B.  (O.  S.)  124,  p.  127.] 

Kent  J.  in  Edwards  v.  Grand  Trunk  Rail-  (h)  1  Strange,  506. 

way  Co.  48  Maine,  379;  Shaw  C.  J.  in  (i)  4  B^rr.  2101. 

Mixer  v.  Howanh,  21  Pick.  207;  Bellows  [k)  3  M.  &  S.  178. 

J.  in  Pitkin  v.  Noyes,  48  N.  H.  297  ;  Gil-  (/)  2  H.  Bl.  63. 

man  v.  Hill,  36  lb.  318;  Sewall  v.  Fitch,  (w)  7  T.  R.  14. 

8  Cowen,   215;   2  Kent,  511,  note  (d) ;  (n)  5  B.  &  Aid.  613. 
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tracts  for  the  sale  of  goods  of  the  value  of  ten  pounds  sterlrng  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  deliv- 
ered at  some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  deliv- 
ery, or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."  (n^)  It  is  settled 
in  Scott  V.  Eastern  Counties  Railway  Company,  (o)  and  in  Har- 
man  v.  Reeve,  (»)  that  this  enactment  must  be  con-  "Value" 
strued  as  incorporated  with  the  statute  of  frauds,  and  *"price." 
that  its  effect  is  to  substitute  the  word  "  value  "  for  "  price  "  in 
the  17th  section. 

§  94.  There  have  been  numerous  decisions,  and  much  diversity 
and  even  conflict  of  opinion,  in  relation  to  the  proper   Di^jin^tj 
principle  by  which  to  test  whether  certain  contracts  are   1;®^^^®?, 
"  contracts  for  the  sale,"  &c.  under  the  17th  section,  or  and 
contracts  for  work  and  labor  done  and  materials  fur-   labor  done, 
nished.     A  review  of  the  cases  will  exhibit  the  different   riauTur^ 
lights  in  which  the  subject  has  presented  itself  to  the   "»**»«^" 
minds  of  eminent  judges.     Towers  v.  Osborne  (j^)   was  on  an 
agreement  to  make  and  furnish  a  chariot.     Held  not   Towers 
within  the  statute.     But  the  ground  of  decision  in  this   Osborne. 
case  was,  that  the  17th  section  did  not  apply  to  executory  agree- 
ments, and  on  this  point  the  case  is  met  by  Lord  Tenterden's  act. 
In  Clayton  v.  Andrews,  (r)  a  contract  for  the  future  de-   Q^g^y^^ 
livery  of  wheat  not  yet  threshed  was  held  not  within   Andrews. 
the  statute,  under  the  authority  of  the  preceding  case. 

§  95.  In  Groves  v.  Buck,  («)  the  agreement  was  for  the  purchase 
by  defendant  of  a  quantity  of  oak  pins,  not  then  in  ex-   Groves  v, 
tstenee^  but  that  were  to  be  cut  by  plaintiff  out  of  slabs   ^"^*^' 
owned  by  him,  and  to  be  delivered  at  a  future  time.     This  agree- 


(n')  [Cameron  V.  Morrison,  Arm8.|  Mac- 
artD.  &  Ogl.  128.] 

(o)  12  M.  &  W.  33. 

ip)  18  C.  B.  587,  and  25  L.  J.  C.  P. 
257. 

{g)  1  Strange,  506. 

(r)  4  Burr.  2101.  [The  court  of  appeals 
in  Maryland,  in  Eichelberger  v.  M'Cauley, 
5  Harr.  &  J.  213,  followed,  with  some  re- 
luctance, the  case  of  Clayton  v.  Andrews, 
and  declared  that  it  was  to  be  extended 
only  to  cases  where  the  work  and  labor 

7 


to  be  done  may  be  considered  as  essential 
parts  of  such  contracts.  See  Cason  v. 
Cheely,  6  Ga.  554;  Sewall  v.  Fitch,  6 
Cowen,  215;  Downs  v.  Ross,  23  Wend. 
270  ;  Courtright  v.  Stewart,  19  Barb.  455 ; 
Jackson  v.  Covert,  5  Wend.  139  ;  Gorham 
V.  Fisher,  30  Vt  428;  Hijjgins  v.  Murray, 
73  N.  Y.  252.] 

(s)  3  M.  &  S.  178.  [See  Gilman  v. 
Hill,  36  N.  H.  317,  318;  Cummings  v. 
Dennett,  26  Maine,  397;  Abbott  v.  Gil- 
christ, 38  lb.  260.] 
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ment  was  held  not  to  be  embraced  in  the  17th  section  of  the  stat- 
ute of  frauds.  Lord  Ellenborough  put  his  opinion  on  the  ground 
that  the  '*  subject-matter  of  this  contract  did  not  exist  in  rerum  na- 
turd :  it  was  incapable  of  delivery  and  of  part  acceptance,  and 
where  that  is  the  case,  the  contract  has  been  considered  not  within 
the  statute."  (t)  This  ground  is  agsiin  met  by  the  9  Geo.  4,  c. 
14,  s.  7,  but  Dampier  J.,  in  declining  to  apply  the  case  of  Ron- 
deau V,  Wyatt  (presently  noticed),  said  that  this  hist-mentioned 
case  was  distinguishable,  because  in  the  other  cases  cited  "  some 
work  was  to  be  performed." 

§  96.  In  Rondeau  v,  Wyatt,  (u)  where  an  executory  contract 
Rondeau  was  held  to  be  within  the  statute.  Lord  Loughborougii 
r.  Wyatt.     g^|^  ^^^^^  jt  ^j^^  ^^^^  ^f  Towers  V.  Sir  John  Osborne  was 

plainly  out  of  the  statute,  not  because  it  was  an  executory  contract, 
as  has  been  said,  but  because  it  was  for  work  and  labor  to  be  done, 
and  materials  and  other  necessary  things  to  be  founds  which  is  dif- 
ferent from  a  mere  contract  of  sale,  to  which  alone  the  statute 
is  applicable."  (x)  His  lordship  also  disposed  of  the  case  of  Clay- 
ton V,  Andrews  (y)  (subsequently  overruled  in  Garbutt  v.  Wat- 
son), (z)  by  saying,  that  in  tluit  case  also  **  there  was  some  work 
to  be  performed,  for  it  was  necessary  that  the  corn  should  be 
threshed  before  the  delivery." 

§  97.  In  Garbutt  v,  Watson,  (2)  where  a  sale  of  flour,  to  be 
Garbutt ».  manufactured  out  of  wheat  yet  unground,  was  held  to 
Watuon.  ^^  within  the  statute,  Abbott  C.  J.  said  that  in  Towers 
v.  Osborne  "  the  chariot,  which  was  ordered  to  be  made,  would 
never  ^  but  for  that  order^  have  had  any  existence.^*  This  expres- 
sion, as  well  as  the  similar  one  by  Lord  Ellenborough  in  Groves 
V.  Buck  (^ante  §  95),  would  imply  that  the  distinction  between  a 
"  contract  for  sale ''  and  one  for  "  work,  labor,  and  materials,"  is 
tested  by  the  inquiry,  whether  the  thing  transferred  is  one  not  in 
existence,  and  which  would  never  have  existed  but  for  the  order 

{t)  [It  is  very  clearly  settled,  by  the  more  (x)  [In  Hight  v,  Ripley,  19  Maine,  139, 

recent  EnglJBh  and  Anieiican  cases,  that  Shepley  J.   said:    "The  decision  in  the 

it  is  not  essential  thai  the  goods  be  capable  case  of  Towers  v.  Osborne  is  esteemed  to 

of  delivery  at  the  time  of  making  the  con-  have  been  correct,  while  the  reasons  for  it 

tract,   to   bring  it   within  the  statute  of  are  rejected  as  erroneous.      The  chariot 

frauds.    Pitkin  v.  Noyes,  48  N.  H.  298 ;  bespoken  does  not  appear  10  have  existed 

Prescott  u.  Locke,  51  lb.  97;  Finney  v.  at  the  time,  but  to  have  been  manufactured 

Apgar,  31  N.  J.  (2  Vroom)  266;  Wegg  u.  to  order.] 

Drake,  16  U.  C.  Q.  B.  252.]  {y)  4  Burr.  2101. 

(u)  2  U.  Bl.  63.  (z)  5  B.  &  A.  613. 
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of  the  party  desiring  to  acquire  it,  or  a  thing  which  would  have 
existed,  and  been  the  subject  of  sale  to  some  other  person,  even  if 
the  order  had  never  been  given.  Bayley  J.,  however,  put  his 
opinion  on  the  ground  that  ^^  this  was  substantially  a  contract  for 
the  sale  of  flour,  and  it  seems  to  me  immaterial  whether  the  flour 
was  at  the  time  ground  or  not.  The  question  is,  whether  this  was 
a  contract  for  goods,  or  for  work  and  labor  and  materials  found. 
I  think  it  was  the  former,  and  if  so,  it  falls  within  the  statute  of 
frauds.*'(a)  Holroyd  J.  concurred,  "  that  this  was  a  contract  for 
the  sale  of  goods,"  but  neither  of  the  judges  gave  a  reason  for  this 
opinion  (undoubtedly  correct),  and  thus  no  aid  is  afforded  by  their 
language  in  furnishing  a  test  for  distinguishing  the  two  contracts 
from  each  other. 

§  98.  In  Smith  v,  Surman  (6)  an  action  was  brought  to  recover 
the  value  of  certain  timber,  under  a  verbal  contract,  by  Smith  v. 
which  plaintiff  agreed  to  sell  to  defendant  at  so  much  S"'^™*^- 
per  foot  the  timber  contained  in  certain  trees  then  growing  on 
plaintiff's  land.  Bayley  J.  was  of  opinion  that  "  this  was  a  con- 
tract for  the  future  sale  of  the  timber  when  it  should  be  in  a  state 
fit  for  delivery.  The  vendor,  so  long  as  he  was  felling  it  and  pre- 
paring it  for  delivery,  was  doing  work  for  himself^  and  not  for  the 
defendant^^ 

§  99.  In  Atkinson  v.  Bell  ((?)  the  whole  subject  was  much  dis- 
cussed. The  action  was  in  assumpsit  for  goods  sold  and  Atkinson 
delivered,  goods  bargained  and  sold,  work  and  labor  ^'  ^"' 
done,  and  materials  found  and  provided.  The  facts  were,  that  one 
Kay  had  patented  a  certain  machine,  and  the  defendants,  thread 
manufacturers,  desiring  to  try  it,  wrote  him  an  order  to  procure  to 
be  made  for  them  as  soon  as  possible  some  spinning-frames,  in  the 
manner  he  most  approved  of.  Kay  employed  Sleddon  to  make 
them  for  the  defendants,  informing  Sleddon  of  the  order  received 
by  him,  and  he  superintended  the  work.  After  the  frames  were 
made  they  lay  for  a  month  on  Sleddon's  premises,  while  he  was 
doing  some  other  work  for  the  defendants  under  Kay's  superin- 
tendence. Kay  then  ordered  Sleddon  to  make  some  changes  in 
the  frames,  and  after  this  was  done,  the  frames  were  put  into  boxes 
by  Kay's  directions,  and  remained  in  the  boxes  for  some  time  on 

(a)  [See  Edwards  v.  Grand  Trunk  Bail-    Nojes,  48  N.  H.  298 ;  Prescott  v,  Locke, 
way  Co.  54  Maine,  105,  110.]  51  lb.  97.] 

(6)    9  B.  &  C.   568.     [See  Pitkin  v,        (c)  8  B.  &  C.  277. 
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Sleddon's  premises.  On  the  23d  June,  Sleddon  wrote  to  the 
defendants  that  the  machines  had  been  ready  for  three  weeks,  and 
asked  how  they  were  to  be  sent.  On  the  8th  August,  Sleddon 
became  bankrupt,  and  his  assignees  required  the  defendants  to  take 
the  machines ;  but  they  refused,  whereupon  action  brought.  The 
judges  were  all  of  opinion  that  the  property  in  the  goods  had  not 
vested  in  the  defendants,  (c?)  and  that  a  count  for  goods  bargained 
and  sold  could  not  be  maintained  ;  but  Bay  ley  and  Holroyd  J  J. 
expressed  the  opinion  that  a  count  for  not  accepting  would  have 
supported  the  verdict  in  the  plaintiff's  favor.  On  the  count  for 
work  and  labor  and  materials,  the  judges  were  also  unanimoos 
that  these  had  been  furnished  by  Sleddon  for  his  own  benefit,  and 
not  for  the  defendants',  that  is  to  say,  that  the  contract  was  an 
executory  agreement  for  sale,  and  not  one  for  work,  &c.  Bayley 
J.  said  :  ^^  If  you  employ  a  man  to  build  a  house  on  your  land,  or 
to  make  a  chattel  with  your  materials,  the  party  who  does  the 
work  has  no  power  to  appropriate  the  produce  of  his  labor  and 
your  materials  to  any  other  person.  Having  bestowed  his  labor 
at  your  request,  on  your  materials,  he  may  maintain  an  action 
against  you  for  work  and  labor  done.  But  if  you  employ  another 
to  work  up  his  own  materials  in  making  a  chattel,  then  he  may 
appropriate  the  produce  of  that  labor  and  materials  to  any  other 
person.  No  right  to  maintain  any  action  vests  in  him  during  the 
progress  of  the  work ;  but  when  the  chattel  has  assumed  the  char- 
acter bargained  for,  and  the  employer  has  accepted  it^  the  party 
employed  may  maintain  an  action  for  goods  sold  and  deliv- 
ered ;  (d^)  or  if  the  employer  refuses  to  accept,  a  special  action  on 
the  case  for  such  refusal ;  but  he  cannot  maintain  an  action  for 
work  and  labor,  because  his  labor  was  bestowed  on  his  oum  mate- 
rials^ and  for  himself,  and  not  for  the  person  who  employed  him." 
The  concluding  passage  of  this  opinion  is  no  doubt  too  broadly 
expressed,  for  although  true  generally,  it  is  not  universally  the  case 
that  an  action  for  work  and  labor  will  not  lie  when  performed  on 
materials  that  are  the  property  of  the  workman.  This  inaccurate 
dictum  had  the  effect  for  a  time  of  weakening  the  authority  of 
Atkinson  v.  Bell,  (g)  subjecting  it  to  the  criticism  of  Maule  and 

(d)  On  this  subject  see  post,  book  II.;  (e)  See  remarks  on  another  point  de- 
[Halterlino  v.  Kice,  62  Barb.  593,  598 ;  cided  in  Bell  v.  Atkinson,  poit,  book  XL 
Mixer  v.  Howarth,  21  Pick.  203,  207.]  ch.  y. 

(<fi)  (Gooderham  v.  Dash,  9  U.  C.  C.  P. 
413.]  . 
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Erie  JJ.  in  Grafton  v.  Armitage,  (/)  and  of  Pollock  C.  B.  in 
Clay  v.  Yates,  (^)  but  it  was  fully  recognized  in  the  subsequent 
case  of  Lee  v.  Grifl&n.  (A) 

§  100.  Grafton  v.  Armitage  (/)  was  a  somewhat  singular  case. 
The  plaintiflE  was  a  working  engineer.  The  defendant  Grafton «. 
was  the  inventor  of  a  life-buoy,  in  the  construction  of  -^^'^^^^e®- 
which  curved  metal  tubes  were  used.  The  defendant  employed 
plaintiff  to  devise  some  plan  for  a  machine  for  curving  the  tubes. 
The  plaintiff  made  drawings  and  experiments,  and  ultimately  pro- 
duced a  drum  or  mandrel,  which  effected  the  object  required. 
His  action  was  debt  for  work,  labor,  and  materials,  and  for  money 
due  on  accounts  stated.  The  particulars  were  "  for  scheming  and 
experimenting  for,  and  making  a  plan-drawing  of,  a  machine,  &c. 
engaged  three  days,  at  one  guinea  per  day,  3Z.  3«. ;  for  workman's 
time  in  making,  &c.  and  experimenting  therewith,  \L  Bs. ;  for 
use  of  lathe  for  one  week,  128. ;  for  wood  and  iron  to  make  the 
drum,  and  for  brass  tubing  for  the  experiments,  58."  Defendant 
insisted,  on  the  authority  of  Atkinson  v.  Bell,  that  the  action" 
should  have  been  case  for  not  accepting  the  goods,  not  debt  for 
work  and  labor,  &c.  citing  the  dictum  at  the  close  of  Bayley  J.'s 
opinion.  But  Maule  J.  said  :  "  In  order  to  sustain  a  count  for 
work  and  labor,  it  is  not  necessary  that  the  work  and  labor  should 
be  performed  upon  materials  that  are  the  property  of  the  plain- 
tiff (sic  plainly  meaning  defendant')^  or  that  are  to  be  handed 
over  to  him."  Erie  J.  said :  "  Suppose  an  attorney  were  em- 
ployed to  prepare  a  partnership  or  other  deed,  the  draft  would  be 
upon  his  own  paper,  and  made  with  his  own  pen  and  ink :  might 
he  not  maintain  an  action  for  work  and  labor  in  preparing  it  ?  " 
In  delivering  the  decision,  Tindal  C.  J.  pointed  out  as  the  dis- 
tinction, that  in  Atkinson  v.  Bell  the  substance  of  the  contract 
was  that  the  machines  to  be  manufactured  were  to  be  sold  to  the 
defendant,  but  that  in  the  case  before  the  court  the  substance  of 
the  contract  was  not  that  plaintiff  should  manufacture  the  article 
for  sale  to  the  defendant,  but  that  he  should  employ  his  skill, 
labor,  and  materials  in  devising  for  the  use  of  defendant  a  mode  of 
attaining  a  given  object.  Coltman  J.  concurred,  and  said  that 
the  opinion  of  Bayley  J.  was  on  "  precisely  the  same  gi'ound  as 
the  lord  chief  justice  puts  this  case.     The  claim  of  a  tailor  or  a 

(/)  2  C.  B.  336 ;  15  L.  J.  C.  P.  20.  (h)  1  B.  &  S.  272  ;  30  L.  J.  Q.  B.  252. 

(g)  1  H.  &  N.  73 ;  25  L.  J.  Ex.  237. 
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shoemaker  is  for  the  price  of  goods  when  delivered,  and  not  for 
the  work  or  labor  bestowed  by  him  in  the  fabrication  of  them." 

§  101.  In  Clay  v.  Yates,  (i)  the  subject  was  treated  by  Pollock 
Clay  V.  C.  B.  in  1856,  as  a  matter  entirely  res  nova.  The  con- 
Yates.  tract  was  that  the  plaintiflE,  a  printer,  should  print  for 
the  defendant  a  second  edition  of  a  work  previously  published  by 
the  defendant,  the  plaintiflE  to  find  the  materials,  including  the 
paper.  Held,  that  this  was  not  a  contract  for  the  sale  of  a  thing 
to  be  delivered  at  a  future  time,  nor  a  contract  for  making  a  thing 
to  be  sold  when  completed,  but  a  contract  to  do  work  and  labor, 
furnishing  the  materials  ;  and  that  the  case  was  not  governed  by 
Lord  Tenterden's  act.  Pollock  C.  B.  said :  "  As  to  the  first 
point,  whether  this  is  an  action  for  goods  sold  and  delivered,  and 
requiring  a  memorandum  in  writing,  within  the  17th  section  of 
the  statute  of  frauds,  I  am  of  opinion  that  this  is  properly  an  ac- 
tion for  work  and  labor,  and  materials  found.  I  believe  it  ia  laid 
down  in  the  commencement  of  Chitty  on  Pleading,  that  that  is 
the  count  that  may  be  resorted  to  by  farriers,  by  medical  men,  by 
apothecaries,  and  I  think  he  mentions  surveyors  distinctly,  and 
that  is  the  form  in  which  they  are  in  the  habit  of  suing.  The 
point  made  in  the  case  cited,  in  which.  Bayley  J.  gave  an  opinion 
(Atkinson  v.  Bell),  I  think  may  be  answered  by  the  opinion  of 
Maule  J.  in  the  court  of  common  pleas  (Grafton  v,  Armitage)  ; 
and  then  we  have  to  decide  the  matter  as  if  it  were  now  without 
any  authority  at  all.  It  may  be  that  in  all  these  cases  part  of 
the  materials  is  found  by  the  party  for  whom  the  work  is  done, 
and  the  other  part  found  by  the  person  who  is  to  do  the  work. 
There  may  be  the  case  where  the  paper  is  to  be  found  by  one,  and 
the  printing  by  the  other,  and  so  on  ;  the  ink,  no  doubt,  is  always 
found  by  the  printer.  But  it  seems  to  me  the  true  rule  is  tlus, 
whether  the  work  and  labor  is  of  the  essence  of  the  contract,,  or 
whether  it  is  the  materials  that  are  found.  My  impression  is, 
that  in  a  case  of  work  of  art,  whether  it  be  silver  or  gold,  or  mar- 
ble or  common  plaster,  that  is  a  case  of  the  application  of  labor  of 
the  highest  description,  and  the  material  is  of  no  sort  of  impor- 
tance as  compared  with  the  labor,  and  therefore  that  all  this  would 
be  recoverable  as  work  and  labor,  and  materials  found.  I  do  not 
mean  to  say  the  price  might  not  be  recovered  as  goods  sold  and 
delivered  if  the  work  were  completed  and  sent  home.     No  doubt 

(i)  1  H.  &  N.  78 ;  25  L.  J.  Ex.  237. 
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it  is  a  chattel  that  was  bargained  for  and  delivered,  and  it  might 
be  recovered  as  goods  sold  and  delivered ;  but  still  it  would  not 
prevent  the  price  being  recovered  as  work  and  labor,  and  materials 
found.     It  appears  to  me,  therefore,  that  this  was  properly  sued 
for  as  work  and  labor,  and  materials  found,  and  that  the  statute 
of  frauds  does  not  apply;  and  I  am  rather  inclined  to  think  that 
it  is  only  where  the  bargain  is  merely  for  goods  thereafter  to  be 
fnade^  and  not  where  it  is  a  mixed  contract  of  work  and  labor^  and 
materials  founds  that  the  act  of  Lord  Tenterden  applies  ;  and  one 
of  the  reasons  why  you  find  no  cases  on  this  subject  in  the  books 
is,  that  before  Lord  Tenterden 's  act  passed,  the  statute  of  frauds 
did  not  apply  to  the  case  of  a  thing  begun,  whatever  it  might  be." 
Alderson  B.  concurred,  and  Martin  B.  said :    "  There  are  three 
matters  of  charge  well  known  in  the  law :  for  labor  simply,  for 
work  and  materials,  and  another  for  goods  sold   and  delivered. 
And  I  apprehend  every  case  must  be  judged  of  by  itself.     What 
is  the  present  case  ?     The  defendant  haying  written  a  manuscript, 
takes  it  to  the  printer  to  have  it  printed  for  him.     What  does  he 
intend  to  be  done  ?     He  intends  that  the  printer  shall  use   his 
types,  and  that  he  shall  set  them  up  by  putting  them  in  a  frame ; 
that  he  shall  print  the  work  on  paper,  and  that  the  paper  shall  be 
submitted  to  the  author  ;  that  the  author  shall  correct  it  and  send 
it  back  to  the  printer,  and  then  the  latter  shall  exercise  labor 
again,  and  make  it  into  a  perfect  and  complete  thing,  in  the  shape 
of  a  book.     I  think  the  plaintiff  was  employed  to  do  work  and 
labor,  and  supply  materials  for  it,  and  he  is  to  be  paid  for  it,  and 
it  really  seems  to  me  that  the  true  criterion  is  this :  Supposing 
there  was  no  contract  as  to  payment^  and  the  plaintiff  had  brought 
an  action^  and  sought  to  recover  the  value  of  that  which  he  had 
delivered^  would  that  be  the  value  of  the  book  as  a  book  ?     I 
apprehend  not,  for  the  book  might  not  be  worth  half  the  value 
of  the  paper  it  was  written  on.     It  is  clear  the  printer  would 
be  entitled  to  be  paid  for  his  work  and  labor,  and  for  the  ma- 
terials he  had  used  upon  the  work  ;  and,  therefore,  this  is  a  case 
of  work,  labor,  and  materials,  done  and  provided  by  the  printer 
for  the  defendant."     The  learned  baron  also  put  this  case  :  "  Sup- 
pose an  artist  paints  a  portrait  for  800  guineas,  and  supplies  the 
canvas  for  it  worth  10«.,  surely  he  might  recover  on  a  count  for 
work  and  labor." 
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§  102.  In  Lee  v.  Griffin,  (A)  the  last  reported  case,  the  fore- 
Lee  r.  goi"g  opinions  of  the  chief  baron  and  Baron  Martin 
Griffin.  were  questioned,  and  not  followed,  though  the  decision 
was  approved.  This  action  was  brought  by  a  dentist,  to  recoYer 
211,  for  two  sets  of  artificial  teeth  made  for  a  deceased  lady,  of 
whom  the  defendant  was  executor.  When  Clay  v.  Yates  was 
quoted  by  the  plaintiff  in  support  of  the  position  that  the  skill  of 
the  dentist  was  the  thing  really  contracted  for,  that  the  materials 
were  only  auxiliary,  and  that  the  count  for  work  and  labor  was 
therefore  maintainable.  Hill  J.  said :  ^^  Clay  v,  Yates  is  a  case  sui 
generis.  The  printer,  the  plaintiff  there,  in  effect  does  work 
chiefly  on  the  materials  which  the  defendant  supplied  ;  although, 
to  a  certain  extent,  the  plaintiff  may  be  said  to  supply  materials ; 
moreover^  the  printer  could  not  sell  the  hook  to  any  one  else^ 
Crompton  J.  said :  "  When  the  contract  is  such  that  a  chattel  is 
ultimately  to  be  delivered  by  the  plaintiff  to  the  defendant^  when  it 
has  been  senty  then  the  cause  of  action  is  goods  sold  and  delivered. 
The  case  of  Clay  v.  Yates  turned,  as  my  brother  Hill  pointed  out, 
upon  the  peculiar  circumstances  of  the  case.  I  have  some  doubt 
upon  the  propriety  of  the  decision,  but  we  should  be  bound  by  it 
in  a  case  precisely  similar  in  its  circumstances,  which  the  present 
is  not.  /  do  not  agree  with  the  proposition^  that  wherever  skill  is 
to  be  exercised  in  carrying  out  the  contract^  that  fact  makes  it  a 
contract  for  work  and  labor  ^  and  not  for  the  sale  of  a  chattel  It 
may  be,  the  cause  of  action  is  for  work  and  labor  when  the  ma- 
terials supplied  are  merely  auxiliary,  as  in  the  case  put  of  an  at- 
torney or  printer.  But  in  the  present  case,  the  goods  to  be  fur- 
nished, viz.  the  teeth^  are  the  principal  subject-matter ;  and  the 
case  is  nearer  that  of  a  tailor,  who  measures  for  a  garment,  and 
afterwards  supplies  the  article  fitted."  Hill  J.  said  :  "  I  think  the 
decision  in  Clay  v.  Yates  perfectly  correct,  according  to  the  par- 
ticular subject-matter  of  the  contract  in  that  case,  which  was  not 
a  case  of  a  chattel  ordered  by  one  of  another,  thereafter  to  be  made 
by  the  one  and  afterwards  to  be  delivered  to  the  other  ;  but  when 
the  subject-matter  of  the  contract  is  a  chattel  to  be  afterwards  de- 
livered^ then  the  cause  of  action  is  goods  sold  and  delivered^  and 
the  seller  cannot  sue  for  work  and  labor.  In  my  opinion,  Atkinson 
V.  Bell  is  good  law,  subject  only  to  the  objection  to  the  dictum  of 
Bayley  J.,  which  has  been  repudiated  by  Maule  J.  and  Erie  J.  in 

(k)  1  B.  &  S.  272 ;  30  L.  J.  Q  B.  252.      [See  Preaoott  v,  Locke,  51  N.  H.  96,  97.] 
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Grafton  v.  Armitage."  Blackburn  J.  said  :  "  If  the  contract  be 
such  that  it  will  remit  in  the  sale  of  a  chattel^  the  proper  form  of 
action,  if  the  employer  refuses  to  accept  the  article  when  made, 
would  be  for  not  accepting.  But  if  the  work  and  labor  be  be- 
stowed in  such  a  manner  as  that  the  result  would  not  be  anything 
which  could  properly  be  said  to  be  the  subject  of  sale^  then  an  action 
for  work  and  labor  is  the  proper  remedy.  In  Clay  v.  Yates  the 
circumstances  were  peculiar ;  but  had  the  contract  been  com- 
pleted, it  could  scarcely  perhaps  have  been  said  that  the  result 

was  the  sale  of  a  chattel I  do  not  think  that  the  relative 

value  of  the  labor  and  of  the  materials  on  which  it  is  bestowed  can 
in  any  case  be  the  test  of  what  is  the  cause  of  action  ;  and  that  if 
Benvenuto  Cellini  had  contracted  to  execute  a  work  of  art  for  an- 
other, much  as  the  value  of  the  skill  might  exceed  that  of  the 
materials,  the  contract  would  have  been  [none]  the  less  for  the 
sale  of  a  chattel."  (Z) 

§  103.  In  reviewing  these  decisions,  it  is  surprising  to  find  that 
a  rule  so  satisfactory  and  apparently  so  obvious  as  that  JjJ^JjJ^J^* 
laid  down  in  Lee  v.  Griffin,  in  1861,  should  not  have  cases. 
been  earlier  suggested  by  some  of  the  eminent  judges  who  had 
been  called  on  to  consider  the  subject,  beginning  with  Lord  Ellen- 
borough,  in  1814,  and  closing  with  Pollock  C.  B.  in  1856.  From 
the  very  definition  of  a  sale,  the  rule  would  seem  to  be  at  once 
deducible,  that  if  the  contract  is  intended  to  result  in  transferring 
for  a  price  from  B.  to  A.  a  chattel  in  which  A,  had  no  previous 
property^  it  is  a  contract  for  the  sale  of  a  chattel^  and  unless  that 
be  the  case,  there  can  be  no  sale.  In  several  of  the  opinions  this 
idea  was  evidently  iy  the  minds  of  the  judges.  Especially  was 
this  manifest  in  the  decision  of  Bayley  J.  in  Atkinson  v.  Bell,  and 
Tindal  C.  J.  in  Grafton  v,  Armitage ;  but  it  was  not  clearly  and 
distinctly  brought  into  view  before  the  decision  in  Lee  v.  Griffin. 
The  same  tentative  process  for  arriving  at  the  proper  distinctive 
test  between  these  two  contracts  has  been  gone  through  in  Amer- 
ica, but  without  a  satisfactory  result,  as  will  subsequently  appear. 

§  104.  The  principles  suggested  as  affording  a  test  on  this  sub- 

(/)  [A.  ordered  from  B.  a  tombstone  to  held  that  this  was  a  contract  for  the  sale 

M»nafcctu»   be  put  up  at  the  grave  of  her  of  a  chattel,  and  not  one  for  work  and 

stone.  husband.    The  order  wag  ver-  lahor,  and  that  it  was  within  the  statute, 

bal.     Work  upon    the    tomb-stone   was  Wolfenden  v.  Wilson,  33  U.   C.  Q.  B. 

begun  before  A.'s  death,  and  the  monu-  442.] 
ment  was  pat  up  after  her  death.    It  was 
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ject  prior  to  the  case  of  Lee  v.  Griffin  were  the  following :  1st. 
Principles  That  if  the  subject-matter  of  the  contract  was  not  in  ex- 
pmHoUe  istence,  not  in  rerum  naturd^  as  Lord  EUenborough  ex- 
V.  Griffin,  pressed  it,  the  contract  was  not  "  for  the  sale  of  goods." 
First.  This  was  the  opinion  of  Lord  EUenborough  in  Groves  r. 

Buck ;  (Z)  of  Abbott  C.  J.  as  shown  by  his  comment  on  Towers 
V.  Osborne,  in  the  opinion  delivered  in  Garbutt  v.  Watson ;  (tit) 
afid  may  be  inferred  from  Rondeau  v.  Wyatt  (n)  to  have  been 
the  opinion  of  Lord  Loughborough.  That  the  decision  in  Towers 
V,  Osborne  was  wrong,  if  it  went  upon  the  ground  that  Lord 
Loughborough  states,  viz.  that  the  order  for  the  chariot  was  not  a 
contract  or  agreement  for  the  sale  of  a  chattel,  is  no  longer  ques- 
tionable. (<?)  The  familiar  example  put  by  the  judges  in  several 
of  the  cases,  of  an  order  to  a  tailor  or  shoemaker  for  a  garment 
or  pair  of  shoes,  both  of  which  are  treated  as  undoubted  cases  of 
contracts  for  the  sale  of  chattels,  is  exactly  the  same  as  the  order 
in  Towers  v,  Osborne.  The  intention  of  the  parties  was  that  the 
result  should  be  a  transfer  for  a  price,  by  Towers  to  Sir  John  Os- 
borne, of  a  chattel  in  which  Sir  John  had  no  previous  property, 
and  this  was  clearly  a  contract  for  a  sale. 

§  105.  2d.  The  second  principle  suggested  as  the  true  test  was 
by  Bayley  J.,  first  in  Smith  v.  Surman,  ( jo)  afterwards 
more  fully  developed  in  Atkinson  v.  Bell,  (9)  viz.  that  if 
the  materials  be  furnished  by  the  employer,  the  contract  is  for 
work  and  labor,  not  for  a  sale ;  but  if  the  materials  be  furnished 
by  the  workman  who  makes  up  a  chattel,  he  cannot  maintain 
"  work  and  labor,"  because  his  labor  was  bestowed  on  his  own  ma- 
terials and  for  himself,  and  not  for  the  person  who  employed  him. 
The  first  branch  of  this  rule  is  undoubtedly  correct,  as  shown  by 
the  principles  settled  in  Lee  v.  Griffin ;  "because  where  the  mate- 
rials are  furnished  by  the  employer,  there  can  be  no  transfer  to 

(/)  3  M.  &  S.  178.  Bennett,  26  lb.  397  ;   Abbott  v,  Gilchrist, 

(m)  5  B.  &  A.  613.  38  lb.  260 ;  Crooksliank  v.  Burrell,   18 

(n)  2  H.  Bl.  63.  John.  58  ;  Sewall  p.  Fitch,  8  Cowen,  215  ; 

(o)  [There  are  several  leading  American  Robertson  v.  Vaughn,  5  Sandf.  1 ;   Dono- 

decisions  based  upon  the  ground  on  which  van  v.  Willeon,  26  Barb.   138;  Mead  r. 

Towers  v.  Osborne  went,  as  stated  by  Lord  Case,  33  lb.  202,  all  cited  and  stated  post^ 

Loughborough,  and  which  the  author  de-  §  109,  note  (y).    See  Goddard  v,  Binney, 

Clares  to  be  unquestionably  wrong.     Such  115  Mass.  450.] 

were  Mixer  v.  Howarth,  21   Pick.   205  ;  {p)  9  B.  &  C.  568. 

Spencer  v.  Cone,  1    Met.  283 ;   Hight  v.  (9)  8  B.  &  C.  277. 

Ripley,    19    Maine,   187;    Cummings    v. 
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him  of  the  property  in  the  chattel,  he  being  previously  possessed 
of  the  title  to  the  materials,  so  that  nothing  can  be  due  from  him 
save  compensation  for  labor  ;  and  this  will  be  equally  true  where 
the  employer  has  furnished  only  part  of  the  materials,  for  the  con- 
tract in  such  case  cannot  result  in  a  sale  to  him  of  what  is  already 
his,  and  the  only  other  action  possible  would  be  for  work  and 
labor  done,  and  materials  furnished.  But  the  second  part  of  the 
rule  is  inaccurate,  as,  pointed  out  in  Grafton  v.  Arraitage  and  Lee 
V.  Griffin.  A  man  may  be  responsible  for  damage  done  to  an- 
other's chattel,  as,  for  example,  to  a  coachmaker's  vehicle,  and  may 
employ  the  latter  to  repair  the  injury,  in  which  case  an  action 
would  plainly  lie  against  the  employer  for  the  work  and  labor 
done,  and  materials  furnished  by  the  coach-builder,  although  be- 
stowed on  a  thing  which  is  his,  and  is  to  remain  his  after  being 
repaired  at  another's  expense. 

§  106.  3d.  The  third  attempt  to  supply  the  true  test  on  this 
matter,  previously  to  its  satisfactory  settlement  in  Lee  v. 
Griffin,  was  made  by  Pollock  C.  B.  in  Clay  v.  Yates,  (r) 
The  proper  rule,  in  his  opinion,  is  this  :  "  Whether  the  work  and 
labor  is  of  the  essence  of  the  contract,  or  whether  it  is  the  mate- 
rials that  are  found."  This  test  was  decisively  rejected  by  Cromp- 
ton  and  Blackburn  JJ.  in  Lee  v.  Griffin.  («)  It  cannot  be  sup- 
ported, even  in  the  extreme  case  put  by  Martin  B.  of  a  portrait 
worth  300  guineas  on  a  canvas  worth  10«.  If  the  employer  owned 
nothing  whatever  that  went  into  the  composition  of  the  picture ; 
if  neither  materials,  nor  skill,  nor  labor  were  supplied  by  him,  it 
is  obvious  that  he  cannot  get  title  to  the  picture  or  any  property 
in  it,  except  through  a  transfer  of  the  chattel  to  him  by  the  artist 
for  a  price,  and  this  is  in  law  a  contract  of  sale.  It  cannot  make 
the  slightest  diflEerence  in  what  proportions  the  elements  that  com- 
pose the  chattel,  namely,  the  raw  material  and  the  skill,  are  di- 
vided ;  it  is  not  the  less  true,  that  none  of  these  elements  were 
owned  by  the  employer  before  the  contract,  and  that  the  chattel 
composed  of  them  is  by  the  terms  of  the  contract  to  be  transferred 
for  a  price  by  the  former  owner  to  the  employer.  («^)     The  test 

(r)  I  H.  &  N.  73 ;  25  L.  J.  Ex.  237.  Rentch  v.  Long,  27  Md.  188.    See,  also, 

{$)    [This  test  has  been  approYed  and  Prescott  v.  Locke,  51  N.  H.  94,  97,  98; 

applied   in  several   important  American  Passaic  Mannf.  Co.  v.  Hoffman,  3  Dalj 

ca<es.     See  Pitkin  v.  Noyes,  48  N.  H.  2^4,  (N.  Y.),  495.] 

303,304;  Edwards  v.  Grand  Trunk  Rail-  (s^)  [See  Wright  v.  O'Brien,  post,  p. 

way  Co.  48  Maine,  379 ;  S.  C.  54  lb.  105 ;  114.] 
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suggested  by  Martin  B.  in  his  opinion,  as  found  in  the  Law  Jour- 
nal Report,  is  accurate  as  far  as  it  goes,  but  it  does  not  cover 
more  than  the  point  in  the  case  before  the  court.  The  learned 
baron  said:  '^  Suppose  the  plaintiff  had  brought  an  action  to  re- 
cover the  value  of  that  which  he  had  delivered,  would  that  be  the 
value  of  the  book  ?  I  apprehend  not,  for  the  book  might  not  be 
worth  half  the  value  of  the  paper  it  was  written  on."  This  is 
true,  and  why  ?  Because  a  part  of  the  materials  of  the  book,  — 
its  chief  materials,  indeed,  —  to  wit,  the  composition,  had  been 
furnished  by  the  employer,  belonged  to  him  already,  and  there- 
fore could  not  be  sold  to  him  by  the  printer.  The  only  remedy 
then  remaining  was  an  action  for  work  and  labor,  and  materials. 

§  107.  Cases  are  sometimes  put,  as  a  test  of  principles,  that  are 
D%  minimis  so  extreme  as  to  be  best  disposed  of  by  the  application 
lex.  of  the  familiar  rule,  de  minimis  non  curat  lex.    Thns  the 

example  of  an  attorney  employed  to  draw  a  deed  is  dismissed  by 
Blackburn  J.  in  Lee  v.  Griffin  with  the  simple  remark  that  it  is 
an  abuse  of  language  to  say  that  the  paper  or  parchment  are 
goods  sold  and  delivered.  So,  if  a  man  send  a  button  or  a  skein 
of  silk  to  be  used  in  making  a  coat,  it  would  be  mere  trifling  to 
say  that  he  was  part  owner  of  the  materials,  and  that  an  action 
for  goods  sold  would  not  therefore  lie  in  favor  of  the  tailor  who 
furnished  the  garment.  Such  mattera  cannot  be  considered  as 
having  entered  into  the  contemplation  of  parties  when  contracting, 
nor  as  forming  any  real  part  of  the  consideration  for  the  mutual 
stipulations. 

§  108.  Where  a  contract  is  made  for  furnishing  a  machine  or 
A  chattel  *  movable  thing  of  any  kind  and  fixing  it  to  the  free- 
intended       hold,  it  is  not  a  Contract  for  the  sale  of  snoods.     In  such 

forafixt-  ....  , 

ure  to  a  contracts  the  intention  is  plainly  not  to  make  a  sale  of 
movables,  but  to  make  improvements  on  the  real  prop- 
erty, and  the  consideration  to  be  paid  to  the  workman  is  not  for  a 
transfer  of  chattels,  but  for  work  and  labor  done  and  materials 
furnished  in  adding  something  to  the  land,  (t) 

§  109.  In  America,  as  before  observed,  the  same  perplexity  has 
Law  In  been  exhibited  as  marks  the  history  of  the  subject  in 
America,      qu^  q^h  j^^  ;  and  in  Lamb  v.  Crafts,  (w)  Chief  Justice 

{t)  Cottercll  r.  Apsley,  6  Tannt.  822;  (u)  12  Met.  356.  See,  also,  the  case  of 
Tripp  V.  Armitage,  4  M.  &  W.  687  ;  Clark  Smith  i?.  The  N.  Y.  Central  RaU.  Co.  4 
V.  Balmer,  11  M.  &  W.  243. 
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Shaw  said  :  "  The  distinction  we  believe  is  now  well  understood. 
When  a  person  stipulates  for  the  future  sale  of  articles  which  he 
is  habitually  making,  and  which  at  the  time  are  not  made  or  fin- 
ished, it  is  essentially  a  contract  of  sale  and  not  a  contract  for 
labor ;  otherwise  when  the  article  is  made  pursuant  to  the  agree- 
ment." This  opinion  seems  to  have  been  deduced  from  some  ob- 
servations of  Abbott  C.  J.  in  Garbutt  v.  Watson,  and  rests  on  no 
satisfactory  principle.  Mr.  Story,  whose  treatise  in  the  last  edition 
of  1862  contains  no  reference  to  the  then  recent  case  of  Lee  v, 
Grijffin,  avows  his  difficulty,  and  suggests  that  it  would  probably 
be  held  "  that  where  the  labor  and  service  were  the  essential  con- 
siderations, as  in  the  case  of  the  manufacture  of  a  thing  not  in  esse^ 
the  contract  would  not  be  within  the  statute ;  where  the  labor  and 
service  were  only  incidental  to  a  subject-matter  in  esse^  the  statute 
would  apply."  (2:)  This  is  the  rule  suggested  by  Pollock  C.  B.  in 
Clay  V.  Yates,  and  rejected  in  Lee  v.  Griffin,  (y)    In  Mr.  Hilliard's 


lettsde- 
eiitioofl. 

Mixer  V. 
Uovarth. 


KeyeB,  180,  in  which  all  the  authorities 
are  reviewed. 

(x)  Storj  on  Sales,  §  260  c. 
ly)  [One  of  the  earliest  American  cases 
MassachQ-  on  this  subject  is  Mixer  v, 
Howartb,  21  Pick.  205,  de- 
cided in  1838.  Howarth,  the 
defendant,  went  to  Mixer's 
shop,  and  selected  a  lining  for  a  carriage. 
Mixer  had  on  hand  the  body  of  a  carriage 
nearlj  finished,  but  not  lined,  and  upon  a 
oonrersation  between  the  parties  it  was 
agreed  that  Mixer  sbould  finish  a  carriage 
for  Howarth  in  a  fortnight,  and  the  unfin- 
ished carriage  was  finished  accordingly. 
Howarth  had  notice  of  the  fact,  and  was 
requested  to  take  the  carriage  away.  Shaw 
C.  J.  said :  "  It  is  very  clear,  we  think, 
that  by  this  contract  no  property  passed 
to  the  defendant.  The  carriage  contem- 
plated to  be  sold  by  the  plaintiff  to  the 
defendant  did  not  then  exist.  It  was 
to  be  constructed  from  materials,  partly 
wrought  indeed,  but  not  put  together.  It 
was,  therefore,  essentially  an  agreement  by 
the  defendant  with  the  plaintiff  to  build  a 
carriage  for  him,  and  on  his  part  to  take 
it  when  finished  and  pay  for  it,  at  an 
agreed  or  at  the  reasonable  value.  This 
is  a  valid  contract,  and  made  on  a  good 


consideration,  and  therefore  binding  on 
the  defendant.  But  it  was  not  a  contract 
of  sale,  within  the  meaning  of  the  statute 
of  frauds,  and  therefore  need  not  be  proved 
by  a  note  in  writing.  When  the  contract 
is  a  contract  of  sale,  either  of  an  article 
then  existing,  or  of  articles  which  the  ven- 
dor usually  has  for  sale  in  the  course  of  his 
business,  the  statute  applies  to  the  con- 
tract, as  well  where  it  is  to  be  executed  at 
^  future  time,  as  where  it  is  to  be  executed 
immediately.  But  where  it  is  an  agree- 
ment with  a  workman  to  put  materials 
together  and  construct  an  article  for  the 
employer,  whether  at  an  agreed  price  or 
not,  though  in  common  parlance  it  may 
be  called  a  purchase  and  sale  of  the  arti- 
cle, to  be  completed  in  future,  it  is  not  a 
sale  until  an  actual  or  constructive  de- 
livery and  acceptance;  and  the  remedy 
for  not  accepting  is  on  the  agreement." 
Compare  with  this  case  the  case  of  Flint 
17.  Corbitt,  6  Daly,  4t9,post,  p.  1 14.  It  will 
be  observed  that  the  distinction  between 
the  contract  in  this  case,  which  is  held 
not  to  be  within  the  statute,  and  an  ordi- 
nary executory  agreement  for  the  sale  of 
chattels,  which  is  held  to  be  within  the 
statute,  is  not  very  clearly  marked,  — 
most  of   the  distinguishing   suggestions 
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Treatise  on  Sales,  the  contradictory  decisions  are  given  without 
any  attempt  on  the  part  of  the  learned  author  to  reconcile  them 

would  apply  to  the  one  as  well  as  to  the  Pick.  205,  and  Spencer  v.  Cone,  1  Met. 
other.  In  the  subsequent  case  of  Spencer  283,  but  like  Gardner  v.  Joj,  9  Met.  177, 
V.  Cone,  1  Met.  2^3,  it  was  decided,  on  the  Lamb  v.  Crafts,  12  Met.  353,  and  Water- 
authority  of  Mixer  v,  Howarth,  that  an  man  v.  Meigs,  4  Cosh.  497.  and  was  within 
agreement  to  make  machines  for  a  sped-  the  statute  of  frauds."  The  distinction  he- 
fied  price,  and  to  find  the  materials  there-  tween  a  contract  to  sell  and  deliver  good«, 
for,  is  not  within  the  statute.  The  court  and  a  contract  to  manufacture  them,  woa 
said  :  "  The  agreement  was,  in  substance,  again  discussed  in  Goddard  i;.  Binnejf  1 15 
for  the  furnishing  of  labor  and  materials,  Mass.  450,  by  Ames  J.,  who  said  that  the 
and  not  a  contract  of  sale."  In  the  later  rule  established  in  Mixer  v.  Howarth,  21 
case  of  Gardner  v.  Joy,  9  Met.  177,  it  ap-  Pick.  205,  ''has  been  recognized  and  af- 
peared  that  the  plaintiff,  Gardner,  asked  firmed  in  repeated  decisions  of  more  re- 
Gardner  v.  ^^^  defendant  what  he  would  cent  date.  The  effect  of  these 
^^y-  take  for  candles;  the  defend-  decisions  we  understand  to  be  setueritc- 
ant  said  he  would  take  twenty-one  cents  this,  namely,  that  a  contract  ^^^' 
per  pound ;  the  plaintiff  replied  he  would  for  the  sale  of  articles  then  existing,  or 
take  one  hundred  boxes;  the  defendant  such  as  the  vendor  in  the  ordinar}' course  of 
answered  the  candles  were  not  manufact-  his  business  manufactures  or  procures  for 
ured,  but  he  would  manufacture  and  de-  the  general  market,  whether  on  hand  at 
liver  them  in  the  course  of  the  summer,  the  time  or  not,  is  a  contract  for  the  sale 
Held,  that  this  was  a  contract  of  sale,  of  goods,  to  which  the  statute  applies.  Bat, 
Shaw  C.  J.  said :  "  If  it  is  a  contract  to  on  the  other  hand,  if  the  goods  an*  to  be 
sell  and  deliver  goods,  whether  they  are  manufactured  especially  for  the  purchaser, 
completed  or  not,  it  is  within  the  statute,  and  upon  his  special  order,  and  not  fur 
But  if  it  is  a  contract  to  make  and  deliver  the  general  market,  the  case  is  not  within 
an  article  or  quantity  of  goods,  it  is  not  the  statute.  We  see  no  ground  for  hold- 
within  the  statute."  **  The  case,"  says  ing  that  there  is  any  uncertainty  in  the 
the  learned  judge,  "  seems  not  to  be  die-  rule  itself.  On  the  contrary,  its  correct- 
tinguishable  from  that  of  Garbutt  v.  Wat-,  nets  and  justice  are  clearly  implied  or  ex- 
Clark  «.  son*''  In  Clark  v.  !Nichols,  pressly  affirmed  in  all  of  our  decisions 
Nichols.  107  Mass.  547,  the  parties  en-  upon  the  subject-matter."  In  this  case 
tered  into  an  oral  agreement  under  which  of  Goddard  v.  Binney,  stipray  Ocddard  r. 
the  defendants  agreed  to  deliver  to  the  it  appeared  that  the  plaintiff  J*>n»«y- 
plaintiff  a  quantity  of  ash  bcnding-stuff,  agreed  to  build  a  buggy  for  the  defendant, 
and  a  quantity  of  ash  plank,  for  a  price  and  to  deliver  it  at  a  time  certain.  The 
amounting  to  more  than  fifty  dollars,  and  defendant  gave  directions  as  to  the  stvle 
it  also  appeared  that  the  bending-stuff  and  finish  of  the  buggy,  and  it  was  built 
was  the  butts  of  trees,  sawed  bo  as  to  ren-  in  conformity  with  his  directions,  and 
der  them  suitable  to  be  manufactured  into  marked  with  his  monogram.  Before  the 
wagon  bhafts,  and  that  the  defendant  was  buggy  was  finished  the  defendant  caikd 
to  saw  all  the  logs  not  suitable  for  bend-  to  bee  it ;  and  in  answer  to  an  inquiry  of 
ing-stuff  into  plank  of  various  dimensions,  the  plaintiff,  asking  if  he  might  sell  the 
under  the  direction  of  the  plaintiff.  Chap-  buggy,  replied  that  he  would  keep  it ; 
man  C.  J.  said  :  "  We  think  this  was  a  when  the  buggy  was  finished,  the  plaintiff 
contract  to  sell  and  deliver  the  bending-  notified  the  defendant  of  the  fact,  and  sent 
stuff  and  plank,  and  not  a  contract  for  him  a  bill  of  it.  The  defendant  retained 
labor  in  manufacturing  the  articles.  It  is  the  bill  and  promised  "  to  see  "  the  plain- 
not  like  the  cases  of  Mixer  t\  Howarth,  21  tiff  ''about  it."     The  buggy  was  after- 
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Ill 


or  ^edace  any  general  principle  applicable  to   the  controverted 
question,  (z) 


wards  destroyed  by  fire  while  in  the  plain- 
tiff's possession ;  and  it  was  held,  in  a 
suit  by  the  plaintiff  for  the  price,  that  the 
agreement  was  not  a  contract  of  sale 
within  the  statute  of  frauds ;  and  that  the 
property  in  the  buggy  had  passed  to  the 
defendant  and  he  was  liable.  Ames  J. 
said :  "  It  is  proper  to  say  also  that  the 
present  case  is  a  much  stronger  one  than 
Mixer  v.  Howarth.  In  this  case  the  car- 
riage was  not  only  built  for  the  defendant, 
bat  in  conformity  in  some  respects  with 
his  directions,  and  at  his  request  was 
marked  with  his  initials.  It  was  neither 
intended  nor  adapted  for  the  general  mar- 
ket. As  we  are  by  no  means  prepared  to 
overrule  the  decision  in  that  case,  we  must 
therefore  hold  that  the  statute  of  frauds 
does  not  apply  to  the  contract  which  the 
plaintiff  is  seeking  to  enforce  in  this  ac> 
tion."   In  Hight  v.  Kipley,  19  Maine,  137, 

«  ^    ^  decided   in  Maine  (1841),  it 

Maine  de-  ^ 

eisions.  appeared  that  the  parties  had 

Ilighte.  entered    into    a   contract  in 

^^^'  which  the  defendants  prom- 

ised, on  terms  agreed,  to  furnish  "  as  soon 
as  practicable,"  1,000  to  1,200  lbs.  mal- 
leable hoe-shanks,  agreeable  to  patterns 
left  with  them  by  the  plaintiff,  —  and  to 
furnish  a  larger  amount,  if  required,  at  a 
diminished  price;  and  it  was  decided  that 
this  must  be  considered  a  contract  for  the 
manufacture  of  the  articles  referred  to, 
and  so  not  within  the  statute  of  frauds. 
Shepley  J.  said :  **  A  contract  for  the  man- 
ufacture of  an  article  differs  from  a  con- 
tract of  sale  in  this  :  the  person  ordering 
the  article  to  be  made  is  under  no  obliga- 
tion to  receive  as  good  or  even  a  better 
one  of  the  like  kind  purchased  from  an- 
other and  not  made  for  him.  It  is  the 
peculiar  skill  and  labor  of  the  other  party 
combined  with  the  materials  for  which 
he  contracted,  and  to  which  he  is  en- 
titled. In  Crookshank  v.  Burrell,  18  John. 
58,  the  contract  was,  that  the  defendant 
should  make  the  wood-work  of  a  wagon 


for  the  plaintiff  by  a  certain  time ;  and 
it  was  decided  not  to  be  a  contract  for 
a  sale."  The  court  also  rely  on  Mixer. 
V.  Howarth,  above  cited ;  and  in  the  case 
of  Cummings  v.  Dennett,  26  Maine,  397, 
401,  the  same  court,  on  the  authority  of 
Mixer  v.  Howarth  and  Spencer  r.  Cone, 
tupra^  say :  *'  It  is  very  clear  that  if  ap- 
plication is  made  to  a  mechanic  or  manu- 
facturer for  articles  in  his  line  of  business, 
and  he  undertakes  to  prepare  and  furnish 
them  in  a  given  time,  such  a  contract, 
though  not  in  writing,  is  not  affected  by 
the  statute."  In  Abbott  v.  Abbott  v. 
Gilchrist,  38  Maine,  260,  it  0»»ch™t. 
was  decided  upon  the  distinction  above 
quoted  from  the  decision  in  Hight  v.  Kip- 
ley, between  contracts  for  the  manufacture 
of  articles  and  contracts  of  sale,  that  an 
oral  agreement  to  procure  and  deliver,  at  a 
time  and  place  fixed,  a  vessel  frame,  to 
be  hewn  and  prepared  according  to  certain 
moulds,  was  not  affected  by  the  statute  of 
frauds,  but  binding.  In  a  later  case  of  Ed- 
wards V.  The   Qrand  Trunk   ^_, 

_,  ,,  .  Edwards  V. 

Railway  Co.  48  Mame,  379,  urand 
the  defendants  contracted  "  to  '^^^^  ^^• 
take  all  the  wood  the  plaintiff  would  put 
on  the  line  of  their  road  during  the  season, 
at  the  same  price  they  had  paid  him  before 
for  wood,  or  more,  if  the  wood  was  better." 
This  was  held  to  be  a  sale  within  the  stat- 
ute of  frauds.  The  court  maintained  the 
distinctions  taken  in  their  former  decisions, 
but  said  :  "  The  fact  that  the  article  con- 
tracted for  does  not  exist  at  the  time  of 
the  contract,  but  is  to  be 
made  or  manufactured,  will 
not  necessarily  take  the  case  out  of  the 
statute.  It  must  also  appear  that  the 
particular  person  who  is  to  manufacture 
it,  or  the  mode  and  manner,  or  materials, 
enter  into  and  make  part  of  the  contract. 
Hight  V.   Ripley;    Fickett  v.   Swift,  41 

Maine,  68,  69 A  teot,  in  some  cases, 

is  whether  the  person  contracting  to  take 
the  article  is  bound  to  receive  one  which 


Maine  rule. 


(x)  Hilliard  on  Sales,  pp.  464-467. 


112 


FORMATION  OP  THE  CONTRACT. 


[book  I. 


10.  It  was  at  one  time  questioned  whether  sales  of  goods  by 

AucUon       public  auction  were  embraced  within  the  statute.     Lord 

Ellenborough's  strong  dicta  in  Hinde  v.  Whitehouse,  (a) 


sales. 


may  be  bought  or  procured  by  the  other 
party  after  the  contract  If  he  is,  then  it 
is  a  case  of  sale.''  The  case  of  Edwards 
V.  Grand  Trunk  Railway  Co.  was  again 
before  the  same  court,  in  54  Maine,  105, 
and  they  maintained  the  ground  taken  in 
their  former  decision.  This  last  test  was 
suggested  by  Mr.  Justice  Hubbard,  in  his 
charge  to  the  jury,  in  the  case  of  Gardner 
Crockett «.  v.  Joy,  9  Met.  178.  In  Crock- 
Scribncr.  g^j  ^  Scribner,  64  Maine,  447, 
the  court  held  it  to  be  a  well-established 
doctrine,  that  a  contract  to  manufacture 
and  deliver  an  article  to  be  made  out  of 
a  particular  lot  of  timber  already  cut  for 
the  purpose  and  belonging  to  the  manu- 
facturer, is  not  within  the  statute  of 
frauds,  and  is  valid  though  not  in  writ- 
ing. This  subject  was  thoroughly  dis- 
cussed, and  the  English  and  American 
cases  ably  and  extensively  examined  and 
New  Hamp-  reviewed,  .by  Bellows  J.  in 
'onl.'*^*"  I**»tkin  i;.  Noyes,  48  N.  H. 
Pitkin  V.  ^^^'  '^^^  learned  judge  said  : 
NoyeB.  « If  a  person  contract  to  man- 

ufacture and  deliver  at  a  future  time  cer- 
tain goods,  at  prices  then  fixed,  or  at  rea- 
sonable prices,  the  essence  of  the  agree- 
ment being  that  he  will  bestow  his  own 
labor  and  skill  upon  the  manufacture,  it 
is  held  not  to  be  within  the  statute.  If, 
Newllamp*  on  the  other  hand,  the  bar- 
shire  rule.  gain  be  to  deliver  goods  of  a 
certain  description  at  a  future  time,  and 
they  are  not  existing  at  the  time  of  the 
contract,  but  the  seller  does  not  stipulate 
to  manufacture  them  himself,  or  procure 
a  particular  person  to  do  so,  the  contract 
is  within  the  statute.  The  distinction  is, 
that  in  the  one  case  the  party  stipulates 
that  he  will  himself  manufacture  the  arti- 
cle, and  the  buyer  has  the  right  to  require 
him  to  do  it,  and  cannot  be  compelled  to 
take  one  as  good,  or  even  better,  if  made 
by  another,  while  in  the  other  case  the 
seller  only  agrees  to  sell  and  deliver  the 


rticle,  and  is  under  no  obligation  to  make 
it  himself,  but  may  purchase  it  of  an- 
other." In  this  case  the  doctrine  was  held 
to  apply  to  an  agreement  by  the  defend- 
ant to  raise  three  acres  of  potatoes,  and 
deliver  them  to  the  plaintiffs,  who  were 
manufacturers  of  starch,  at  a  fixed  price 
per  bushel.  And  it  was  deemed  proper 
to  leave  it  to  the  jury,  in  view  of  all  the 
circumstances  of  the  case,  to  find  whether 
the  contract  was  essentially  for  the  labor 
and  materials  of  the  defendant  in  raising 
the  potatoes,  so  that  he  was  bound  him- 
self to  raise  them,  or  whether  it  was  sub- 
stantially a  sale  of  potatoes,  which  he 
might  raise  himself,  or  procure  by  pur- 
chase or  otherwise.  See  the  remarks  of 
Foster  J.  upon  this,  in  Prescott  v.  Locke, 
51  N.  H.  98.  In  the  previous  case,  in 
New  Hampshire,  of  Gilman  oilman 
V.  Hill,  36  N.  H.  311,  where  «•  H"»- 
there  was  a  contract  made  in  August  to 
sell  to  the  plaintiff  all  the  sheep  pelts 
taken  off  by  the  seller,  who  was  a  butcher, 
between  the  first  of  July  and  the  first  of 
October,  it  was  held  that,  in  respect  to 
all,  as  well  those  not  then  taken  off  as 
those  that  were  ready  for  delivery,  it  was 
a  contract  of  sale  of  goods,  and  not  for 
work  and  labor,  and  was  within  the  stat- 
ute. The  case  of  Prescott  v.  Locke,  51 
N.  H.  94,  disclosed  a  contract  for  the 
purchase  of  such  walnut  spokes  as  the 
plaintiff  should  saw  at  his  Pneeott 
mill,  not  exceeding  100,000  »•  Locke, 
at  $40  per  1,000  to  be  delivered  at  the 
mill  in  lots  of  10,000  each,  subject  to  the 
defendant's  selection.  The  court,  adopt- 
ing substantially  the  principles  stated  in 
the  two  preceding  cases,  held  that  this 
was  not  a  contract  for  the  plaintiff's  labor, 
but  for  the  sale  of  merchandise  to  be  sub- 
sequently manufactured.  The  decision  of 
Lee  V.  Griffin,  cited  and  stated  at  length 
by  the  author  in  the  text,  was  noticed 
both  in  Pitkin  v.  Noyes  and  Prescott  r. 


(a)  7  East,  558. 
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in  1806,  seem  to  have  put  an  end  to  the  doubt,  and  the  authority 
of  that  case  was  recognized  in  Kenworthy  v.  Schofield,  (6)  so  that 

Xrocke,  ti^a,  particularly  in  the  latter    plaintiff.    If  the  plaintiff  had  caused  or 
case,  where  Mr.  Justice  Foster  has  stated,     permitted  the  spokes  to  be  improperly  or 
and  apparently  adopted,  the  rule  of  dis-     imperfectly  manufactured,  or  to  be  made 
tinction  in  this  class  of  cases  laid  down     from  other  than  good  walnut  timber,  the 
by  Mr.  Justice  Blackburn,  and  quoted  by     defendants  would  not  have  been  bound  to 
the  author,  ante,  %  102.    Foster  J.  said:     acceptor  pay  for  them.    Gorham  t\  Fisher, 
"  Where  the  contract  is  for  a  chattel  to  be    30  Vt.  428."    In  Connecticut  it  was  held 
made  and  delivered,  it  clearly  is  a  con-     that  an  agreement  to  deliver   Conneetfcut 
tract  for  the  sale  of  goods.    In  such  case,     to  a  parly  one  hundred  sew-  dociBion, 
the  party  supplying  the  chattel  cannot  re-     ing-machines  of  a  certain  description,  at  a 
cover  for  his  labor  in  making  it.    If  the     time  and  place  designated,  on  condition 
contract  be  such  that  when  carried  out  it    that  a  part  of  them,  not  then  completed, 
would  result  in  the  sale  of  a  chattel,  the     were  finished  in  season  by  a  third  person, 
party  cannot  sue  for  labor ;  but  if  the  re-    who  worked  in  the  seller's  shop,  and  with 
suit  of  the  contract  is  that  the  party  has     his  materials,  was  a  contract  of  sale,  and 
done  work  and  labor  which  end  in  noth-     not  for  ihe  manufacture  of  the  machines ; 
ing  that  can  become  the  subject  of  a  sale,     but  even  if  it  were  otherwise  as  to  the 
the  party  cannot  sue  for  goods  sold  and     part  not  completed,  sixty-four  in  number, 
delivered.  Illnstrationsof  the  former  prop-     still,  as  the  contract  was  entire,  and  as  it 
osition  are  :    Where  a  carriage  was  or-     was  clear  that  in  respect  to  the  thirty-six 
dered  to  be  made,  which  would  never,     it  was  a  sale,  the  whole,  it  was  said,  must 
bni  for  the  order,  have  had  an  existence,     be  regarded  as  within    the  statute.    At- 
bnt  when  made  becomes  the  subject  of    water  v.  Hough,  29  Conn.  508.    See  Allen 
sale.    This  principle  has  been  applied  even     v.  Jarvis,  20  Conn.  38.    In  New  York  the 
to  a  contract  for  the  making  of  a  coat,  a    distinction  is  said  to  be  fully   n«w  York 
statue,  a  set  of  artificial  teeth,  from  mate-     recognized  between  an  agree-  ^"^®' 
rials  provided  by  the  maker,  even  where     ment  for  the  sale  and  delivery  at  a  fut- 
the  peculiar  skill  of  the  maker  is  consld-    ure  day  of  articles  then  existing,  and  an 
eied  to  be  an  important  element 'in  the     agreement  to  sell  and  deliver  articles  not 
consideration  of  the  contract ;  /or  the  value    then  manufactured,  but  to  be  made  after- 
of  the  skill  and  labor,  as  compared  with  that     wards,   holding  that  the  latter  are  con- 
qfthe  material  supplied,  is  not  a  criterion  to     tracts  for  work  and  labor  and  materials 
determine  what  the  contract  is.    The  true     found,  and  not  within  the  statute.    Bel- 
construction  in  this  case  is,  that  the  con-     lows  J.  in  Pitkin  v.  Noyes,    ifew  York 
tract  was  for  the  future  sale  of  the  spokes,    48    N.  H.    299.     In  Crook-   d«ci«ioM. 
when  they  should  be  in  a  state  fit  for  de-     shank  o.  Burrell,  18  John.  58,  the  contract 
lirery.     The  vendor,  so  long  as  he  was     was,  that  the  defendant  should  make  the 
sawing  the  timber  and  doing  any  other     wood-work  of  a  wagon  for  the  plaintiff  by 
work  preparing  it  for  delivery  in  the  form     a  certain  time,  and  it  was  decided  not  to 
ofspokes,  was  doing  work  for  himself  upon     be  a  contract  for  a  sale.    In  Sewall  t;. 
his  own  materials,  and  not  for  the  defend-    Fitch,  8  Cowen,  215,  a  contract  for  nails 
ants.    The  plaintiff  was  to  convert  the  tim-     of  a  particular  manufacture,  but  not  then 
ber  into  spokes,  and,  when  so  converted,     made,  was  held  not  to  be  within  the  stat- 
the  delivery  and  acceptance  thereof  were  to     ute  ;  so,  a  contract  to  make  and  deliver 
occur.    Until  that  time  the  contract  would     one  thousand  molasses  shooks,  at  a  fixed 
remain  executory,  and  the   title  to  the    price.    Robertson  v.  Vaughn,  5  Sandf.  1. 
property  would   continue   to   be   in  the     So,  in  Bronson  v.  Wiman,  10  Barb.  406, 

lb)  2  B.  &  C.  945. 
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the  question  suggested  on  tlvis  point  by  Lord  Mansfield,  in  Simon 
V.  Motivos,  (c)  has  long  been  at  rest,  (d) 


a  contract  for  flour  to  be  ground  from 
wheat,  bargained  for,   but  not   then   re- 
ceived, was  decided  not  to  be  within  the 
statute.      See,  also,  to   the  same  effect, 
Donovan  v,  Willson,  26  Barb.  138 ;  Par- 
ker   V.    Schenck,    28    lb.    38;    Mead   v. 
Case,  33   lb.   202 ;    Higgins  v.   Murray, 
73  N.  Y.   252.    But  in  Downs  v.   Koss, 
23  Wend.  270,  this  subject  was  discussed 
with  great  ability  by  Bronson  J.,  and 
the  English  and  some  American  cast-s  re- 
viewed ;  and  the  court  decided  that  a  sale 
of  seven  hundred  bushels  of  wheat,  part 
of  which  was  yet  to  be  threshed,  and  the 
rest  to  be  cleaned  more  thoroughly,  and 
all  to  be  delivered  in  bix  days,  at  a  price 
fixed,  was  a  sale  of  goods,  and  within  the 
statute.     Cowen  J.   dissented,  upon   the 
ground  that  the  question  was  closed  by 
the  early  English  and  New  York   deci- 
sions ;  but  said  that,  were  it  an  open  ques- 
tion, he  would  not  deny  that  a  contract 
to  manufacture  and  sell  would  more  cor- 
rectly be  considered  a  sale  within  the  stat- 
ute.    In  Wright  v.  O'Brien,  5  Daly,  54, 
the  plaintiff  employed  an  artist  to  copy  in 
Wright  r.        crayon,  from  a  small  photo- 
O'Brien,         graph,  a  likeness  of  the  plain- 
tiff's child.    Of  the  contract  Daly  C.  J. 
said :  "  This  was  not  a  contract  for  the 
sale   and  delivery  of   goods,  wares,  and 
merchandise,  in  which  both  delivery  and 
acceptance  are  essential  to  the  validity  of 
the  contract  under  the  statute  of  frauds. 
It  was  the  employment  of  an  artist  to 
copy  in  crayons  a  photograph,  for  which 
he  was  to  be  paid  a  specified  sum — an 
agreement  for  the  performance  of  work 
and  labor,  in  which  almost  the  sole  in- 
gredient was  his  labor  and  skill ;  the  ma- 
terials, which  consisted  of  the  canvas  upon 
which  the   work  was  executed,  and   the 
crayon   pencils  with  which   it  was  done, 
being  unimportant  and  merely  ancillary 
to  his  contract  for  skill,  work,  and  labor." 
Flint «.  Cor-    In  ^^i^t  v.  Corbitt,  6  Daly, 
bitt.  429,  the  plaintiff  kept  a  large 

warehouse  for  the  sale  of  furniture,  which 
he  manufactured  at  another  place  in  New 
York  city,  and  finished  at  the  warehouse. 


The  defendant  went  to  the  warehonse  and 
selected  a  sofa,  two  arm-chairs,  and  four 
other  chairs,  from  patterns  shown  therr. 
which  were  not  covered,  or  only  covend 
in  part,  the  plaintiff  having  a  large  num- 
ber of  the  like  articles  already  mauufart- 
ured  and  in  the  warehouse  ready  to  be 
covered  according  to  the  taste  of  ca»>toin- 
ers.  The  defendant  chose  brocatelle  for 
the  covering,  this  not  being  a  usual  cover 
ing.  All  that  remained  to  be  done  to  the 
furniture  was  to  cover  and  varnish  it.  The 
articles  were  covered,  varnished,  and  sent 
to  the  defendant's  house,  but  he  refused  to 
receive  them.    Daly  C.  J.  said :  "  This  was 

a  contract  of  sale When  the  contract 

is  for  the  purchase  of  an  article  which  the 
vendor  usually  has  for  sale  in  the  course 
of  his  business,  which  he  keeps  in  his  ware- 
house substantially  made,  but  not  entirely 
finished,  that  the  taste  or  wish  of  the  pur- 
chaser may  be  consulted  as  to  the  final 
finibh,  the  finishing  of  it  in  the  way  that 
the  purchaser  prefers  does  not  change  it 
from  a  contract  of  sale  into  a  contract 
for  work  and  labor.  What  is  in  contem- 
plation of  the  parties  is  the  purchase  and 
sale  of  an  article  which  is  examined  and 
selected,  but  upon  which  something  more 
is  to  be  done,  which,  as  a  matter  of  ta^te, 
choice,  or  expense,  is  left  to  the  purchaser." 
See  Rentch  v.  Long.  27  Md.  188;  2  Kent, 
511,  note  {d) ;  Phipps  v.  M'Farlane,  3 
Minn.  109 ;  Seymour  v,  Davis,  2  Sandf. 
239;  O'Neil  v.  N.  Y.  Mining  Co.  3  Nev. 
141;  Cooke  v.  Millard,  5  Lansing,  243; 
S.  C.  65  N.  Y.  352 ;  Passaic  Manuf.  Co. 
V.  Hoffman,  3  Daly  (N.  Y.),  495 ;  Bates  p. 
Coster,  1  Hun,  400;  Kellogg  v.  Wilhe^ 
head,  4  lb.  273 ;  Smith  v.  N.  Y.  Cent 
Ry.  4  Keyes,  180;  Parsons  v.  Loucks,  48 
N.  Y.  17;  Deal  v.  Maxwell,  51  lb.  632; 
Courtwright  v,  Stewart,  19  Barb.  455.] 

(c)  3  Burr.  1921,  and  I  W.  Bl.  599. 

(d)  [Davis  v.  Rowell,  2  Pick.  63  ;  Pike 
V,  Balch,  38  Maine,  302,310;  O'Donnell 
t^.  Leeman,  43  lb.  158,  160;  Morton  r. 
Dean,  13  Met.  385  ;  People  t^.  White, 
6  Cal.  75  ;  Talman  v.  Franklin,  3  Duer 
(N.  Y.),  395;  2  Kent,  539.] 
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§  111.  The  17th  sectioa  of  the  statute  applies  to  contracts  for 
the  sale  of  "  goods,  wares,  and  merchandise,"  words  which  com- 
prehend all  corporeal  movable  property.     The  statute,  therefore, 
does  not   apply  to   shares,  stocks,  documents   of   title,   Chosesin 
choses  in  action,  and  other  incorporeal  rights  and  prop-   wTthhithe 
erty.  (a)     The   following   cases   have  been  decided  on   «'*^**^«' 


(a)  [In  some  of  the  American  States  the 
**  6ood0,'*  same  construction  of  the  cor- 
*®-  responding  provision  of  their 

statnte  of  frauds  has  been  adopted.    In 
I  diana  Indiana  the  word   "goods" 

alone  is  used  in  the  seventh 
section  of  the  statute  of  frauds,  which 
corresponds  to  the  seventeenth  section  of 
the  English  statute;  but  it  is  held  that 
the  legal  effect  of  the  section  remains  the 
same  and  that  it  does  not  apply  to  contracts 
for  the  sale  of  shares,  notes,  checks,  bonds, 
or  evidences  of  value.  Vawter  v.  Griffin, 
NewHunp-  ^0  Ind.  593.  So  in  New 
■hire.  Hampshire,  it  was  held  that 

promissory  notes  are  not  embraced  in  the 
terms  *' goods,  wares,  and  merchandise," 


Qeorgia. 


as  used  in  the  statute  of  frauds.  Whitte- 
more  v.  Gibbs,  24  N.  H.  484.  See  Hudson 
o.  Weir,  29  Ala.  294.  In  Beers  v.  Crowell, 
Dudley  (Ga.),  28,  it  was  de- 
cided that  treasury  checks  on 
the  Bank  of  the  United  States  were  not 
within  the  statute.  But  in  Ma«nehu- 
Baldwin  v.  WiUiams.  3  Met.  ««''»• 
367,  it  was  decided  in  Massachusetts  that 
a  sale  of  promissory  notes  is  within  the 
statute.    So  of  shares  in  a  manufacturing 

corporation.    Tisdale  v.  Har-    „        ... 
^  Connecticut. 

ris,  20  Pick.  9  ;  North  v.  For- 
est, 15  Conn.  404;  Pray  v.  Mitchell,  60 
Maine,  430;   Colvin  v.  Wil-    Maine, 
liams,    3    Harr.    &    J.     38;    Maryland. 
Thompson  v.  Alger,  12  Met.  428 ;  Ross  J. 
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this  point :  The  statute  does  not  apply  to  a  sale  of  shares  in  a  joint 
stock  banking  company,  Humble  v.  Mitchell  ;  (i)  nor  to  a  sale  of 
stock  of  a  foreign  state,  Heseltine  v,  Siggers ;  (c)  nor  to  a  sale  of 
railway  shares,  Tempest  v.  Kilner,  (d)  Bowlby  v.  Bell,  (e)  Brad- 
ley V.  Holdsworth,  (/)  and  Duncroft  v,  Albrecht ;  (^)  nor  of 
shares  in  a  mining  company  on  the  cost-book  principle,  Watson  v, 
Spratley,  (A)  Powell  v.  Jessop.  (i) 

§  112.  Most  of  the  foregoing  decisions  went  upon  the  ground 

in  Fay  v.  Wheeler,  44  Y t  292,  293.    A  jects  of  common  sale  and  barter,  and  which 
sale  of  bank  bills  was  held  within  the  stat-  have  a  visible  and  palpable  form.    To 
ute  of  frauds  in  Maine.    Gooch  v.  Holmes,  include  in  them  an  incorporeal  right  or 
41   Maine,   523 ;    Biggs  v.  Magruder,  2  franchise,  granted  bj  the  gOTemment,  s^ 
Cranch  C.  C.  143.    In  Somerby  v.  Bantin,  curing  to  the  inventor  and  his  assigns  the 
118  Mass.  279,  285,  Gray  C.  J.  said :    "  It  exclusive  right  to  make,  use,  and  vend  the 
was  held  by  the  court  of  chancery  in  Eng-  article  patented ;  or  a  share  in  that  right, 
laud,  before  the  American  Revolution,  that  which  has  no  separate  or  distinct  exi:>t- 
shares  in  a  corporation  were  goods,  wares,  enco  at  law  until  created  by  the  instni- 
and   merchandise  within   the   statute  of  ment  of  assignment ;  would  be  unreason- 
frauds.    Mussel  V.  Cooke,  Pre.  Ch   533;  ably  to  extend  the  meaning  and  effect  of 
OruU  v.  Dodson,  Sd.  Cas.  In  Ch.  41."    In  words  which   have  already  been  carried 
Florida           Florida  the  statute  of  frauds  quite  far  enough."    Somerby  v.  Buniin, 
contains  the  expression  "  per-  118  Mass.  279,  285.   Chanter  e,  Dickinson, 
Bonal  property,"  in  addition  to  the  words  5  M.  &  G.  253,  was  cited  in  support.  In 
used  in  the  17th  section  of  the  English  Galpin  v.  Atwater,  29  Conn.  93,  p.  98, 
statute ;  and  it  has  been  held  in  that  state  Ellsworth  J.  expressed  an  opinion  to  the 
that  shares  are  included  in  the  statute,  contrary,  but  the  point  was  not  necessa- 
Southem  Life  Ins.  &  Trust  Co.  v.  Cole,  4  rily  involved  in  the  decision.     The  point 
Florida,  359.     See  Gadsden  v.  Lance,  1  is  rendered  somewhat  unimportant  as  n> 
_            McMulIan  Eq.  87.    In  New  gards  the  statute  of  frauds  by  virtue  of 
York  choses  in  action  are  ex-  Congressional  enactments.    R.  S.  of  U.  S. 
pressly  named  as  requiring  a  writing  for  §  4'898.    Jordan  v.  Dobson,  4  Ftsher,  232; 
the  sale  of  them,  and  the  cases  below  will  Dalgleish  r.  Conboy,  26  U.  C.  C.  1*.  254. 
help  to  show  the  effi^ct  of  the  enactment.  See  Blakeney  v.  Goode,  30  O.  St.  350. 
People  V,  Beebe,  1  Barb.  379;.  Allen  v.  In  Springfield  v.  Drake,  58  N.  H.  19,  Bing- 
Aguirre,  3  Selden,  543 ;    S.  C.  10  Barb,  ham  J.   said  :    "  A   patent    is    personal 
74;    Thompson  v.  Alger,  12  Met.  436;  property  ....  and,  if  it  were  not  for  the 

As  to  Mle  of  '^'■*^^®'*  *'•  ^®*^  ^  ^^^*»  200 ;  law  of  Congress,  could  be  conveyed  by 
«n  interast  Peabody  ».  Speyers,  56  N.  Y.  parol."  Burke  v.  Partridge,  58  N.  H. 
ISnMon  be.      230  ;  Hagar  v.  King,  38  Barb.     849,  p.  353.] 

fore  and  »f.      200;  Kessel  v.  Albetis,  .56  lb.  (6)   11  A.  &  E.  205. 

t«r  letters  _  /    .       -r^ 

patent  362.   In  a  ca&e  where  the  ques-        (c)  1  Ex.  856. 

granted.  tjyn    ^^^^^  whether  an   oral  (d)  3  C.  B.  249. 

agreement  for  the  sale  of  an  interest  in  (e)  3  C.  B.  284. 

an  invention,  before  letters  patent  are  ob-  (/)  3  M.  &  W.  422. 

tained,  is  a  contract  within  the  statute  of  [g)  12  Sim.  189. 

frauds,  Gray  C.  J.  said  :  "  The  words  of  the  (A)  10  Ex.  222,  and  24  L.  J.  Ex.  53. 

statute  have  never  yet  been  extended  by  (t)  18  C  B.  336,  and  25  L.  J.  C.  F.  199. 

any  court  beyond  securities  which  are  sub- 
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that  the  sales  were  of  choses  in  action  not  properly  embraced  in 
the  words  "  goods,  wares,  and  merchandise,'*  but  some  turned  upon 
other  enactments,  to  which  it  will  now  be  convenient  to  refer. 
These  are,  first,  the  4th  section  of  the  statute  of  frauds ;  and  sec- 
ondly, the  exemption  in  the  stamp  act,  of  agreements  relating  to 
the  sale  of  goods,  wares,  and  merchandise. 

§  11 3.  The  4th  section  (0  of  the  act  of  29  Car.  2,  c.  23,  enacts, 
"  that  no  action  shall  be  brought  whereby  to  charge  any   ^th  section 

^     ,  ,  01  8UICU16 

executor  or  administrator  upon  any  special  promise  to  of  frauds. 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriages  of  another  person  ;  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  X)f  marriage ;  or 
upon  any  contract  or  sale  of  lands^  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them  ;  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the  mak- 
ing thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized.'*  The  stamp 
act,  55  Geo.  3,  c.  184,  in  the  schedule  (reenacted  in  the  stamp 
stamp  act,  1870),  title  "  Agreements,**  exempts  from  ^*^*' 
stamp  duties  every  '^  memorandum,  letter,  or  agreement,  made 
for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchandise.** 

§  114.  It  is  often  important  to  determine  whether  a  sale  of  cer- 
tain articles  attached  to  the  soil,  such  as  fixtures  and  pi^grgngg 
growing  crops,  is  governed  by  the  17th  section  as  being   between 
a  sale  of  "  goods,    wares,  and  merchandise,'*  or  by  the  ijth  sec- 
4th  section,  as  a  sale  of  an  "  interest  in  or  concerning 
land."     Though  these  two  sections,  on  a  cursory  perusal,  might 
seem  to  be  substantially  the  same,  both  requiring  some  written 
note  or  memorandum,  signed  by  the  party  to  be  charged,  a  more 
attentive    consideration     will  show    very   material    distinctions. 
Agreements  under  the  4th  section  require  a  written  note  or  mem- 
orandum, under  all  circumstances,  and  for  any  amount  or  value. 
But  under  the  17th  section,  the  necessity  for  the  writing  does  not 
exist  when  the  value  is  under  102.,  and  it  may  be  dispensed  with 

(/)  It  was  held  in  Leronx  v.  Brown,  made  in  a  foreig:n  countiy.  See  remarks 
12  C.  B.  801,  and  22  L.  J.  C.  P.  I,  that  on  the  case  by  Willes  J.  in  Gibson  v.  Hol- 
thii  section  is  applicable  to  a  contract     land,  L.  R.  1_C.  P.  1 ;  35  L.J.  C.  P.  5. 
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in  contracts  for  larger  sums,  by  proof  of  part  acceptance  or  part 
payment  by  the  buyer,  or  by  the  giving  of  something  in  earnest  to 
bind  the  bargain.  Again,  a  contract  for  sale  under  the  17th  sec- 
tion is  exempt  from  stamp  duty,  but  if  the  agreement  be  for  a 
sale  of  any  '^  interest  in  or  concerning  .land,"  a  stamp  is  required. 
Practically,  therefore,  the  whole  controversy  between  the  parties 
to  an  action  is  often  finally  disposed  of  by  this  test. 

§  115.  Complaint  has  been  made  at  different  times  of  the  un- 
^.     .        satisfactory  character  of  the  decisions  in  which  the  courts 

What  is  an  -^ 

interest  in  have  sought  to  establish  rules  distinguishing  with  acea- 
the4th  racy  and  certainty  whether  a  contract  for  the  sale  of 
section.  things  attached  to  the  soil  be  or  not  a  sale  of  an  interest 
in  land  within  the  4th  section.  Lord  Abinger,  in  1842,  gave  ex- 
pression to  this  complaint  in  a  somewhat  exaggerated  form  when 
he  said,  "  It  must  be  admitted,  taking  the  cases  altogether,  that 
no  general  rule  is  laid  down  by  any  one  of  them  that  is  not  con- 
tradicted by  some  other.  (j)i) 

§  116.  Before  entering  upon  an  examination  of  the  decisions,  it 
will  conduce  to  a  proper  understanding  of  the  subject  to  tran- 
scribe in  full  the  remarks  of  Mr.  Justice  Blackburn  on  the  gen- 
eral principles  of  law  involved  in  the  question.  "  The  statutes  are 
now  applicable  to  all  contracts  for  the  sale  of  '  goods,  wares,  and 
merchandise,*  words  which,  as  has  been  already  said,  compre- 
hended all  tangible  movable  property ;  I  say  movable  property, 
for  things  attached  to  the  soil  are  not  goods,  though  when  severed 
from  it  they  are  ;  thus,  growing  trees  are  part  of  the  land,  but  the 
cut  logs  are  goods ;  and  so,  too,  bricks  or  stones,  which  are  goods, 
cease  to  be  so  when  built  into  a  wall,  —  they  then  become  a  part 
of  the  soil.  Fixtures,  and  those  crops  which  are  included  amongst 
emblements,  though  attached  to  the  soil,  are  not  for  all  purposes 
part  pi  the  freehold. 

§  117.  "  It  seems  pretty  plain  upon  principle  that  an  agree- 
ment to  transfer  the  property  in  something  that  is  attached  to  the 
soil  at  the  time  of  the  agreement,  but  which  is  to  be  severed  from 
the  soil  and  converted  into  goods  before  the  property  is  to  be  trans- 
ferred, is  an  agreement  for  the  sale  of  goods  within  the  meaning  of 
the  9  Geo.  4,  c.  14,  (w)  if  not  of  the  29  Car.  2,  c.  8.  The  agree- 
ment is,  that  the  thing  shall  be  rendered  into  goods,  and  then 
in  that  state  sold ;  it  is  an  executory  agreement  for  the  sale  of 

(m)  Rod  well  t;.  Phillips,  9  M.  &  W.  505.        (n)  Lord  Tenterden*s  act,  anU,  §  93. 
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goods  not  existing  in  that  capacity  at  the  time  of  the  contract. 
And  when  the  agreement  is,  that  the  property  is  to  be  transferred 
before  the  thing  is  severed,  it  seems  clear  enough  that  it  is  not  a 
contract  for  the  sale  of  goods  ;  it  is  a  contract  for  a  sale,  but  the 
thing  to  be  sold  is  not  goods.     If  this  be  the  principle,  the  true 
subject  of  inquiry  in  each  case  is,  When  do  the  parties  intend  that 
the  property  is  to  pass  ?     If  the  things  perish  by  inevitable  acci- 
dent before  the  severance,  whom  do  they  mean  to  bear  the  loss  ? 
for  in  general  that  is  a  good  test  of  whether  they  intend  the  prop- 
erty to  pass  or  not ;  in  other  words,  if  the  contract  be  for  the  sale 
of  the  things  after  they  have  been  severed  from  the  land,  so  as  to 
become  the  subject  of  larceny  at  common  law,  it  is,  at  least  since 
the  9  Geo.  4,  c.  14,  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise,  within  the  17th  section.     On  the  whole  the  cases 
are  very  much  in  conformity  with  these  distinctions,  though  there 
is  some  authority  for  saying  that  a  sale  of  emblements  or  fixtures, 
vesting  an  interest  in  them  whilst  in  that  capacity  and  before  sev- 
erance, is  a  sale  of  goods  within  the  meaning  of  the  17th  section 
of  the  statute  of  frauds,  and  a  good  deal  of  authority  that  such  a 
sale  is  not  a  sale  of  an  interest  in  land  within  the  4th  section, 
which  may,  however,  be  the  case,  though  it  is  not  a  sale  of  goods, 
wares,  and  merchandise,  within  the  seventeenth."  (o)    Nothing  is 
to  be  found  in  the  cases  reported  since  this  perspicuous  exposition 
was  published  to  affect  its  accuracy,  or  to  shake  the  deductions 
drawn  by  the  learned  author  from  the  authorities  then  extant. 
There  can  be  little  hazard,  therefore,  in  laying  down  the  rules 
that  govern  this  subject,  supporting  them  by  the  appropriate  de- 
cisions, and  calling  attention  to  such  cases  as  seem  to  conflict  with 
the  general  current  of  authority. 

§  118.  The  first  principle  then  iSy  that  an  agreement  to  transfer 
the  property  in  anything  attached  to  the  soil  at  the  time  First  prin- 
of  the  agreement,  but  which  is  to  be  severed  from  the  soil^   \v^here 
and  converted  into  goods^  BKPORE  the  property  is  trans-  crorisfo 
f erred  to  the  'purchaser^  is  an  agreement  for  the  sale  of  be  severed 
•goods,  an  executory  agreement,  governed  by  Lord  Ten-   property 


terden's  act,  and  therefore  within  the  17th  section,  (p^ 

'  ^^^     Smith  ». 


passes. 

QmWK 

In  Smith  v,  Surman  (jf)  the  agreement  was  to  sell  stand-   Summn. 

(o)  Blackburn  on  Sales,  9-10.  (q)  9  B.  &  C.  561. 

{jp)  [See  TpfMly  §  126^  note  (y),  and  cases 
cited.] 
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ing  timber,  which  the  proprietor  had  begun  to  cut  down,  two 
trees  having  already  been  felled,  at  so  much  a  foot.  Held  to  be 
within  the  ITth  section.  Bayley  B.,  in  referring  to  this  case, 
in  Earl  of  Falmouth  v.  Thomas,  (r)  lays  stress  on  the  fact,  "  that 
the  Beller  was  to  cut  down  ;  the  timber  was  to  be  made  a  chattel 
Parker  v,  ^^  ^^  Seller,^'  («)  In  Parker  v,  Staniland  (f)  the  sale 
Staniiand.  -^as  by  the  plaintiff  of  all  the  potatoes  on  a  close  of  two 
acres,  at  48.  6d,  a  sack,  and  the  defendant  was  to  get  them  imme- 
diately. Here,  also,  it  was  held  that  there  was  a  sale  of  chattels, 
and  no  transfer  of  any  interest  in  the  land ;  but  both  Lord  Ellen- 
borough  and  Mr.  Justice  Bayley  put  the  case  on  the  ground  that 
the  potatoes  were  to  be  taken  away  immediately^  and  to  gain 
nothing  by  further  growth  in  the  soil ;  (u)  and  they  made  this 
fact  the  ground  for  distinguishing  the  case  from  Crosby  t'.  Wads- 
worth,  (a;)  and  Waddington  v.  Bristow,  (y)  where  the  sales  of 
Warwick  growing  crops  of  grass  had  been  held  to  come  under  the 
r.  Bruce.  4^^^  section.  In  Warwick  v.  Bruce,  (2)  decided  by  the 
•*mIu "^  king's  bench  in  1813,  which  was  followed  by  Sainsbury  v. 
thews.  Matthews,  (a)  in  the  exchequer,  in  1838,  the  sale  was  of 
potatoes  not  mature^  and  that  were  to  be  dug  by  the  purckoien 
when  ripe,  in  the  former  case  for  a  gross  sum,  and  in  the  latter  at 
2s.  per  sack  ;  and  in  both  cases  the  distinctions  suggested  in 
Smith  V.  Surman  and  Parker  v.  Staniland  were  disregarded ;  and 
the  sale  in  Warwick  v.  Bruce  was  held  not  to  be  of  an  interest  in 
land  under  the  4th  section,  while  the  decision  in  the  exchequer 
case  went  the  full  length  of  deciding  that  the  sale  was  one  of 
goods  and  chattels,  governed  by  the  17th  section.  The  distinc- 
tion between  crops  of  mature  and  immature  fructu%  industriales 

(r)  I  C.  &  M.  105.  V.  Green,  that  a  sale  of  g^owing^  timber  to 

(s)  [Seepostf  §  126,  note  (y),  and  cases  be  taken  away  as  soon  as  possible  bj  the 

cited.    In  Marshall  v.  Green.  1  C.  P.  Div.  purchaser  is  not  a  contract  for  the  sale  of 

40,  Lord  Coleridge  C.  J.,  referring  to  the  land   or  any  interest  therein,  within  the 

case  of  Smith  v.  Surman,  said :  "  The  only  4th  section  of  the  statute  of  frauds.] 

distinction   that  I  can  see  between  that        {t)  1 1  East,  362. 

and  the  present  case  is,   that  there  the        (u)  [Post,  §  126,  note   {y) ;  Byasse  r. 

trees  were  to  be  cut  by  the  vendor;  but  Reese,  4 Mete.  (Ky.)  372  ;  Huff  u.  McCau- 

Littledale  J.  held  that,  '  if  in  that  case  the  ley,  .^3  Penn.  St.  206  ;  Marshall  v.  Greeo, 

contract  had  been  for  the  sale  of  the  trees,  1  C.  P.  Div.  35.] 

with  a  specific  liberty   to  the  vendee  to  •      (^)  6  East,  602. 

enter  the  land  to  cut  them,  it  would  not        {y)  2  B.  &  P.  4.52. 

have  given  him  an  interest  in  the  land        (2)  2  M.  &  S.  205. 

within  the  meaning  of  the  statute.' "    It        (a)  4  M.  &  W.  343. 

was  decided  in  the  above  case  of  Marshall 
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was  also  expressly  repudiated  by  Littledale  J.  in  Evans  v.  Rob- 
erts. (6)  In  Washbourn  v.  Burrows,  (c)  where  the  plead-  ^i^g^jjoum 
ings  averred  that  certaip  crops  of  grass,  growing  on  a  «•  Barrows. 
particular  estate,  were  assigned  as  security,  it  became  necessary 
to  inquire  whether  this  averment  necessarily  implied  the  transfer 
of  an  interest  in  land.  The  court,  after  taking  time  to  consider, 
intimated  that  this  plea  would  be  satisfied  by  proving  that  the 
grass  was  to  be  severed  from  the  soil,  and  delivered  as  a  chattel. 
Rolfe  B.,  in  delivering  the  judgment,  said  :  "  Certainly,  where  the 
owner  of  the  soil  sells  what  is  growing  on  the  land,  whether  nat- 
ural produce,  as  timber,  grass,  or  apples,  or  fructus  industriales^ 
as  corn,  pulse,  or  the  like,  on  the  terms  that  he  is  to  cut  or  sever 
them  from  the  land,  and  then  deliver  them  to  the  purchaser,  the 
purchaser  acquires  no  interest  in  the  soil,  which  in  such  case  is 
only  in  the  nature  of  a  warehouse  for  what  is  to  come  to  him 
merely  as  a  personal  chattel."  (d) 

§  119.  In  most  of  the  foregoing  cases  it  will  be  observed,  that 
under  the  contracts  the  property  in  the  thing  sold  remained  in  the 
vendor  till  after  severance.  In  Smith  v.  Surman  the  price  de- 
pended on  the  measurement  of  the  timber  after  cutting  it,  for  it 
was  sold  at  so  much  a  foot;  and  in  Parker  v.  Staniland  and  Sains- 
bury  V.  Matthews  the  potatoes  were  also  to  be  measured  after 
being  gathered,  in  order  to  determine  the  price.  If  the  thing  sold 
had  been  destroyed  before  measurement,  the  loss  would  have  fallen 
on  the  vendor,  because  the  property  remained  in  him.  (Post^ 
book  II.  ch.  iii.)  The  bargain  therefore  was  simply  that  the 
things  sold  were  to  be  severed  and  converted  into  chattels  be- 
fore the  sale  took  effect,  and  fell  under  the  first  principle  above 
stated,  (e)  But  Warwick  v,  Bruce  is  governed  by  the  rule  next 
to  be  stated. 

§  120.  The  second  principle  on  this  subject  is,  that  where  there 
is  a  perfect  bargain  and  sale,  vesting  the  property  at 
once  in  the  buyer  before  severance,  a  distinction  is  made   principle. 

,  .  VVhere 

between  the  natural  growth  of  the  soil,  as  grass,  timber,   property 
fniit  on  trees,  &c.  &c.  which  at  common  law  are  part  foreteveV- 
of  the  soil,  sLwdfructus  industriales^  fruits  produced  by  *"*^®- 
the  annual  labor  of  man,  in   sowing  and  reaping,  planting  and 

(6)  5  B.  &  C.  836.  {d)  [See  post,  §  124,  note  (/));  Grove  J. 

(c)  1  Ex.  107.  in  Marshall  v.  Green,  1  C.  P.  Div.  44.] 

(e)  [Po»^§  126,  note  (y).] 
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If /ructut 
industri' 
ales,  17th 
Bection     . 
applies. 

Evans  v. 
Roberts. 


gathering.  The  former  are  an  interest  in  land,  embraced  in  the 
Kfructm  ^th  section  ;  (/)  the  latter  are  chattels,  for  at  common 
JihTectwa  ^^^  ^  growing  crop,  produced  by  the  labor  and  expense 
applies.  of  the  occupier  of  lands,  was,  as  the  representative  of 
that  labor  and  expense,  considered  an  independent  chattel.  (^) 
§  121.  The  first  and  leading  case  in  which  this  distinction  was 
fully  considered  was  Evans  v.  Roberts.  (^)  A  verbal 
contract  was  made,  by  which  the  defendant  agreed  to 
purchase  of  the  plaintiff  a  cover  of  potatoes  then  in  the 
ground,  to  be  turned  up  by  the  plaintiff,  at  the  price  of 
5Z.,  and  the  defendant  paid  one  shilling  earnest.  The 
action  was  assumpsit  "  for  crops  of  potatoes  bargained  and  sold," 
and  it  was  objected  that  this  was  a  contract  of  sale  of  an  interest 
in  or  concerning  land,  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds.  Bayley  J.  said  :  "  I  am  of  opinion  that  in 
this  case  there  was  not  a  contract  for  the  sale  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them, 
but  a  contract  only  for  the  sale  or  delivery  of  things,  which,  at  the 
time  of  the  delivery,  should  be  goods  and  chattels.  It  appears 
that  the  contract  was  for  a  cover  of  potatoes ;  the  vendor  was  to 
raise  the  potatoes,  from  the  ground,  at  the  request  of  the  vendee. 
The  effect  of  the  contract,  therefore,  was  to  give  to  the  buyer  a 
right  to  all  the  potatoes  which  a  given  quantity  of  land  should 
produce,  but  not  to  give  him  any  right  to  the  possession  of  the 
land  ;  he  was  merely  to  have  the  potatoes  delivered  to  him  when 
their  growth  was  complete.  Most  of  the  authorities  cited  in  the 
course  of  the  argument  to  show  that  this  contract  gave  the  vendee 
an  interest  in  the  land,  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds,  are  distinguishable  from  the  present  case. 
In  Crosby  v.  Wadsworth,  (A)  the  buyer  did  acquire  an  interest  in 
the  land,  for  by  the  terms  of  the  contract,  he  was  to  mow  the 
grass,  and  must  therefore  have  had  possession  of  the  land  for  that 
purpose.     Besides,  in  that  case  the  contract  was  for  the  growing 


(/)  [If  the  panics  to  a  contract  for  the 
sale  of  crowing  trees  intend  that  the  prop- 
erty in  the  trees  shall  pass  presently  be- 
fore severanfe  from  the  soil,  the  contract 
comes  within  the  statute,  and  must  be  in 
writing.  Colt  J.  in  White  v.  Foster,  102 
Mass.  378  ;  Owens  t'.  Lewis,  46  Ind.  488. 
Secpost,  §  126,  note  (y).] 


(g)  Per  Bayley  J.  in  Evans  v.  Roberts, 
5  B.  &  C.  836 ;  [Kingsley  v,  Holbrook,  45 
N.  H.  313,  318,  319  ;  Dunne  v.  Ferguson, 
Hayes  Ir.  R.  542  ;  Hay  don  v.  Crawford, 
3  U.  C.  Q.  B.  (O.  S.)  583;  Brown  r. 
Stanclift,  20  Alb.  L.  J.  55 ;  Eillmore  r. 
Howlett,  48  N.  Y.  569.] 

(h)  6  East,  602. 


PAST  II.]      WHAT  ABE  GOODS,  WARES,  AND  MERCHANDISE.  123 

grass,  which  is  the  natural  and  permanent  produce  of  the  land, 
renewed  from  time  to  time  without  cultivation.  Now,  growing 
grass  does  not  come  Within  the  description  of  goods  and  chattels, 
and  cannot  be  seized  as  such  under  a  ji,  fa. ;  it  goes  to  the  heir 
and  not  to  the  executor ;  but  growing  potatoes  come  within  the 
description  of  emblements,  and  are  deemed  chattels  by  reason  of 
their  being  raised  by  labor  and  manurance.  They  go  to  the  ex- 
ecutor of  tenant  in  fee  simple,  although  they  are  fixed  to  the  free- 
hold, (i)  and  may  be  taken  in  execution  under  a  ji.  fa.  by  which 
the  sheriff  is  commanded  to  levy  the  debt  of  the  goods  and  chatteU 
of  the  defendant ;  and  if  a  growing  crop  of  potatoes  be  chattels, 
then  they  are  not  within  the  provisions  of  the  4th  section  of  the 
statute  of  frauds,  which  relate  to  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them."  And  again,  at  p. 
835 :  "  It  has  been  insisted  that  the  right  to  have  the  potatoes  re- 
main in  the  ground  is  an  interest  in  the  land,  but  a  party  entitled 
to  emblements  has  the  same  right,  and  yet  he  is  not  by  virtue  of 
that  right  considered  to  have  any  interest  in  the  land.  For  the 
land  goes  to  the  heir,  but  the  emblements  go  to  the  executor.  In 
Tidd's  Practice,  1039,  it  is  laid  down,  that  under  a  fieri  facias 
the  sheriff  may  BoWfructvs  industrialeSy  as  corn  growing,  which 
goes  to  the  executor,  or  fixtures,  which  may  be  removed  by  the 
tenant ;  but  not  furnaces,  apples  upon  trees,  which  belong  to  the 
freehold,  and  go  to  the  Iieir.  The  distinction  is  between  those 
things  which  go  to  the  executor  and  those  which  go  to  the  heir. 
The  former  may  be  seized  and  sold  under  the^./a.,  thfe  latter  can- 
not. The  former  must^  therefore^  in  contemplation  of  law^  he  consid- 
ered chattels.'^  At  the  close  of  his  opinion,  the  learned  judge  said : 
'*  I  am  of  'opinion  that  there  was  not  in  this  case  any  contract  or 
sale  of  lands,  &c.  but  that  there  was  a  contract  for  the  sale  of  goods^ 
wares^  and  merchandise^  within  the  meaning  of  the  VI th  section^ 
though  not  to  the  amount  which  makes  a  written  note  or.  memo- 
randum of  the  bargain  necessary."  Holroyd  J.  said :  "  The  con- 
tract, being  for  the  sale  of  the  produce  of  a  given  quantity  of  land, 
was  a  contract  to  render  what  afterwards  would  become  a  chattel." 
Littledale  J.  was  ^  explicit  as  Bayley  J.  in  taking  the  distinction 
above  pointed  out.  He  said,  p.  840 :  "  This  contract  only  gives  to 
the  vendee  an  interest  in  that  growing  produce  of  the  land  which 
constituted  its  annual  profit.     Such  an  interest  does  not  constitute 

(t)  Com.  Dig.  tit  Biens,  G. 
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part  of  the  realty Lord  Coke  in  all  cases  distinguishes  be- 
tween the  land  and  the  growing  produce  of  the  land ;  he  considers 
the  latter  as  a  personal  chattel  independent  on,  and  distinct  from, 
the  land.  If,  therefore,  a  growing  crop  of  corn  does  not  in  any  of 
these  cases  constitute  any  part  of  the  land,  I  think  that  a  sale  of 
any  growing  produce  of  the  earth  (reared  by  labor  and  expense), 
in  actual  existence  at  the  time  of  the  contract,  whether  it  be  in  a 
state  of  maturity  or  not,  is  not  to  be  considered  as  a  sale  of  an  in- 
terest in  or  concerning  land  within  the  meaning  of  the  4tli  section 
of  the  statute  of  frauds ;  but  a  contract/or  the  sale  of  goods,  ware$y 
and  merchandise,  within  thellth  section  of  that  statute.*^ 

§  122.  In  Jones  v.  Flint,  (?)  decided  in  1839,  Evans  v.  Rob- 
Jones  V.  ^^^^  ^^  followed  and  approved,  on  the  ground  of  the  dis- 
Flint.  tinction  between  fructus  industriales,  which  are  chat- 

tels, and  the  natural  growth  of  grass,  &c.  which  are  part  of  the 
freehold ;  and  any  distinction  between  crops  mature  and  immature, 
as  well  as  between  cases  where  the  buyer  or  the  seller  is  to  take 
the  crop  out  of  the  ground,  was  expressly  rejected.  In  both  cases, 
also,  the  earlier  dictum  of  Sir  James  Mansfield,  in  Emmerson  p. 
Heel  is,  (m)  is  practically  overruled.  The  two  cases  of  Evans  v. 
Roberts  and  Jones  v.  Flint  have  remained  unquestioned  to  the 
present  time  as  authority  for  the  rule  that  fructus  indxistrialts^ 
even  when  growing  in  the  soil,  are  chattels  ;  while  another  series 
of  decisions  have  maintained  the  principle  that  the  natural  growth 
of  the  land  is  part  of  the  freehold,  and  that  contracts  for  the  sale 
of  it,  transferring  the  property  before  severance,  are  governed  by 
the  4th  section. 

§  123.  In  Rodwell  v,  Phillips,  (n)  a  written  sale  of  "  all  the 
crops  of  fruits  and  vegetables  of  the  upper  portion  of  the  garden, 
from  the  large  pear  trees,  for  the  sum  of  30Z.,"  the  purchaser  hav- 
Rodweil  V  ^^^  ^2i\A  down  IZ.  as  deposit,  was  held  by  Lord  Abinger 
Phillips.  \^  be  the  sale  of  an  interest  in  land  ;  but  the  ratio  deci- 
dendi was  that  it  certainly  was  not  such  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise  as  under  the  stamp  act  was  ex- 
empted, and  the  plaintiff  was  nonsuited,  the  agreement  not  being 
stamped. 

§  124.  In  Carrington  v.  Roots,  (o)  plaintiff,  in  May,  made  a 
verbal  agreement  to  buy  a  crop  of  grass  growing  on  a  certain 

(/)  10  Ad.&  E.  753.  (n)  9  M.  &  W.  SOS;  [Brown  r.  Stto- 

(m)  2  Taant.  38.  clift,  20  Alb.  L.  J.  55.] 

(o)  2  M.  &  W.  248. 
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close,  to  be  cleared  by  the  end  of  September,  at  6Z.  10s.  per  acre : 
half  the  price  to  be  paid  down  before  any  of  the  grass  was   camngton 
cut.     Held  by  all  the  judges,  to  be  void  under  the  4th   *•  Roo'*- 
section.     This  case  is  in  entire  conformity  with  Crosby   Crosby  ». 
V.   Wadsworth,  (j)    where   Lord   Ellenborough   held   a  worth. 
similar  contract  to  be  an  agreement  for  the  sale  of  an  interest  in 
land,  "  conferring  an  exclusive  right  to  the  vesture  of  the  land 
during  a  limited  time  and  for  given  purposes."     In  Sco-   ^^^^^  ^ 
rell  V.  Boxall,  (r)  a  parol  contract  for  the  purchase  of .  Boxaii. 
standing  underwood,  to  be  cut  down  by  the  purchaser,  and  in 
Teal  V.  Auty,  («)  an  unstamped  agreement  for  the  sale   rp^^j  ^ 
of  growing  poles,  were  held  to  be  agreements  for  the  ^^^y- 
sale  of  an  interest  in  land,  (ti)     In  the  former  case,  HuUock  B. 
cited  with  approval,  and  recognized  as  authority,  the  case  of  Evans 
V,  Roberts,  (w) 

§  125.  In  all  of  these  cases  it  will  be  remarked  that  the  distinc- 
tion pointed  out  by  Mr.  Justice  Blackburn  in  his  treatise  is  found 
to  prevail.  In  Rodwell  v.  Phillips,  the  whole  crop  of  fruit  on  the 
trees  ;  in  Carrington  v.  Roots,  and  Crosby  v.  Wadsworth,  the  whole 
growth  of  grass  on  the  land ;  and  in  Scovell  v.  Boxall,  and  Teal  v, 
Auty,  the  standing  undergrowth,  and  the  growing  poles,  were  all 
transferred  to  the  purchasers  before  severance  from  the  soil. 

§  126.  From  all  that  precedes,  the  law  on  the  subject  of  the 
sale  of  growing  crops  may  be  summed  up  in  the  following  propo- 
sition, viz. :  Growing  crops,  if  fructus  industriales^  are  General 
chattels,  and  an  agreement  for  the  sale  of  them,  whether  Js°5  grow^ 
mature  or  immature,  whether  the  property  in  them  is  ing  crops. 
transferred  before  or  after  severance,  is  not  an  agreement  for  the 
sale  of  any  interest  in  land,  and  is  not  governed  by  the  4th  sec- 
tion of  the  statute  of  frauds,  (x)  Growing  crops,  if  fructus  nat- 
urales,  are  part  of  the  soil  before  severance^  and  an  agreement, 

(9)  6  East,  602.  23 ;  Cutler  v.  Pope,  13  lb.  377 ;  Bricker 

(r)  1  Y.  &  Jerv.  396.  v.  Hughes,  4  Ind.  146  ;  Sherry  v.  Picken, 

{8)  2B.&B.  101.  10   lb.  375;    Marshall  t;.  Ferguson,  23 

(f )  [See,  to  the  same  effect,  Eingslejr  v.  Cal.  65 ;  Aubtin  v.  Sawyer,  9  Cowen,  39  ; 

Holbrook,  45  N.  H.  313,  319.]  Whipple  v.  Foot„2  John.  422  ;  Stewart  u. 

(ti)  5  B.  &  C.  836.  Doughty,  9  lb.  112 ;  Miller  v.  State,  39 

(x)  [See  Kingsley  v,  Holbrook,  45  N.  Ind.  267  ;  Britain  v.  McKay,  1  Ired.  265 ; 

H.  313,  318,  319;  Howe  v.  Batchelder.  49  Bull  v.  Gribwold,  19  111.  631;    Roas  v. 

lb.  204,  208;  Buck    ».  Pickwell,  27  Vt.  Welch,  11  Gray,  235;  Purner  w.  Piercy, 

157  ;   Dunne  v.  Ferguson,  Hayes  Ir.  R.  40  Md.  212;  Moreland  v.  Myall,  14  Bush, 

541 ;  Bryant  r.  Croaby,  40  Maine,  9,  21-  474.] 
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therefore,  vesting  an  interest  in  them  in  th^  purchaser  before  sev- 
erance, is  governed  by  the  4th  section ;  (a;^)  but  if  the  interest  is 
not  to  be  vested  till  they  are  converted  into  chattels  by  severance, 
then  the  agreement  is  an  executory  agreement  for  the  sale  of 
goods,  wares,  and  merchandise,  governed  by  the  17th,  and  not  by 
the  4th  section  of  the  statute,  (y) 

(xi)  [See  Lord  Coleridge  C.  J.  in  Mar-  ray  v.  Gilbert,  I  Hannaj  (N.  B.).  545 ;  Th« 

shall  V.  Green,  1  C.  P.  Div.  38-40 ;   Slo-  New  Brunswick  and  Noya  Scotia  Land 

cum  V.  Seymour,  7  Vroom,  188;  Ellis  ».  Co.  r.  Kirk,  I  Allen  (N.  B.),443;  Chambe^ 

Grubb,  3  U.  C.  Q.  B.  (0.  S.)  61L]  lain  w.  Smith,  21  U.  C.  Q.  B.  103  ;  Hamil- 

{y)  [In  sales  of  growing  timber,  the  dis-  ton  t;.  McDonell,  6  U.  C.  Q.  B.  (O.  S.),  72a 

tinction  between  cases  where  "  It  may  be  difficult  in  many  cases,"  as 

growing          it  is  to  be  severed  by  the  ven-  Colt  J.  remarks  in  White  v.  Foster,  102 

timber.           ^^^j.  ^^^^  where  it  is  to  be  sev-  Mass/  378,  "  to  determine,  from  the  terms 

ered  by  the  purchaser  has  not  always  of  the  contract,  whether  the  parties  intend 

been  regarded.    Thus,  where  cases  have  to  grant  a  present  estate  in    m^^^^  ^^ 

arisen  under  parol  or  simple  contracts,  for  the  trees  while  growing,  or   Und  or  right 

the  sale  of  growing  timber,  or  other  prod-  only  a  right,  either  definite  or    cat,  vith 

nets  of  the  soil,  to  bo  cut  and  severed  unlimited  as  to  time,  to  enter    ^*'V!?^ 

prt^iertT  o*- 

from  the    freehold  by  the  vendee,  such  and  cut,  with  a  title  to   the   oomei  eiui- 

agreements,  with  reference  to  the  statute  property    when    it    becomes   ^ ' 

of  frauds,  and  in  order  to  give  efEect  to  a  chattel.    If  the  former  be  the  true  con- 

them,   have  been  construed    as   not  in-  struction,  then  the  contract  comes  within 

tended   by  the  parties  to  convey  any  in-  the  statute,  and  must  be  in  writing ;  if  the 

terest  in  land,  and  therefore  not  within  the  latter,  then,  though  wholly  oral,  it  may  be 

statute  of  frauds   respecting   the  sale  of    enforced A  simple   oral  contract 

such  interest.  Such  contracts  are  held  to  for  the  sale  of  trees,  to  be  removed  in  a 
be,  at  least,  executory  contracts  for  the  definite  time,  would  be  construed  as  not 
sale  of  chattels  as  they  shall  be  thereafter-  intended  to  convey  an  interest  in  the  land, 
wards  severed  from  the  real  estate.  Colt  because  the  parties  must  have  known  that 
J.  in  White  v.  Foster,  102  Muss.  375, 378 ;  such  could  not  be  its  cflfect."  See  Grore 
Wilde  J.  in  Claflin  v.  Carpenter,  4  Met.  J.  in  Marshall  v.  Green,  1  C.  P.  Div.  44. 
683;  Drake  v.  Wells,  11  Allen,  141;  Do-  Whenever  the  timber  or  other  growth  of 
laney  v.  Root,  99  Mass.  546 ;  Parsons  v.  the  soil  is  severed  from  the  freehold  under 
Smith,  5  Allen,  578 ;  Nelson  v.  Nelson,  6  the  contract,  it  becomes  personal  property, 
Gray,  385  ;  Douglas  v.  Shumway,  13  lb.  the  title  to  which  is  vested  in 
498 ;  Nettleton  V.  Sikes, 8  Met.  34  ;  Whit-  the  vendee  absolutely;  and  rpodceaRar 
marsh  v.  Walker,  1  lb.  313;  Giles  v.  Si-  the  rule  applies,  that  where  *«««»'- 
monds,  15  Gray,  441  ;  I  Chitty  Contr.  chattels  belonging  to  one  person  are  placed 
(ILh  Am.  ed.)  415)  416;  Killmore  v.  or  left  on  the  land  of  another,  with  the 
Howlett,  48  N.  Y.  569 ;  Boyce  v.  Wash-  permission  of  the  latter,  the  owner  of  the 
bum,  4  Hun,  792 ;  Bostwick  v.  Leach,  3  chattels  has  an  implied  irrevocable  license 
Day,  484 ;  Erskine  v.  Plummer,  7  Grecnl.  to  enter  and  remove  them.  Drake  r. 
447;  Byasse  r.  Keese,  4  Meic.  (Ky.)  372 ;  Wells,  11  Allen,  141-143;  Giles  v,  Si- 
Cain  V.  M'Guire,  13  B.  Mon.  340;  Ed-  monds,  15  Gray,  441  ;  Nettleton  v.  Sikes, 
wards  i*.  Grand  Trunk  II.  R.  54  Maine,  8  Met.  34  ;  Heath  t;.  Randall,  4  Cush.  195 ; 
105;  Mumford  v.  Whitney,  15  Wend.  Russell  v.  Richards,  1  Fairf.  429  ;  S.  C.  2 
380;  Marshall  v.  Green,  I  C.  P.  Div.  35;  lb.  371  ;  McNeal  v.  Emerson,  15  Grav, 
Slocum  V.  Seymour,  7  Vroom,  138;  Mur-  384;  Smith  v.  Benson,   1   Hill  (N.  Y.), 
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§  127.  Whether  fructus  indtistriales  while  still  growing  are  not 
only  chattels,  but  "  goods,  wares,  and  merchandise,"  has   Are  fmc- 
not,   it  is   believed,  been   directly   decided.  (2)     Both   Jho/m"' 
Bayley  J.  and  Littledale  J.  expressed  an  opinion  in  tlie   ^^if*^* 
affirmative   in    Evans  v.    Roberts  Qsupra^  §   121),  and   growing  ? 


1 76  ;  Barnes  v.  Bames,  6  Vt.  388  ;  Mum- 
ford  p.  Whitney,  15  Wend.  380;  Picrre- 
pont  V,  Barnard,  5  Barb.  364  ;  2  Selden, 
279  ;  2  Am.  Lead.  Cas.  (4th  Am.  ed.)  739, 
740,  746,  752  ;  Owens  v.  Lewis,  46  Ind. 
488.  Bat  80  long  as  the  timber,  trees,  or 
other  product  of  the  soil  continues  in  its 
natural  condition,  and  no  act  is  done  by 
the  vendee  towards  its  separation  from  the 
soil,  no  property  or  title  passes  to  the  yen- 
dee.    A  revocation  of  the  license  to  enter 

Efleetofrer-  ®°  *^®  ^*°^  ^°^®  °^^  defeat 
oefttionof       any  valid  title;  the  contract 

eoterlbcfore  being  still  executory,  no  title 
mrenne:  ^^g  passed  to  the  vendee,  and 
the  refusal  of  the  vendor  to  permit  the 
vendee  to  enter  on  the  land  for  the  pur- 
pose of  disconnecting  from  the  freehold 
the  property  agreed  to  be  sold  is  only  a 
breach  of  contract,  the  remedy  for  which 
is  an  action  for  damages,  as  in  the  common 
case  of  a  failure  or  refusal  to  deliver  ordi- 
nary chattels  in  pursuance  of  a  contract 
of  sale.  Drake  v.  Wells,  11  Allen,  143; 
Giles  V.  Simonds,  15  Gray,  444 ;  Whit- 
marsh  V.  Walker,  1  Met.  316  ;  Owens  r. 
Lewis,  46  Ind.  488;  Kern  v.  Connell, 
Barton  (N.  B.),  151  ;  McCarthy  v.  Oli- 
ver, 14  IT.  C.  C.  P.  290.  Bnt  it  has 
been  recently  decided  in  New 
lUmpshiTe  Hampshire,  upon  careful  con- 
ri*h*tS^"'  sideration  of  the  conflicting 
enter  is  decisions  both  in  England  and 

within  J  4.      ^^^    United    States,  that  an 

agreement  for  the  sale  of  growing  trees, 
with  a  right  at  any  future  time,  whether 
fixed  or  indefinite,  to  enter  upon  the  land 
and  remove  them,  does  purport  to  con- 
vey an  interest  in  land,  and  is  within  the 
statute  of  frauds,  and  therefore  must  be  in 
writing.    Howe  v,  Batchelder,  49  N.  H. 


204;  Kingsleyr.    Holbrook,  45   lb.  813, 

318,319  ;  Putney  v.  Day,  6  lb.  430;  Olm- 

stead  17.  Niles,  7  lb.  522;  Ocking'ton  v. 

Richey,  41  lb.  275.      So  in    „ 

__  ,      ,  -  ^     ,     Vermont. 

Vermont,  in  the  case  of  Buck 

V.  Pick  well,  27  Vt.  157,  it  was  determined 
that  no  action  can  be  maintained  on  such 
an  agreement;  nor  can  it  in  anyway  be 
made  available,  as  a  contract,  so  long  as 
it  remains  executory.  See,  to  same  effect, 
Green  v.  Armstrong,  1  Denio,  5.50 ;  War- 
ren V.  Leland,  2  Barb.  614,  618;  Dubois  v. 
Kelly,  10  lb.  496 ;  Pierrepont  v.  Barnard, 
5  lb.  364 ;  Yeakle  v.  Jacob,  33  Penn. 
St.  376 ;  Huff  v.  McCauley,  53  lb.  206 ; 
Pattison's  Appeal,  61  lb.  294;  Ellison 
V.  Brigham,  38  Vt.  64  ;  Sterling  v.  Bald- 
win, 42  lb.  306;  Harrell  t;.  Miller,  35 
Miss.  700;  Vorebeck  v.  Roe,  50  Barb. 
302;  McGregor  u.  Brown,  6  Selden,  114. 
But  it  was  conceded  by  Bennett  J.,  giving 
the  opinion  of  the  court  in  Buck  v.  Pick- 
well,  27  Vt.  157, 166,  that  "  if  the  contract 
is  for  a  valuable  consideration,  and  has 
been  executed  by  the  vendee,  by  his  actu- 
ally severing  the  trees  from  the  freehold 
under  the  contract,  the  property  in  the 
trees  would,  doubtless,  when  cut,  vest  in 
the  vendee,  and  become  his."  See,  also, 
Yale  V.  Seely,  15  Vt.  221 ;  McCarthy  v. 
Oliver,  14  U.  C.  C.  P.  290.  A.  obtained  a 
license  f»om  V.,  by  which  A.  g^^e  v. 
was  authorized  to  cut  a  quan-  Periey. 
tity  of  timber  on  V.'s  land.  A.  subse- 
quently contracted  with  S.  to  go  upon  this 
land  and  make  the  timber  for  him  at  a 
certain  rate  per  ton.  The  timber  made 
on  A.'s  ground  was  marked  by  S.  with 
ceitain  figures  to  disiinguiiih  it.  A.'s  own 
mark  was  not  put  on  the  timber,  but  S. 
went  upon  the  timber  with  A.  when  it  was 


(z)  See  Glover  v.  Coles,  1  Bing.  6 ;  and     Pitkin  v.  Noyes,  48  N.  H.  294,  cited  and 
Owen  17.  Legh,  3  B.  &  Aid.  470,  both  be-    stated,  ante,  §  121,  note  (k).] 
ing  cases  of  distress  for  rent.    [See,  also, 
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Mr.  Taylor,  in  his  Treatise  on  Evidence,  (a)  treats  the  propositioii 
as  being  perfectly  clear  in  the  same  sense.  Blackburn  J.,  on  the 
contrary,  (6)  says  that  the  proposition  is  "  exceedingly  question- 
able," and  that  no  authority  was  given  for  it  in  Evans  v.  Roberts. 
Mr.  Taylor  cites  no  authority  for  his  opinion.  The  cases  bearing 
Mayfieidt?.  on  this  point  are  May  field  v,  Wadsley  (c)  and  Hallen  v. 
Haiien  v  ^^T^^^^'  (^j  ^^  ^t©  former,  an  outgoing  tenant  obtained 
Kiiiider.  a  verdict,  which  was  upheld,  on  a  count  for  crops  bar- 
gained and  sold,  against  an  incoming  tenant,  who  had  agreed  to 
take  them  at  valuation  ;  and  in  the  latter,  counts  for  fixtures  bar- 
gained and  sold  were  held  sufficient ;  but  Blackburn  J.  observes 
on  these  cases,  first,  that  in  Hallen  v.  Runder  the  court  expressly 
decided  that  an  agreement  for  the  sale  of  fixtures  between  the 
landlord  and  the  outgoing  tenant  was  not  a  sale  of  goods^  either 
within  the  statute  of  frauds,  or  the  meaning  of  a  count  for  goods 
sold  and  delivered  ;  and  secondly,  that  in  both  cases  the  land  it- 
self was  to  pass  to  the  purchaser,  and  the  agreement  was,  there- 
fore, rather  an  abandonment  of  the  vendor's  right  to  diminish  the 
value  of  the  land  than  a  sale  of  anything.  The  learned  author, 
in  another  passage,  (e)  says  that  "  they  are  certainly  chattels,  bu6 

in  the  lake,  and  pointed  out  the  marked  land,  but  merely  of  so  much  timber." 
timber  as  that  which  belonged  to  A.  S.  Grove  J.  said :  "  Here  the  trees  were  to  be 
subsequently  delivered  this  timber  to  P.,  cut  as  soon  as  possible,  but  even  assuming 
who  sold  it.  It  was  held  that  A.  might  that  they  were  not  to  be  cut  for  a  month, 
maintain  trbver  against  P.,  as  the  prop-  I  think  that  the  test  would  be  whether  the 
erty  in  the  timber  vested  in  him  the  mo-  parties  really  looked  to  their  deriving  bexi- 
ment  the  trees  were  cut  Segee  v.  Perley,  efit  from  the  land,  or  merely  intended  that 
1  Kerr  (N.  B.),  439.  A  distinction  is  the  land  should  be  in  the  nature  of  a  ware- 
sometimes  made  between  those  cases  where  house  for  the  trees  during  that  period." 
the  contract  for  the  sale  of  growing  trees  See,  further,  on  the  point  of  intention, 
is  made  with  a  view  to  immediate  sever-  Littledale  J.  and  Park  J.  in  Smith  v,  Sar- 
ancc,  and  those  where  the  trees  are  to  re-  man,  9  B.  &  C.  561.  In  Kennedy  v.  Rob- 
main  standing  for  a  long  or  unceruin  inson,  2  Cr.  &  Dix,  113,  Pennefather  B. 
time.  See  Byasse  v.  Reese,  4  Mete.  (Ky.)  said :  "  This  is  a  contract  for  the  sale  of 
372 ;  Huff  r.  McCauley,  .53  Penn.  St.  206,  growing  timber,  which  is  a  contract  for 
and  cases  cited  above ;  Parker  v,  Stani-  the  sale  of  an  interest  in  land."  Rhodes 
land,  11  East,  362;  ante,  §  118.  See  1  v.  Baker,  I  Ir.  C.  L.  R.  488.] 
Sugden  V.  &  P.  (8th  Am.  ed.)  126,  note  (a)  Taylor  on  Ev.  8^1,  s.  953,  ed.  1864. 
(a);  1  Chitty  Contr.  (11th  Am.  ed.)  415,  (6;  Blackburn  on  Sales,  pp.  19,  20. 
416,  and  note  (j  ).  In  Marshall  v.  Green,  (c)  3  B.  &  C.  357.  [See  Knight  p.  The 
1  C.  P.  Div.  35,  40,  Lord  Coleridge  C.  J.  New  England  Worsted  Co.  2  Cuah.  289, 
said :  *'  Apart  from  any  decisions  on  the  290.] 

subject,  and  as  a  matter  of  common  sense,  -       (</)  1   C,  M.  &  R.  267  ;   [Strong  v. 

it  would    seem   obvious    that  a  sale  of  Doyle,  110  Mass.  93.] 
twenty-two  trees  to  be  taken  away  imme-        (e)  Blackburn,  p.  17. 
diately  was  n«t  a  sale  of  an  interest  in 
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they  are  not  ffoods^  but  are  so  far  a  part  of  the  soil  that  larceny 
at  common  law  could  not  be  committed  on  them,"  and  Lord  El- 
lenborough  was  also  of  this  opinion,  (/)  This  point  must,  it  is 
apprehended,  be  considered  as  still  undetermined. 

§  128.  It  is  sometimes  a  matter  of  doubt  whether  growing  crops 
are  properly  comprehended  in  the  class  olfructu%  indus-  interme- 
triaies  or  fructus  naturales.  There  is  an  intermediate  of  crops, 
class  of  products  of  the  soil,  not  annual,  as  emblements,  not  per- 
manent as  grass  or  trees,  but  affording  either  no  crop  till  the 
second  or  third  year,  or  affording  a  succession  of  crops  for  two  or 
three  years  before  they  are  exhausted,  such  as  madder,  clover, 
teasles,  &c.  The  only  reported  case  on  this  subject  is  Qrares  ». 
Graves  v.  Weld,  (^)  which  was  urged  by  very  able  w®^*^- 
counsel,  and  decided,  after  consideration,  by  Lord  Denman,  who 
delivered  the  unanimous  judgment  of  the  court,  consisting  of  him- 
self and  Littledale,  Park,  and  Patterson  JJ.  The  facts  were 
that  the  plaintiff  was  possessed  of  a  close  under  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives.  In  the  spring  of  1830, 
the  plaintiff  sowed  the  land  with  barley,  and  in  May  he  sowed 
broad  clover  seed  with  the  barley.  The  last  of  the  three  lives 
expired  on  the  27th  July,  1830,  the  reversion  being  then  in  de- 
fendant. In  January,  1831,  the  plaintiff  delivered  up  the  close  to 
the  defendant,  but  in  the  mean  time  had  taken  off,  in  the  autumn 
of  1830,  the  crop  of  barley,  in  mowing  which  a  little  of  the  clover 
plant,  that  had  sprung  up,  was  cut  off,  and  taken  together  with 
the  barley.  According  to  the  usual  course  of  good  husbandry, 
broad  clover  is  sown  about  April  or  May,  and  is  fit  to  be  taken 
for  hay  about  the  beginning  of  June  of  the  following  year.  The 
clover  in  question  was  cut  by  defendant  about  the  end  of  May, 
1831,  more  than  a  twelvemonth  after  the  seed  had  been  sown. 
The  defendant  also  took,  according  to  the  common  course  of  hus- 
bandry, a  second  crop  of  the  clover  in  the  autumn  of  the  same 
year,  1831.  The  jury  found,  on  questions  submitted  by  the  judge : 
1st.  That  the  plaintiff  did  not  receive  a  benefit  from  taking  the 
clover  with  the  barley  straw  sufficient  to  compensate  him  for  the 
coi^t  of  the  clover  seed,  and  the  extra  expense  of  sowing  and  roll- 
ing. 2d.  That  a  prudent  and  experienced  farmer,  knowing  that 
his  term  was  to  expire  at  Michaelmas,  would  not  sow  clover  with 

(/)  See  his  decision  in  Pariser  v.  Stan-        {g)  5  B.  &  Ad.  105. 

iland,  1 1  East,  365. 
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his  barley  in  the  spring,  where  there  was  no  covenant  that  he 
should  do  so  ;  and  would  not,  in  the  long  run  and  on  the  aYerage, 
repay  himself  in  the  autumn  for  the  extra  cost  he  had  incurred  in 
the  spring.  The  case  was  argued  by  Follett  for  plaintiff,  and 
Gambier  for  defendant,  and  Lord  Denman,  in  delivering  the  judg- 
ment of  the  whole  court,  said  :  "  In  the  very  able  argument  be^ 
fore  us,  both  sides  agreed  as  to  the  principle  upon  which  the  law 
which  gives  emblements  was  originally  established.  That  princi- 
ple was  that  the  tenant  should  be  encouraged  to  cultivate  by  being 
sure  of  the  fruits  of  his  labor ;  but  both  sides  were  also  agreed 
that  the  rule  did  not  extend  to  give  the  tenant  all  the  fruits  of  his 
labor,  or  the  right  might  be  extended  in  that  case  to  things  of  a 
more  permanent  nature,  as  trees,  or  to  more  crops  than  one  ;  for 
the  cultivator  very  often  looks  for  a  compensation  for  his  capital 
and  labor  in  the  produce  of  successive  years.  It  was  therefore  ad- 
mitted by  each  that  the  tenant  would  be  entitled  to  that  species 
of  product  only  which  grows  by  the  industry  and  manurance  of 
man,  and  to  one  crop  only  of  that  product.  But  the  plaintiff  in- 
sisted that  the  tenant  was  entitled  to  the  crop  of  any  vegetable  of 
that  nature,  whether  produced  annually  or  not,  which  was  grow- 
ing at  the  time  of  the  cesser  of  the  tenant's  interest ;  the  defend- 
ant contended  that  he  was  entitled  to  a  crop  of  that  species  only 
which  ordinarily  repays  the  labor  by  which  it  is  produced  within 
the  year  in  which  that  labor  is  bestowed,  though  the  crop  may,  in 
extraordinary  seasons,  be  delayed  beyond  that  period.  And  tfu 
latter  proposition  we  consider  to  be  law. 

§  129.  Again,  "  The  principal  authorities  upon  which  the  law 
of  emblements  depends  are  Littleton,  sec.  68,  and  Coke's  Com- 
mentary on  that  passage.  The  former  is  as  follows :  *  If  the  lessee 
soweth  the  land,  and  the  lessor,  after  it  is  sowne  and  before  the 
corne  is  ripe,  put  him  out,  yet  the  lessee  shall  have  the  corne  and 
shall  have  free  entry,  egresse  and  regresse  to  cut  and  carrie  away 
the  corne,  because  he  knew  not  at  what  time  the  lessor  would  enter 
upon  him.'  Lord  Coke  says  (Co.  Litt.  55  a),  '  The  reason  of  this 
is,  for  that  the  estate  of  the  lessee  is  uncertaine,  and  therefore  lest 
the  ground  should  be  unmanured,  which  should  be  hurtful  to  the 
commonwealth,  he  shall  reap  the  crop  which  he  sowed,  in  peace, 
albeit  the  lessor  doth  determine  his  will  before  it  be  ripe.  And  so 
it  is  if  he  sets  rootes  or  sow  hempe  or  flax  or  any  other  annuall 
profit,  if  after  the  same  be  planted^  the  lessor  oust  the  lessee,  or  if 
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the  lessee  dieth,  yet  he  or  his  executors  shall  have  that  yeare*s  crop. 
But  if  he  plant  young  fruit  trees  or  young  oaks,  ashes,  elms,  &c.  or 
sow  the  ground  with  acornes,  &c.  there  the  lessor  may  put  him  out 
notwithstanding,  because  they  will  yield  no  present  annuall  profit.^ 
These  authorities  are  strongly  in  favor  of  the  rule  contended  for 
by  defendant's  counsel ;  they  confine  the  right  to  things  yielding 
present  annual  profit,  and  to  that  year's  crop  which  is  growing 
when  the  interest  determines.  The  case  of  hops,  which  grow  from 
ancient  roots,  and  which  yet  may  be  emblements,  though  at  first 
sight  an  exception,  really  falls  within  this  rule.  In  Latham  v.  At- 
wood,  (A)  they  were  held  to  be  like  emblements,  because  they  were 
*  such  things  as  grow  by  the  manurance  and  industry  of  the  owner, 
by  the  making  of  hills  and  setting  poles  : '  that  labor  and  expense, 
without  which  they  would  not  grow  at  all,  seem  to  have  been 
deemed  equivalent  to  the  sowing  and  planting  of  other  vegeta- 
bles." 

§  130.  According  to  the  principles  here  established,  it  would 
seem  that  the  crop  of  the  first  year  in  such  cases  would  hefructus 
industriales^  but  that  of  subsequent  years,  like  fruit  on  trees 
planted  by  tenants,  would  hefructus  naturales,  unless  requiring 
cultivation,  labor^  and  expense  for  each  successive  crop,  as  hops  do, 
in  which  event  they  would  hefructus  industriales  till  exhausted. 
But  the  law  as  to  the  application  of  the  statute  of  frauds  to  sales 
of  growing  crops  of  this  character,  especially  of  crops  subsequent 
to  the  first 'gathered,  cannot  be  considered  as  settled. 

§  131.  A  singular  case  of  the  sale  of  crop  not  yet  sown  was  de- 
termined in  Watts  v.  Friend,  (i)    The  bargain  was,  that   Crop  not 
the  plaintiff  should  furnish  the  defendant  with  turnip-   ^^  *^^"* 
seed  to  be  sown  by  the  latter  on  his  own  land,  and  that   Fnend. 
the  defendant  should  then  sell  to  the  plaintiff  the  whole  of  the 
seed  produced  from   the  crop  thus  raised  at  a  guinea  a  bushel. 
The  contract  was  held  to  be  within  the  17th  section  of  the  statute 
of  frauds.     The  amount  of  the  seed  produced  turned  out  to  be 
240   bushels,  and  as  the  agreement  was  that  the  crop  should  be 
severed  before  the  property  was  transferred,  it  was  clearly  not  a 
sale  of  an  interest  in  land ;  but  the  reporter,  in  a  note  to  the  case, 
calls  attention  to  a  point  not  discussed  in  it,  viz.  that  when  the 
bargain  was  made,  it  was  uncertain  whether  the  value  of  the  seed 

(A)  1  Cro.  Car.  515.  (i)  10  B.  &  C.  446.      [See  Pitkin    v. 

Noyes,  48  N.  H.  294,  303.] 
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to  be  produced  would  reach  lOZ.,  and  that  under  the  4th  section  it 
has  been  held,  that  cases  depending  on  contingencies  which  may 
or  may  not  happen  within  the  year  are  not  within  that  section, 
though  the  event  does  not  in  fact  happen  within  the  year. 

§  132.  In  the  Earl  of  Falmouth  v.  Thomas,  (A;)  where  a  farm 
Crops  ^^  leased,  and  the  tenant  agreed  to  take  the  growing 

when  mere   crops  and  the  labor  and  materials  expended,  according 

accessories  *  ^  ,  '^  " 

to  the  land,  to  a  Valuation,  it  was  held  that  the  whole  was  a  contract 
S*r^  °'  *u     for  an  interest  in  land  under  the  4th  section,  and  that 

ralmouth  ^  ' 

V.  Thomas,  plaintiff  could  not  maintain  an  indebitatus  count  for 
goods  bargained  and  sold  to  recover  the  price  of  the  crops  accord- 
ing to  the  valuation.  Littledale  J.  expressed  the  same  opinion  in 
Mayfield  v.  Wadsley,  (Z)  saying  that  "  where  the  land  is  s^eed 
to  be  sold,  the  vendee  takes  from  the  vendor  the  growing  crops, 
the  latter  are  considered  part  of  the  land."  This  rule  seems 
founded  on  sound  principles,  for  in  such  cases  the  fact  of  bis  hav- 
ing acquired  an  interest  in  the  land  is  part  of  the  consideration 
which  moves  the  purchaser  to  buy  the  crops ;  or,  as  it  is  put  in 
Blackburn  on  Sales,  (m)  the  purchaser  pays  for  an  abandonment 
by  the  lessor  or  vendor  of  the  right  to  injure  the  freehold.  He 
buys  an  interest  "  concerning  land,''  and  that  is  covered  by  the 
language  of  the  4th  section. 

§  133.  In  the  early  case  of  Waddington  v.  Bristow,  (n)  in  1801, 
Wadding-  an  agreement  for  the  purchase  of  growing  hops  at  lOZ. 
Bristow.  per  cwt.,  to  be  put  in  pockets  and  delivered  by  seller, 
was  held  to  require  a  stamp,  and  not  to  come  within  the  exemp- 
tion of  agreements  for  the  sale  of  goods,  wares,  and  merchandise. 
The  case  is  quite  irreconcilable  with  the  principles  settled  in  the 
more  modern  decisions  ;  and  in  Rodwell  v.  Phillips,  (o)  Parke  B. 
said  of  it :  "  Hops  9,refructu8  indu%trialeB.  That  case  would  now 
probably  be  decided  differently."  It  may  therefore  be  consid- 
ered as  overruled. 

{k)  1  Cr.  &  M.  89.  (n)  2  B.  &  P.  452. 

(/)  8  B.  &  C.  366.  (o)  9  M.  &  W.  503. 

(m)  Page  20. 
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§  134.  In  several  cases,  questions  have  been  raised  as  to  the 
construction  of  the  words,  "  for  the  price  of  lOZ.  and  upwards," 
and  "of  the  value  of  ten  pounds  and  upwards,'*  as  used  in  the 
17th  section  of  the  statute  of  frauds,  and  in  Lord  Tenterden's  act. 
In  Baldey  V.  Parker,  (a)  the  plaintiffs  were  linen-drapers,  Several  ar- 
and  the  defendant  came  to  their  shop  and  bargained  for  ^H  ^  ^ 


same 


several  articles.  A  separate  price  was  agreed  for  each,  J*™** 
and  no  one  article  was  of  the  value  of  lOZ.  Some  were  Parker. 
measured  in  his  presence,  some  he  marked  with  a  pencil,  others 
he  assisted  in  cutting  from  a  larger  bulk.  He  then  desired  an 
account  of  the  whole  to  be  sent  to  his  house,  and  went  away.  The 
account  as  sent  amounted  to  70{.,  and  he  demanded  a  discount  of 
20Z.  per  cent,  for  ready  money,  which  was  refused.  The  goods 
were  then  sent  to  his  hou^,  and  he  refused  to  take  them.  Held, 
that  this  was  one  entire  contract  within  the  17th  section.  (6)  All 
the  judges,  Abbott  C.  J.,  Bayley,  Holroyd,  and  Best  JJ.,  gave 
separate  opinions.  Abbott  C.  J.  said :  ^^  Looking  at  the  whole 
transaction,  I  am  of  opinion  that  the  parties  must  be  considered  to 
have  made  one  entire  contnict  for  the  whole  of  the  articles." 
Bayley  J.  said :  "  It  is  conceded  that  on  the  same  day,  and  indeed 
at  the  same  meeting,  the  defendant  contracted  with  the  plaintiffs 
for  the  purchase  of  goods  to  a  much  greater  amount  than  102. 

(a)  2  B.  &  C.  37.    See  Price  v.  Lea,  I  and  acceptance  of  a  part  of  the  goods  sold 

B.  &  C.  156.  in  sach  case  will  take  the  entire  contract 

(6)  [Jenness  r.  Wendell,  51  N.  H.  63 ;  out  of  the  operation  of  the  statute.    See 

Oilman    v.  Hill,  36  16.311;    Allarl  v,  Gaalt  v.  Brown,  48  N.  H.  183,  185 ;  Mills 

Greasert,  61  N.  T.  K  It  was  decided  in  v.  Hant,  17  Wend.  333 ;  S.  C.  20  lb.  431.] 
Jennesa  v.  Wendell,  supra,  that  a  deliTery 
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Had  the  entire  value  been  set  upon  the  whole  goods  together, 
there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  lOL  within  the  17th  section  ;  ahd  I  think  that  the 
circumstance  of  a  separate  price  being  fixed  upon  each  article 
makes  no  such  difference  as  will  take  the  case  out  of  the  operation 
of  that  law."  Holroyd  J.  said  :  "  This  was  all  one  transaction, 
though  composed  of  different  parts.  At  first  it  appears  to  have 
been  a  contract  for  goods  of  less  value  than  lOZ.,  but  in  the  course 
of  the  dealing  it  grew  to  a  contract  for  a  much  larger  amount.  At 
last,  therefore,  it  was  one  entire  contract  within  the  meaning  and 
mischief  of  the  statute  of  frauds,  it  being  the  intention  of  that  stat- 
ute^ that  where  the  contract^  either  at  the  commencement  or  the  con- 
clusion^ amounted  to  or  exceeded  the  value  of  lOZ.,  it  should  not 
bind,  unless  the  requisites  there  mentioned  were  complied  with. 
The  danger  of  false  testimony  is  quite  as  great  where  the  bargain 
is  ultimately  of  the  value  of  101.  as  if  it  had  been  originally  of 
that  amount."  Best  J.  said  :  "  Whatever  this  might  have  been 
at  the  beginning,  it  was  clearly  at  the  close  one  bargain  for  the 
whole  of  the  articles.  The  account  was  all  made  out  together, 
and  the  conversation  about  discount  was  with  reference  to  the 
whole  account." 

§  135.  But  where  at  an  auction  the  same  person  buys  several 
Auction  successive  lots  a^  they  are  offered,  a  distinct  contract 
sales  of        arises  for  each  lot,  and  the  decision  to  this  effect  in  Em- 

several  ^   ' 

lots.  merson  v.  Heelis  (c)   was  not  questioned  in  Baldey  v, 

Parker,  (c?) 

§  136.  Although  at  the  time  of  the  bargain  it  may  be  uncertain 
Uncertain  "^J^^^^er  the  thing  sold  will  be  of  the  value  of  101,  ao- 
vaiue.  cording  to  the  terms  of  the  contract,  yet,  if  in  the  result 

it  turn  out  that  the  value  actually  exceeds  lOZ.,  the  statute  ap- 


(c)  2  Taunt.  38.  AIbo  per  Lc  Blanc  J. 
in  Hngg  v.  Minett,  11  East,  218;  Uoots 
V,  Lord  Dormer,  4  B.  &  Ad.  77,  and  per 
the  Law  Lords  in  Conston  v.  Chapman, 
L.  R.  2  Scotch  App.  250  ;  [Wells  v.  Day, 
124  Mass.  38.] 

{d)  [See  1  Chitty  Contr.  (Uth  Am.  ed.) 
532,  533 ;  Messer  v.  Woodman,  22  N.  H. 
172,  176,  177.  In  Jenness  v,  Wendell,  51 
N.  H.  63,  67,  Sargent  J.  said  :  "  But  in  this 
country,  where  the  household  furniture, 
farming  tools,  and  such  like  articles  about 


a  farm  or  a  hotel  are  sold,  or  where  the 
sale  also  includes  the  stable  stock,  as  in 
this  case,  or  the  farm  stock  and  produce, 
we  think  there  is  ordinarily  very  little  dif- 
ference in  fact  between  sales   satdtobeao 

at  an  auction  and  a  sale  at   «Mffe»nce 

,  ,  ,    between  aoc- 

any  other  place,  or  contracted    tion  and  or- 

in  nny  other  way,  of  several   **""y  ■**•*• 

articles  at  an  agreed  price,  which  are  all 

put  together  in  one  account."    See  Coff- 

man   i*.    flampton,   2   Watts  &  S.  377 

Tompkins  v.  Haas,  2  Penn.  St.  74.] 
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plies.  This  point  was  involved  in  the  decision  in  Watts  v. 
Friend,  (e")  where  the  sale  was  of  a  future  crop  of  turnip-seed 
which  might  or  might  not  amount  to  lOZ.,  the  price  stipulated 
being  a  guinea  a  bushel.  But  the  point  was  not  argued  nor  men- 
tioned by  counsel  or  by  the  court. 

§  137.  Where  a  contract  includes  a  sale  of   goods,  and  other 
matters  not  within  the  statute,  if  the  goods  included  in   Different 
the  contract  be  of  the  value  of  lOZ.,  the  17th  section  of  Jor^onecon- 
the  statute  will  apply.     In  Harman  v.  Reeve,  (/)  the   ?|^„\7en-' 
plaintiff  had  sold   a  mare  and  foal   to  defendant,  with   forcible 

.        .  .  .  ,        can  any 

the  obligation  to  agist  them  at  his  own  expense  till  part  be  en- 
Michaelmas,  and  also  to  agist  another  mare  and  foal  be-  Harman  v. 
longing  to  defendant,  the  whole  for  30Z.  Averment  of  R««ve- 
full  performance  by  plaintiff,  and  breach  by  defendant.  It  was 
admitted  that  the  mare  and  foal  ag:reed  to  be  sold  were  above  the 
value  of  lOZ.  Held,  that  the  contract  for  the  sale  was  within  the 
17th  section  of  the  statute.  Semble,  however,  that  although  the 
contract  was  entire,  and  the  price  indivisible,  plaintiff  might  have 
recovered  the  value  of  the  agistment  of  defendant's  mare  and  foal. 
Per  Jervis  C.  J.  and  Williams  J.  (j) 


(e)  10  B.  &  C.  446. 

(/)  18  C.  B.  586 ;  26  L.  J.  C.  P.  257. 

ig)  See,  also.  Wood  v.  Bcn.<on,  2  Cr.  & 
J.  95 ;  and  Astey  v.  Emery,  4  M.  &  S. 
263;  Cobbold  v.  Catiton,  I  Bing.  399;  8 
Moore,  456.  (In  Iryine  e.  Stone,  6  Cush. 
Irvine «.  ^08,  the  defendant  made  an 
Stone.  Qfai  contract  for  the  purchase 

of  coal  of  the  plaintiff,  at  Philadelphia,  at 
a  certain  price  per  ton,  and  to  pay  the 
freight  of  the  same  to  Boston,  and  the 
coal  was  sent  to  the  defendant  at  Boston, 
and  be  declined  to  receive  it.  The  action 
was  brought  to  recover  the  price  of  the 
coal,  together  with  the  freight  for  the  same. 
The  plaintifT  admitted  that  he  could  not 
recover  for  the  price  of  the  coal,  because 
the  contract  for  the  sale  of  it  was  not  in 
writing,  but,  claimed  that  the  contract  for 
the  coal  and  for  transporting  it  could  be 
severed,  so  that  be  could  recover  pay  for 
the  transportation  ;  an  oral  contract  for 
that  being  valid  in  law.  Metcalf  J.  said : 
"The  question  is  whether  the  good  part 
of  the  contract  before  us  can  be  separated 


from  the  bad,  so  that  the  plaintiff  can  en- 
force the  part  which  is  good,  in  his  gen* 
eral  counts.    And  we  are  of  opinion  that, 
from  the  nature  of  the  contract,  this  can- 
not be  done.    It  is,  in  its  nature,  entire. 
The  part  which  respects  the   Depends 
transportation  stands  wholly   JJJJJ "f 
on  the   other  part  which  re-   contraot. 
spects  the  sale,  and  which  is  invalid  ;  and 
both  must  fall  together.    The  good  part 
of  the  contract  cannot  practically  be  sev- 
ered from  the    bad    and    separately  en- 
forced."   See  Page  v.  Monks,  5  Gray,  492, 
496  ;  Robinson  v.  Green,  3  Met.  159,  161  ; 
Hite  V.  Wells,  17  III.  88;  Noyes  v.  Hum- 
phreys, 1 1  Grattan,  636  ;  Collins  v.  Mer- 
rell,  2  Mete.  (Ky.)  163  ;   Thayer  v.  Rock, 
13  Wend.  53 ;  Mechelcn  v.  Wallace,  7  Ad. 
&  E.  49  ;   Hodizson  v.  Johnson,  El.,  Bl.  & 
El.   685;    Smith   v.   Smith,  14  Vt.  440; 
Dock  V.  Hart,  7  Watts  &  S.  172;  Dun- 
can V.  Blair,  5  Denio,  196 ;  I  Sugden  V. 
&  P.  (8th  Am.  ed.)  127  ;  Hobbs  v.  Wether- 
wax,  38  How.  (N.  Y.)  Pr.  385  ;  Fuller  v. 
Reed,  38  Cal.  99.    If  an  entire  agreement 
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be  made  for  the  sale  of  real  and  personal 
estate,  and  the  agreement  as  to  the  land 
be  within  the  statute,  and  Toid,  it  cannot 
be  supported  as  to  the  personal  property 
which  was  sold  with  it.  Cooke  v.  Tombs, 
2  Anst.  420 ;  Lea  v.  Barber,  lb.  425  ;  Hodg- 
son V.  Johnson,  £1.,  B1.  &  £1.  685 ;  Mech- 
elen  v.  Wallace,  7  Ad.  &  E.  49  ;  Vaughan 
V.  Hancock,  3  C.  B.  766 ;  Falmouth  v. 
Thomas,  1  Cr.  &  M.  89 ;  Smith  v.  Smith, 
14  Vt.  440 ;  Gould  v.  Mansfield,  103  Mass. 
408 ;  Duncan  r.  Blair,  5  Denio,  196 ;  Dock 
V,  Hart,  7  Watts  &  S.  172;  Thayer  v. 
Rock,  13  Wend.  53  ;  Van  Alstine  v.  Wim- 
ple, 5  Cowen,  162  ;  Crawford  v.  Morrell,  8 
John.  253.  But  "  if  any  part  of  an  agree* 
ment  is    valid,  it  will    avail  pro   tanto. 


though  another  part  of  it  may  be  pro- 
hibited by  statnte^  provided  the  statute 
does  not  either  expressly,  or  by  neces- 
sary implication,  render  the  whole  roid; 
and  provided,  furthermore,  that  the  soand 
part  can  be  separated  from  the  unsound, 
and  be  enforced  without  injustice  to  the 
defendant."  Metcalf  J.  in  Rand  i?.  Math- 
er, 11  Cush.  I,  7.  See  Page  v.  Monks, 5 
Gray,  492;  Haynes  v.  Nice,  100  Mass. 
327 ;  Allen  v,  Leonard,  16  Gray,  202 ;  I 
Chitty  Contr.  (11th  Am.  ed.)  420,  421; 
Walker  v.  Lovell,  28  N.  H.  138 ;  Carlton 
V.  Woods,  lb.  290 ;  Boyd  v.  Eaton,  44 
Maine,  51 ;  Pecker  v,  Kennison,  46  N.  H. 
488.] 
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OF  THE  CONSTRUCTION  OF    THE  WORDS    "  EXCEPT  THE   BUYER 
SHALL    ACCEPT    PART    OF    THE    GOODS  80   SOLD,    AND  ACTU- 


ALLY RECEIVE  THE  SAME." 

§  138.  Having  considered  the  meaning  of  the  words  "  no  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandise  for  the  price 
of  102.  or  upwards,"  so  as  to  ascertain  what  contracts  are  within 
the  17th  section,  the  next  step  in  the  investigation  is  to  inquire 
into  the  several  conditions  required  by  the  law  before  such  con- 
tracts ^*  shall  be  allowed  to  be  good."  The  language  is  that  they 
shall  not  be  allowed  to  be  good  '^  except  — 

1.  ^^  The  buyer  shall  accept  part  of  the  goods  so  sold,  and  actu- 

ally receive  the  same  ; " 

2.  ^^  Or  give  something  in  earnest  to  bind  the  bargain,  or  in 

part  payment  ; " 
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8.  ^^  Or  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  au- 
thorized." 

The  first  of  these  except;ions  is  the  subject  of  the  present 
chapter. 

SECTION  I.  —  WHAT  IS   AN   ACCEPTANCE. 

§  139.  In  commenting  on  this  clause,  Mr.  Justice  Blackburn 
General ob-  ^^'^^s  the  following  remarks :  (a)  "If  we  seek  for  the 
servations.  meaning  of  the  enactment,  judging  merely  from  its 
words,  and  without  reference  to  decisions,  it  seems  that  this  provi' 
sion  is  not  complied  with,  unless  the  two  things  concur:  the  buyer 
must  accept,  and  he  must  actually  receive  part  of  the  goods ;  and 
the  contract  will  not  be  good  unless  he  does  both.  And  this  is 
to  be  borne  in  mind,  for  as  there  may  be  an  actual  receipt  without 
any  acceptance,  so  may  there  be  an  acceptance  without  any  re- 
ceipt. (6)  In  the  absence  of  authority,  and  judging  merely  from 
the  ordinary  meaning  of  language,  one  would  say  that  an  accept- 
ance of  part  of  the  goods  is  an  assent  by  the  buyer,  meant  to  be 
final,  that  this  part  of  the  goods  is  to  be  taken  by  him  as  his  prop- 
erty under  the  contract,  and  as  so  far  satisfying  the  contract.  So 
long  as  the  buyer  can,  without  self-contradiction,  declare  that  the 
goods  are  not  to  be  taken  in  fulfilment  of  the  contract,  he  has  not 
accepted  them.  And  it  is  immaterial  whether  his  refusal  to  take 
the  goods  be  reasonable  or  not.  If  he  refuses  the  goods,  assign* 
i"g  grounds  false  or  frivolous,  or  assigning  no  reasons  at  all,  it  is 
still  clear  that  he  does  not  accept  the  goods,  and  the  question  is  not 
whether  he  ought  to  accept,  but  whether  he  has  accepted  them.(<r) 
The  question  of  acceptance  or  not  is  a  question  as  to  what  was 
the  intention  of  the  buyer,  eis  signified  by  his  outward  acts. 

§  140.  "  The  receipt  of  part  of  the  goods  is  the  taking  pos- 
session of  them.  When  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control,  he  has 
actually  received  them.  Such  a  receipt  is  often  evidence  of  an 
acceptance,  but  it  is  not  the  same  thing;  indeed,  the  receipt  by 
the  buyer  may  be,  and  often  is,  for  the  express  purpose  of  seeing 

(a)  Blackburn  on  Sales,  22,  23.  (c)  fSee  Gibbs  v.  Benjamin,  45  Vl  124, 

(6)  [See  Prescott  r.  Locke,  51  N.  H.  94,  131,  Redfield  J. ;  Endicott  J,  in  Knight  v. 

100,  Foster  J.;  Grover  t;.  Cameron,  6  U.  Mann,  118  Mass.  143,  145.] 

C.  Q.  B.  (0.  S.)  196.] 
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whether  he  will  accept  or  not.  If  goods  of  a  particular  descrip- 
tion are  ordered  to  be  sent  by  a  carrier,  the  buyer  must  in  every 
case  receive  the  package  to  see  whether  it  answers  his  order  or 
not :  it  may  even  be  reasonable  to  try  part  of  the  goods  by  using 
them  ;  but  though  this  is  a  very  actual  receipt,  it  is  no  acceptance 
80  long  as  the  buyer  can  consistently  object  to  the  goods  as  not 
answering  his  order.  It  follows  from  this  that  a  receipt  of  goods 
by  a  carrier,  or  on  board  ship,  though  a  sufficient  delivery  to  the 
purchaser,  is  not  an  acceptance  by  him  so  as  to  bind  the  contract, 
for  the  carrier,  if  he  be  an  agent  to  receive,  is  clearly   American 

IftW  1116 

not  one  to  accept  the  goods."  ((2)     And  this  is  also  the  same. 
law  in  the  United  States.     Caulkins  v.  Hellman,  47  N.  Y.  449. 

§  141.  The  decisions  upon  the  same  question,  what  constitutes 
an  acceptance,  have  been  numerous.  In  a  leading  case,  Acceptance 
Hinde  v.  Whitehouse,  (e)  where  sugar  had  been  sold  as  part. 
by  auction,  the  defendant,  as  highest  bidder,  had  re-  ^'[J^®,** 
ceived  the  sample  of  sugar  knocked  down  to  him,  and  house. 
it  was  proved  that  at  such  sales  the  samples  were  always  deliv- 
ered to  the  purchasers  as  part  of  their  purchase  to  make  up  the 
quantity.  This  was  held  to  be  an  acceptance  of  part  of  the  goods 
sold,  Lord  Ellenborough  saying,  "  Inasmuch  as  the  half  pound 
sample  of  sugar  out  of  each  hogshead  in  this  case  is,  by  the  terras 
and  conditions  of  sale,  so  far  treated  as  a  part  of  the  entire  bulk  to 
be  delivered,  that  it  is  considered  in  the  original  weighing  as  con- 
stituting a  part  of  the  bulk  actually  weighed  out  to  the  buyer  ;  and 
to  be  allowed  for  specifically  if  he  should  choose  to  have  the  com- 
modity weiglied ;  I  cannot  but  consider  it  as  a  part  of  the  goods 
sold  under  the  terms  of  the  sale^  accepted  and  actually  received  as 
such  by  the  buyer,  (d^  And  although  it  be  delivered  partly  alio 
intuitu^  namely,  as  a  sample  of  quality,  it  does  not  therefore  pre- 
vent its  operating  to  another  consistent  intent,  also  in  pursuance 
of  the  purposes  of  the  parties  as  expressed  in  the  conditions  of 
sale,  namely,  as  a  part  delivery  of  the  thing  itself,  as  soon  as^  in 
virtue  of  the  bargain^  the  buyer  should  be  entitled  to  retain^  and 
should  retain  it  accordingly.''^ 

§  142.  In  Phillips  v.  BistoUi,  (/)  where  a  purchaser  of  some 

(d)  [See  Maxwell  v.  Brown,  39  Maine,  {e)  7  East,  558;    [McNeil  v.  Keleber, 

98,  ft  case  of  dehVery  to  a  carrier  em-  15  U.  C.  C  P.  470.] 

ployed  by  the  vendor.     So  Frost barg  Min-  (/)  2  B.  &  C  511.     See,  also,  Klinits 

ing  Co.  V.  New   England    Glass    Co.   9  v,  Surn%  5  Esp.  267. 
Cash.  115;  Kodgera  v.  Phillips,  40  N.  Y. 
519.] 
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jewelry  at  an  auction  sale  held  it  in  his  hands  a  few  minutes  and 
Ph!iiip8  r.  tendered  it  back  to  the  auctioneer,  saying  there  had  been 
BiBtoili.  2k  mistake,  the  court  set  aside  a  verdict  for  plaintiff,  and 
ordered  a  new  trial,  saying,  "  To  satisfy  the  statute  there  must  be 
a  delivery  of  the  goods  by  the  vendor,  with  an  intention  of  vest- 
ing the  right  of  possession  in  the  vendee ;  and  there  must  be  an 
actual  acceptance  by  the  latter,  toith  an  intention  of  taking  to  the 
possession  as  owner. ^^  ((7) 

§  143.  In  Gardner  v.  Grout,  (A)  after  the  sale  agreed  on,  the 
Gardner  buyer  went  to  the  vendor's  warehouse  and  got  samples 
«.  Grout,  ^f  ^YiQ  goods  sold,  which  he  promised  to  pay  for  when  he 
took  away  the  bulk ;  and  the  samples  so  taken  were  weighed  and 

(g)  [Endicott  J.  in  Knight  v.  Mann,  802.  And  "as  mere  words  constitating 
118  Mass.  143, 145  ;  Morton  J.  in  Safford  a  part  of  the  original  contract  words  not 
V.  McDonough,  120  lb.  290,  291;  Dev-  do  not  constitute  an  accept-  •noogii. 
ens  J.  in  Remick  v.  Sandford,  120  lb.  ance,  so  we  are  of  opinion  that  mere  words 
316  ;  Alvey  J.  in  Hewes  v.  Jordan,  39  afterwards  used,  looking  to  the  future,  to 
Md.  479 ;  Clarke  v.  Marriott,  9  Gill,  331 ;  acts  afterwards  to  be  done  hj  the  par- 
Jones  V.  Mechanics'  Bank,  29  Md.  293 ;  chaser  towards  carrying  out  the  contnct. 
Stone  V.  Brown  ng,  51  N.  Y.  211 ;  Shep-  do  not  constitute  an  acceptance  or  proTe 
herd  v.  Pressey,  32  N.  H.  49,  55  ;  Shind-  the  actual  receipt  required  by  the  statute." 
ler  V.  Houston,  1  Comst.  261 ;  Young  v.  Bell  J.  In  Shepherd  v.  Presaey,  82  N.  H. 
Blaisdell,  60  Maine,  272 ;  Gray  v.  Davis,  57 ;  Bowers  v.  Anderson,  49  Ga.  143. 
10  N.  Y.  285;  Brand  v.  Focht,  3  Eeyes,  See  §  155,  note  {o),po8t.  A  mere  deliVery 
409 ;  Marsh  v.  Rouse,  44  N.  Y.  643  ;  Dole  is  not  sufficient;  there  must  ^^„^^ 
V.  Stimpson,  21  Pick.  384.  "  No  act  of  further  be  an  acceptance  and  llrerj  not 
No  act  of  *^*  vendor  alone,  in  however  receipt  by  the  purchaser,  else  •"**"*  * 
TADdor  strict  conformity  to  the  terms  he  will  not  be  bound.  Appleton  J.  in 
of  the  contract,  will  satisfy  Maxwell  v.  Brown,  39  Maine,  lOl ;  Den- 
the  statute.  There  must  be  acts  of  the  ny  v.  Williams,  5  Allen,  3 ;  Shindler  v. 
buyer,  of  accepting  and  actually  receiving  Houston,  1  Comst.  261;  Gibbs  v.  Benja- 
part  of  the  goods  sold,  beyond  the  mere  min,  45  Vt.  124,  130,  131 ;  Johnson  r. 
fact  of  entering  into  the  contract,  to  bind  Cuttle,  105  Mass.  449  ;  Edwards  v.  Grand 
the  latter."  Bell  J.  in  Shepherd  v.  Pres-  Trunk  Railway  Co.  54  Maine,  111  ;  S.  C. 
sey,  32  K.  H.  55  ;  Mcsser  v.  Woodman,  48  lb.  379  ;  Hewes  v.  Jordan,  39  Md.  472, 
22  lb.  172,  182;  Hawley  v.  Keeler,  53  cited  post,  §  152,  note  (ib^) ;  Hawley  v. 
N.  Y.  114.  Something  more  than  mere  Heeler,  53  N.  Y.  114.  In  truth,  "the 
words  is  necessary.  Shindler  v.  Houston,  statute  is  silent  as  to  the  delivery  of  goods 
1  Comst.  261 ;  Dole  v.  Stimpson,  21  Pick,  sold,  which  is  the  act  of  the  sell  r.  It  re- 
384  ;  Artcher  v.  Zeh,  5  Hill,  205  ;  Denny  quires  the  acceptance  and  receipt  of  some 
V.  Williams,  5  Allen,  3 ;  Howard  o.  Bor-  part  thereof,  which  are  subsequent  acts  of 
den,  13  lb.  299;  Edwards  v.  Grand  the  buyer."  Foster  J.  in  Boi.dmsn  p. 
Trunk  Railway  Co.  54  Maine,  111 ;  Bra-  Spooner,  13  Allen, 357  ;  Prescott  v.  Locke, 
bin  V.  Hyde,  32  N.   Y.   519;    Marsh  v.  51  N.  H.  94.] 

Rouse,  44  lb.  643 ;  O'Brien  v.  Credit  Val-        (A)  2  C.  B.  N.  8.  340.    See,  also,  Klin- 
ley  Ry.  Co.  25  U.  C.  C.  P.  275 ;  Brews-  iti  v.  Surry,  5  Esp.  267 ;  Talver  v.  West, 
ter  V.  Taylor,  63  N.  Y.  587  ;  Ham  v.  Van  Holt,  178. 
Orden,  4  Hun,  709 ;  Moore  v.  Bixby,  lb. 
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entered  against  him  in  the  vendor ^s  book.     The  vendor  then  re- 
fused to  complete  the  sale,  but  held  that  there  had  been  a  part 
acceptance  making  the  bargain  complete.     In  this   case  the  de- 
fendant cited  Simonds  v.  Fisher,  not  reported,  in  which  gimonds 
Wightman  J.  had  nonsuited  the  plaintifiE,  the  facts  being  »•  iwher. 
that  plaintiff  showed  defendant  samples  of  wine  which  the  latter 
agreed  to  buy,  and  after  the  bargain  wsjs  concluded,  (i)  the  buyer 
asked  for  the  samples  and  wrote  on  the  labels  the  prices  agreed 
on  ;  and  this  taking  of  the  samples  was  relied  on  as  a  part  accept- 
ance, so  as  to  take  the  case  out  of  the  statute.     But  the  court,  in 
deciding  Gardner  v.  Grout,  distinguished  it  from  Simonds  v.  Fisher, 
saying,  **  There  the  buyer  never  saw  the  bulk  :  the  things  handed 
to  him  really  were  mere  samples.  (A;)     But  here  the  plaintiff  re- 
ceives part  of  the  very  things  which  he  has  already  bought.''  (Q 
So,  in  Foster  v.  Frampton,  (m)  the  drawing  of  samples  p^g^^j.  ^ 
by  a  vendee  from  hogsheads  of  sugar  forwarded  to  him   Frampton. 
by  the  vendor,  when  the  sugar  was  in  the  carrier's  warehouse  at 
the  place  of  destination,  was  held  to  be  a  taking  possession  of  part 
of  the  goods,  "a  complete  act  of  ownership  "  (per  Littledale  J.), 
putting  an  end  to  the  vendor's  right  of  stoppage  in  tran-  Giiiiat «. 
9itu.     In  Gilliat  v,  Roberts,  (n)   the  defendant  having   ^<^^®'^* 

(i)  [The  acceptance  and  receipt  need  not        (h)  See,  also,  Cooper  v.  Elston,  7  T.  R. 
Aeoeptance     ^  simaltaneouB  with  the  ver-      14,  where  the  sample  was  not  part  of  the 

and  receipt     bal  contract  of  sale  ;  it  is  suflS-     bulk. 

Bera  not  ba 

alinaiune-      cient  if  they  take  place  within         (/)  [The  acceptance  and  receipt  of    a 

**'*■•  a  reasonable  time  afterwards,  sample  will  be  sufficient  to  sat-   Aoo«ptance 

Bush  17.  Holmes,  53  Maine,  417;  Mftrsh  isfy  the  statute,  if  it  is  con-   and  receipt 

V.  Hyde,  3  Gray,  331 ;  Damon  r.  Osbom,  sidered  and  treated  by  both  ^  ^' 

1  Pick.  480;  Ditvis  v.  Moore,  IS  Maine,  parties  as  part  of  the  goods  bargained 

424  ;    McKnight    v.  Dunlop,   1    Selden,  for,  and  diminishes    the  bulk  thereof  to 

537  ;  Richardson  v.  Squires,  37  Vt.  640;  be  finally  delivered  ;  otherwise  if  the'sam- 

Danforth  v.  Walker,  lb.  239 ;  Vincent  v.  pie  is  considered  only  a  specimen,  and 

Germond,   11  John.  283;   Thompson  v.  forms  no  portion  of  the  goods  sold ;  and 

Alger,  12  Met.  435 ;  Cbapin  v.  Potter,  1  which  it  is  to  be  considered  is  a  question 

Hilton   (N.  Y.),  366;  Sale  v,  Darragh,  2  of  fact  for  the  jury,  the  burden   being 

lb.  184;  Spragne  v.  Blake,  20  VV^end.  61  ;  upon  the  party  alleging  the  validity  of  the 

McCarthy  p.  Nash,  14  Minn.  127  ;  Ladd  contract.      Davis   v,  Eastman,    1   Allen, 

J.  in  Pinkham  r.  Mattox,  53  N.  H.  604;  422;   Bush  v.   Holmes,  53   Maine,   417, 

Alvej  J.  in  Hewes  v.    Jordan,   39   Md.  418;   Pratt  v.  Chase,  40  lb.  269;   Dan- 

484;    Amson  v.  Dreher,  35    Wis.  615;  forth  r.  Walker,  40  Vt.  257  ;  Atwood  v. 

Phillips  V.  Ocmulgee  Mills,  55  Ga.  633.  Lucas,  53  Maine,  508.] 

Morse   v,  Chisholm,  7  U.  C.  C.  P.  131  ;         (w)  6  B.  &  C.  107. 

Buckingham  ».  Osborne,  44   Conn.  133;         (n)  19  L.  J.  Ex.  410. 

Van  Woert  v.  Albany  &  Su^tquehanna  B. 

B.  Co.  67  N.  Y.  538.] 
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purchased  100  quarters  of  wheat,  sent  his  servant  for  three  sacks 
of  it,  which  were  delivered,  but  the  contract  was  for  wheat  "  not 
to  weigh  less  than  nine  and  a  half  stone  neat  imperial  measure, 
to  be  made  up  eighteen  stone  neat,"  and  the  sacks  sent  had  not 
been  tested  according  to  imperial  measure,  nor  had  the  wheat  re- 
ceived the  usual  final  dressing  before  delivery.  On  these  facts, 
the  defendant,  who  had  not  returned  the  three  sacks,  maintained 
that  he  had  kept  them  under  a  new  implied  contract  to  pay  for 
their  value,  and  not  as  part  of  the  100  bushels  bought,  with  which 
the  three  sacks  did  not  correspond  in  description.  But  held  that 
there  was  but  one  contract,  and  that  the  buyer  had  actually  re- 
ceived and  accepted  part  of  the  goods  sold,  so  as  to  take  the  case 
out  of  the  statute. 

§  144.  It  is  quite  well  settled  that  the  acceptance  of  the  goods 
Acceptance  or  part  of  them,  as  required  by  the  statute,  may  be  con- 
Struc-  structive  only,  and  that  the  question  whether  the  facts 
^^'®'  .  proven  amount  to  a  constructive  acceptance  is  one  "  of 

fictfno?of  ^^^  ^^^  ^^^  J^^yi  not  matter  of  law  for  the  court."  (<?) 
law.  The  acceptance  must  be  clear  and  unequivocal,  (jo)  but 

(o)  Per  Denman  C.  J.  in  Eden  v.  Dud-  there  being  no  prohibitory  clause  —  that 

field,  1  Q.  B.  302 ;  [Frostburg  Mining  Co.  an  agent  duly  authorized  may  also  recdre 

r.  New  England  Glass  Co.  9   Cush.  118  purchased   property,  and   thu*  bind    the 

Ladd  J.  in  Pinkham  v.  Mattox,  53  N.  H.  principal.     It  is  in  accordance   with  the 

605.]  rights  and  duties  of  principals  and  agents 

(/>)  [See  Prescott  y.  Locke,   51   N.  H.  in  other  cases,  and  for  the  furtherance  of 

94;  Snow  t'.  Warner,  10  Met.  136;  Chap-  trade  and  commerce."      See    Frostburg 

man  J.  in  Denny  v.  Williams,  5  Allen,  3;  Mining  Co.  v.  New  England  Glass  Ca  9 

Dole  V,  Siimpson,  21  Pick.  384;  Boynton  Cnsh.  115 ;  Cutwater  v.  Dodge,  6  Wend. 

V.  Veazie,  24  Maine,  286;    Gibson  v,  Ste-  400;    Barney  v.  Brown,  2  Vt.  374;  Vin- 

vens,  8  How.  (U.  S.)  384 ;  Carver  v.  Lane,  cent  v.  Germond,  11  John.  283 ;  Spencer 

4  E.  D.   Smith  (N.  T.),  168.     In  Snow  v.  v.   Hale,  30  Vt.  314  ;  Gibbs  v,  Benjamin, 

Warner,  10  Met  132,  Mr.  Justice  Hubbard  45  lb.  130  ;  Quintard  u.  Bacon,  99  Mass. 

said':  "  We  are  fully  of  opinion  that  the  185  ;  Gray  J.  in  Johnson  v.  Cuttle,  105  lb. 

Acceptance      acceptance  must  be  proved  by  449;  Endicott  J.  in  Knight  v.  Mann,  118 

byt^SdeJ^     some   clear   and  unequivocal  lb.  146;  S.  C.  120  lb.  219,  220:  Morton 

personally.       act  of  the  party  to  be  charged.  J.  in  Safford  v.  McDonough,  lb.  290,  291  ; 

The  frtaiute,  by  its  languajre,  requires  it,  Devens  J.  in  Remick  v.  Sandford,  lb.  309, 

and  the  construction  it  hsis  received  gives  316;  Barkley  v.  The  Renssilaer  R.  R.  Co. 

full  force  to  that  language.    But  we  can-  71  N.  Y.  205 ;  Rogers  v.  Gould,  6  Hun,  229. 

not  say  that,  to  bind  the  purchaser,  the  The  plaintiff  sold  wine  to  the  defendant, 

acceptance  can  only  be  by  him  personally,  the  liability  of   the  defendant  depending 

The  statute,  in  terms,  provides  that  an  upon  whether  there  had  been    e»uiHnB  c 

agent  may  bind  his  irincipal  by  a  memo-  an  acceptance  and  receipt  by   n«^iln>*n- 

randum  in  writing.    If,  then,  an  agent  can  him  within  the  meaning  of  the  statntc. 

purchase,  we  think   it  clearly  follows  —  The  sale  was  made  by  one  Gordon  as  agent 
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*'  it  is  a  question  for  the  jury  whether,  under  all  the  circumstances, 
the  acts  which  the  buyer  does,  or  forbears  to  do,  amount  to  an  ac- 
ceptance." (5)     All  the  cases  proceed  on  this  principle. 

§  145.  The  constructive  acceptance  by  the  buyer  may  properly 
be  inferred  by  the  jury  when  he  deals  with  the  goods  as  when 
owner,  when  he  does  an  act  which  he  would  have  au-  ^^y^,fr 
thority  to  do  as  owner,  but  not  otherwise,  (^q^)  In  the  ownership. 
language  of  an  eminent  judge,  (r)  "  if  the  vendee  does  any  act  to 
the  goods,  —  of  wrong  if  he  is  not  the  owner  of  the  goods,  and  of 
right  if  he  is  owner  of  the  goods,  —  the  doing  of  that  act^  is  evi- 
dence that  he  has  accepted  them."  Thus,  in  Chaplin  v.  chapHnv. 
Rogers,  («)  where  the  purchaser  of  a  stack  of  hay  resold   ^°«®"* 

for  the  plaintiff,  and  it  also  appeared  that  And  so  "  it  is  for  the  court  to  withhold  the 
Agent  of  Gordon  had  been  employed  facts  from  the  jary,  when  they  are  not 
nnno^^iba  ^^'  *^®  defendant  to  see  to  such  as  can  in  law  warrant  finding  an  ac- 
Taiid  accept-  the  shipping  of  the  wine  to  ceptanco ;  and  this  includes  cases  where, 
bf^  £fMul-  '^^  defendant  after  the  plain-  though  the  court  might  admit  that  there 
">(•  tiff  had  delivered  it  at  a  cer-  was  a  scintilla  of  evidence  tending  to  show 
tain  place,  and  that  the  defendant  had  an  acceptance,  they  would  still  feel  bound 
told  Gordon  that  he  wanted  him  to  bo  to  set  aside  a  verdict  finding  an  acceptance 
very  particular  to  see  that  the  wine  corre-  on  that  evidence."  Browne  St.  Frauds, 
sponded  with  the  sample.  It  was  held  that  §  321,  adopted  in  Denney  v.  Williams,  5 
an  acceptance  by  Gordon  did  not  bind  the  Allen,  5 ;  Howard  v,  Borden,  13  Allen, 
defendant,  as  he  could  not  be  the  agent  of  299.  See  the  remarks  of  Ladd  J.  in  Pink- 
both  parties,  and  make  an  acceptance  ham  r.  Mattox,  53  N.  H.  604,  605.] 
which  would  conclude  the  difendants.  (y^)  [Phillips  v.  Ocmulgee  Mills,  55  Ga. 
Caulkins  ».  Hellman,  14  Hun,  330.]  633;  Marshall  i;.  Green,  1  C.  P.  Div.  41, 
(9)  Per  Coleridge  J.  in  Bushd  v.  43;  Phillips  y.  Merritt,  2  U.  C.C.  P.  513  ; 
Wheeler,  15  Q.  B.  442,  quoted  and  ap-  Tuwer  ».  Tudhope,  37  U.  G.  Q.  B.  200; 
proved  by  Campbell  C.  J.  in  Tibbett  v.  Dallard  v.  Potts,  6  Allen  (N.  B.),  443. 
Morton,  15  Q.  B.  428,  and  19L.  J.  Q.  B.  In  Pinkhara  v.  Matiox,  53  N.  H.  604, 
3S2  ;  [-Borrowscale  v.  Busworih,  99  MubS.  606,  Ladd  J.  said  :  "  Doubtless  the  act  of 
381;  Kappleye  r.  Adee,  65  Barb.  589;  asnuming  dominion  over  the  Force  of  acta 
Sawder  v.  Nichols,  40  Maine,  212  ;  Bailey  property,  as  owner,  generally  o'domiuion. 
V.  Ogden,  3  John.  399,  420  ;  Wartman  i;.  furnishes  conclusive  evidence  of  an  accept- 
Breed,  117  Mass.  18;  Clark  v.  Wright,  11  ance;  "  but  *'  it  is  sufficiently  obvious,  we 
Ir.  C.  L.  U.  402.  See,  also,  Parker  ».  think,  that  acts  of  ownership  by  the  buyer 
Wallis,  5  E.  &  B.  21.  But  where  the  facts  are  nothing  more  than  evidence  (generally 
in  relation  to  a  contract  of  sale,  alleged  to  very  strong  and  conclusive)  of  acceptance, 
be  within  the  statute  of  frauds,  are  not  in  The  conclusion  by  no  means  follows  that 
Province  of  dibpute,  it  is  Paid  to  belong  an  acceptance  in  fact  cannot  be  shown  in 
court.             to  the  court  to  determine  their  any  other  way."] 

legal  effect.    Shepherd  0.  Pressey,  32  N.         (r)  Erie  J.  in  Parker  v,  Wallis,  5  E.  & 

H.  56,  57.    It  is  the  province  of  the  court  B.  21. 

"to  determine  whether  the  evidence  of        (s)  1  East,  195.    [In  Clarkson  v.  Noble, 

a  conatruciiTer  delivery  of  goods  is  suffi*  2  U.  C.  Q.  B.  361,  the  court  expressed  the 

cient  to    satisfy  the  statute  of  frauds."  opinion   that  an  offer    by  a   off^rto 

Kealy  v.  Tenant,   13  Ir.  0.  L.  R.  394.  purchaser  at  an  auction  bale    ^^^' 
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part  of  it,  and  in  Blenkinsop  v.  Clayton,  (t)  where  the  purchaser 
Bienkin-       of  a  horse  took  a  third  person  to  the  vendor's  stable, 

sop  r.  . 

Clayton.  and  offered  to  resell  the  horse  to  the  third  person  at  a 
profit,  the  buyer  was  held  in  both  instances  to  have  done  an  act 
inconsistent  with  the  continuance  of  a  right  of  property  in  his 
vendor,  and  to  have  accepted  within  the  meaning  of  the  stat- 
ute, (fi)     • 

§  146.  In  Beaumont  v,  Brengeri,  (u)  where  the  defendant 
Beaumont  bought  a  Carriage  from  plaintiff,  and  ordered  certain  al- 
gen.  terations  made,  and  then  sent  for  the  carriage  and  took 

a  drive  in  it,  after  telling  plaintiff  that  he  intended  to  take  it  out 
a  few  times  so  as  t  >  make  it  pass  for  a  second-hand  carriage  on 
exportation,  held  that  the  defendant  had  thereby  assumed  to  deal 
with  it  as  his  own,  had  accepted  it,  and  could  not  refuse  to  take  it, 
although  it  had  been  sent  back  and  left  in  the  plaintiff's  shop. 
Maberiey  »^  But  in  Maberley  v.  Sheppard  (x)  the  action  was  for  goods 
Sheppard.  gQ^  ^;j(£  delivered,  and  it  was  proven  that  the  defendant 
ordered  a  wagon  to  be  made  for  him  by  plaintiff,  and  during  the 
progress  of  the  work  furnished  the  iron  work  and  sent  it  to  plain- 
tiff, and  sent  a  man  to  help  plaintiff  in  fitting  the  iron  to  the 
wagon,  and  afterwards  bought  a  tilt,  and  sent  it  to  the  plaintiff  to 
be  put  on  the  wagon.     It  was  insisted  by  plaintiff  that  the  de- 


to  sell  to  another  party  was  not  snflScient 
to  constitute  an  acceptance  within  the 
statute.  Walker  v.  Bonlton,  3  U.  C.  Q. 
B.  (0.  S.)  252.] 

[t)  7  Taunt.  597.  See,  also,  Lillywhite 
V.  Devereux,  15  M.  &  W.  285,  and  Baiues 
V.  Jevons,  7  C.  &  P.  288. 

(t^)  [In  Marshall  v.  Green  1  C.  P.  Div- 
Marshall  35,  the  defendant  by  word  of 
V.  Qraen.  mouth  purchased  certain  grow- 
ing trees  for  26/.  of  the  plaintiff,  on  the 
terms  that  he,  the  defendant,  should  re- 
move them  as  soon  as  possible.  The  de- 
fendant accordingly  cut  down  some  of  the 
trees  and  agreed  to  sell  the  tops  and 
stumps  to  a  third  person.  The  plaintiff 
then  countermanded  the  sale,  and  pro- 
hibited the  defendant  from  cutting  down 
the  rest  of  the  trees.  The  defendant,  how- 
ever, cut  down  the  remainder,  and  carried 
the  whole  away ;  and  it  was  held  that 
there  was  an  acceptance  and  actual  receipt 


of  part  of  the  goods  sold  within  the  stat- 
ute, before  the  sale  was  countermanded. 
Brett  J.  said :  "  If  the  sub-sale  stood  alone, 
I  should  have  doubted  whether  it  would 
have  been  evidence  of  an  actual. receipt, 
but  here  he  did  something  to  the  things 
themselves.  I  should  be  inclined  to  say 
that,  where  there  is  no  actual  removal  of 
the  things  sold,  the  question  depends  on 
this  proposition,  viz.  that  where  there  has 
been,  during  the  existence  of  the  verbal 
contract,  for  however  short  a  time,  an 
actual  possession  of  the  things  sold,  and 
something  has  been  actually  done  to  the 
things  themselves  by  the  buyer  which 
could  only  properly  be  done  by  an  abso- 
lute owner,  there  is  evidence  to  go  to  a 
jury  of  an  actual  receipt  of  the  things."] 

(u)  5  C.  B.  301. 

(x)  10  Bing.  99;  [Weg^  t7.  Drake,  16 
U.  C.  Q.  B.  252.] 
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fendant  had  thereby  exercised  such  dominion  over  the  goods  sold 
as  amounted  to  acceptance.  The  coui*t  took  time  to  consider,  and 
Tindal  C.  J.  delivered  the  decision  that  the  plaintiff  had  been 
rightly  nonsuited,  because  the  acts  of  the  defendant  had  not  been 
done  after  the  wagon  was  finished  and  capable  of  delivery,  but 
merely  while  it  was  in  progress ;  so  that  it  still  remained  in  plain- 
tiff's yard  for  further  work  till  it  was  finished.  "  If  the  wagon 
had  been  completed  and  ready  for  delivery,  and  the  defendant  had 
then  sent  a  workman  of  his  own  to  perform  any  additional  work 
upon  it,  such  conduct  on  the  part  of  the  defendant  might  have 
amounted  to  an  acceptance. "(y) 

§  147.  In  Parker  v.  Wallis  («)  the  defendants  received  some 
turnip-seed  under  a  verbal  contract  of  sale,  but  sent  word  parker  v. 
at  once  to  plaintiff  that  it  was  "out  of  condition;  "  this  Waiiia. 
was  denied  by  plaintiff,  who  refused  to  receive  it  back.  The  de- 
fendants then  took  the  seed  out  of  the  bags,  and  laid  it  out  thin, 
alleging  that  it  was  hot  and  mouldy,  and  that  plaintiff  had  given 
them  authority  to  do  so  ;  both  these  facts  were  denied  by  plain- 
tiff. Plaintiff  was  nonsuited  by  Wightman  J.,  and  leave  reserved 
to  enter  a  verdict  for  140Z.,  the  price  of  the  seed,  if  the  evidence 
sufficed  to  show  acceptance  and  actual  receipt  of  any  part  of  the 
goods.  The  court  made  the  i*ule  absolute  for  a  new  trial,  but  re- 
fused to  enter  verdict  for  plaintiff.  Held,  that  the  act  of  taking 
the  seed  out  of  the  bags  was  susceptible  of  various  constructions. 
It  might  have  been  because  the  seed  was  hot,  or  because  the  plain- 
tiff had  authorized  it.  But,  as  the  evidence  stood,  when  the  non- 
suit was  ordered,  these  were  not  the  facts.  There  remained  a 
third  construction,  namely,  that  spreading  out  the  seed  was  an  act 
of  ownership,  a  wrongful  act,  if  the  defendants  had  not  accepted 
as  ownerp.  This  was  a  question  for  the  jury.  In  Kent  ^^^^^ 
V.  Huskinson  (a)  there  was  an  actual  receipt,  but  no  ac-  Huskinson. 
ceptance.  The  buyer  gave  an  order  for  sponge,  at  lis.  per  pound. 
On  arrival  of  the  package  it  was  examined,  and  judged  to  be 
worth  not  more  than  6«.  per  pound.  He  at  once  returned  it  by 
the  same  carrier.     Held,  no  acceptance. 

§  148.  A  dealing  with  goods,  so  as  to  justify  a  jury  in  finding 
a  constructive  acceptance,  may  take  place  as  effectively  with  the 

(y)  [See  Halterline  v:  Rice,  62   Barb.        {z)  5  E.  &  B.  21. 
593;  Flmtoft  v.  Elmore,  18  U.  C  C.  P.        (a)  3  B.  &  P.  233. 
274.] 

10 
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^?*J»"?       bill  of  lading,  which  represents  the  goods  as  with  the 
lading.        goods  themselves,  (i) 

§  149.  Very  deliberate  consideration  was  given  to  the  whole 
Morton  v.  ^^^}^^^  by  the  queen's  bench,  in  the  important  case  of 
Tibbett.  Morton  V.  Tibbett.  (^)  The  facts  were,  that  on  the 
2oth  August  the  defendant  made  a  verbal  agreement  with  plain- 
tiff for  the  purchase  of  fifty  quarters  of  wheat  according  to  sample, 
each  quarter  to  be  of  a  certain  specified  weight.  Defendant,  by 
agreement,  sent  a  general  carrier  next  morning  to  a  place  named, 
and  the  wheat  was  then  and  there  received  on  board  of  one  of  the 
carrier*s  lighters,  for  conveyance  by  canal  to  Wisbeach,  where  it 
arrived  on  the  28th.  In  the  mean  time,  on  the  26th,  the  defend* 
ant  resold  the  wheat  by  the  same  sample,  and  on  the  understand- 
ing that  it  was  to  be  of  the  same  weight  per  quarter  as  had  been 
agreed  with  plaintiff,  and  the  wheat  upon  arrival  was  examined  and 
weighed  by  the  second  purchaser  and  rejected,  because  found  to  be 
of  short  weight.  Defendant  thereupon  wrote  to  plaintiff  on  the 
30th,  also  rejecting  the  wheat  for  short  weight.  The  wheat  nj- 
mained  in  possession  of  the  carrier,  who  had  received  it  without  its 
being  weighed,  and  neither  defendant,  nor  any  one  in  his  behalf, 
had  seen  it  weighed.  The  action  was  debt  for  goods  sold  and  de- 
livered and  goods  bargained  and  sold.  Verdict  for  plaintiff,  with 
leave  reserved  to  move  for  nonsuit.  The  judgment  of  the  court  was 
unanimous,  after  taking  time  for  consideration,  the  point  for  de- 
cision being  whether  the  verdict  was  justified  by  any  evidence  that 
defendant  had  accepted  the  goods,  and  actually  received  the  &iuus 
so  as  to  render  him  liable  as  buyer.  Lord  Campbell  said  that  it 
would  be  very  difficult  to  reconcile  the  cases  on  the  subject,  and 
that  the  exact  words  of  the  17th  section  had  not  always  been  kept 
in  recollection.  After  referring  to  the  language,  he  added  :  **  The 
acceptance  is  to  be  something  which  is  to  precede,  or  at  any  rate 
to  be  contemporaneous  with,  the  actual  receipt  of  the  goods  ;  and 
is  not  to  be  a  subsequent  act  after  the  goods  have  been  actually  re- 
ceived, weighed,  measured,  or  examined.  As  the  act  of  parlia- 
ment expressly  makes  the  acceptance  and  actual  receipt  of  any 
part  of  the  goods  sold  sufficient,  it  must  be  open  to  the  buyer  to 

(6)  Curriei;.  Anderson,  2  E.  &  E.  592;  Glass  Co.  9  Cosh.  118;  Qaintard  r.  Ba- 

29  L.  J.  Q.  B.  87  ;  Meredith  v.  Meigb,  2  con,  99  Mass.  185.] 

E.  &,,B.  364;  22  L.  J.  Q.  B.  401.    [See  (c)  15  Q.  B.  428,  and  19  L.  J.  Q.  B. 

Frostbarg  Mining  Co.  v.  New   England  382. 
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object,  at  all  events,  to  the  quantity  and  quality  of  the  residue; 
and  even  where  the  sale  is  by  sample,  that  the  residue  offered  does 
not  correspond  with  the  sample."  His  lordship  then  continued 
by  announcing  that :  "  We  are  of  opinion  that  there  may  be  an 
acceptance  and  receipt  within  the  meaning  of  the  act  without 
the  buyer  having  examined  the  goods,  or  done  anything  to  pre- 
clude him  from  contending  that  they  do  not  correspond  with  the 
contract.  The  acceptance  to  let  in  parol  evidence  of  the  contract 
appears  to  us  to  be  a  different  acceptance  from  that  which  affords 
conclusive  evidence  of  the  contract  having  been  fulfilled^  (c^^ 

§  150.  The  distinction  pointed  out  in  this  last  clause  is  impor- 
tant, and  should  not  be  lost  sight  of.     The  question  pre-   Digtinction 
sented  to  the  court  may  be,  whether  there  was  a  contract,    f  ^p^®^^^ 
or  it  may  be  whether  the  contract  was  fulfilled.     It  is   and  pef- 

rt»    •  t  T  1  •    i-      i!  lormaDce 

sufficient  to  show  an  acceptance  and  actual  receipt  of  a  of  the  con- 
part,  however  small,  of  the  thing  sold  (as,  for  instance, 
the  half-pound  of  sugar,  in  Hinde  v,  Whitehouse),  (d)  in  order 
that  the  contract  may  "  be  allowed  to  be  good ;  "  and  yet  the  pur- 
chaser may  well  refuse  to  accept  the  delivery  of  the  bulk,  not  be- 
cause there  is  not  a  valid  contract  proven,  but  because  the  vendor 
fails  to  comply  with  the  contract  as  proven.  The  decision  of  Lord 
Campbell  then  closed  with  declaring,  "  We  are  therefore  of  opin- 
ion, that  although  the  defendant  had  done  nothing  which  would 
have  precluded  him  from  objecting  that  the  wheat  delivered  to  the 
carrier  was  not  according  to  the  contract,  there  was  evidence  to 
justify  the  jury  in  finding  that  the  defendant  accepted  and  re- 
ceived it."  (rfi) 

(c*)  [Alrey  J.  in  Hewes  v.  Jordan,  39  if  they  were  not  what  they  were  warranted 

Aid.  4Sd,  484  ;  McMaster  v.  Gordon,  20  U.  to  be,  bat  the  statute  is  satisfied.    But, 

C.  C.  P.  16.]  while  snch  an  acceptance  satisfies  the  stat- 

{d)  7  East,  558.  ute,  in  order  to  have  that  effect  it  must  be 

{d})  [In  Uemicic  v.  Sandford,  120  Mass.  by  some  unequivocal  act  done  on  the  part 

309,316,  Devens  J.  said:  "There  may  of  the  bay  er,  with  intent  to  take  possession 

Difference       undoubtedly    be   an    accept-  of  the  goods  as  owner.    The  sale  mast 

twtween  for-   ance,   which  will   not  afford  be  perfected,  and  this  is  to  be  shown,  not 

performanoe    Conclusive  evidence  that  the  by  proof  of  a  chan<(e  of  possession  only, 

of  contract,     contract    has    been    fulfilled  but    of   such  change  with  such    intent. 

and  its  terms  complied  with,  and  which  When  it  is  thus  definitely  established  that 

will  yet  satisfy  the  statute  and  let  in  evi-  the  relation  of  vendor  and  vendee  exists, 

denoe  of  those  terms,  which    otherwise  written  evidence  of  the  contract  is  dis- 

could  only  be  proved  by  writing.    If  the  penaed  with,  although  the  buyer,  when 

buyer  accepts  the  goods  as  those  which  he  the  sale  is  with  warranty,  may  still  retain 

purchased,  he  may  afterwards  reject  them,  his  right  to  reject  the  goods  if  they  do  not 
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§  161.  There  was  very  plain  evidence  that  the  defendant  re- 
ceived it,  but  the  only  proof  of  acceptance  was  the  fact  of  the  re- 
sale before  examination.  The  decision,  therefore,  goes  no  farther, 
it  would  seem,  than  to  determine  that  this  was  such  an  exercise  of 
dominion  over  goods  bought  as  is  inconsistent  witli  a  continuance 
of  the  right  of  property  in  the  vendor,  and  therefore  evidence  to 
justify  a  jury  in  finding  acceptance,  as  well  as  actual  receipt  by 
Keniarks  the  buyer,  (dp')  Martin  B.,  in  Hunt  v,  Hecht,  (^)  de- 
judges^  on*  clared  that  this  was  the  whole  scope  of  the  decision  ;  and 
mbett*  again,  in  Coombs  v.  Bristol  &  Exeter  Railway  Com- 
Martin  B.  pany,  (/)  expressed  his  dissent  from  the  principles  main- 
tained in  the  opinion  pronounced  by  Lord  Campbell.  In  Castle 
Cockbum  ^*  Sworder,  (^)  Cockburn  C.  J.  said :  "  It  must  not  be 
C-  J-  assumed  that  I  assent  to  the  decision  in  Morton  v.  Tib- 

bett." 

§  152.  On  the  other  hand,  Blackburn  J.  in  delivering  the  opin- 
Biackbarn  lon  of  tlie  court  in  Cusack  V.  Robinson,  (A)  on  the  2oth 
^'  May,  1861,  just  ten  days   after  this  observation  of  the 

chief  justice  in  Castle  v.  Sworder,  cites  Morton  v,  Tibbett  as  au- 
thority for  the  proposition,  "  that  the  acceptance  is  to  be  some- 
thing which  is  to  precede,  or  at  any  rate  to  be  contemporaneous 
with  the  actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent 
act,  after  the  goods  have  been  actually  received,  weighed,  meas- 
ured, or  examined."  The  court,  on  this  occasion,  was  compose*! 
of  only  two  judges,  Blackburn  and  Hill  J  J.  In  the  same  court,  in 
Crompton  February,  1860,  Crompton  J.  had  stated,  in  the  case  of 
^'  Currie  v.  Anderson,  (z)  that  "  before  the  case  of  ilor- 

ton  V,  Tibbett  there  was  authority  for  saying  that  there  could 

correspond  with  the  warranty.   That  there  him  to  show  merely  that  the  goods  came 

Mere  pomes-    has  bccn  an  ace  ptanceof  this  into  the  possession  of  th«  buyer,  and  that 

d*^°no^  '***"    character,  or  that  the  buyer  they  corresponded  with  the  sample.    >Ic^ 

enough.          has  conducted  himself,  in  re-  Master  v,   Gordon,  20  U.  C.  C.  P.  16: 

gard  to  the  goods,   as  owner,   is  to   be  Tower  v.  Tudhope,  37  U.  C.  Q.  B.  2t0, 

proved  by  the  party  setting  up  the  con-  p.  211.] 

tract.    It  cannot  be  inferred,  as  matter  of  (cP)  [Devens  J.  in  Remick  r.  Sandford. 

law,  merely  from  the  circumstance  that  120  Mass.  316.] 

the  goods  have  come  into  the  possession  of  {e)  8  Ex.  814. 

the   buyer."    And  so  it  was  held  in  the  (/)  8  H.  &  N.  510  ;  27  L.  J.  Kx.  401. 

above  case  that  in  an  action  for  goods  sold  [g]  6  H.  &  N.  832  ;  30  L.  J.  Ex.  310. 

and  delivered,  if  the  goods  were  sold  by  (h)  1  B.  &  S.  299,  and  80  L.  J.  Q.  B- 

sample,  and  the  seller  relies  on  an  accept-  261. 

ance  by  the  buyer  to  take  the  case  out  of  (i)  2  E.  &  £.  592  ;  29  L.  J.  Q.  B.  87. 

the  statute  of  frauds,  it  is  not  enough  for 
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have  been  no  acceptance  and  receipt  within  the  statute  of  frauds 
until  the  vendee  had  been  placed  in  such  connection  with  the 
goods  that  he  could  not  object  to  them  on  account  of  their  quan- 
tity and  quality;  (A)  and  in  that  case  Lord  Campbell  says,  if  that 
is  the  law,  it  would  be  decisive  against  the  plaintiff,  but  after  a 
careful  review  of  the  cases,  the  court  came  to  the  conclusion 
(which,  in  this  court,  must  be  considered  to  be  the  law  of  the 
land),  that  in  order  to  make  an  acceptance  and  receipt  within  the 
statute  of  frauds,  it  is  not  necessary  that  the  vendee  should  have 
done  anything  to  preclude  himself  from  objecting  to  the  goods,  (A^) 
That  was  the  decision  in  Morton  v.  Tibbett,  and  from  the  discus- 
sion to-day  I  have  more  reason  that  ever  to  be  satisfied  with  it." 

§  153.  It  is  fair  to  assume,'  from  the  foregoing  review,  that 
notwithstanding  the  observation  of  Cockburn  C.  J.  in  Castle  v. 
Sworder,  the  law  is  considered  to  be  settled  in  the  court  of  queen's 
bench  in  conformity  with  the  decision  in  Morton  v»  Tibbett,  and 
that  the  authority  of  that  case  remains  unshaken  in  that  court. 

§  154.  In  the  exchequer,  however,  the  leaning  of  the  judges  is 
evidently  adverse  to  the  construction  placed  in  the  queen's  bench 
upon  this  clause  of  the  statute,  though  in  no  case  has  there  been  a 
decided  rejection  of  the  authority  of  Morton  v.  Tibbett.  Hunt  v. 
Hecht  (V)  was  decided  in  1853,  and,  therefore,  prior  to  Huntr. 
the  recent  cases  in  which  the  judges  of  the  queen's  bench  Hecht. 
have  shown  what  is,  in  the  opinion  of  that  court,  the  full  extent 
of  the  decision  in  Morton  v.  Tibbett.  The  fads  were,  that  a 
number  of  bags  of  bone  were  sent  by  defendant's  order  to  his 
wliarfinger,  in  compliance  with  a  verbal  contract  with  plaintiff. 
The  defendant  went  to  plaintiff's  warehouse,  and  there  inspected 
a  heap  of  ox-bones  mixed  with  others  inferior  in  quality.  De- 
fendant objected  to  the  latter,  but  verbally  agreed  to  purchase  a 
quantity  of  the  others,  to  be  separated  from  the  rest,  and  ordered 


(X:)  [See  Maxwell  v.  Brown.  39  Maine, 
98,  103  ;  Shepherd  v.  Pressey,  32  N.  H. 
55 ;  Frostbnrg  Mining  Co.  v.  New  Eng- 
land Glass  Co.  9  Gush.  115,  118,  119; 
Kd wards  v.  Grand  Trunk  Railway  Co.  54 
Maine,  111  ;  S.  C.  48  lb.  379.] 

{k^)  [In  Ilewes  v.  Jordan,  39  Md.  472, 

VeDd«e  \»  al-  ^^  ^**  ^®^^  ^^^^  *^®  delivery 
of  the  goods  to  the  intended 
purchaser,  and  the  unpacking 


lowed  time 
to  examliM. 


of  them  by  him,  are  not  a  sufficient  accept- 
ance,  if  it  appear  that  he  has  taken  them 
into  his  possession  and  kept  them  for  no 
greater  time  than  was  reasonably  neces- 
sary to  enable  him  to  examine  their  quan- 
tity and  quality,  and  to  declare  his  ap- 
proval or  his  disapproval  of  them.  See 
Stone  r.  Browning,  51  N.  Y.  211 ;  Heer- 
mnnce  v.  Taylor,  14  Hun,  149.] 
(/)  8  Ex.  814;  22  L.  J.  £x.  293. 
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them  to  be  sent  to  his  wharfinger.  The  bags  were  received  on  the 
9th,  and  examined  next  day  by  the  defendant,  as  soon  as  be  heard 
of  their  being  sent  to  the  wharf,  and  he  at  once  refused  to  accept 
them.  Held,  no  acceptance.  All  the  judges  put  the  case  on  the 
ground  of  the  goods  sold  having  been  mixed  in  bulk  with  others, 
80  that  no  acceptance  was  possible  till  after  separation,  and  there 
was  no  pretence  that  there  had  been  an  acceptance  after  separa- 
tion, otherwise  than  by  the  wharfinger's  receipt,  which  was  insuffi- 
cient for  that  purpose,  but  Martin  B.  said :  "  There  are  varions 
authorities  to  show  that,  for  the  purpose  of  an  acceptance  within 
the  statute,  the  vendee  must  have  had  the  opportunity  of  exercis- 
ing his  judgment  with  respect  to  the  articles  sent.  Morton  r. 
Tibbett  has  been  cited  as  an  authority  to  the  contrary,  but  in 
reality  that  case  decides  no  more  than  this,  that  where  the  pur- 
chaser of  goods  takes  upon  himself  to  exercise  dominion  over  them, 
and  deals  with  them  in  a  manner  inconsistent  with  the  right  of 
property  being  in  the  vendor,  that  is  evidence  to  justify  the  jury  in 
finding  that  the  vendee  has  accepted  the  goods,  and  actually  re- 
ceived the  same.  The  court,  indeed,  there  say  that  there  may  be 
an  acceptance  and  receipt  within  the  statute,  although  the  vendee 
has  had  no  opportunity  of  examining  the  goods,  and  although  he 
has  done  nothing  to  preclude  himself  from  objecting  that  they  do 
not  correspond  with  the  contract.  But,  in  my  opinion,  an  accept- 
ance, to  satisfy  the  statute,  must  be  something  more  than  a  mere 
receipt ;  it  means  some  act  done^  after  the  vendee  has  exercised^  or 
had  the  means  of  exercising^  his  right  ofrejection^^  {m) 

§  155.  In  the  case  of  Coombs  v.  The  Bristol  &  Exeter  Railway 
Coombs  r  Company,  (w)  decided  in  1858,  the  same  court  had  oc- 
Brisioi  h      casion  to  review  the  subiect,  and  Pollock  C.  B.  said  that 

Kxeter 

Railway  Hunt  V,  Hecht  had  decided  "  that  the  vendee  should 
ompany.  j^^^^  ^^  opportunity  of  rejecting  the  goods.  The  statute 
requires  not  only  delivery  but  acceptance."  Martin  B.  said :  "  No 
doubt  in  Morton  v.  Tibbett  the  court  of  queen's  bench  carried 
out  the  principle  of  constructive  acceptance  to  an  extent  which 
in  that  case  was  correct :  but  I  adhere  to  that  which  I  said  in 

(m)  [Eastman  J.  in  Gilman  v.  Hill,  36  Presscy,  32   N.  H.  55  ;   Messcr  ».  Wood- 

N.  H.3U,  320,  321.    •* There  w  no  accept-  man,  22  lb.  TBI,  182;  Belt  v.  MHrriott.S 

ftuce,  unless  the  purchaser  has  exercised  Gill,  331 ;  Gorham  v.  Fisher,  SO  Vt.  428  : 

his  o{..tion  to  receive  the  goods  sold,  or  Clark  r.  Tucker,  2  Sandf.  157.] 
not,  or  has  done  something  to  deprive  him         (n)  3  H.  &  N.  510 ;  27  L.  J.  Ex.  401. 
of  his  option."    Bell  J.  in   Shepherd  v. 
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Hunt  V.  Hecht,  that  much  that  was  there  said  is  doubtful,  and  that 
acceptance  to  satisfy  the  statute  must  be  after  the  opportunity  of 

exercising  an  option,  or  after  the  doing  of  some  act  waiving  it.*' 
Brarawell  B.  said  without  qualification,  "  Tlie  cases  establish  that 

there  can  be  no  acceptance  where  there  has  been  no  opportunity  of 
rejecting."     Watson  B.  concurred,  (o) 

(o)  [In  B>?  Ticail  Mining:  Co.  w.  Mon-  Daly,  410,  Daly  C.  J.  said:   "If  a  man 
tague,  10  C.  B.  N.  S.  481,  489,  Willes  J.  goes  into  a  store  and  selects   ^^^^^ 
Vendee  han      said  :  **  It  may  be  that,  in  the  a  particular  article  of  house-   acceptance 
portunUv**      ca«4e  of  a  contract  for  the  pur-  hold  furniture    at  a  certain    Jp^iflcaa- 
for  rejection,    chase  of  unascertained   prop-  price,  which  he  agrees  to  pay   wrtalned 
erty   to   answer  a  particular  description,  when  it  is  delivered,  and  the 
no   acceptance  can    properly  be  said  to  proof  is  that  that  particular  article  was  de- 
take  place  before  the  purchaser  has  had  livered,  it  is,  in  the  absence  of  evidence  of 
an   opportunity  of  rejection.    In  such  a  any  objection  on  his  part,  to  be  assumed 
ca«e,  the  offer  to  purchase  is  subject  not  that  there  was  both  a  delivery  and  accept- 
only  to  the  assent  or  dissent  of  the  seller,  ance  of   the  article  within  the  meaning 
but  also  to  the  condition  that  the  property  of  the  statute."    In  Knirrht  v.  Mann,  118 
to  be  delivered  by  him  shall  answer  the  Mass.  143,  the  plaintiff  had  a    Knight  v. 
stipulated  description.    A  right  of  inspec-  lar^e  number  of  rough  calf-   Mann, 
tion  to  ascertain  whether  such  condition  skins  for  sale  which  were  in  bales  at  his 
has  been  coniplied  with  is  in  the  con  tern-  store.    The  defendant  went  to  the  store  to 
plaiion  of  both  parties  to  such  a  contract ;  purchase,  examined  thirty  or  forty  skins, 
and  no  complete  and  final  acceptance  so  and  entered  into  an  oral  agreement  for  six 
a*  irrevocably  to  vest  the  property  in  the  hundred  and  thirty-nine  skins,  at  so  much 
buyer  can  take  place  before  he  has  exer-  per  pound.    These  he  directed  the  plaintiff 
cised  or  waived   that  ri<;ht.     In  order  to  to  count  out,  weigh,   and  set   apart  for 
constitute  such  a  final  and  complete  accept-  him,  from  the  skins  then  lying  in  bales, 
ance,  the  assent  of  the  buyer  should  follow,  but  did  not  himself  afterwards  see  them, 
not  precede,  that  of  the  seller.    But  where  The  sale  was  on  time,  and  the  defendant 
now  Id  rase    ^^^  contract  is  for  a  specific  was  to  f^end  for  the  skins  and  take  them 
of  8peeSfle       ascertained  chattel,  the    rea-  from  the  store.    The  plaintiff  at  once,  but 
souing  is  altogether  different,  in  the  defendant's  absence,  counted  out. 
Equally  where  the  offer  to  sell  and  deliver  weighed,  and  set  apart  the  required  num- 
has  been  first  made  by  the  seller  and  afler-  ber  of  skins,  corresponding  in  quality  and 
wards  assented  to  by  the  buyer,  and  where  value  to  those  seen    by  the  defendant; 
the  oflTer  to  buy  and  accept  has  been  first  and,   according   to   the  usage    of    trade, 
made  by  the  buyer  and  afterwards  assented  selected  one    in  twenty  as '' trials,"  the 
to  by  the  seller,  the  contract  is  complete  weight  of  which  before  and  after  exposure 
by  the  consent  of  both  parties,  and  it  is  a  to  the  air  determined  the  percentage  of 
contrACt  the  expression  of  which  testifies  shrinkage  to  be  deducted  from  the  gross 
that  the  seller  has  agreed  to  sell  and  de-  weight,  and  thus  fix  the  number  of  pounds 
liver,  and  the  buyer  to  buy  and  accept  the  to  be  paid  for  by  the  purchaser.    The  de- 
chattel.      And,  indeed,   it  has  been  ex-  fendant  afterwards  called  at  the  plaintiffs 
pressly  decided,  that  in   this  latter  case  store  and  asked  if  the  skins  he  had  bought 
the  statute  of  frauds  may  be  satisfied  by  an  were  ready,  and  the  plaintiff  replied,  "  Yes, 
acceptance  preceding  the  delivery.      Cu-  all  but  weighing  the  trials."    The  dcfend- 
sack   V.  Robinson,   1  B.  &  S.  299."      In  ant  said  he  would  send  for  them  immedi- 
United  States  Reflector  Co.  v.  Rush  ton,  7  ately.    The  trials  were  then  weighed,  the 
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§  156.  The  latest  case  in  which  the  subject  of  acceptance  nnder 
Smith  ».  ^^®  statute  has  arisen  is  Smith  v.  Hudson,  (p)  decided 
Hudson.       in  the  queen's  bench  in  Easter  Term,  1865.     All  the 

nett  weight  of  the  six  hundred  and  thirty-  Exeter  Railway,  3  H.  &  N.  510.  Erenr- 
nine  skins  aBcertained,  and  they  were  thing,  therefore,  that  happened  preTiously, 
placed  in  a  doorway  of  the  store  ready  to  related  to  the  oral  agreement  for  a  sale, 
be  taken  away  by  the  defendant  The  de-  which  could  only  be  completed  when  the 
fendant  returned  later  in  the  day  for  a  bill  goods  were  ready  for  delivery.  In  exara- 
of  the  skins,  which  was  given  him,  and  he  ining  the  evidence  reported,  we  find  no 
was  told  that  the  skins  were  ready  for  de-  clear  and  unequivocal  acts  on  the  part  of 
livery  and  were  lying  in  the  doorway.  He  the  defendant  indicating  an  acceptance 
then  left,  but  did  not  send  for  the  skins,  after  the  plaintiff  had  performed  what  his 
and  they  were  destroyed  the  following  oral  agreement  called  for.  The  clear  and 
night  by  fire.  There  was  no  evidence  that  unequivocal  acts,  showing  an  acceptance, 
the  defendant  said  anything,  or  did  any  or  from  which  an  acceptance  may  be  in- 
act,  in  relation  to  the  skins  after  he  took  fcrred,  must  relate  to  some  dealing  with 
the  bill  and  received  the  notice  that  they  the  property  itself  by  the  buyer  or  his  an- 
were  ready  for  delivery.  The  defendant  thorized  agent  after  the  delivery  of  the 
never  saw  the  skins  after  he  bargained  for  whole  or  part  of  it.  There  is  no  evidence 
them  when  they  were  lying  in  bales  with  that  the  defendant  did  any  thini;  in  relation 
others  of  a  like  description.  The  plaintiff  to  the  property  after  the  delivery.  Kor 
had  done  all  that  he  was  required  to  do  by  does  it  appear  that  the  defendant  made  the 
the  agreement.  Endicott  J.  said:  "In  plaintiff  his  bailee.  If  he  did,  it  would  be 
this  cose  the  contract  was  not  for  the  pur-  evidence  that  he  had  accepted  the  goods, 
chase  of  a  specific  ascertained  chattel  which  or  had  waived  his  right  to  reject-  To  es- 
the  buyer  inspected  and  examined  at  the  tablish  this  fact,  there  must  be  some  evi- 
time  of  the  agreement,  but  for  the  pur-  dence  of  a  change  in  the  relations  of  the 
chase  of  skinj  to  be  selected  by  the  seller  parties  to  each  other ;  as  in  Weld  r.- 
from  a  larger  number  of  similar  skins  ly-  Came,  98  Mass.  152."  The  case  of  Knight 
ing  in  bales,  and  to  be  set  aside  and  sent  v,  Mann  is  again  reported  in  120  Mass. 
for  by  the  buyer.  In  such  caae  there  can  219,  where  it  appears  that  on  a  new  trial 
be  no  acceptance  before  the  goods  are  de-  the  additional  fact  was  proved  that  the 
livered  and  the  buyer  has  an  opportunity  purchaser  went  to  the  store  of  the  seller, 
to  examine.  Cusack  v.  Robinson,  1  B.  &  took  the  bill  of  parcels  of  the  skins,  asked 
S.  299  ;  Bog  Lead  Mining  Co.  v.  Mon-  if  they  were  ready,  and  was  told  that  they 
tague,  lOC.  B.  N.  S.  480.  To  hold  the  de-  were,  and  the  skins  were  pointed  out  to 
fendant  liable,  such  an  acceptance  must  him  lying  in  the  doorway  of  the  store.  He 
therefore  be  found  to  have  been  made  by  said  he  would  send  for  them ;  but  it  was 
him  after  the  delivery  of  the  skins  by  the  held  that  these  facts  did  not  necessarily 
plaintiff.  Till  that  time  the  defendant  was  show  an  acceptance  and  receipt  of  the 
not  called  upon  to  exercise  his  option,  goods  within  the  statute  of  frauds.  Endi- 
and  that  time  did  not  arrive  till  after  the  cott  J.  said:  "As  it  was  part  of  the  con- 
weighing  of  the  '  trials,'  the  delivery  of  tract  that  the  defendant  should  send  for 
the  bills,  and  the  placing  of  the  goods  in  the  skins,  the  fact  that  he  said  he  would 
the  doonvay,  of  which  he  had  notice,  do  so,  when  he  left  the  store,  does  not  add 
Before  that,  the  defendant  had  no  oppor-  to  the  effect  of  the  evidence."  In  Kel- 
tunity  of  rejecting  the  goods,  as  they  had  logg  v.  Wiiherhead,  6  Sup.  Ct.  Rep.  (X 
not  been  delivered.     Coombs  v.  Bristol  &  Y.),  or  6  Th.  &  Cook,  525,  it  appeared  that 

[p)eB.&  S.  431 ;  34  L.  J.  Q.  B.  145. 
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cases  were  reviewed  by  able  counsel,  and  comniented  on  by  the 
judges  in  the  course  of  the  argument.  The  plaintiffs  were  as- 
signees of  Willden,  a  bankrupt.  The  defendant,  on  3d  November, 
1863,  sold  to  Willden  by  verbal  contract  a  quantity  of  barley,  ac- 
cording to  sample.  The  bulk  was  conveyed  by  the  vendor  in  his 
own  wagons  to  the  railway  station,  on  the  7th  November,  and  he 
gave  orders  to  convey  and  deliver  it  to  the  purchaser.  It  was  ad- 
mitted that  by  the  custom  of  the  trade  the  purchaser,  notwith- 
sbmding  the  delivery  of  the  bulk  at  the  station,  had  the  power  of 
rejecting  the  goods  if  found  not  equal  to  sample.  On  the  9th  No- 
vember, Willden  was  adjudicated  a  bankrupt  on  his  own  petition, 
without  having  given  any  orders  or  directions  about  the  barley, 
which  still  remained  at  the  railway  station,  nor  had  he  examined 
it  or  given  any  notice  whether  he  accepted  or  declined  it.  Nothing 
had  been  paid  on  account  of  the  price,  and  on  the  11th  November 
the  vendor  gave  notice  to  the  railway  company  not  to  deliver  the 
^oods  to  any  one  but  himself.  The  corn  was  given  up  to  the  ven- 
dor by  the  company,  and  the  assignees  of  Willden  claimed  it  as 
the  property  of  the  bankrupt.  On  the  question  whether  there  had 
been  an  acceptance  under  the  statute  of  frauds,  held  by  all  the 
judges,  Cockburn  C.  J.,  Blackbiirn,  Mellor,  and  Shee  JJ.,  that  the 
contract  could  not  be  allowed  to  be  good.     The  chief  justice  held 

the  defendant  agreed  to  purchase  some  ined  had  been  taken,  and  directed  them 

hams,  which  the  plaintiffs  were  smokinj?,  to  be  sent  to  him.    The  firkins  actually 

and  ^ave  directions  as  to  the  manner  of  examined  and  enough  more  to  make  up 

smoking.    After  the  smoking  was  com-  twenty,  were  taken  from  the  lot  of  forty 

pleted  the  plaintiffs  weighed  the  hams  and  and  delivered  to  a  carman  who  delivered 

piled  them  up  on  their  own  premises.   The  them  at  a  boat.    The  butter  was  received 

defendant  called  soon  after,  and  said,  "  I  and  placed  in  the  defendant's  cellar  in  a 

suppose  these  are  my  hams ; ''   and  one  pile  by  itself,  the  defendant  being  away  at 

of  the  plaintiffs  said,  "  Yes,  they  are  all  the  time.     He  returned  two  or  three  days 

weighed  and  ready  for  you  to  take  away,"  afterwards,  and  on  the  morning  following 

in  Tcyly  to  which  the  defendan'  bowed  his  his  return,  having  an  application  for  the 

head.     It  was  held  that  these  acts  did  not  purchase  of  butter,  he  took  the  customer 

consti  Dte  a  receipt  and  acceptance  of  the  into  the  cellar  and  showed  him  this  lot.  Ho 

hams.     See  Marshall  ».   Green,  1  C.  P.  bored  into  one  of  the  firkins,  but  upon 

Div.   35.      The  plaintiff  and    defendant  examination  said  that  it  would  not  suit. 

went  into  the  cellar  of  the  plaintiff's  store,  Within  half  an  hour  he  shipped  the  butter 

in  New  York,  where  several  firkins  of  but-  back  to  New  York,  and  gave  the  plaintiff 

ter  were  bored  into  and  examined  by  the  notice  that  he  should  not  accept  the  same. 

H^ermaneo      plaintiff  and  defendant,  and  It  was  held  that  there  had  been  no  ac- 

r.  TajioT.        ijIjq  defendant  then  said  that  ceptance.    Hcermance  i;.  Taylor,  14  Hun, 

he  would  take  twenty  firkins  out  of  the  149.] 
lot  of  forty  from  which  the  firkins  exam- 
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Hunt  V,  Hecht  to  be  binding  on  the  court  as  an  authority,  that 
where  the  buyer  has  a  right  to  inspect  the  articles  sold  to  see 
whether  they  are  in  accordance  with  the  contract,  there  is  no  ac- 
ceptance till  he  has  time  to  make  the  inspection.  Blackburn  J. 
said  :  *'  There  must  be  both  acceptance  and  receipt  to  bind  both 
purchaser  and  vendor  under  the  statute."  And  in  all  the  opinions 
it  was  held  that  the  countermand  of  the  vendor  before  the  goods 
had  been  delivered  according  to  his  order,  and  before  acceptance, 
put  an  end  to  the  contract,  and  deprived  the  assignees  of  the  power 
to  accept,  on  behalf  of  the  bankrupt.  This  case  is  worthy  of  note, 
also,  on  another  ground.  It  clearly  recognizes  and  maintains  the 
long-established  doctrine  that  the  acceptance  and  actual  receipt 
are  distinct  things,  both  of  which  are  essential  to  the  validity  of 
the  contract.  This  would  seem  sufficiently  clear  from  the  lan- 
guage of  the  statute,  but  on  more  than  one  recent  occasion  remarks 
had  been  made  by  eminent  judges,  suggesting  doubt  upon  the 
question.  Thus,  in  Castle  v,  Sworder,  (j')  Crompton  J.  said  :  **  I 
have  sometimes  doubted  whether  there  is  much  distinction  between 
receipt  and  acceptance ; "  and  Cockburn  C.  J.  said :  "  I  think 
those  terms  (i.  e.  acceptance  and  receipt)  are  equivalent."  In 
Marvin  v.  Wallis,  (r)  also,  Erie  J.  said,  according  to  one  report, 
"  I  believe  that  the  party  who  inserted  the  words  had  no  idea  what 
he  meant  by  acceptance,  (r^)  That  opinion  I  found  on  the  ever- 
lasting discussion  which  has  gone  on,  as  if  possession  according  to 
law  could  mean  only  manual  prehension."  It  is  probable,  how- 
ever, both  from  the  context  and  from  the  point  in  dispute,  that  his 
lordship  is  more  correctly  represented  in  another  report  as  saying, 
"  I  believe  that  the  persons  who  framed  the  statute,  and  inserted 
the  words  '  actually  received  the  same,'  had  no  clear  idea  of  their 
meaning,"  &c.  It  may  confidently  be  assumed,  however,  that  the 
construction  which  attributes  distinct  meanings  to  the  two  expres- 
sions, "  acceptance  "  and  "  actual  receipt,"  is  now  too  firmly  settled 
to  be  treated  as  an  open  question,  and  this  is  plainly  to  be  inferred 
from  the  opinions  delivered  in  Smith  v,  Hudson. 
Accent-  §  157.  Acceptance  by  the  vendee  may  be  prior  to  the 

precede*re-   actual  receipt  of  the  goods,  as,  for  instance,  when  he 
ceipt.  jjj^g  inspected  and  approved  the  specific  goods  at  or  be- 

(7)  6  H.  &  N.  832 ;  30  L.  J.  Ex.  310.  (r^)  [See  Ladd  J.  in  Pinkham  v.  Mit- 

(r)  6  'E.  &  B.  726  ;  25  L.  J.  Q.  B.  369.     tox,  53  N.  H.  605,  606.] 
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fore  the  time  of  purchasing.  Thus,  in  Cusack  v,  Robinson,  C«) 
where  the  buyer  was  shown  a  lot  of  166  firkins  of  butter  cugac]^^ 
in  the  vendor's  cellar,  and  had  the  opportunity  of  inspect-  RoWnaon. 
ing  as  many  of  them  as  he  pleased,  and  did  in  fact  open  and  in- 
spect six  of  the  firkins,  and  then  agreed  to  buy  them,  and  the 
goods  were  then  forwarded  to  the  purchaser  by  a  carrier  according 
to  his  directions  ;  it  was  held  that  there  was  suflBcient  evidence  to 
justify  the  jury  in  finding  an  acceptance,  and  that  the  acceptance 
before  the  bargain  was  concluded  was  a  compliance  with  the  stat- 
ute. This  question  was  raised,  but  not  decided,  in  Saunders  v, 
Topp,  (ty  which  is  referred  to  by  Blackburn  J.  in  delivering  the 
opinion  of  the  court  in  Cusack  v,  Robinson. 

§  158.  In  deciding  Cusack  v,  Robinson,  the  court  distinguished 
it  from  Nicholson  v.  Bower,  (w)  because  in  the  latter  Nicholson 
case  there  had  been  no  specific  goods  selected  and  fixed  "■  ^^wer. 
on  in  advance.  Bower  had  made  a  verbal  sale  of  about  140  quar- 
ters of  wheat,  by  sample,  to  be  delivered  by  rail  in  London.  The 
wheat  was  received  at  the  London  depot,  and  warehoused  by  the 
railway  company,  and  the  purchasers  sent  a  carman  to  get  a  sam- 
ple, and  after  inspecting  it,  told  him  not  to  cart  the  wheat  home  at 
present.  The  purchasers  were  really  in  insolvent  circumstances, 
and  immediately  after  the  interview  with  the  carman  determined 
to  stop  payment,  and  they  therefore  thought  it  would  be  dishonest 
to  receive  the  wheat,  although  equal  to  sample,  when  they  knew 
they  could  not  pay  for  it.  All  the  judges  held  that  there  had  been 
no  acceptance  in  fact,  and  the  assignees  of  the  purchasers  were  not 
allowed  to  retain  a  verdict  in  their  favor.  In  Saunders  saunters 
V.  Topp  (i)  the  defendant  had  selected  forty -five  couples  '  "^opp- 
of  ewes  and  lambs  at  the  plaintiff's  farm,  and  ordered  them  to  be 
sent  to  his  own  farm,  where  they  were  received  by  his  agent,  (v) 
He  then  ordered  them  to  be  sent  to  another  place,  where  he  saw 
them  and  counted  them  over,  and  said,  "  It  is  all  right."  The 
court  declined  to  decide  whether  the  previous  selection  was  equiv- 
alent to  an  acceptance  (a  point  subsequently  decided  in  the  afiirm- 
ative  in  Cusack  v,  Robinson,  ut  supra) ^  but  held  that  the  subse- 
quent action  of  the  defendant  was  sufficient  to  justify  the  jury  in 
finding  an  acceptance  after  delivery. 

(t)  1  B.  i  S.  299 ;  80  L.  J.  Q.  B.  261.  (v)  [See  Snow  v.  Warner,  10  Met.  132, 

(t)  4  Ex.  390.  per  Hubbard  J.,  ante,  §144,  note  (/)).] 

(»)  1  £.  &  £.  172 ;  28  L.  J.  Q.  B.  97. 
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§  159.  In  one  case,  (x)  Maule  J.  seems  to  have  been  strongly 
Accept-  of  opinion  that  it  was  sufficient  to  prove  acceptance  of 
acSoD  ^^^'^  part  of  the  goods  by  the  buyer,  after  action  brought^  but 
brought.  the  court  declined  to  decide  the  point  without  further 
argument,  and  the  case  was  settled.  All  the  recent  authorities 
are  adverse  to  this  dictum^  which  rested  upon  the  assumption  that 
the  fact  of  acceptance  was  a  mere  question  of  evidence,  whereas 
the  statute  makes  it  essential  to  the  validity  of  the  contract  in  a 
court  of  justice,  (j/)  The  report  of  the  case  shows  that  the  judges 
had  not  the  language  of  the  statute  before  them.  The  point  is 
also  ruled  adversely  to  this  opinion  of  Maule  J.  in  Bill  v.  Ba- 
ment.  (25) 

§  160.  It  is  settled  that  the  receipt  of  goods  by  a  earner  or 
Carrier  has  wharfinger  appointed  by  the  purchaser  does  not  constitute 
Uv*to^ac-"  ^"  acceptance,  these  agents  having  authority  only  to  re- 
**P^-  ceive,  not  to  accept,  the  goods  for  their  employers,  (a) 


(2-)  Fricker  v.  Tomlinson,  1  Man.  &  G. 
772. 

iy)  [Until  acceptance  and  receipt  no 
bindin^r  contract  exists;  and  when  they 
take  place,  the  act  of  the  parties  unites 
with  their  previous  verbal  agreement  to 
create  a  full,  complete,  and  obligatory  con- 
tract. In  all  cases  of  this  sort,  a  single  in- 
quiry operates  as  a  test  by  which  to  ascer- 
tain whether  a  contract  is  binding  upon 
the  parties  under  the  statute  of  frauds.  It 
is  whether  the  acceptance  and 
receipt,  whenever  they  took 
place,  were  in  pursuance  of  a 
previous  agreement.  If  the 
verbal  contract  is  proved,  and 


Ac  «n  anoo 
and  receipt 
muHt  be  ia 
purananoe 
of  previous 
agi  cement. 


Hanson  v.  Armitage,  5  B.  &  A.  557 ; 
Johnson  v.  Dodgson,  2  M.  &  W.  656  ; 
Norman  v.  Phillips,  14  M.  &  W.  277; 
Hunt  V,  Hecht,  8  Ex.  814;  Acebal  r. 
Levy,  10  Bing.  376  ;  Meredith  v,  Meigh,  2 
£.  &  B.  370,  and  22  L.  J.  Q.  B.  401,  in 
which  Hart  v.  Sattley,  3  Camp.  528,  is  over- 
ruled ;  Cusack  r.  Bobinson,  1  B.  &  S.  299, 
and  30  L.  J.  Q.  B.  361  ;  Hart  i;.  Bush, 
E.,  B.  &  E.  494,  and  27  L.  J.  Q.  B.  271 ; 
Smith  V.  Hudson,  6  B.  &  S.  431,  and  34 
L.  J.  Q.  B.  145  ;  [Johnson  o.  Cutde,  105 
Mass.  447,449  ;  Boardman  v.  Spooner,  13 
Allen,  353;  Grimes  v.  Van  Vecbten,  20 
Mich.  410;  Rodgers  v.  Phillips,  40  N.  Y. 
519;    Den  mead    v.  Glass,    30  Ga.  637; 


an  acceptance  and  receipt  in  pursuance  of     Jones  v.  Mechanics'  Bank,  29  Md.  287  ; 


it  arc  shown,  the  requisites  of  the  statutes 
are  fulfilled.  Sec  per  Bigelow  J.  in  Marsh 
V.  Hyde,  3  Gray,  333  ;  Endicott  J.  in 
Knight  t'.  Mann,  118  Mass.  U5.] 

(«)  9  M.  &  \V.  36.  ["  Except  that  the 
statute  provides  that  no  action  shall  he 
brouffht,  there  would  be  no  good  reason  10 
hold  that  a  memorandum  signed,  or  an 
act  of  acceptance  proved,  at  any  time  be- 
fore the  trial,  would  not  be  sufficient." 
Colt  J.  in  Townsend  v.  Hargraves,  118 
Mass.  336.] 

(a)  Abtcy   V,    Emery,  4  M,  &  S.  262; 


Shepherd  i;.  Pressey,  32  N.  H.  49,  55,  56 ; 
Maxwell  i\  Brown,  39  Maine.  98;  Frosi 
burg  Mining  Co.  v.  New  England  Glass 
Co  9  Cush.  115  ;  Spencer  r.  Hale,  30  Vt. 
315;  Cross  v.  O'Donnell,  44  N.  Y.  661; 
Quintard  v.  Bacon,  99  Mass.  185,  186; 
Snow  V.  Warner,  10  Met.  I  2;  Nicholson 
V.  Bower,  1  E.  &  E.  172;  Allard  c. 
Grensert,  61  N.  Y.  1  ;  Atherton  v.  New- 
hall,  123  Mass.  141;  Tower  t;.  Tadhope, 
37  U.  C.  Q.  B.  200,  210;  Hausman  r. 
Nye,  62  Ind.  485;  Lloyd  f.  Wright.  25 
Ga.  215.     But  it  is   held  that  if   after 
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§  161.  Among  the  numerous  cases  in  which  the  courts  have  set 
aside  verdicts  on  the  ground  that  the  jury  had  found  ac-  ^urtu  «. 
ceptanoe  by  the  buyer  without  sufficient  evidence,  some  viewed. 
may  be  found  which  are  not  readily  reconcilable  with  the  prin- 
ciple that  a  dealing  with  the  article  in  a  manner  inconsistent  with 
the  continuance  of  the  right  of  property  in  the  vendor  is  a  con- 
structive acceptance.  Curtis  v.  Pugh  (6)  is  an  instance  of  this 
class.  The  action  was  debt,  for  goods  sold  and  delivered.  The 
purchaser  had  given  a  verbal  order  for  three  hogsheads  of  Scotch 
glue,  to  be  of  the  description  called  *'  Cox's  best."  The  plaintiff, 
the  vendor,  sent  two  hogsheads,  all  that  he  was  able  to  deliver  at 
the  time,  to  a  wharf  in  London.  Defendant  removed  them  to  his 
own  warehouse,  and  there  unpacked  the  whole  of  the  glue  and 
put  it  into  twenty  bags.  On  examination,  the  defendant  con- 
sidered the  glue  inferior  to  the  quality  ordered,  and  so  informed 
plaintiff's  agent  on  the  next  day.  The  plaintiff's  brother  ad- 
mitted, on  inspection  two  days  later,  that  part  of  the  glue,  but  not 
an  unusual  proportion,  was  inferior,  and  offered  to  make  an  allow- 
ance, but  refused  to  take  it  back  because  it  had  been  unpacked 
and  put  into  bags,  which  was  not  necessary  for  the  purpose  of  ex- 
amination, and  because  the  glue,  when  once  unpacked,  could  not 
be  replaced  in  the  same  condition  in  the  hogsheads.  Lord  Den- 
man  C.  J.  was  of  opinion  that  the  defendant  had  not  in  fact  in- 
tended to  accept  the  glue,  but  told  the  jury  that  "  if  the  defend- 
ant had  done  any  act  altering  the  condition  of  the  article^  that  was 
an  acceptance,  and  that  the  question  for  them  was  whether  or  not 
the  act  of  putting  the  glue  into  the  bags  had  altered  its  condition." 
The  lord  chief  justice  then  left  it  to  the  jury  to  say  "  whether  the 
glue  was  *  Cox's  best,'  and  whether  the  defendant  had  dealt  with 
it  80  as  to  make  it  his  own^^^  or  had  done  no  more  than  was  neces- 
sary to  examine  the  quality.  All  these  questions  were  decided  in 
plaintiff's  favor  by  the  jury,  but  the  court,  on  motion,  pursuant  to 
leave  reserved,  directed  a  nonsuit.  Lord  Denman  saying,  "  In 
what  I  stated,  I  certainly  carried  the  doctrine,  as  to  acceptance,  a 
step  farther  than  I  ought."  Patteson,  J.  said :  "  My  lord  chief 
justice  went  a  step  farther  in  his  ruling  than  the  authorities  war- 
rant," and  Coleridge  and  Wightman  JJ.  concurred.     This  case 

acceptance  the  rendor  delivers  the  goods    bj  the  pnrchaser.     Cross  v.  O'Donnell, 
to  a  carrier  naiDi-d  by  the  pnrchaser,  the    44  N.  Y.  661.] 
receipt  of  them  by  the  carrier  is  a  receipt        (6)  10  Q.  B.  111. 
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appears  to  be  identical  in  principle  with  Parker  v.  Wallis  (5  E.  & 
B.  21),  and  the  two  decisions  to  be  irreconcilable.  The  jury  hav- 
ing found  the  facts  in  favor  of  plaintifip,  there  was  ample  evidence 
of  a  dealing  with  the  goods  which  was  wrongful  unless  the  buyer 
was  owner,  and  the  constructive  acceptance  was  therefore  com- 
plete, according  to  the  more  recent  decisions. 

§  162.  The  cases  are  not  entirely  consistent  on  the  point  whether 
mere  silence  and  delay  of  the  purchaser  in  notifying  re- 
and  delay  f usal  of  goods  forwarded  by  his  order  suffice  to  constitute 
of  accept-  constructive  acceptance.  The  fair  deduction  from  the 
authorities  seems  to  be  that  this  is  a  question  of  degree, 
that  a  long  and  unreasonable  delay  would  aflEord  stringent  proof 
of  acceptance,  while  a  shorter  time  would  merely  constitute  some 
evidence  to  be  taken  into  consideration  with  the  other  circum- 
stances of  the  case. 

§  163.  In  Bushel  v,  Wheeler,  (c)  in  the  court  of  queen's  bench 
Bushel  V,  defendant  ordered  certain  machinery  to  -be  sent  to  him 
w^heeier.  at  Hereford  by  the  Hereford  sloop.  It  was  sent  on  the 
23d  April,  and  an  invoice  for  the  goods  at  three  months'  credit 
was  forwarded  in  a  letter  of  advice  to  defendant  on  25th  ApriL 
The  carrier  placed  the  goods  in  a  warehouse  on  his  own  wharf  on 
their  arrival  at  Hereford,  and  notice  was  given  to  defendant.  No 
communication  on  the  subject  of  the  goods  was  made  by  defendant 
till  the  7th  October,  when  they  were  rejected.  The  defendant 
proved,  however,  that  after  the  arrival  of  the  goods  at  the  ware- 
house, he  had  seen  them,  and  informed  the  warehouseman  that  he 
did  not  intend  to  take  them.  Erskine  J.  directed  a  verdict  for 
the  defendant,  with  leave  to  move  to  enter  a  verdict  for  plaintiff. 
The  court  refused  to  enter  a  verdict  for  plaintiff,  but  held  that 
there  was  evidence  of  acceptance  to  go  to  the  jury,  and  ordered  a 
new  trial.  Lord  Denraan  said  that  the  '*  lapse  of  time,  connected 
with  the  other  circumstances,  might  show  an  acceptance^  and  this 
was  a  question  of  fact  for  the  jury."  Williams  J.  said  that  there 
might  be  a  constructive  receipt  as  well  as  delivery ;  and  "  it  being 
once  established  that  there  may  be  an  actual  receipt  by  acquies- 
cence, wherever  such  a  case  is  set  up,  it  becomes  a  question  for  the 
jury."  (d)  Coleridge  J.  said  that  the  goods  were  carried  by  ven- 
dee's orders  within  a  reasonable  time  to  a  particular  warehouse. 

(c)  15  Q.  B.  44f  {d)  [See  Borrowscale  o.  Boswortb,  99 

Mass.  381,  per  Hoar  J.] 
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"  That  comes  to  the  same  thing  as  if  they  had  been  ordered  to  be 
sent  to  the  vendee's  own  house,  and  sent  accordingly.  In  such  a 
case,  the  vendee  would  have  had  the  right  to  look  at  the  goods 
and  return  them  if  they  did  not  correspond  to  order.  But  here 
the  vendee  took  no  notice  of  the  arrival,  and  makes  no  communi- 
cation to  the  party  to  whom  alone  the  communication  was  neces- 
sary." 

§  164.  In  Norman  v.  Phillips,  (e)  in  the  exchequer,  the  court 
felt  bound  by  Bushel  v.  Wheeler,  but  declined  to  apply  ^^onnan©. 
it  to  the  case  before  them.     Defendant  ordered  from   Phillips. 
plaintiff  certain  yellow  deals,  with  directions  to  send  them  to  a 
specified  station  of  the  Great  Western  Railway,  to  be  forwarded 
to  him  as  on  previous  occasions.    The  order  was  given  on  the  17th 
April,  the  deals  arrived  at  the  station  on  the  19th,  on  which  day 
the  defendant  was  informed  of  the  arrival  by  the  railway  clerk, 
and  said  he  would  not  take  them.     An  invoice  was  sent  on  27th 
April,  which  defendant  received  and  kept,  but  it  did  not  appear 
that  he  had  ever  seen  the  deals.     On  tlie  28th  May,  defendant  in- 
formed plaintiff  that  he  declined  to  take  the  goods.     Pollock  G. 
B.  refused  to  nonsuit,  and  directed  the  jury  to  find  for  plaintiff, 
with  leave  reserved  to  defendant  to  move  for  nonsuit  or  verdict 
for  him.     All  the  judges  concurred  in  making  the  rule  absolute. 
Alderson  B.  remarked  during  the  argument  that  it  was  difficult 
to  distinguish  the  case  from  Bushel  v.  Wheeler,  and  it  is  percepti- 
ble, from  the  language  of  all  the  judges,  that  they  did  not  yield 
entire  assent  to  that  case.     Bushel  v,  Wheeler  was,  however,  men- 
tioned as  a  *'  well-considered  case  "  in  Morton  v,  Tibbett  (ante^ 
§  149) ;  and  in  Parker  v.  Wallis  (/)  Lord  Campbell  said  argu- 
endoy  that  detention  of  the  goods  for  a  long   and  unreasonable 
time  by  the  vendee  is  evidence  that  he  has  accepted  them."     In 
Smith  r.  Hudson  (34  L.  J.  Q.  B.  145)  Blackburn  J.  refers  to 
Morton  v.  Tibbett  as  establishing  tliat  lapse  of  time  is  some  evi- 
dence of  acceptance ;  and  observations  to  a  similar  effect  are  to  be 
found  in  the  opinion  delivered  by  Parke  B.  in  Cunliffe  v.  Har- 
rison, 6  Ex.  906. 

§  165.  In  NichoUe  v.  Plume  (^)  a  quantity  of  cider  was  sent  to 
defendant,  who  had  ordered  it  verbally,  but  he  refused  NichoUe  v, 
to  receive  it,  and  caused  it  to  be  lodged  in  a  warehouse   Plume. 

(e)  U  M.  &  W.  277.  (^)  1  C  &  P.  272. 

(/)  5  E.  &  B.  21. 
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in  the  neighborhood  not  belonging  to  him.  The  cider  was  not 
returned  to  plaintiff,  nor  did  defendant  send  him  any  notice  of  his 
intention  not  to  use  it.  Best  C.  J.  held  that  there  had  been  no 
acceptance  under  the  statute.  The  report  does  not  show  the 
length  of  the  delay  which  elapsed,  nor  was  the  question  raised 
whether  there  had  been  constructive  acceptance  by  unreasonable 
delay. 

§  166.  When  goods  are  marked  with  the  name  of  the  purchaser. 
Mar  ng  ^7  ^^^  conscnt,  tliis  constitutes  an  acceptance  of  the 
the  goods,  goods,  if  all  the  terms  of  the  contract  have  been  agreed 
on,  but  not  an  actual  receipt,  and  the  sale  cannot  be  allowed  to 
be  good,  without  further  proof  of  delivery.  (A) 

§  167.  The  acceptance  of  part  of  the  goods  bought  makes  the 
contract  good  for  the  whole,  even  in  cases  where  some  of 
the  goods  are  not  yet  in  existence,  but  are  to  be  manu- 
factured, (z)  In  Scott  V.  The  Eastern  Counties  Rait- 
way  Company,  (A)  the  defendants  ordered  a  number  of 
lamps  from  the  plaintiff,  a  manufacturer,  of  which  one, 
a  triangular  lamp,  was  of  a  very  peculiar  construction, 
and  was  not  ready  for  delivery  until  nearly  two  years 
after  the  order.  In  the  mean  time,  and  in  the  same  month  when 
the  order  was  given,  all  the  other  lamps  were  delivered  and  paid 
for.     The  defendants  rejected  the  triangular  lamp,  and  it  was  ob- 


Where 
Bome  of  the 
goods  not 
yet  ill  ex- 
istence. 

Scott  V. 

Eastern 

Counties 

Kailway 

Company. 


{h)  Bill  V.  Bament,  9  M.  &  W.  36; 
Baldey  v.  Parker,  2  B.  &  C.  37  ;  Proctor 
V.  Jones,  2  C.  &  P.  532 ;  Hodgson  v.  Le 
Bret,  1  Camp.  233;  Buultcr  v.  Arnoit,  1 
C.  &  M.  334 ;  [Rappleye  v.  Adee,  65  Barb. 
689 ;  S.  C.  1  N.  Y.  Sup.  Ct.  126  ;  Dyer  v. 
Libby,  61  Maine,  45  ;]  Anders  ^n  v.  Scott, 
in  note  to  Hodgson  v.  Le  Bret,  1  Camp. 
235,  in  which  Lord  Ellenborough  held 
that  the  cutting  off  ihe  pegs  by  which  the 
wine  in  ca>ks  was  tasted,  and  the  marking 
of  defendant's  initials  on  the  cask  in  his 
Fff  t  f  presence,  was  an  incipient  de- 
Di  rklDg  i  I'^'j/,  sufficient  to  take  the 
S***^"-  of  the  statute.    But 

this  case  was  disapproved  by  Best  C.  J. 
in  Proctor  v.  Jones,  2  C.  &  P.  532,  and  by 
Alderson  B.  in  Saunders  v,  Topp,  4  Ex. 
390.  In  Mr.  Chiity's  valuable  Treatise 
on  Contracts,  he  cites  the  foregoing  au- 
thorities in  support  of  the  principle,  that. 


"  in  no  case  can  the  marking  of  floods 
with  the  name  of  the  purchaser  hy  hia 
consent,  constitute  an  acceptance  within 
the  act,  unless  it  appear  from  the  eri- 
dence  that  the  goods  have  been  deli%'ered 
to  the  purchaser."  P.  558,  Uth  Am.  ed.  Is 
is  submitted  that  a  thorough  examinAdon 
of  the  cases  will  show  the  true  principle 
to  be  more  accurately  stated  in  the  text 
above  than  in  the  Treatise  on  Contracts. 

(i)  [Gault  r.  Brown,  48  N.  H.  183; 
Marsh  v.  Hyde,  3  Gray,  331,  334;  Mc- 
Enight  17.  Dunlop,  I  Selden,  537 ;  Boss  r. 
Welch,  11  Gray,  235;  1  Cbitty  Conu-. 
(Uth  Am.  ed.)  563.  See  Giiman  v.  Hill, 
86  N.  H.  311,  321 ;  Pheljje  c  Cutler,  4 
Gray,  137;  Robinson  v.  Gordon,  23  U. 
C.  Q.  B.  143 ;  Sloan  Saw  Mill  &  Lam. 
ber  Co.  v,  Guttshall,  3  Col.  8.j 

(k)  12  M.  &  W.  33. 
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jected  on  action  brought  that  their  acceptance  of  the  other  lamps 
two  years  earlier,  and  when  the  triangular  lamp  was  not  in  exist- 
ence, could  not  be  considered  a  part  acceptance  of  that  lamp.  The 
court,  however,  held  the  contract  entire  for  all  the  lamps,  and  that 
the  acceptance  and  actual  receipt  of  some  of  them  made  the  con- 
tract good  for  all.  (Z) 

§  168.  In  Elliott  v,  Thomas  (m)  there  was  a  joint  order  for 
common  steel  and  for  cast  steel.     The  common  steel  was 
accepted,  but  there  was  a  dispute  about  the  cast  steel,   goodrare 
and  the  question  was,  whether  the  acceptance  of  the   kLIis!**^^'^' 
former  su£Bced  to  make  the  whole  contract  valid,  and  it   Elliott  v, 
was  so  held.    Parke  B.,  in  giving  the  decision,  explained   Thomas. 
Thompson  v.  Maceroni,  (w)  in  which  the  language  of  the  opinion 
seemed  adverse  to  the  view  taken  by  the  court,  by  showing  that 
this  last  named  case  turned  entirely  on  the  form  of  the  action, 
which  was  for  goods  sold  and  delivered^  an  action  clearly  not 
maintainable  for  such  part  of  the  goods  as  had  not  been  actually 
delivered  to  the  buyer,  (o) 

§  169.  So  where  there  was  a  verbal  contract  of  sale,  by  the 
terms  of  which  the  thine  was  to  be  resold  to  the  vendor   Bargain 

^  ,  for  sale 

at  a  fixed  price  in  a  particular  event,  the  acceptance  by  and  resale, 
the  purchaser  in  the  first  instance  takes  the  whole  agreement,  as 
an  entire  contract,  out  of  the  statute,  and  he  cannot  object,  when 
afterwards  sued  on  the  stipulation  for  the  resale,  that  this  contract 
was  not  in  writing,  and  that  there  had  been  no  acceptance  nor 
actual  receipt,  (p) 

§  170.  The  effect  of  the  acceptance  and  actual  receipt  of  the 
goods,  or  part  of  them,  is  to  prove  that  there  was  a  contract  of 

(/)   [See  Ross  v.  Welch,  11  Gtbj,  235.]  the  subject  of  the  sale  may  be  returned  in 

(m)  3  M.  &  W.  176.  a  certain  event),  where  the  stipulation  to 

(n)  3  B.  &  C.  1.    See,  also,   Bigg  v.  return  is  annexed  to  the  original  sale  bj 

Whisking,  14  C.  B.  195.  way  of  condition,  and  the  case  of  a  stipu- 

(o)  [See  Atwood  v.  Lucas,  53  Maine,  lation  to  resell  at  a  future  time  for  the 

508,  and  the  remarks  upon  it  in  Morse  same  or  a  different  price,  although  made 

V.  Sherman,  106  Mass.  433.    See,  also,  contemporaneously  with  the  original  sale. 

Ross  V.  Welch,  11  Gray,  235;   Dyer  v.  It  must  depend,  it  seems,  upon  whether 

libby,  61  Maine,  45.]  the  latter  is  a  complete   transaction  of 

(p)  Williams  v.  Burgess,  10  A.  &  E.  itself,  and  in  some  degree,  upon  the  Ian- 

499.     [See  Fay  v,  Wheeler,  44  Yt  292 ;  guage  used  by  the  parties.*'    Browne  on 

Dickinson  v.  Dickinson,  29  Conn.  QOO ;  St.  of  Frauds,  §  293  a ;  Hogar  v.  King, 

Wooster  v.  Sage,  67  N.  Y.  67.     "  But  it  38  Barb.  200 ;  Paige  v.  Clongh,  1  Alb. 

may  be  necessary  to  distinguish  between  L.  J.  162.] 

snch  a  case  as  this  (tiz.  a  stipulation  that 

11 
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sale,  (9)    and  this  effect  is  produced,  although   there  may  be  a 

dispute  between  the  parties  as  to  the  terms  of  the  con- 

the  proof      tiact.     Such  dispute  is  to  be  determined  on  the  parol 

of  ACC6Dt~ 

ance  and  evidence,  as  all  other  questions  of  fact  are,  by  the  jury. 
receipt  Where  the  goods  have  been  accepted,  litigation  may  arise 
on  various  questions,  for  instance,  as  to  the  price ;  whether  the 
sale  was  for  cash  or  on  credit ;  whether  notes  or  acceptances  were 
to  be  given,  &c.  This  point  may  not  only  be  inferred  from  the 
decisions  already  referred  to,  especially  that  in  Morton  v.  Tibbett. 
Tomkin-  but  was  expressly  decided  in  Tomkinson  v.  Staight.  (r) 
Suight  The  defendant  in  that  case  was  alleged  to  have  bought  a 
piano  for  the  plaintiff,  which  was  delivered  to  him  at  his  boose* 
and  payment  demanded.  He  said  he  would  not  pay,  insisting 
that  the  agreement  was  that  he  should  retain  the  piano  as  security 
for  some  bills  of  exchange  bought  from  the  plaintiffs.  The  de- 
fendant refused  to  let  the  plaintiff  take  back  the  piano,  and  kept 
it.  Held,  that  the  acceptance  being  fully  proven,  the  statute  was 
satisfied,' and  that  the  dispute  about  the  terms  of  the  contract  thus 
proven  to  exist  was  matter  of  fact  for  decision  by  the  jury  on  the 
parol  evidence  which  was  properly  let  in  at  the  trial. 

§  171.  An  acceptance  by  the  purchaser  can  have  no  effect  to 
satisfy  the  statute  after  the  vendor  has  disaffirmed  the 

Accept-  "^ 

ance  after  parol  contract.  In  Taylor  v,  Wakefield  (8)  there  was 
ance  of  the  a  verbal  agreement  between  the  owner  of  goods  and  his 
by°vTndor.  tenant,  who  had  possession  of  them,  that  the  latter  might 
Taylor  v.  purchase  them  at  the  expiration  of  his  tenancy,  but  was 
Wakefleid.  ^^^  ^^  ^^^^  them  till  the  money  was  paid.  At  the  ter- 
mination of  the  tenancy,  the  buyer  tendered  the  price,  but  the 
vendor  refused  it,  and  denied  the  validity  of  the  bargain.  The 
buyer  then  proceeded  to  take  away  the  goods,  but  the  vendor  pre- 
vented him.     Trover  by  the  buyer  against  the  vendor.     Held,  no 

(7)  [See  Marsh  v.  Hyde,  3  Graj,  331,  Mass.  141.  See  Grover  v.  Cameron,  6  U. 
332,  333,  per  Bigelow  J.  In  Townsend  v.  C.  Q.  B.  (O.  S.)  196.  *'  Sach  an  acceptance 
Hargraves,  118  Mass.  325,  333,  Colt  J.  implies  the  existence  of  a  completed  con- 
remarked  that  the  acceptaDce  which  the  tract,  safficient  to  pass  the  title,  which  is 
.  statute  requires  to  give  vahd-  not  to  l)e  confounded  with  that  acioal 
of  part  of  ity  to  the  contract  "  mast  be  transfer  of  possession  necessary  to  d«i^t 
?tent  to*'  ^^*^  intention  to  perform  the  the  vendor's  lien  or  right  of  stoppag«  in 
Mttiify  atat-     whole  contract  and  assert  the  transitu,  or  to  show  an  actual  receipt  under 

buyer's  ownership   under  it,  the  statute."    Colt  J.  tU  supra.] 
but  it  is  sufficient  if  it  be  of  part  of  the         (r)  17  C.  B.  697,  and  25  L.  J.  C.  P.  8S. 
goods  only."    Atherton  v.  Newhall,  123        (s)  6  £.  &B.  765. 
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evidence  for  the  jury  of  acceptance  and  delivery,  because  the  ven- 
dor had  disaffirmed  the  contract  before  the  buyer  took  to  the 
g^ods. 

SECTION  n.  —  WHAT  IS  AN  ACTUAL  EECEIPT. 

§  172.  This  question  is  not  free  from  difficulty,  nor  have  the 
cases  always  been  consistent.  The  circumstances  in  which  the 
goods  happen  to  be  at  the  time  of  the  contract  afford  the  basis 
of  a  convenient  arrangement  for  reviewing  the  authorities.  The 
goods  sold  may  be  in  possession  — 

1st.  Of  the  buyer,  as  bailee  or  agent  of  the  vendor ; 

2d.  Of  a  third  person,  whether  or  not  bailee  or  agent  of  the 
vendor ; 

3d.  Of  the  vendor  himself,  and  this  is  the  most  usual  case. 

§  173.  Ist.  When  the  goods  at  the  time  of  the  contract  are  al- 
ready in  possession  of  the  purchaser,  it  may  be  difficult  Goods  al- 
to prove  actual  receipt.     But  wherever  it  can  be  shown   l^gg^Jion 
that  the  purchaser  has  done  acts  inconsistent  with  the  ^^  ^"y®'- 
supposition  that  his  former  possession  has  remained  unchanged, 
these  acts  may  be  proven  by  parol,  and  it  is  a  question  of  fact  for 
the  jury  whether  the  acts  were  done  because  the  purchaser  had 
taken  to  the  goods  as  owner.     The  principle  is  illustrated  in  the 
case  of  Edan  v.  Dudfield.  (t)     In  that  case  the  defend-  j^^^^  ^ 
ant,  agent  of  plaintiff,  had  in  his  possession  goods  which   l>u<ifi«id. 
he  had  entered  at  the  custom  house  in  his  own  name,  but  which 
belonged  to  the  plaintiff.     He  agreed  to  buy  them  at  a  discount 
on  the  invoice  cost,  and  afterwards  sold  them.     On  action  for  the 
price  it  was  strenuously  maintained  by  Sir  Fitzroy  Kelly,  that 
where  the  goods,  exceeding  10?.  in  value,  were  already  in  posses- 
sion of  the  alleged  buyer,  there  could  be  no  valid  sale  under  the 
statute  of  frauds,  without  a  writing;   because,  although  there 
might  be  a  virtual^  there  could  not  possibly  be  an  actual  receipt. 
But  the  court,  after  time  to  consider,  held  that  there  was  evidence 
to  justify  the  jury  in  finding  an  actual  receipt,  saying,  "  We  have 
no  doubt  that  one  person  in  possession  of  another^s  goods  may  be- 
come the  purchaser  of  them  by  parol,  and  may  do  subsequent  acts, 
without  any  writing  between  the  parties,  which  amount  to  accept- 
ance (receipt  ?).     And  the  effect  of  such  acts,  necessarily  to  be 
proven  by  parol  evidence,  must  be  submitted  to  a  jury."     In  Lil- 

(0  1  Q.  B.  306.    [See  Markham  v.  Jaadon,  41  N.  Y.  235,  242.] 
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lywhite  v.  Devereux  (-w)  the  exchequer  coart  observed :  "  No  doabt 
Liiiywhite  Can  be  entertained  after  the  case  of  Edan  v.  Dudfield, 
eox.^^^'  which  was  well  decided  by  the  court  of  queen's  bench, 
that  this  is  a  question  of  fact  for  the  jury  :  and  that,  if  it  appears 
that  the  conduct  of  a  defendant  in  dealing  with  goods  already  in 
his  possession  is  wholly  inconsistent  with  the  supposition  that  his 
former  possession  continues  unchanged,  he  may  properly  be  said 
to  have  accepted  and  actually  received  such  goods  under  a  con- 
tract, so  as  to  take  the  case  out  of  the  operation  of  the  statute  of 
fi'auds  :  as,  for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if 
he  disposes  absolutely  of  the  whole  or  any  part  of  them,  or  at- 
tempts to  do  so,  or  alter  the  nature  of  the  property,  or  the  like-" 
In  this  case,  however,  the  court  disagreed  with  the  jury,  and  set 
aside  their  verdict,  as  not  justified  by  the  evidence. 

§  174.  2d.  When  the  goods,  at  the  time  of  the  sale,  are  in  pos- 
Goods  lo      session  of  a  third  person,  an  actual  receipt  takes  place 
ofTihirti      when  the  vendor,  the  purchaser,  and  the  third  person 
Dereon  as      agree  together  that  the  latter  shall  cease  to   hold    the 
vendor.        goods  for  the  vendor  and  shall  hold  them  for  the  pur- 
chaser.    They  were  in  possession  of  an  agent  for  the  vendor,  and 
therefore,  in  contemplation  of   law,  in  possession  of  the  vendor 
himself,  and  they  become  in  the  possession  of  an  agent  for  the 
purchaser,  and  therefore  in  that  of  the  purchaserliiraself.  (a;)     But 
it  is  important  to  remark  that  all  of  the  parties  must  join  in   this 
agreement,  for  the  agent  of  the  vendor  cannot  be  converted  into 
an  agent  for  the  vendee  without  his  own  knowledge  and  consent. 
Therefore,  if  the  seller  have  goods  in  possession  of  a  warehouse- 
man, a  wharfinger,  carrier,  or  any  other  bailee,  his  order  given  to 
the  buyer  directing  the  bailee  to  deliver  the  goods  or  to  hold  them 
subject  to  the  control  of  the  buyer,  will  not  eflEect  such  a  change 
of  possession  as  amounts  to  actual   receipt,  unless  the  bailee  ac- 
cepts the  order,  or  recognizes  it,  or  consents  to  act  in  accordance 
with  it ;  and  until  he  has  so  agreed,  he  remains  agent  and  bailee 
of  the  vendor,  (y) 

(u)  15  M.  &  W.  285.  Pick.  38;  Appleton  v.  Bancroft,  lO   Met. 

(x)  Blackburn  on  Sales,  28.  236;  1  Chitty  Contr.  (11th  Am.  ed,)  555, 

(y)  [See  per  Foster  J.  in  Boardman  v.  556,  and  cases  in  notes;  Rourke  r.  Bul- 

Spooner,  13  Allen,  3.57;    Tuxworih    v,  lens,  8  Gray,  549 ;  Dcady  ».  Goodenoi^h, 

Moore,  9  Pick.  347;  Carter  r.  Willard,  5  U.  C.  C.P.  163.    But  if  the  wharfinger 

19  lb.  1  ;  Burgc  v.  Cone,  6  Allen,  412 ;  or  other  bailee  on  whom  the   AceeptasM 

BuUard  v.  Wait,  16  Gray,  55 ;  Linton  r.  order  is   drawn    accepts  the   ^^Jj^^ 

Butz,  7  Barr,  89;  Chflpman  v.  Searle,  3  order,    and    agrees    to    hold   feet  of  J 
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§  175.  In  Bentall  v.  Burn  (z)  the  king's  bench  held  that  a 
delivery  order  given  to  the  purchaser  of  wine  did  not  ggn^n 
amount  to  an  actual  acceptance  (receipt  ?)  by  him,  until  ^'  fi"™- 
the  warehouseraen  accepted  the  order  for  delivery,  "  and  thereby 
assented  to  hold  the  wine  as  agents  of  the  vendee."  A  distinction 
was  suggested  in  the  case,  because  the  warehousemen  were  the 
dock  company,  bound  by  law  to  transfer  goods  from  buyer  to 
seller  when  required  to  do  so,  but  the  court  said  :  "  This  may  be 
true,  and  they  might  render  themselves  liable  to  an  action  for  re- 
fusing to  do  so :  but  if  they  did  wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that  there  could  not  then  be  any 
actual  acceptance  (receipt?)  of  them  by  him  until  he  actually 
took  possession  of  them." 

§  176.  In  Farina  v.  Home  (a)  the  foregoing  case  was  followed 
by  the  exchequer  of  pleas.     There  the  wharfinger  gave   parina  v. 
the  vendor  a  delivery  warrant  making  the  goods  deliver-   Home. 
able  to  him  or  to  his  assignee  by  indorsement  on  payment  of  rent 

the  goods  on  aocoant  of  the  vendee,  the  Boardman   v,   Spooncr,   13    Allen,  357  ; 

possession  is  thereby  absolutely  changed,  Chase  v.  Willard,  57  Maine,  157;  Hatch 

so  as  to  satisfy  the  statate.    A.  had  cer-  v.  Lincoln,  12  Cush.  31 ;  Gushing  v.  Breed, 

tain   logs  in    the    possession  of  the  M.  14  Allen,  376;   Warren  v.  Milllken,  57 

Boom   Company.     He    agreed    yerbally  Maine,  97 ;   Hatch  v.  B^yley,  12   Cush. 

with  B.  to  transfer  the  lumber  to  him,  and  27;   Townsend  r.  Hargraves,  118  Mass. 

that  it  should  be  sold  to  pay  certain  cred-  325.     The  acceptance,  in  Massachusetts, 

itors  ^  A.    A.  and  B.  went  together  to  of  a  bill  of  goods  which  are  in  a  ware- 

the  office  of  the  secretary  of  the  Boom  house  in  New  York,  with  an  order  on  the 

Company,  and  looked  over  the  books  of  warehouseman  for  their  delivery,  without 

Allsa  V.         ^^  company,  and  A  wrote  the  notice  to  him,  is  not  an  acceptance  or  re- 

reTgaflon.       following  order:   " L.,  July  ceipt  of  the  goods,  which  will  take  the 

3d,  1861.     The  agent  of  the  M.  Boom  sale  out  of  the  operation  of  the  statute  of 

Company  will  deliver  to  order  of  B.  all  frauds.    Boardman  v,  Spooner,  13  Allen, 

lumber  belonging  to  me  in  said  Boom  353.    Whether  such  sale  would  be  taken 

of  the  different  marks  rendered  by  me,  of  out  of  the  statute  under  similar  circum- 

the  date  of  8th,  15th,  and  16th  May  last,  stances,  with  notice  to  the  warehouseman, 

and  oblige.   A."    Some  conversation  took  was  not  decided^  but  the  cases  of  Bentall 

place  between  the  secretary  and  A.,  and  v.  Bum  and  Farina  v.  Home  were  no- 

the  secretary  said  it  would  be  all  right,  ticed  as  '*  well  considered  English  cases." 

and  B.  accepted  his  declaration.     There  lb.] 

was  no  entry  made  in  the  books  of  the  (z)  3  B.  &  C.  423.  See,  also.  Lacking- 
company,  nor  any  delivery  symbolical  or  ton  v.  Atherton,  7  M.  &  G.  360 ;  Bill  v. 
otherwise,  nor  any  dealing  with  the  lum-  Bament,  9  M.  &  W.  36 ;  Lucas  v.  Dor- 
ber  by  B.  Udd,  that  no  property  passed  rien,  7  Taunt.  278  ;  Woodley  v.  Coventry, 
to  B.  Allan  v.  Ferguson,  1  Hannay  (N.  2  H.  &  C.  164;  32  L.  J.  £x.  185;  Har- 
B.),  149.  See  Hollingsworth  v,  Napier,  man  v.  Anderson,  2  Camp.  243. 
3  Caines,  185;  Wilkes  v.  Ferris,  5  John.  (a)  16  M.  &  W.  119. 
335 ;  Tuxworth  v,  Moore,  9  Pick.  349 ; 
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and  charges.  The  vendor  forthwith  indorsed  and  sent  it  to  the 
purchaser,  who  kept  it  ten  months,  and  refused  to  pay  for  the 
goods  or  to  return  the  warrant,  saying  he  had  sent  it  to  his  soliei* 
tor  and  intended  to  defend  the  suit,  as  he  had  never  ordered  the 
goods,  adding  that  they  would  remain  for  the  present  in  bond. 
Held,  to  be  no  actual  receipt,  but  sufficient  evidence  of  acceptance 
to  go  to  the  jury. 

§  177.  In  Godts  v.  Rose  (6)  the  vendor  had  the  goods  trans* 
Godts  V.  ferred  by  his  warehouseman,  on  the  books  of  the  latter, 
^^'  to  the  buyer's  order,  and  took  the  certificate  of  transfer, 

which  he  sent  by  his  clerk  to  the  buyer  with  an  invoice  for  the 
goods.  The  clerk  handed  the  invoice  and  warehouseman's  certifi- 
cate together  to  the  buyer  and  asked  for  a  check  for  the  amount  of 
the  invoice,  which  was  refused,  the  buyer  alleging  that  he  was  en- 
titled to  fourteen  days'  credit.  The  clerk  then  asked  for  the  ware- 
house certificate  back  again,  but  the  buyer  refused  to  give  it  up, 
and  the  vendor  thereupon  countermanded  the  order  on  the  war^ 
houseman  :  but  the  purchaser  had  already  got  part  of  the  goods, 
and  the  warehouseman,  thinking  that  the  property  had  passed,  de* 
livered  the  remainder  to  the  purchaser.  The  vendor  then  brought 
trover  against  the  purchaser,  and  the  court  held  that  the  delivery 
to  the  purchaser  of  the  warehouseman's  certificate  was  conditional 
only,  and  dependent  upon  his  giving  a  check  ;  that  the  actual  re- 
ceipt, therefore,  had  not  taken  place,  the  tripartite  contract  not 
being  complete. 

§  178.  But  the  goods  may  be  lying  on  the  premises  of  third  per- 
Goods  on  sons,  who  are  not  bailees  of  them,  as  timber  cut  down 
P'T'»»'*e8  of  and  lying,  at  the  disposal  of  the  vendor,  on  the  land  of 
pons  not  the  person  from  whom  be  bought  it,  or  lying,  at  his  dis- 
posal, at  a  free  wharf ;  and  in  such  cases  the  delivery 
may  be  effected  by  the  vendor's  putting  the  goods  at  the  disposal 
of  the  vendee  and  suffering  the  latter  to  take  actual  control  of 
them,  as  in  the  cases  of  Tansley  v.  Turner  (<?)  and  Cooper  t?. 
Bill,  (d)  posty  book  II.  ch.  iii. 

§  179.  In  America  the  language  of  the  decisions  is,  that  in  sach 
Law  in  cases  there  must  be  '*  acts  of  such  a  character  as  to  place 
America.  the  property  unequivocally  within  the  power  and  under 
the  exclusive  dominion  of  the  buyer,  as  absolute  owner,  discharged 

{b)  17  C.  B.  229,  and  25  L.  J.  C.  P.  61.         (rf)  8  H.  &  C.  722  ;  34  L.  J.  Ex.  161. 
(c)  2Bing.  N.  C.  151. 
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of  all  lien  for  the  price,"  in  oi*der  to  take  the  contract  out  of  the 
operation  of  the  statute.     Marsh  v..  Rouse,  44  N.  Y.  643.  (e) 

§  180.  3d.  Usually  at  the  time  of  the  sale  the  goods  are  in  pos- 
session of  "the  vendor  himself,  and  the  dealintrs  of  men   ^^^  *° 

*.  ,  »  .  possession 

are  so  infinitely  diversified,  circumstances  vary  so  much,  of  vendor. 
and  the  acts  of  parties  so  frequently  admit  of  more  than  one  con- 
struction, that  it  is  extremely  difficult  to  point  out  a  priori  at 
what  precise  period  the  goods  sold  can  properly  be  said  in  all 
cases  to  have  been  actually  received  by  the  vendee.  Of  course,  if 
the  purchaser  remove  the  goods  from  the  vendor's  possession  and 
take  them  to  his  own,  there  is  an  actual  receipt.  And  it  is  nec- 
essary here  to  renew  the  observation  that  the  inquiry  is  now  con- 
fined to  the  validity  not  the  performance  of  the  contract,  and  that 
the  actual  removal  by  the  buyer  of  a  part,  however  small,  of 
the  things  sold,  if  taken  as  part  of  the  bulk  and  by  virtue  of 
his  purchase,  (/)  is  an  actual  receipt  sufficient  to  make  the  con- 
tract good,  although  a  serious  question  may  and  often  does  arise 
at  a  later  period,  whether  there  has  been  an  actual  receipt  of  the 
bulk. 

§  181.  It  is  well  settled  that  the  delivery  of  goods  to  a  common 
carrier,  a  fortiori  to  one  specially  designated  by  the  pur-  Delivery  to 
chaser,  for  conveyance  to  him  or  to  a  place  designated  carrier. 
by  him,  constitutes  an  actual  receipt  by  the  purchaser.  In  such 
cases  the  carrier  is,  in  contemplation  of  law,  the  bailee  of  the  per- 
son to  whom,  not  bj/  whom,  the  goods  are  sent,  the  latter  in  em- 
ploying the  carrier  being  considered  as  an  agent  of  the  former  for 
that  purpose.  (^^     It  must  not  be  forgotten  that  the  carrier  only 


(«)  [See  French  t;.  Freeman,  43  Vt.  93, 
97 ;  Yale  v,  Seely,  15  lb.  221.] 

(/)  Klinitz  V.  Buny,  5  Esp.  267. 

Ig)  Dawes  9.  Feck,  8  T.  R.  330 ;  Wait  v. 
Baker,  2  Ex.  1 ;  Fragano  v.  Long^,  4  B.  & 
C.  219;  Dunlop  v.  Lambert,  6  CI.  &  Fin. 
600 ;  Johnson  v.  Dodgson,  2  M.  &  W. 
653;  Norman  v.  Phillips,  14  M.  &  W. 
277  ;  Meredith  v.  Meigh,  2  E.  &  B.  364, 
and  22  L.  J.  Q.  B.  401 ;  Cnsack  z;.  Robin- 
son, 1  B.  &  S.  299,  and  30  L.  J.  Q.  B. 
261 ;  Hart  v.  Bash,  £.,  B.  &  E.  494,  and 
27  L.  J.  Q.  B.  271  ;  Smith  o.  Had^on,  6 
B.  &  8.  431 ;  34  L.  J.  Q.  B.  145  ;  [Magra- 
der  V.  Gage,  33  Md.  344 ;  Foster  v.  Rock- 
well, 104  Mass.  167,  172;  Cobb  v.  Aran- 


dell,  26  Wis.  553 ;  ;ETerett  v.  Parks,  62 
Barb.  9.  "A  delivery  of  goods  DeiWerjto 
to  a  carrier  designated  by  the  «"'fio»- 
parchaser  is  of  the  same  legal  effect  as  a 
delivery  to  the  purchaser  himself.  Put- 
nam V.  Tillotson,  13  Met.  517;  Orcutt  u. 
Nelson,  1  Gray,  536 ;  Merchant  v.  Chap- 
man, 4  Allen,  362 ;  Strong  v.  Dodds,  47 
Vt.  348.  It  is  not  necessary  that  the  par- 
chaser  should  employ  the  carrier  person- 
ally, or  by  some  other  agent,  than  the 
vendor.  We  see  no  reason  why  a  delivery 
to  a  warehouseman  should  not  have  the 
same  effect.''  Chapman  J.  in  Hunter  v, 
Wright,  12  Allen,  548,  550.] 
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represents  the  purchaser  for  the  purpose  of  receiving^  not  accept- 
Decisions  ifig  the  goods.  (A)  The  law  in  the  United  States  is  the 
ica.  same.     Cross  v.  O'Donnell,  44  N.  Y.  661 ;  Caulkins  r. 

Hellmann,  47  N.  Y.  449. 

§  182.  It  is  also  now  finally  determined,  that  the  goods  may 

remain  in  the  possession  of  the  vendor,  if  he  assume  a 

may  be-       changed  character^  and  yet  be  actually  received  by  the 

coDie  b&ilee 

of  pur-  vendee.  It  may  be  agreed  that  the  vendor  shall  cease 
c  aser.  ^^  j^^jj  ^  owner,  and  shall  assume  the  character  of  bailee 
or  agent  of  the  purchaser,  thus  converting  the  possession  of  the 
vendor  into  that  of  the  vendee  through  his  agent,  (i)     The  first 

Chaplin  v,  ^*®®  ^^  ^^^*'  ^^  Chaplin  V.  Rogers,  (A:)  in  1800,  where 
Rogers.  3,  stack  of  Lay  remaining  on  the  vendor's  premises  was 
held  to  have  been  actually  received  by  the  purchaser,  on  the 
ground  that  he  had  resold  part  of  it  to  a  sub-vendee,  who  had 
taken  away  the  part  so  purchased  by  him. 

§  183.  But  the  case  usually  cited  as  the  leading  one  on  this  point 
Elmore  v,  ^^  Elmore  V.  Stone,  (Z)  where  the  purchaser  of  horses 
Stone.  from  a  dealer  left  them  with  the  dealer  to  be  kept  at 
livery  for  him,  the  purchaser.  Sir  James  Mansfield  delivered  the 
judgment  of  the  common  bench,  holding  that  as  soon  as  the  dealer 
had  consented  to  keep  them  at  livery  his  possession  was  changed, 
and  from  that  time  he  held,  not  as  owner,  but  as  any  other  livery- 
stable  keeper  might  have  done. 

§  184.  Nearly  half  a  century  later,  in  1856,  the  case  of  Marvin 
Marvin  v,  V.  Wallis,  (tw)  ou  facts  almost  identical  with  those  in 
Waihs.  Elmore  v.  Stone,  was  decided  by  the  queen's  bench  on 
the  authority  of  the  latter.  The  facts  as  found  by  the  jury  were, 
that  after  the  completion  of  the  bargain  the  vendor  borrowed  the 
horse  for  a  short  time,  and,  with  the  purchaser's  assent,  retained 
it  as  a  borrowed  horse.  Held,  that  there  had  been  an  actual  re- 
ceipt by  vendee  ;  that  there  had  been  a  change  of  character  in  the 

{h)  Supra,  §  160.  (m)  6  E.  &  B.  726;  25  L.  J.  Q.  B.  369. 

(i)  [See  Weld  v.  Came,  98  Mass.  152,  [See  BuUard  0.  Wait,  16  Gray,  55 ;  Twx- 

154;   Janvria  v.  Maxwell,  23   Wis.  51 ;  worth  v.  Moore,  9  Pick.  347;  Whipple  r. 

Barrett  v.  Goddard,  3  Mason,  107,  113,  Thayer,  16  lb.  28;  Carter  v.  WiUard,  19 

114;  but  see  Eirkbj  v,  Johnson,  22  Mo.  lb.  1 ;  Appleton  v.  Bancroft,  lOMeL  236; 

354.]  Olyphant  v.  Baker,  5  Deoio,  379  ;  Klj  r. 

{k)  1  East,  192.  Ormsby,  12  Barb.  570 ;  Green  v.  Merriam, 

(/)  1  Taunt.  458;  [Bappleye  v.  Adee,  28  Vt  801 ;  Vincent  t?.  Germond,  11  John. 

65  Barh.  589 ,  was  a  yery  similar  case.]  283.] 
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vendor,  from  owner  to  bailee  and  agent  of  the  purchaser.  The 
bench  on  this  occasion  was  composed  of  Campbell  G.  J.  and  Cole- 
ridge and  Erie  JJ.  So,  in  Beaumont  v,  Brengeri,  (n)  Beaumont 
the  carriage  bought  by  the  defendant  remained  in  the  geri. 
shop  of  the  plaintiff,  the  vendor,  but  the  circumstances  showed 
that  this  was  at  the  request  of  the  defendant,  and  that  plaintiff 
had  changed  his  character  from  owner  to  warehouseman  of  the 
carriage  for  account  of  the  vendee.     Held,  an  actual  receipt. 

§  185.  Two  cases  decided  in  the  king's  bench,  in  1820  and  1821, 
may  seem  at  first  sight  to  trench  upon  the  doctrine  established  in 
Elmore  v.  Stone  and  Marvin  v,  Wallis.  In  the  first,  i-gmpegt  ^. 
Tempest  v.  Fitzgerald,  (o)  the  purchaser  of  a  horse  Fitzgerald. 
agreed,  in  August,  to  give  forty-five  guineas  for  it,  and  to  take  it 
away  in  September.  The  parties  under %tood  it  to  be  a  ready ^ 
money  bargain.  The  purchaser  returned  on  the  20  th  September, 
ordered  the  horse  out  of  the  stable,  mounted  and  tried  it,  had  it 
cleaned  by  his  servant,  ordered  some  change  in  the  harness,  and 
asked  plaintiff's  son  to  keep  it  for  another  week,  which  was  as- 
sented to  as  a  favor.  The  purchaser  said  he  would  call  and  pay 
for  the  horse  about  the  26th  or  27th.  He  returned  on  the  27th 
with  the  intention  of  taking  it,  but  the  hoi*se  had  died  in  the  in- 
terval, and  he  refused  to  pay.  Held,  that  there  was  no  actual  re- 
ceipt. The  ground  of  the  decision  was  that  defendant  had  no 
right  of  property  in  the  horse  until  the  price  was  paid ;  that  if 
he  had  gone  away  with  the  horse,  vendor  might  have  maintained 
trover:  and  the  case  was  distinguished  by  the  judges  from  Chap- 
lin V.  Rogers,  (jo)  and  Blenkinsop  v.  Clayton,  (^)  on  this  basis. 
In  the  second  case.  Carter  v.  Toussaint,  (r)  the  plain-  carter  r. 
tiffs,  who  were  farriera,  sold  defendant  a  race-horse  which  '^^^ussamt. 
required  firing,  and  this  was  done  in  defendant's  presence  and  with 
his  approbation.  It  was  agreed  that  the  horse  should  be  kept  by 
plaintiffs  for  twenty  days  without  charge.  At  the  end  of  that 
time,  by  defendant's  orders,  the  horse  was  taken  by  plaintiffs  to  a 
park  to  be  turned  out  to  grass.  It  was  entered  in  plaintiff's  name, 
and  this  was  also  done  by  the  direction  of  defendant,  who  was 
anxious  that  it  should  not  be  known  that  he  kept  a  race-Iiorse. 
No  time  was  specified  in  the  bargain  for  the  payment  of  the  price, 

(n)  5  C.  B.  301.  {q)  7  Taunt.  597. 

(o)  3  B.  &  A.  680.  (r)  5  B.  &  A.  855. 

ip)  1  East,  192. 
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Held,  that  there  bad  been  no  actoal  receipt,  because  the  seller  was 
not  bound  to  deliver  the  horse  without  payment  of  the  price,  and 
that  he  had  never  lost  possession  or  control  of  the  horse.  If  the 
horse  had  been  put  in  the  park-keeper's  books  in  the  name  of  de- 
fendant and  by  his  request,  that  would  have  amounted  to  ao 
actual  receipt  of  it  by  the  purchaser :  but,  on  the  facts,  the  pur- 
chaser could  not  have  maintained  trover  against  the  park-keeper 
on  tendering  the  keep.  It  is  apparent,  from  the  reasoning  of  the 
judges  in  both  the  above  cases,  that  there  is  nothing  irreconcilable 
between  the  principles  on  which  they  were  decided  and  those 
which  have  been  sanctioned  in  the  cases  previously  quoted.  Both 
these  cases  went  distinctly  upon  the  ground  that  in  a  cash  sale  the 
vendor  has  a  right  to  demand  payment  of  the  price  concurrently 
with  delivery  of  possession ;  and  that  as  nothing  had  been  assented 
to  by  the  vendors  which  impaired  this  right,  there  had  been  no 
actual  receipt  by  the  vendees.  («) 

§  186.  In  Cusack  v.  Robinson  (t)  the  court  treats  the  rule  as 
Ciisack  V.  settled,  that,  "  though  the  goods  remain  in  the  personal 
Robinson,  possession  of  the  vendor,  yet  it  is  agreed  between  the 
Vendor  and  vendee  that  the  possession  shall  thenceforth  be  kept, 
not  as  vendor,  but  as  bailee  for  the  purchaser,  the  right  of  lien 
is  gone,  and  then  there  is  a  sufficient  receipt  to  satisfy  the  stat- 
Castle  r.  "te."  (^^)  The  subject  was  very  thoroughly  discussed  in 
Sworder.      Castle  V.  Swordcr,  (u)  in  which  an  unanimous  decision 

(5)  See,  also,  Holmes,  v,  Hofikius,  9  parties  are  changed."  Endicott  J.  in 
Ex.753.  Knight  v.  Mann,  118  Mass.  143,  U6  ; 
(0  1  B.  &  S.  299  ;  30  L.  J.  Q.  B.  261.  Chapman  J.  in  Weld  v.  Came,  98  Masa 
(t^)  [In  relation  to  the  law  laid  down  in  152,  154.  It  appeared  that  the  defead- 
the  lan^^aage  quoted  in  the  text  from  Ca-  ant  wished  to  hay  a  chaise  which  was 
sack  V.  Robinson,  as  to  the  loss  of  lien,  owned  by  the  plaintiff.  The  chaise  was 
8ce§§  770, 771,  and  801  et  seq.  In  Safford  in  a  stable  attached  to  plaintiiF^s  hoBse. 
V.  McDonough,  120  Mass.  290,  291,  Mor-  The  parties  went  out  to  look  at  it,  aad 
0^^^^  ^  ton  J.  said  :  "  It  is  true  there  soon  returned  to  the  pki'ntiff's  store  aad 
maitiiDg  Id  may  be  cases  in  which  the  had  a  conversation  as  to  the  price  and 
vendor  •****  °  goods  remain  in  the  posses-  manner  of  payment.  The  price  was  fixed 
whether  sion  of  the  vendor,  and  yet  at  $3,000,  to  be  paid  for  in  wood,  to  be  de- 
be  accept-  may  have  been  accepted  and  livered  by  the  defendant  The  defendant 
rSSpt"*^         received  by  the  vendee.    But  spoke  of  not  having  at  that  time  a  proper 

in  such  cases  the  vendor  holds  place  to  keep  the  chaise,  and    Means  •. 

possession  of  the  goods,  not  by  virtue  of  said  he  should  have  to  build  a    W***™«""- 

his  lien  as  vendor,  but  under  some  new  shed.    The  witness  also  stated  that  the 

contract  by   which  the  relations  of   the  substance  of  the  conversation  was  that 

(u)  29  L.  J.  Ex.  235  ;  6  H.  &  N.1832,  and  30  L.J.  Ex.  810. 
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of  the  exchequer  of  pleas,  composed  pf  Martin,  Ghannell,  and 
Bramwell  BB.,  was  reversed  by  a  decision,  also  unanimous,  of  the 
exchequer  chamber,  composed  of  Cockbum  C.  J.  and  Crompton  J. 
of  the  queen's  bench,  and  Willes,  Byles,  and  Keating  JJ,  of  the 
common  pleas.  This  was  an  action  to  recover  802.  2«.  2<f.,  the 
price  of  -some  rum  and  brandy,  for  which  the  defendant  gave  a 
verbal  order  at  a  price  agreed  on,  mth  six  months^  credit.  The 
plaintiffs'  clerk  wrote  off,  and  transferred  into  the  defendant's 
name,  in  the  books  kept  in  plaintiffs'  bonded  warehouse,  two  spe- 
cific puncheons  of  rum  and  a  hogshead  of  brandy,  marked  and 
described  in  an  invoice  sent  by  post  to  defendant.  These  pack- 
ages the  plaintiffs  had  among  their  goods  in  their  own  bonded 
cellar,  of  which  they  kept  one  key  and  the  custom-house  officers 
another.  This  was  the  usual  mode  of  selling  in  bond  in  Bristol, 
where  plaintiffs  were  carrying  on  business  as  spirit  merchants. 
An  invoice,  describing  the  marks  of  the  packages,  the  ships  by 
which  they  had  been  imported,  and  the  contents,  was  inclosed  to 
defendant  in  a  letter,  saying :  ^^  The  above  remain  in  bond,  and 
which  you  will  find  of  a  very  good  quality,  and  hope  will  merit 
the  continuance  of  your  favors."  After  the  credit  had  expired, 
the  defendant,  when  applied  to  fdr  payment,  requested  that  the 
goods  might  continue  a  further  time  in  bond,  and  asked  plaintiffs' 
traveller  to  sell  the  goods  for  him.  He  was  referred  to  plaintiffs, 
aud  wrote  to  them  saying :  •'  You  will  oblige  by  informing  me 
of  the  present  value  of  the  rum  and  brandy,  that  is  to  say,  what 
you  are  willing  to  give  for  it."  On  these  facts,  Bramwell  B.  di- 
rected a  nonsuit,  with  leave  to  plaintiffs  to  move,  the  defendant 
having  objected  that  there  was  no  delivery  nor  acceptance  to 
satisfy  the  statute  of  frauds.  Held,  by  the  court  of  exchequer, 
that  there  had  been  no  delivery  nor  actual  receipt ;  that  as  the 

0 

the  chaise  was  to  remain  where  it  was  an-  maining  to  be  done,  the  sale  was  com- 

til  the  defendant  should  build  his  shed,  pleted,  if  there  was  a  legal  delivery.    For 

The  defendant  never  delivered  any  wood  that  purpose  it  is  not  necessary  that  the 

or  remoTed  the-chaise.   Shepley  C.  J.  said :  property  should  pass  into  the  actual  pos- 

"  The  witness   appears   to    have  stated,  session  of  the  vendee.     When  it  was  so 

without  objection,  'the  substance  of  the  situated  that  he  is  entitled  to,  and  can 

conversation  was  that  the  chaise  was  to  rightfully  take  possession  of   it    at  his 

remain  where  it  was  until  the  defendant  pleasure,  he  is  considered  as  having  actu- 

shoald  build  his  shed.'    It  was  to  remain,  ally  received  it  as  the  statute  requires, 

not  as  security  for  the  payment,  but  at  although  it  may  by  his  request  have  con- 

the  pleasure  of  the  defendant,   and  for  tinned  in  the  custody  of    the  vendor." 

bis  accommodation.    Nothing  further  re-  Means  v,  Williamson,  37  Me.  556.] 
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goods  remained  under  control  of  the  vendors,  and  in  their  posses- 
sion till  after  the  credit  had  expired,  their  lien  had  revived ;  and 
that  in  the  interval,  while  the  credit  was  running,  there  had  been 
nothing  done  to  constitute  actual  receipt  by  the  purchaser.  On  the 
appeal  to  the  exchequer  chamber,  Cockburn  C.  J.  in  giving  his  opin- 
ion said,  that  ^'  for  six  months  the  buyer  was  entitled  to  claim  the 
immediate  delivery  of  the  specific  goods  appropriated  to  him.  The 
question  then  arises  whether  the  possession,  which  actually  re- 
mained in  the  sellers,  was  a  possession  in  the  sellers  hy  virtue  of 
their  original  property  in  the  goodie  or  whether  it  had  become  a 
possession  as  agents  and  bailees  of  the  buyers^  The  learned  chief 
justice  then  went  on  to  point  out  that  there  was  sufficient  evidence 
of  a  change  of  character  in  the  possession  to  go  to  the  jury,  in  the 
facts  proven,  that  is,  that  the  purchaser  '*  dealt  with  the  goods  as 
his  own,  first,  in  the  request  that  the  sellers  would  take  back  the 
goods,  and  failing  in  that  request,  in  asking  the  plaintiffs  to  sell 
the  goods  for  him."  Crompton  J,  pointed  out  that  the  court  did 
not  differ  from  the  court  of  exchequer  save  on  one  point,  namely, 
that  ^'  there  was  some  evidence  that  the  character  of  plaintiffs  was 
changed  to  that  of  warehousemen,"  an4  said  that  ^^  according  to 
the  authorities  there  may  be  such  a  change  of  character  in  the 
seller  as  to  make  him  the  agent  of  the  buyer,  so  that  the  buyer 
may  treat  the  possession  of  the  seller  as  his  own."  (x) 

[In  Falls  V.  Miller  (x^')  it  appeared  that  on  Saturday  the  defend- 


(x)  [In   Barrett  v.  Goddard,  3  Mason, 
107,  it  was  decided  that,  where  goods  were 

Vendor  the      ^^^f  V^^K    in  .  the  vendor's 

warehouse-      warehouse,  on  a  credit  of  six 

nan  of  Tei^  . 

dee;  effect      months,  for  which  a  note  was 

®''  given,  and  the  goods  were  sold 

hy  marks  and  numbers,  and  it  was  a  part 
of  the  consideration  of  the  purchase  that 
they  might  lie,  rent  free,  in  the  warehouse, 
at  the  option  of  the  purchaser,  and  for  his 
benefit,  until  the  vendor  should  want  the 
room,  there  was  a  complete  delivery  of  the 
goods,  so  that,  on  the  insolvency  of  the 
purchaser,  they  would  not  be  stopped  by 
the  vendor.  Story  J.  said  :  "  If  the  ware- 
house had  belonged  to  a  third  person, 
there  would  be  no  pretence  to  say,  aflcr 
notice  and  assent  by  the  warehouseman, 
that  the  delivery  was  not  complete  in  con- 
struction of  law.    For  such  a  purpose  no 


manual  actual  possession  is  necessarj.  It 
is  sufficient  if,  in  the  intent  of  all  tfa« 
parties,  the  one  parts  with,  and  the  other 
receives  the  property,  although  there  is  do 
change  of  place.  There  is  nothing  io 
reason  or  principle  to  make  the  preheat 
case  diflferent,  simply  because  the  bales  of 
cotton  remained  in  the  plaintiff's  ova 
warehouse.  It  was  a  part  of  the  bargain 
that  they  should  so  remain,  and  a  part  of 
the  consideration  of  the  purchase.  The 
warehouse  must  be  deemed,  after  the  par- 
chase,  to  be  virtually  the  warehouse  of  the 
purchaser,  for  tiiis  purpose,  or  so  much 
storage  as  actually  hired  by  him."  See 
Chaser.  Wiilard,  57  Maine,  157;  Hatch 
V.  Lincoln,  12  Cush.  31;  Means  v.  Wil- 
liamson, 37  Maine,  556.] 
(xi)  2  Cr.  &  Dix,  416. 
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ant  bought  a  number  of  pigs  from  the  plaintiff  at  a  certain  price 
agreed  upcm.  The  defendant  at  the  time  of  sale  said  he  had  no 
change  about  him  ahd  could  not  pay  any  earnest,  but  he  wished 
the  plaintiff's  servant  to  keep  the  pigs  without  any  food  from  Sat- 
urday until  the  following  Monday,  when  he  would  call  for  them 
and  take  them  away.  The  pigs  were  accordingly  kept  in  the 
plaintiff's  house  in  pursuance  of  the  defendant's  directions,  but  he 
never  took  them  away,  and  the  plaintiff  afterwards  sold  them  and 
brought  suit  for  the  difference  between  what  the  sale  realized  and 
the  contract  price.  The  defence  was  that  the  statute  had  not 
been  complied  with.  The  cases  of  Carter  v.  Toussaint  and  Tem- 
pest V.  Fitzgerald,  ante^  §  186,  were  referred  to,  but  Burton  J. 
said :  ^^  I  feel  myself  bound  by  the  cases  ^hich  have  been  cited 
on  the  part  of  the  respondent,  and  must  hold  that  there  was  no 
such  delivery  here  as  would  prevent  the  necessity  of  a  memoran- 
dum or  note  in  writing  as  required  by  the  statute."] 

§  187.  It  will  already  have  been  perceived  that  in  many  of  the 
cases  the  test  for  determining  whether  there  has  been   Actual  re- 
an  actual  receipt  by  the  purchaser  has  been  to  inquire  ^esfed  by 
whether  the  vendor  has  lost  his  lien,  (y)     Receipt  im-  ^^^ll^y 
plies  delivery,  (jz)  and  it  is  plain  that  so  long  as  vendor   J»«n- 
has  not  delivered,  there  can  be  no  actual  receipt  by  vendee,  (a) 
The  subject  was  placed  in  a  very  clear  light  by  Holroyd  J.  in  his 
decision  in  Baldey  v,  Parker :  (6)  **  Upon  a  sale  of  specific  goods 
for  a  specific  price,  by  parting  with  the  possession  the  seller  parts 
with  his  lien.     The  statute  contemplates  such  a  parting  with  the 
possession,  and,  therefore,  as  long  as  the  seller  preserves  his  con- 
trol over  the  goods  so  as  to  retain  his  lien,  he  prevents  the  vendee 
from  accepting  and  receiving  them  as  his  own  within  the  meaning 
of  the  statute."  (J^)   No  exception  is  known  in  the  whole  series  of 


(jf)  See  /x>rt,  book  V.  part  I.  ch.  iv.  on 
Lien  of  Vendor,  §§  801  et  seg, 

(z)  Per  Parke  B.  in  Saunders  v.  Topp, 
4  Ex.  394. 

(a)  [In  Shindler  v.  Houston,  1  Comst. 
261,  Gardner  J.  said  :  "The  language  of 
.        .  the  act  is  unequivocal  and  de- 

Implies  d0-  roands  the  action  of  both  par- 
^"'''  ties,  for    acceptance   implies 

delirerj,  and  there  can  be  no  complete  de- 
livery without  acceptance."  See,  also, 
Young  V,  Blaisdell,  60  Maine,  272,  275. 


Knowledge  bj  a  subsequent  purchaser  that 
a  previous  verbal  contract  of    Subsequent 
sale,  invalid  under  the  statute   Pujc^awr 
01  frauds,  had  been  made  of  edge  of  px«- 
the  same  property,  does  not   l^loL- 
aftect  the  validity  of  his  pur-   ^»^t- 
chase.   Young  v.  Blaisdell,  60  Maine,  272.] 

(6)  2  B.  &  C.  37. 

(61)  [Safford  v.  McDonough,  120  Mass. 
290.  See  Townsend  v,  Hargraves,  118 
Ma8«.  82.5,  333,  cited  ante  §  170,  note  {q). 
See  §§  770,  771,  and  801,  post.] 


174  FORMATION  OF  THE  OONTBAGT.  [BOOK  I. 

decisions  to  the  propositions  here  enounced,  and  it  is  safe  to  as- 
sume, as  a  general  rule,  that  whenever  no  fact  has  been  proren 
showing  an  abandonment  by  the  vendor  of  his  lien,  no  actual  re- 
ceipt by  the  purchaser  has  taken  place.  This  has  been  as  strongly 
insisted  on  in  the  latest  as  in  the  earliest  cases.  The  principal  de- 
cisions to  this  effect  are  referred  to  in  the  note.  (<?) 

§  188.  It  may  be  useful  here  to  advert  to  one  casein  which 
Dodsieyr.  *^®  circumstances  were  very  peculiar.  In  Dodsley  p. 
Variey.  Varley  (c?)  wool  was  bought  by  the  defendant  from  the 
plaintiff.  The  price  was  agreed  on,  but  the  wool  would  have  to 
be  weighed.  It  was  sent  to  the  warehouse  of  a  person  employed 
by  the  defendant,  was  weighed,  and  packed  up  with  other  wools 
in  sheeting  provided  by  the  defendant.  It  was  the  usual  course 
for  the  wool  to  remain  at  this  warehouse  till  paid  for,  and  this 
wool  had  not  been  paid  for.  The  defendant  insisted  that  the 
vendor's  lien  remained,  and  that  the  wool  therefore  had  not  been 
actually  received  by  him  as  purchaser.  But  the  court  held  that 
the  property  had  passed,  that  the  goods  had  been  delivered,  and 
were  at  the  risk  of  the  purchaser.  In  relation  to  the  vendor's 
right,  the  court  said:  "  The  plaintiff  had  not  what  it  called  a  lien, 
determinable  on  the  loss  of  possession,  but  a  special  interest,  some- 
times, but  improperly,  called  a  lien,  growing  out  of  his  original 
ownership,  and  consistent  with  the  property  being  in  the  defend- 
ant.    This  he  retained  in  respect  of  the  term  agreed  on,  that  the 

(c)  Howe  V.  Palmer,  3  B.  &  A.  321 ;  isfactorj   note,  the  purchaser  examined 

Tempest  v.  Fitzgerald,  3  B.  &  A.  680;  the  merchandise,  had  it  weighed,  marked 

Carter  v.  Toussaint,  5  B.  &  A.  855  ;  Bal-  with  his  initials,  and  piled  up  by  itself  in 

dey  V.  Parker,  2  B.  &  C.  37 ;  Smith  t;.  the  seller's  warehouse,  to  be  taken  away 

Surman,  9  B.  &  C.  561  ;  Bill  v.  Bament,  upon  payment  for  it  or  giv-   Saffordr. 

9  M.  &  W.  37  ;   Phillips  v.  BistoUi,  2  B.  ing  a  satisfactory  note  for  its    McDonouflu 

&  C.  511;  Hawes  v.  Watson,  2  B.  &  C.  price.    The  purchaser  never  complied  with 

540;   Maberley  v,    Sheppard,    10   Bing.  these  terms,  and  the  seller  refused  to  al- 

101  ;  Holmes  v.  Hoskins,  9  Ex.  753  ;  Cu-  low  him  to  teke  the  merchandise  away, 

sack,  V.  Robinson,  1  B.  &  S.  299 ;  Castle  u.  claiming  alien  upon  it  for  its  price.  After 

Swordcr,  29   L.  J.  Ex.  235 ;  S.  C.  30  L.  remaining  for  several  months  it  was  de- 

J.  Ex.  310,  and  6.  H.  &  N.  832  ;  Morton  stroyed  in  the  warehouse  by  fire.    It  wai 

V.  Tibbett,  15  Q.  B.  428,  and  19  L.  J.  Q.  held  that  there  was  no  such  delivery  of 

B.  382  ;  [Russell  i^.  Minor,  22  Wend.  659 ;  the  goods  as  to  constitute   the  seller  a 

Rathbun  v.  Rathbun,  6  Barb.  98 ;  Brand  bailee  for  the  purchaser.    Safford  p.  Mc- 

V.  Focht,  3  Keyes,  409;  Bailey  v.  Ogden,  Donough,  120  Mass.  290.] 

3  John.  399 ;  Jackson  v.  Watts,  1  McCord,  {d)  12  Ad.  &  £.  632  ;  [Spencer  v.  Hale, 

288 ;    Marsh  v.  Rouse,  44  N.  Y.   643.  30   Vt.  314 ;    Dows  v.  Montgomery,  5 

Upon  an  agreement  for  the  sale  of  mer-  Robertson,  445.] 
chandise  and  payment  therefor  by  a  sat* 
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goods  should  not  be  removed  to  their  ultimate  place  of  destination 
before  payment."  (d^)  It  is  plain  that  there  is  nothing  in  this 
case  \?hich  conflicts  vfiih  the  rule,  that  there  can  be  no  actual  re- 
ceipt by  purchaser  while  vendor's  lien  continues,  for  the  court 
held  that  the  lien  was  gone.  It  may,  however,  be  remarked,  that 
the  effect  attributed  by  the  court  to  the  special  agreement,  that 
the  goods  should  remain  in  the  defendant's  warehouse  without 
removal  till  paid  for,  is  much  greater  than  was  accorded  to  a  sim- 
ilar stipulation  in  the  case  of  Howes  v.  Ball,  (e)  where  Howes  r. 
the  question  was  raised  in  a  more  direct  form  than  in  ^'^^i* 
Dodsley  v.  Varley.  In  this  last  mentioned  case,  where  the  litiga- 
tion was  between  the  vendor  and  the  administrator  of  the  deceased 
purchaser,  the  court  held  that  the  property  had  passed  in  the 
thing  sold,  and  that  the  special  stipulation  between  the  parties 
might,  perhaps,  amount  to  a  personal  license  in  favor  of  the  ven- 
dor to  retake  the  thing  sold,  if  not  paid  for  at  the  expiration  of 
the  credit  allowed  ;  but  that  such  license  could  not  be  available 
against  a  transferee  of  the  thing,  as  a  sub-vendee,  or  the  adminis- 
trator of  the  vendee.  (/) 

(efi)  [Ladd  J.  in  PiDkham  v.  Mattox,  53  it  was  agreed  that  the  machine  should  re- 
N.  H.  600.]  main  the  propertj  of  the  plain tiif  until 
(«)  7  B.  &  C.  484.  paid  for.    The  machine  was  delivered  and 
(/)  [In  Pinkham  ».  Mattox,  53  N.  H.  accepted  on  these  terms  at  the  time  of  the 
600,  it  was  maintained  that  if  there  is  a  contract.    The  defendant  made  no  pay- 
contract  for  sale,  although  upon  condition  ment,  hut  suffered   forty-five  dollars  to 
that  the  property  shall  not  pass  until  the  become  due  at  the  rate  of  five  dollars 
price  is  paid,  and  the  purchaser  receives  per  month;   and  thereupon  the  plaintiff 
and  accepts  the  goods  upon  brought  an  action  to  recover  this  sum, 
and  nceipt      the  tenns  of  such  contract,  his  and  in  this  action  it  was  held  that  the  ac- 
tioDaicoQ^     acceptance  will  be  sufficient  to  ceptance  of  the  machine  by  the  defend- 
tractB  M  to     answer  the  requirement  of  the  ant  was  a  sufficient  acceptance  under  the 
statute  of  frauds.  In  this  case  statute  of  frauds.     This  case  was  very 
the  plaintiff  sold  to  the  defendant  a  sew-  fully  considered  by  Ladd  J.,  but  no  case 
ing^machine  for  eighty  dollars,  to  be  paid  was  cited  more  nearly  resembling  it  than 
in  monthly  instalments  of  from  five  to  Dodsley  t;.  Varley,  supra.] 
ten  dollars,  at  the  option  of  the  buyer ;  and 
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§  189.  The  giving  of  earnest,  however  common  in  ancient 
Earnest  times,  has  fallen  so  much  into  disuse,  that  the  two  ex- 
pavme^nt  pressiousin  this  clause  of  the  statute,  "giving  something 
distinct.  in  earnest  "  and  "  giving  something  in  part  payment," 
are  often  treated  as  meaning  the  same  thing,  (a)  although  the 
language  clearly  intimates  that  the  earnest  is  *^  something  "  that 
"  binds  the  bargain,'^  whereas  it  is  manifest  that  there  can  be  no 
part  payment  till  after  the  bargain  has  been  bound,  or  closed,  (b) 
Earnest  may  be  money,  or  some  gift  or  token  (among  the  Romans 
usually  a  ring)  given  by  the  buyer  to  the  vendor,  and  accepted  by 
the  latter  to  mark  the  final  conclusive  assent  of  both  sides  to  the 
bargain  ;  and  this  was  formerly  a  prevalent  custom  in  England.  (<?) 
Examples  are  found  in  Bach  v.  Owen,  (rf)  in  1798,  and  Goodall 
V,  Skelton,  (e)  in  1794,  in  the  former  of  which  a  halfpenny,  and 
in  the  latter  a  shilling,  was  given  in  earnest  of  the  bargain. 

(a)  [**  As  used  in  the  statute  of  frauds,    earnest  must  be  money  or  money's  wortli; 
'earnest'  is  regarded  as  a  part  payment    in  other  words,  something  of  po/imii though 


of  the  price.'*    Howe  v.   Hay  ward,  108 
Mass.  54,  55,  Chapman  C.  J.] 

(6)    [See  Bisseli  u.  Balcom,  39  N.  Y. 
275.] 

(c)  Bracton,  1,  2,  c  26.     [Mr.  Browne 
says:   "It  seems  to  be  agreed  that  the 


the  amount  be  immaterial/'  Browne  Sl 
Frauds,  §  S41 ;  Artcher  v.  Zefa,  5  Hill 
(N.  Y.),  200.] 

{d)  5  T.  R.  409. 

(e)  2H.  B1.S16. 
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§  190.  Whether  giving  earnest  has  the  effect  of  passing  the 
property  in  the  thing  sold  from  vendor  to  vendee  will  be  consid- 
ered  in  a  subsequent  part  of  this  treatise,  (/)  but  for  the  present 
we  are  only  concerned  with  the  question  of  its  effect  in   ^..^j^^^  ^^^ 
giving  validity  to   a   parol  contract.      The   giving  of  fi<^«»*<» 
earnest,  and  the  part  payment  of  the  price,  are  two  facts   contract. 
independent  of  the  bargain,  capable  of  proof  by  parol,   ^^  ' 
and  the  framers  of  the  statute  have  said  in  effect  that  either  of 
them,  if  proven  in  addition  to  parol  proof  of  the  contract  itself,  iis 
a  sufficient  safeguard  against  fraud  and  perjury  to  render  the  con- 
tract good  without  a  writing.  (^) 

§  191.  The  former  of  these  facts,  that  of  giving  something  in 
earnest  to  "  bind  the  bargain,"  has  been  the  subject  of   Something 
only  one   reported   case,  that   of   Blenkinsop  v.   Clay-  actually 
ton,  (A)  in  which  the  buyer  drew  a  shilling  across  the  SnsUt^ttte 
vendor's  hand,  and  which  the  witness  called  "  striking  «*roest. 

r^ii  •»»  i»  1  f    1  1  Blenkinsop 

off  the  bargam  accordmg  to  the  custom  of  the  country ;  v,  Clayton. 
but  as  the  buyer  then  returned  the  coin  to  his  own  pocket,  instead 
of  giving  it  to  the  vendor,  the  court  necessarily  held  that  the 
statute  had  not  been  satisfied.  There  is  another  case,  (z)  Goodaii  9. 
in  which  the  plaintiff  was  nonsuited  in  an  action  on  a  ^*^®^^°^- 
contract  of  sale,  where  a  shilling  earnest-money  was  actually  given 
by  the  buyer  to  bind  the  bargain,  but  the  case  turned  entirely  on 
the  form  of  action,  which  was  for  goods  sold  and  delivered^  under 

{f)  Post,  book  II.  ch.  iv.  is  necessary  to  supply  the  part  omitted. 

{g)  [A  verbal  stipulation  to  give  and  to  Edgerton  v.  Hodge,  41  Vt.  676,  680,  681. 
receive  something  in  earnest  to  bind  the  It  is  not  sufficient  to  bind  the  bargain  for 
bargain,  or  in  part  payment,  or  a  verbal  the  purchaser  to  offer  or  tender  something 
promise  to  make  a  note  or  memorandum  in  earnest  or  in  part  payment;  the  vendor 
V   baisti  a-   ^^  writing   necessary  to  ex-  must  accept  and  receive  it.    Edgerton  v, 
UtiontogiTe   empt  the  agreement  from  the  Hodge,  41  Vt.  676,  679;  Andrews  J.  in 
•*™****          operation  of  the  statute,  is  as  Hawley  v.  Keeler,  58  N.  Y.  1 14, 1 19 ;  Hicks 
much  within  the  statute  as  is  the  agree-  v.  Cleveland,  48  lb.  84.    Pay-   PaymeDt  to 
ment  or  contract,  taken  as  a  whole;  and  a  ment  to  an  agent  of  the  ven-  "geDtgood. 
note  or  memorandum  in  relation  to  giving  dor  of  a  portion  of  the  purchase-money  is 
something  in  earnest  to  bind  the  bargain,  as  effectual  as  payment  to  the  principal. 
or  in  part  payment,  which  is  insufficient  Resort  cannot  be  had  to  the  verbal  agree- 
in  itself  to  take  the  contract  out  of  the  ment,  however,  to  establish  the  agency, 
statute,  is  also  insufficient  to  make  the  But  the  agency  may  be  proved  by  a  sub- 
contract binding  upon  either  party.   Thus  sequent  ratification  of  the  act  of  an  as- 
it  may  be  stated  as  a  general  proposition,  sumed  agent  in  receiving  the  payment, 
that  where  the  parties  in  making  a  con-  Hawley  v.  Keeler,  53  N.  Y.  1 14.] 
tract  omit  to  do  anything  which  the  stat-         (A)  7  Taunt.  597. 
ate  of  frauds  requires,  the  consent  of  both        (t)  Goodall  v.  Skelton,  2  H.  Bl.  316. 

.12 
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circumstances  where  the  coart  was  of  opinion  that  there  had  been 
no  delivery.  A  count  for  goods  bargained  and  sold  would  no 
doubt  have  been  sustained. 

§  192.  On  the  subject  of  part  payment,  there  is  but  one  im- 
part p«y-  portant  decision  under  this  clause  of  the  statute  ;  but  the 
ment  cases  which  have  arisen  under  analogous  clauses  in  the 

statutes  of  limitations  and  the  bankruptcy  acts  may  be  considered 
with  advantage  in  this  connection.  (^) 

§  193.  An  agreement  for  the  purchase  of  goods  exceeding  10/. 
Agreement  in  valuc  was  made  with  the  understanding,  and  as  part 
^btdueto  ^^  ^^®  contract,  that  the  vendor  should  deduct  from  the 
the  buyer,  p^ice  the  amount  of  a  debt  previously  due  by  him  to  the 
purchaser.  The  yendor  then  sent  the  goods  to  the  purchaser  with 
an  invoice  charging  him  with  the  price,  201,  ISs,  lld.^  under  which 
was  written,  "  By  your  account  against  me,  4i.  14«.  llrf."  The 
purchaser  returned  the  goods  as  inferior  to  sample.  It  was  con- 
tended, on  behalf  of  the  vendor,  who  brought  an  action  for  goods 
sold  and  delivered,  that  this  credit  of  4Z.  14^.  ll<f.  was  a  part  pay- 
ment of  the  price  of  the  goods,  sufficient  to  take  the  case  out  of 
the  statute.  Held,  not  to  be  so.  Piatt  B.  said  :  "  You  rely  on 
part  of  the  contract  itself,  as  being  part  performance  of  it."  Pol- 
lock C.  B.  said :  "  Here  was  nothing  but  one  contract,  whereas 
the  statute  requires  a  contract,  and  if  it  be  not  in  writing,  some- 
thing besides."  Parke  B.  said :  "  Had  there  been  a  bargain  to 
sell  the  leather  at  a  certain  price,  and  subsequently  an  agreement 
that  the  sum  due  from  the  plaintiff  was  to  be  wiped  off  from  the 
amount  of  that  price,  or  that  the  goods  delivered  should  be  taken 
in  satisfaction  of  the  di^bt  due  from  the  plaintiff,  either  might 
have  been  equivalent  to  part  payment,  as  an  agreement  to  set  off 
one  item  Against  another  is  equivalent  to  payment  of  money.  Bnt 
as  the  stipulation  respecting  the  plaintiff's  debt  was  merely  a  por- 
tion of  the  contemporaneous  contract,  it  was  not  a  giving  some- 
thing to  the  plaintiff  by  way  of  earnest  or  in  part  payment  then 
or  subsequently."  Alderson  B.  said  :  "  The  17th  section  of  the 
statute  of  frauds  implies  that  to  bind  a  buyer  of  goods  of  10/. 
value  without  writing  he  must  have  done  two  things :  first,  made 

{g)  [A.  agreed  to  sell  B.  500  cords  of  as  owner  of  the  trees.  Held,  that  a  par- 
wood  at  3  shillings  9  pence  per  cord.  M.  mcnt  on  account  to  M.  by  B.  took  the 
had  contracted  to  cut  this  wood  for  A.  at  contract  out  of  the  statute  of  fraads. 
2«.  6rf.  per  cord,  and  B.  was  to  pay  M.  Brady  p.  Harrahy,  21  U.  C.  Q.  B.  340; 
the  2s.  6cf.  and  the  plaintiff  A.  Is.  3d.,  Eurnids  v.  Sawers,  3  lb.  77.] 
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a  contract; ;  and  next,  he  must  have  given  something  as  earnest, 
or  in  part  payment  or  discharge  of  his  liability.  But  where  one 
of  the  terms  of  an  oral  bargain  is  for  the  seller  to  take  something 
in  part  payment,  that  term  cannot  alone  be  equivalent  to  part 
payment."  (A)  From  this  case  it  may  be  inferred  that  an  agree- 
ment to  set  off  a  debt  due  to  the  buyer  would  be  held  to  be  a  part 
payment,  taking  the  case  out  of  the  statute,  if  made  subsequently 
to  the  sale,  (I)  or  by  an  independent  contract  at  the  time  of  the 
sale,  such  as  the  giving  of  a  receipt  by  the  buyer  for  the  debt 
previously  due  to  him ;  but  the  decision  is  express  on  the  point 
that  such  an  agreement  when  part  of  the  bargain  for  the  pur- 
chase, one  of  the  terms  of  the  contract  of  sale  itself,  is  not  such  a 
part  payment  as  is  required  to  make  a  parol  sale  valid  for  an 
amount  exceeding  lOL  (m) 

{k)  Walker  v.  Nussey  16  M.  &  W.  302.  payment  mast  be  a  payment  of  a  part  of 

[See  Teed  v.  Teed,  44  Barb.  96;  Mattice  the  purchase  money  of  the  goods  thus 

r.  Allen,  3  Keyes  (N.  Y.),  492;  Brabin  v,  contracted  to  be  sold.    Organ  v.  Stewart, 

Ilyde,  32  N.  Y.  519.]  60  N.  Y.  413.] 

(/}  [It  is  not  necessary  in  most  states        (m)   [When,  by  the  oral  agreement  of 

Partp«y-        *^**  P*'*  payment  should  be  sale,  the  price  is  to  be  paid  by   .. 

mentmar  be   made  at  the  time  of  the  sale;  crediting  the  amount  against  ment  \a 

to  Ume  of       it  may  be  made  afterwards,  an  indebtedness  of  the  vendor   ^Jl^f^iDg  the 

■*^*  Thompson  v.  Alger,  12  Met.  to  the  purchaser,  and  no  act   amount  on 

435,  436 ;  Davis  v,  Moore,  13  Maine  424;  is  done  to  carry  it  out,  it  is   ness^some 

Ganlt  V.  Brown,  48  N.  H.  183,  189  ;  Vin-  not  to   be   regarded  as  pay-   J^Jj™*"'  ^ 

cent  r.  Germond,  11  John.  283;  Spra^ue  ment.    Until  an   application 

r.  Blake,  20  Wend.  61.    But  see  now  Bis-  of  the  payment  is  actually  made  by  in- 

sell  u.  Balcom,  39  N.  Y.  275  ;  AUis  V.  Read,  dorsement,  receipt,  or  otherwise,  it  goes 

45    lb.    142;   and  see    Hunter   v.  Wet-  "  no  farther  than  the  mere  contract  to  pay 

sell,  57  lb.  37.%  where  it  was  held  by  the  in  that  mode  ;  and,  so  far  as  the  statute  is 

cuort,  after  reviewing  many  of  the  au-  concerned,  it  no  more  aids  to  prove  the 

thorities,  that  a  payment   upon  a  parol  contract  valid  than  does  the  agreement  to 

contract  for  the  sale  of  personal  property  pay  the  price  in  an  ordinary  sale,  where 

for  a  price  of  $50  or  more,  made  at  a  aciual  payment  is  expected."    Clark  v. 

time  subseqaent  to  that  of  the  making  of  Tucker,  2  Sandf.  157,  164.     See  Gilman 

the  contract,  does  not,  of  itself,  take  the  v.  Hill,  36  N.  H.  319;  Brabin  v.  Hyde,  32 

contract  out  of  the  operation  of  the  stat-  N.   Y.   519;  Mattice  v,  Allen,  3   Keyes, 

ute.     To  have  that  effect  the  subsequent  492 ;  S.  C.  3  Abb.  App.  Dec.  248 ;  Wal- 

payment  must  be  made  and  leceived  for  rath  v.  Ingles,  64  Barb.  265.    But  a  prom- 

the   express  purpose  of  thus  complying  ise  by  the  purchaser  to  pay  the  price  to  a 

with  the  statute  and  rendering:  the  con-    creditor  of  the  vendor,  which    .  ^  , 

°  '  Acts  In  nat- 

tract  valid;  or  when  payment  is  made,  the  promise  is  accepted  by  the  are  of  no- 
parties  mast  reaffirm  or  restate  the  terms  of  creditor,  who  thereupon  dis-  ^*'*<>»  Bood. 
the  contract;  in  which  case  the  payment  is  charf;es  the  vendor,  is  a  part  payment 
made  "at  the  time  "of  making  the  contract,  sufficient  to  satisfy  the  statute.  Coiterill 
within  the  meaning  of  the  statute.  Haw-  v.  Stevens,  10  Wis.  442.  But  where  the 
ley  V,  Keelor,  53  N.  Y.  114.    The  part  purchaserof  alot  of  logs,  at  thetimeofthe 
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§  194.  Under  the  statute  of  limitations,  it  has  been  held  that 
Analogous  ^h^^e  goods  are  supplied  by  agreement  "  on  account " 
decisions      of  a  debt,  this  is  part  payment  of  the  debt.     The  deci- 

undor  stat-      ^  '^  r  r   j 

uteofiimi-  sion  to  this  effect  given  by  the  exchequer  in  Hart  v. 
Goods  "on  Nash  (w)  was  followed  by  the  queen's  bench  in  Hooper 
account"     y^  Stephens,  (o)     And  the  decisions   under  the  bank- 

ofadebt  ,  n- 

Blair  v.  ruptcv  acts  have  been  to  the  same  effect.  ( jt?)  So,  also, 
Ormond.  jjj  glair  V.  Ormond,  (^q)  it  was  held,  under  the  statute 
lodging"  of  limitations,  that  an  agreement  by  the  debtor  to  board 
'arf^*'a*^-°  and  lodge  the  creditor  at  a  fixed  price  per  week  in  de- 
ment, duction  of  the  debt  was  a  part  payment  constituting  a 
sufiicient  acknowledgment  of  the  debt  to  take  it  out  of  the  statute. 
There  seems,  therefore,  no  reason  to  doubt  that  the  part  payment 
required  by  the  statute  of  frauds  as  an  act  in  addition  to  the  parol 
contract,  in  order  to  make  a  sale  good,  need  not  be  made  in  money, 
but  that  anything  of  value  which  by  mutual  agreement  is  given  by 
the  buyer  and  accepted  by  the  seller,  "  on  account "  or  in  part  sat- 
Bill  or  isfaction  of  the  price,  will  be  equivalent  to  part  payment. 
fei^edTn  ^"  ^hc  transfer  to  the  vendor  of  a  bill  or  note  "  on  account " 
part  pay-  or  in  part  payment  would  seem  also  to  suffice  to  render 
Maber  v.  *^®  bargain  valid,  (r)  In  Maber  v.  Maber  («)  a  gift  of 
Maber.  j^\^q  interest  due  was  held  to  be  a  part  payment.  («^) 
§  195.  The  Roman  law  on  the  subject  of  earnest  was  very  pe- 
culiar, and  the  texts  which  govern  it  might  readily  be 
aw.  jnisunderstood  unless  careful  discrimination  be  observed. 
Earnest  was  of  two  kinds  :  one  was  an  independent  contract  ante- 
rior to  the  agreement  of  sale  ;  the  other  was  accessory  to  the  con- 
tract of  sale  after  it  had  been  agreed  on,  and  was,  like  the  earnest 
of  the  common  law,  a  proof  that  the  bargain  was  concluded,  argu- 
mentum  contract-As  facti. 

purchase  and  as  a  part  of  the  price,  agreed  by  the  purchaser  to  the  vendor.     Dow 

to  pay,  and  afterwards  did   pay,  a  debt  v.  Worthen,  37  Vt.  108.] 

of    the   seller,   the    creditor    not   know-  (n)  2  Cr.,  M.  &  R.  337. 

ing  or  conHenting  to  the  agreement,  it  was  (o)  4  Ad.  &  £.  71. 

decided  that  this  did  not  take  the  sale  out  [p)  Wilkins  v.   Casey,   7   T.  R.  71 1 ; 

of  tiie  statute  ;  there  being  no  payment  Cannan  v.  Wood,  2  M.  &  W.  465. 

down   of  the  purchase-money,  no  memo-  (q)  17  Q.  B.  423,  and  20  L.  J.  Q.B.  444. 

randum  of  sale,  and  no  delivery.    Paine  (r)  Chamberlyn  v.  Delarive,   2   Wils. 

V.  Fulton,  34  Wis.  83.    The  part  payment  353  ;  Kearslake  v.  Morgan,  5  T.  R.  513  ; 

required  by  the  statute  may  be  made  by  a  Griffiths  v.  Owen,  13  M.  &  W.  58. 

settlement  for,  and  an  actual  transfer  of  (s)  L.  R.  2  Ex.  153. 

the  title  to,  property  previously  delivered  («^)  [Part  payment  may  be  made  by 

check,  if  it  be  received  in  payment.  Hun- 
ter 17.  Wetsell,  17  Hun,  135.] 
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§  196.  The  independent  contract  of  earnest  was  an  agreement 
by  which  a  man  proposed  to  another  to  give  him  a  sum  of  money 
for  what  we  should  term  the  option  of  purchase.  If  the  sale  after- 
wards took  place,  the  earnest-money  was  deducted  from  the  price. 
If  the  purchaser  declined  completing  the  purchase,  he  forfeited  the 
earnest-money.  If  the  party  who  had  received  earnest  did  not 
choose  to  sell  when  the  option  was  claimed,  he  was  bound  to  re- 
turn the  earnest-money  and  an  equivalent  amount  by  way  of  for- 
feiture for  disappointing  the  other  in  his  option,  (i) 

§  197.  The  other  species  of  earnest  of  the  Roman  law  was  the 
same  as  that  of  the  common  law.  It  might  consist  of  a  thing,  as 
a  ring,  annulus^  which  either  party,  but  generally  the  buyer,  gave 
to  the  other  as  a  sign,  proof,  or  symbol  of  the  conclusion  of  the 
bargain  (u)  —  and  when  money  was  given  in  earnest  it  was  con- 
sidered as  being  in  part  payment  of  the  price.  Qx)  Varro  gives 
this  as  the  etymology  of  the  word  :  (y)  "  Arrhabo  sic  dicta,  ut  re- 
liqunm  reddatur.  Hoc  verbum  i,  GraBco  arrabon,  reliquum,  ex  eo 
quod  debitum  reliquit ;  "  and  the  Institutes  of  Gains  (z)  give  its 
true  nature,  '*  Quod  ssepe  arrhaa  nomine  pro  emptione  datur,  non 
eo  pertinet  quasi  sine  arrha  conventio  nihil  proficiat ;  sed  ut  evi- 
dentins  probari  possit  convenisse  de  pretioJ^ 

§  198.  At  a  later  date,  however,  the  Emperor  Justinian  made 
by  statute  an  important  change  in  the  law  of  earnest,  by  provid- 
ing that  in  all  cases  where  it  was  given,  whether  the  sale  was  in 
writing  or  not,  and  whether  there  was  any  stipulation  to  that  effect 
or  not,  either  party  might  rescind  the  sale  by  forfeiting  the  amount 
of  the  earnest-money.  The  whole  text  is  a  remarkable  one,  giving 
full  rules  as  to  form  of  the  sale^  the  assent^  i\iQ  giving  of  earnest^ 
and  the  right  of  rescission,  "  Emptio  et  venditio  contrahitur  simul 
atque  de  pretio  convenerit,  quamvis  nondum  pretium  numeratum 
sit  ac  ne  arrha  quidem  data  fuerit ;  nam  quod  arrhaB  nomine  datur 
argumentum   est   emptionis   et  venditionis  contractae.     Sed   hasc 

(f)  L.  17,  Cod.  de  Fid.  Instr.;  Pothier,  (u)  Dig.  19,  1,  de  Act.  Emp.  et  Vend. 

Vente,  Nos.  497,  8,  9.     [But  money  de-  11,  §  6,  Ulp. 

posited  with  a  third  person,  "as  a  forfeit-  (x)  Dig.  18,  3,  de  Lege  Commissoria,  8 
ure,  to  be  paid  over  to  the  party  who  was  Sc»y. ;  [Chapman  C.  J.  in  Howe  v.  Hay- 
ready  to  perform  the  contract,  if  the  other  ward,  108  Mass.  55,  quoted  antey  §  189, 
party  neglected  to  do  so,"  was  held  not  to  note  (a).] 

be  gi%'en  in  earnest  to  bind  the  bargain,  (y)  De  Lingua  Latina,  lib.  5,  §  175. 

within  the  statute  of  frauds,  in  Howe  v,  (z)  Com.  3,  §  139. 
Hay  ward,  108  Mass.  54.] 
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quidem  de  emptionibus  et  Tenditionibus  quae  sine  seriptura  ocmsis- 
tunt  obtinere  opertet,  nam  nihil  ^  nobis  in  hujusmodi  venditioni- 
bus  innovatam  est.  In  his  aatem  quse  seriptura  conficiuntur^  dod 
aliter  perfectam  ease  Tenditionem  et  emptionem  constituimas,  nisi 
et  instrumenta  emptionis  fuerint  conscripta,  vel  mann  propria  con- 
trahentium,  vel  ab  alio  qaidem  scripta,  ^  coutrahentibus  auiem 
Bubscripta ;  et  si  per  tabelliones  fiunt,  nisi  et  eompletiones  accepe- 
rint  et  fuerint  partibus  absoluta.  Donee  enim  aliquid  deest  ex  his, 
et  p<Bnitentise  locus  est,  et  potest  emptor  vel  venditor,  sine  poeni 
recedere  ab  emptione.  Ita  tamen  impune  eis  recedere  eoneedimut. 
nisi  jam  arrharum  nomine  aliqaid  fiierit  datum.  Hoc  etenim  sab- 
secato,  sive  in  seriptis,  sive  sine  scriptis  venditio  celebrata  est,  is 
qui  recusat  adimplere  contractum,  si  quidem  est  emptor^  perdit 
quod  dedit :  si  vero  venditor^  duplum  restituere  compellitur,  lictt 
super  arrkis  nihil  expressum  est^  (a)  This  text  not  only  changed 
the  antecedent  law,  by  allowing  either  party  to  rescind  the  bar- 
gain by  forfeiting  the  valae  of  the  earnest,  but  it  made  a  further 
innovation  by  providing  that  when  the  parties  had  agreed  to  draw 
up  their  sale  in  writing,  either  might  recede  from  the  bargaiu 
until  all  the  forms  of  a  written  contract  had  been  finally  com- 
pleted ;  in  derogation  of  the  ante- Justinian  law,  which  made  the 
contract  perfect  by  mutual  assent  before  the  writings  were  drawn 
up.  (6) 

§  199.  Pothier  struggles,  on  the  authority  of  Vinnius,  to  escape 
from  the  apparently  plain  meaning  of  this  text  of  tLe 
Institutes,  and  maintains  the  old  distinction,  that  after 
earnest  given  to  bind  the  bai^ain,  neither  party  can  escape  from 
his  obligations  as  vendor  or  purchaser,  by  the  sacrifice  of  the 
amount  of  the  earnest,  (ji)  But  his  reasoning  is  scarcely'  satisfac- 
tory, and  later  authors  consider  the  language  of  the  text  too  abso- 
lute to  be  explained  away,  (d) 

§  200.  The  French  civil  code  seems  to  reject  Pothier's  doctrine, 
French  *^^  provides,  art.  1590,  "  Si  la  promesse  de  vente  a  ^tc 
^^«-  faite  avec  des  arrhes,  chacnn  des  contractants  est  maitre 

de  s'en  d^partir,  celui  qui  les  a  donn^es  en  les.perdant,  et  celui  qui 
les  a  re9ues  en  restituant  le  double."  Singularly  enough,  how- 
ever, the  same  discussion  has  sprung  up  under  this  text  as  undiT 

(a)  lost.  lib.  iii.  tit  xxiii.  1.  (c)  Pothier,  Vente,  No.  508. 

(/')  Di^.  18, 1,  de  Contrah.  Empt.  2,  §  1,        {d)  OrtolaD,  Explication  Hist  des  Id»l 
Paul;  Gaius,  Comm.  3,  §  139.  tuI.  3,  p.  269.  ' 
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that  of  Justinian,  and  the  commentators  are  divided  ;  Toullier, 
Maleville,  Daranton,  and  some  others,  taking  the  side  of  Pothier, 
while  Duvergier,  Coulon,  Devilleneuve,  and  Ortolan,  are  of  the 
contrary  opinion.  («) 

(e)  The  references  are  given  in  Sirej  &  Gilbert,  Code  Annot^,  art.  1590. 
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§  201.  This  clause  of  the  statute  is  as  follows :  ^^  Except  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  duly  authorized."    For  an  accurate  notion  of  the 
true  extent  and  bearing  of  this  clause,  it  is  indispensa-   Law  of 
ble  to  keep  constantly  in  view  the  leading  principles  of  as  to^vnit- 
the  law  of  evidence  relating  to  written  contracts.      The  [^^noj 
framers  of  the  statute  have  in  no  way  interfered  with  changed 
these  principles.     They  have  simply  said  that  if  the  par-  sutute. 
ties  to  be  charged  have  signed  some  written  note  or  memorandum 
of  the  contract,  it  shall  be  allowed  to  be  good.     What  the  legal 
effect  of  such  a  note  or  memorandum  is  to  be  in  all  other  re- 
spects is  left  entirely  as  it  was  at  common  law. 

§  202.  Now  at  common  law  parties  entering  into  any  contract 
may  either  reduce  its  terms  to  writing,  or  may  refer  to  Commoa 
some  other  writing  already  in  existence,  as  containing  cipies. 
the  terms  of  their  agreement,  and  when  they  do  so,  they  are  bound 
by  what  is  written,  whether  signed  by  them  or  not ;  (a)  and  they 
are  not  allowed  to  say  that  there  was  a  mistake  in  the  writing,  and 
that  they  intended  to  agree  to  something  different  from  its  con- 
tents, for  the  very  object  of  putting  the  agreement  in  writing  is 
to  prevent  disputes  about  what  they  intended.  This  rule  of  law 
is  very  inflexible.  If,  by  the  agreement,  the  whole  contract  is  re- 
duced to  writing,  or  by  mutual  assent  is  to  be  taken  as  embraced 
in  a  preexisting  writing,  neither  party  is  allowed  to  offer  proof 
that  any  additional  terms  were  agreed  to,  (a^)  although  of  course, 

(a)  [The  Bank  of  Br.  N.  Am.  v.  Simp-  form  any  part  of  their  bargain ;  and  every- 

8on,  24  U.  C.  C.  P.  854.]  thing  said  respecting  the  transaction  in 

(a^)  [Whatever  may  have  been  the  pre-  the  previous  conversations,  and  not  incor- 

vious  conversations  and  verbal  poratcd  into  the  written  agreement,  will 


Written  eon- 
tnct  ex- 
dodes  pre- 
rioascQiii- 
munlea- 
tions. 


communications  between  the 
parties,  if  they  at  last  reduce 
their  agreement  to  writing, 
this  will  be  looked  upon  to 
contain  all  that  the  parties  intended  should 


be  considered  as  intentionally  rejected. 
1  Chitty  Contr.  (11th  Am.  ed.)  153,  and 
note  (u) ;  Carter  v.  Hamilton,  11  Barb. 
147 ;  Ridgway  v.  Bowman,  7  Gush.  268 ; 
Hakes  v.  Hotchkiss,  23  Yt.  231 ;  Pitcher  v. 
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whenever  a  duty  or  obligation  of  any  sort  results  by  virtue  of  the 
law,  or  of  local  customs,  or  the  usages  of  particular  trades,  from 
the  written  stipulations,  such  duty  or  obligation  may  not  only  be 
enforced,  as  though  it  were  expressly  included  among  the  written 
terms,  but  is  as  carefully  guarded  by  the  rule  now  under  consid- 
eration as  if  expressed  in  the  written  paper,  and  cannot  be  con- 
tradicted or  qualified  by  parol  evidence.  (6) 

§  203.  But  the  common  law  does  not  prohibit  parties  from  mak- 
ing contracts  of  which  only  part  is  in  writing.  A  man  may  agree 
to  build  a  carriage  for  another,  and  the  description  of  the  vehicle 
may  be  put  in  writing  and  the  price  may  be  agreed  on  by  parol, 
or  vice  versa^  or  the  parties  may  say  in  substance,  **  We  agree  to 
what  is  contained  in  such  a  writing,  with  such  additions  and  ex- 
ceptions as  we  now  agree  upon  by  word  of  mouth,"  and  there  is 
no  legal  objection  to  this.  Parol  evidence  may  be  used  to  show 
what  were  the  additions  and  exceptions,  and  the  writing  is  con- 
clusive as  to  the  rest.  (6^) 

§  204.  When  either  a  part,  or  the  whole  of  an  agreement,  is 
thus  made  in  writing,  or  by  reference  to  a  writing,  the  agreement 
in  general  cannot  be  proven  by  any  other  means  than  by  adduc- 
ing the  writing  itself  in  proof,  so  that  independently  of  the  stat- 
ute, the  writing  is  an  indispensable  pai*t  of  the  case  of  him  who 
seeks  to  prove  the  agreement.  (J^)  But  this  result  only  takes 
place  when  the  writing  is  by  the  consent  of  both  parties  agreed  to 
be  that  which  settles  and  contains  their  contract  in  whole  or  in 
part.  The  case  is  different,  if  one  of  the  parties  chooses  to  write 
down  for  himself  without  the  concurrence  and  assent  of  the  other, 
or  if  a  by-stander,  without  the  authority  of  both,  should  write  out 
what  they  said.  The  writing  of  the  by-stander  is  not  evidence  at 
all  in  such  a  case,  though  he  may  use  it  to  refresh  his  memory,  if 
called  as  a  witness ;  but  if  one  of  the  parties  had  employed  him 
to  make  the  writing,  or  had  admitted  its  accuracy,  it  would  be 

HennessT,  48  N.  T.  415  ;  Small  v.  Quincj,  ham,  3  B.  &  S.  669 ;  33  L.  J.  Q.  B.  17. 

4  Greenl.  497 ;  Tayloe  v.  Ri^^gs,  1  Peters  But  see  the  language  of  Williams  J.  in 

(U.  S.),  591 ;  Clark  v.  New  York  Life  Ins.  Clapham  v.  Langton,  34  L.  J.  Q.  B.  46. 

&  Trust  Co.  7  Lansing,  322 ;   Eden  v.  See,  also,  Fawkes  v.  Lamh,  31  L.  J.  Q.  B. 

Blake,  13  M.  &  W.  614,  617,  618  ;  Stoops  98. 

V.   Smith,   100  Mass.   63,  65 ;    Groot  v.  [b^]  [McBride  v.  Silyerthonie,  11  IT.  C. 

Stoiy,  44  Vt.  200  ;  Henderson  v.  Cotter,  Q.  B.  545.] 

15  U.  C.  Q.  B.  345;   Mason  v.  Brunskill,  {l^)  [Caldwell  17.  Green,  8  U.  C.  Q.  B. 

lb.  300.]  327.] 
(6)  Per  Blackburn  J.  in  Surges  v.  Wick- 
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receivable  in  evidence  against  him  as  an  admission,  and  the  same 
would  be  the  case  as  to  what  one  party  had  written  down  for  him- 
self. But  such  writing,  not  binding  on  both,  would  not  be  indis- 
pensable for  legal  proof  of  the  contract,  nor,  although  of  great 
weight,  would  it  be  conclusive  upon  him  against  whom  it  is  evi- 
dence, as  being  his  admission. 

§  205.  The  statute  of  frauds  leaves  all  this  law  quite  as  it  was 
before.  If  the  contract  be  in  writing,  in  whole  or  in  part,  it  must 
be  proven  as  containing  the  only  legal  evidence  of  the  terms  of  the 
agreement,  even  though  not  signed  or  not  sufficient  under  the  stat- 
ute to  make  the  contract  good,  and  though  there  be  sufficient  evi- 
dence of  part  payment  or  of  part  acceptance  and  receipt  to  estab- 
lish the  validity  of  the  contract.  (<?)  The  writing  in  such  a  case  is 
as  indispensable  in  contracts  for  the  sale  of  goods  of  less  value  than 
lOZ.  as  in  those  above  that  limit,  and  is  as  conclusive  in  settling 
what  the  terms  of  the  bargain  are  as  if  the  statute  of  frauds  had 
never  been  passed.  And  where  a  party  has  signed  a  paper  which 
is  not  a  writing  agreed  upon  between  the  two,  as  containing  the 
terms  of  their  agreements,  his  adversary  may  use  the  paper,  if  he 
please,  as  an  admission  made  in  his  favor ;  but  he  is  not  bound  to 
offer  it  any  more  than  he  would  be  bound  to  prove  a  verbal  ad- 
mission of  his  adversary,  nor  is  the  effect  of  a  written,  any  greater 
than  that  of  a  verbal,  admission.  In  a  word,  it  is  always  neces- 
sary to  distinguish  whether  the  writing  is  the  contract  of  both 
parties,  or  the  admission  of  one.  (c^} 

§  206.  The  two  cases  of  Ford  v.  Yates  (d)  and  Lockett  v.  Nick- 
lin  («)  afford  an  illustration  of  the  effect  of  the  statute  p^^^  ^ 
of  frauds,  taken  in  connection  with  the  common  law  Yates, 
rules  of  evidence  on  this  subject.  In  Ford  v.  Yates  the  memo- 
randum of  the  sale  made  between  the  parties  said  nothing  as  to 
credit ;  it  was  a  sale  of  two  parcels  of  hops,  one  of  thirty-nine 
pockets,  and  the  other  of  five  pockets,  both  at  seventy-eight  shil- 
lings. The  vendor  delivered  the  smaller  parcel,  but  refused  to  de- 
liver the  thirty-nine  pockets  without  payment ;  and  the  court  held 
parol  evidence  inadmissible  to  show  that  the  hops  were  sold  at  six 
months*  credit,  and  that  this  had  been  the  usual  course  of  dealing 

(c)  [As  to  efiect  of  loss  of  memoran-    are  chieflj  extracted  from  the  very  valaa- 
dam,  see  Ryan  o.  Salt,  3  U.  C.  C.  P.  83.]       able  treatise  of  Blackbarn  J. 
(e^)  The  foregoing  preliminaiy  remarks        {d)  2  M.  &  6.549. 

(e)  2  Ex.  93. 
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between  the  parties.  But  in  Locke tt  v.  Nicklin  where  the  goods 
Lockett  V,  ^^^^  ordered  in  a  letter  containing  a  reference  to  a  con- 
Nickiin.  versation  between  the  parties,  and  were  supplied  with  an 
invoice,  nothing  being  said  either  in  the  letter  or  the  invoice  aboat 
the  terms  of  payment,  parol  evidence  was  received  of  an  agree- 
ment to  give  six  months'  credit.  The  distinction  made  was,  that 
in  Ford  v.  Yates  the  action  was  based  on  a  written  contract  con- 
tained in  the  memorandum  which  could  not  be  varied  by  parol 
evidence,  while  in  Lockett  v.  Nicklin  the  mle  was  really  by  paroU 
and  the  subsequent  writings  were  merely  offered  in  proof  of  a 
parol  bargain  which  had  become  binding  by  the  delivery  and  ac- 
ceptance of  the  goods ;  so  that  the  purchaser  was  at  liberty  to 
supplement  the  proof  of  the  bargain  by  showing  that  there  was 
an  additional  stipulation,  namely,  an  agreement  for  six  months' 
credit. 

§  207.  It  is  of  course  quite  beyond  the  scope  of  the  present 
Parol  evi-  treatise  to  enter  with  any  minuteness  into  the  law  of 
dence,         evidence,  but  the  examination  of  this  clause  of  the  stat- 

when  ad-  ' 

missibie  ute  would  be  very  incomplete  without  some  reference  to 
there  is  the  decisions  which  determine  in  what  cases,  for  what 
note  of  the  purposes,  and  to  what  extent,  parol  evidence  is  admissi- 
bargam.  ^Hq  to  affect  the  rights  of  the  parties,  when  there  exists 
a  note  or  memorandum  in  writing  of  the  bargain  sufficient  to  sat- 
isfy the  17th  section. 

§  208.  It  must  be  steadily  borne  in  mind  that  the  statute  was 
True  the-  Dct  enacted  for  cases  where  the  parties,  either  in  person 
clause  of*'  ^^  ^1  agents,  have  signed  a  written  contract ;  for  in  those 
the  statute,  cases  the  common  law  affords  by  its  rules  quite  a  suffi- 
cient guaranty  against  frauds  and  perjuries  as  is  provided  by  the 
statute.  The  intent  of  the  statute  was  to  prevent  the  enforce- 
ment of  parol  contracts  above  a  certain  value,  unless  the  defend- 
ant could  be  shown  to  have  executed  the  alleged  contnict  by 
partial  performance,  as  manifested  by  part  payment,  or  part 
acceptance,  or  unless  his  signature  to  Bome  written  note  or  mem- 
orandum oi  the  bargain  —  not  to  the  bargain  itself — could  be 
shown.  (/)     The  existence  of  the  note  or  memorandum  presup- 

(/)  See  the    remarks    of   Erie   J.    in  L.J.  C.P.I  50;  and  of  Lord  Wenslevdale 

Sievewright  v.  Archibald,  17  Q.  B.   104;  in  Ridgway  w.  Wharton,  6  H.  L.  Cas.  305. 

20  L.  J.  Q.  B.  529 ;  of  Williams  J.  in  The  statement  in  the  text  is  to  be  found 

Bailey  v.  Sweeting,  9  C.  B.  N.  S.  843  ;  30  passim  in  the  cases  on  this  subject. 
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poses  an  antecedent  contract  by  parol,  of  which  the  writing  is  a 
note  or  memorandum,  (jg) 

§  209.  It  is  a  very  simple  deduction  from  this  theory  of  the  stat- 
ute, that  parol  evidence  is  admissible  for  the  purpose  of  puroievi- 
showing  that  the  written  paper  is  not  a  note  or  memo-  denceisad- 

*^  r   r  missible  to 

rauidum  of  the  antecedent  parol  a£^reement,  but  only  of  show  that 

m  .  111....  -1  •!      *^®  writing 

part  of  it,  and  the  decisions  are  quite  in  accordance  with  is  not  a 
this  view.     Thus,  if  the  writing  offered  in  evidence  con-   whoUbax- 

m 

tains  no  reference  to  the  price  at  which  the  goods  were  *^**"' 
sold,  parol  evidence  is  admissible  to  prove  that  a  price  was  actually 
fixed,  and  the  writing  is  thus  shown  not  to  be  a  note  of  the  agree- 
ment, but  only  of  some  of  its  terms.  (A)  So  where  a  sale  of  wool 
was  made  by  sample,  and  one  of  the  terms  of  the  bargain  was  that 
the  wool  should  be  in  good  dry  condition,  parol  evidence  was  ad- 


(g)  ["It    mnst   be  observed    that    the 

conti*act  itself,  and  the  memo- 

Oontnct         random  which  is  necessary  to 
umI  memo-  -^ 

randuu  dj»-  its  validity  under  the  statute 
tioet.  q£  ff^n^g^  urg^  in  their  nature, 

distinct  things.  The  statute  presupposes 
a  contract  by  parol.  Marsh  v.  Hyde,  3 
Gray,  333.  The  contract  may  be  made 
at  one  time,  and  the  note  or  memorandum 
of  it  at  a  subsequent  time.  The  contract 
may  be  proved  by  parol,  and  the  memo* 
randum  may  be  supplied  by  documents 
and  letters,  written  at  various  times,  if  they 
all  appear  to  have  relation  to  it,  and,  if 
coupled  together,  they  contain  by  state- 
ment or  reference  all  the  essential  parts  of 
the  bargain,  signed  by  the  party  to  be 
charged,  or  his  agent.  Williams  v.  Ba- 
con, 2  Gray,  387,  391."  Hoar  J.  in  Ler- 
ned  V,  Wannemacher,  9  Allen,  412,  416; 
Gale  r.  Nixon,  6  Cowen,  445 ;  1  Sugden 
V.  &  P.  (8th  Am.  ed.)  129;  Thompson  v. 
Menck,  4  Abb.  (N.  Y.)  App.  Dec.  400. 
"I  make  a  distinction  between  the  con- 
tract and  the  memorandum  of  the  con- 
tract ;  the  latter  may  be  made  long  after 
the  terms  have  been  agreed  to ;  and  the 
making  of  the  one  is  entirely  distinct  from 
the  other."  Erie  C.  J.  in  Parton  v.  Crofts, 
16  C.  B.  N.  S.  11,  21.  See  Ide  v,  Stan- 
ton, 15  Vt.  690;  Webster  v.  Zielly,  52 
Barb.  482;    Davis  v.  Moore,  13    Maine, 


424  ;  ante,  §  143,  note  (i) ;  Hunter  o,  Gid- 
dings,  97  Mass.  41,  44;  Phillips  v.  Oc- 
mulgee  Mills,  55  Ga.  633;  Bird  v.  Mon- 
roe, 66  Me.  337;  Richey  ».  Garvey,  10  Ir. 
L.  R.  544.  So  where  a  parol  contract  of 
sale,  originally  void  under  the  statute  of 
frauds,  is  made  valid  by  performance  and 
delivery  of  property,  it  creates  no  new 
contract.  It  only  makes  binding  the  orig- 
inal agreement,  which  thereupon  be- 
comes valid  and  effectual  as  to  both  par- 
ties, to  be  enforced  and  carried  out  ac- 
cording to  its  original  terms.  Lawton  v. 
Keil,  61  Barb.  558.  In  a  recent  case  in 
the  queen's  bench,  a  memorandum  in 
writing  made  by  the  defendant,  after  the 
goods  had  been  delivered  to  a  carrier  and 
been  totally  lost  at  sea  while  in  his  hands, 
was  held  sufficient  to  take  the    Memoran- 

case  out  of  the  statute,  and  no    dum  may  be 

,        .       ,  »    made  after 

notice  18  taken  m  the  case  of   good«  de- 

the  fact  that  the  goods  were  »'roy«d. 
not  in  existence  when  the  memorandum 
was  furnished.  Leather  Cloth  Co.  v.  Hie- 
ronimus,  L.  R.  10  Q.  B.  140.  See  Town- 
send  17.  Hargraves,  118  Mass.  325,  cited 
ante,  §  91,  note  (/).] 

(A)  Elmore  v.  Kingscote,  5  B.  &  C.  583  ; 
Goodman  v.  Griffiths,  1  H.  &  N.  574; 
S.  C.  26  L.  J.  Ex.  145 ;  Acebal  v.  Levy, 
10  Bing.  376. 
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mitted  to  show  this   fact,  and  thus  to  inTalidate   the  sold  note 
signed  by  the  broker,  which  omitted  that  stipuL&tioo.  (t) 

§  210.  And  the  same  principle  which  permits  the  defendant  to 
w  .  .  .  offer  parol  evidence,  showine:  that  the  written  note  is 
bie  to  sup-    imperfect,  and  therefore  not  soch  a  note  as  satisfies  the 

pigment  aa 

imperfect  Statute,  forbids  him  who  sets  up  the  writing  for  the  pur- 
pose of  binding  the  other  from  supplementing  the  writ- 
ing by  parol  proof  of  terms  or  stipulations  not  contained  in  it ;  (^i:) 
for  it  is  manifest,  that  by  offering  such  proof,  he  admits  that  the 
writing  does  not  contain  a  note  of  the  bargain,  but  only  of  part 
of  it.  (0 

§  211.  It  is  also  on  this  principle  that  when  the  bargain  is  to 
^  ^.  be  made  out  by  separate  written  papers,  parol  eTidesce 
bie  to  con-  is  not  allowed  to  connect  them,  but  they  must  either  be 
rale  writ-  physically  attached  together,  (Z^)  so  as  to  show  that 
teopapen.  ^^jj^y  constitute  but  one  instrument,  or  they  must  be 
connected  by  reference  in  the  contents  of  one  to  the  contents  of 
the  other,  (tw)  as  will  be  fully  seen  tw/ra,  §§  242-248. 

(i)  Pitta  9.  Beckett,  13  M.  &  W.  743.  It  was  held  that  this  was  an  incompkte 

[So  it  may  be  ^hown  that  it  was  one  of  memorandoro,  and  that  the  rendees  ooaM 

the  terms  of  an  oral  contract  of  sale  that  not  show  that  the  word  '*  sold  "  was  omit- 

the  goods  sold  were  to  be  subject  to  the  ted  before  A.  P.  Lee  &  Bro.  by  mistake.] 

pttrcbaser*8  approval,  in  order  to  establish  (/}  Boydellr.  Drommond,  11  Ea«t,  142 ; 

the  insufficiency  of    a  broker's   note  in  Fitzmaurice  v.  Bavley,  9  H.  L.  Cas.  78; 

writing  of  the  sale,  which  omitted   that  Holmes  r.  Mitchell,  7  C.  B.  N.  S.  361,  and 

portion  of  the  oral  contract,  to  take  the  28  L.  J.  C.  P.  201 ;  Hamor  r.  Groves,  15 

case   out   of   the   statute.     Boardroan   p.  C-  B.  667 ;   24  L.  J.  C.  P.  53.     [See  1 

SiHwner,  13  Allen,  353,  358,  359.     And  Sugden  V.  &  P.  (8th  Am.  ed.)  140,  note 

in  CoJdington  r.  Goddard,  16  Gray,  436,  {d).] 

it  was  held  that  if  the  broker,  in  his  en-  (/i)  [Kaitling  p.  Parkin,  23  U.  C.  C.  P. 

try,  omitted  any  essential  element  of  the  569.] 

contract,  it  would  be  an  insufficient  note  (m)  Hinde  v.  Whitefaonse,  7  East,  558: 

or   meinorandnm  of    it.      See   Davis  v.  Kenworthy  v.  Schofield,  2  B.  &  C.  945; 

Shield,  26  Wend.  341.]  [Frceport  v.  Bartol,  3  GreenL  340;  Mor- 

{k)  [See  Jcnness  v.  Mount  Hope  Iron  ton  p.   Dean,   13   Met.  385 ;    Lemed  r. 

Co.  53  Maine,  20;  Salmon  Falls  Manuf.  Wannemacher,  9  Allen,  417;    Smith  r. 

Co.  V,  Guddard,   14  How.  (U.  S.)   446;  Arnold,  5  Mason,  416 ;  0*Donncll  r.  Lee- 

O'Donncll   t;.  Lecman,  43    Maine,   158;  man,  43  Maine,  158;  Fowler  v.  Rcdican, 

Dana  v.  Hancock,  30  Vt.  616.      In  Lee  5^  111.405;  Kurtz  p.  Cummings,  24  Penn. 

V.  Hills,  66  Ind.  474,  the,  memorandum  St.  35;  Adams  p.  McMillan,  7  Porter,  73 ; 

was  in  the  following  form:  "  Terre  Haute,  Moale  v.   Buchanan,  11  Gill  &  J.  314; 

Lid., 187  ,  — A.  P.  Lee&  Bro.  (then  Price  p.  Griffith,  1  De  G.,  M.  &  G.  80; 

Aji  to  Bap-       followed  a  list  of  the  articles  Peek  v.  North  Staffordshire  Railway  Ca 

pi>inKomi8-   contracted  for)  Freight.   Ship  10  U.  L.  Cas.  473, 568;  Williams  v.  Baooo, 

m^moran-       Emp.  Line,  60  days  accept-  2  Gray,  391 ;  Johnson  v.  Buck,  6  Vroom 

d""*-              anc2.    (Signed)  Hills  Bros."  (N.  J.),  344;  Knox  p.  King,  36  Ala.  367 ; 
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§  212.  But  where  a  purchaser  agreed  to  pay  by  a  check  on  his 
brother,  the  court  held  that  this  was  not  one  of  the  terms  which 
need  appear  in  the  writing;  and  further,  that  parol  proof  that 
under  the  contract  certain  candlesticks  were  to  be  made  with  a 
gallery  to  receive  a  shade  did  not  affect  the  suflBciency  of  the  writ- 
ing which  described  them  as  "  candlesticks  complete."  (n) 

§  213.  Although  parol  evidence  is  not  admissible  to  supply  omis- 
sions or  introduce  terms,  or  to  contradict,  alter,  or  vary  ^^  .  .^^ 
a  written  instrument,  it  is  admissible  for  the  purpose  of  to  identify 
identifying  the  subject-matter  to  which  the  writing  re-  ject-mat- 
f  ers.  ((?)     Thus,  where  the  written  letter  contained  an 

Hidgwaj  V.  Ingram,  50  Ind.  145,  148;  Mass.  63,  66,  and  cases  cited;  Colt  J.  in 
Peirce  v.  Corf,  L.  B.  9  Q.  B.  210.  In  Sweet  o.  Shumway,  102  Mass.  367,368; 
Ridgwaj  17.  Wharton,  6  H.  L.  Cas.  238,  Miller  v.  Stevens,  100  lb.  518,  522.  Such 
"  instructions "  were  referred  to,  and  it  evidence  must  be  confined  to  Pnrol  evi- 
was  held  that  it  might  be  shown  by  parol  the  question  of  identity  in  fdJJJafy°Bub- 
evidence  that  instructions  had  been  given  kind,  and  must  not  be  ex-  Jeot-matter. 
in  writing,  and  that,  there  had  been  no  tended  to  comparisons  in  degree  or  qnaU 
other  instructions  than  the  written  docu-  ity.  It  is  admissible  only  when  the  writ- 
ment,  which  was  produced.  Lord  Cran-  ing  does  not  distinctly  define  the  article 
liord  Cran-  worth  said :  "  The  authorities  to  be  delivered,  so  as  to  enable  its  iden- 
M*toplrol^  lead  to  this  conclusion,  that  if  tity  to  be  seen  upon  the  face  of  the  trans- 
eTideoc«.  there  is  an  agreement  to  do  action.  Wells  J.  in  Pike  v.  Fay,  101 
something,  not  expressed  on  the  face  Mass.  134,  137.  Where  an  action  was 
of  the  agreement  signed,  that  something  brought  for  breach  of  a  written  agreement 
which  is  to  be  done  being  included  in  to  receive  "  white  willow  cuttings,"  and 
some  other  writing,  parol  evidence  may  pay  for  them,  parol  evidence  was  held  ad- 
be  admitted  to  show  what  that  writing  is,  missible  to  show  that  the  sale  was  by  sam- 
so  that  the  two  taken  together  may  con-  pie,  and  that  the  cuttings  tendered  did  not 
Btitute  a  binding  agreement  within  the  correspond  with  the  sample,  and  were  not 
statute  of  frauds."  6  H.  L.  Cas.  257 ;  identical  in  kind  with  those  described  by 
Saoroann  v.  James,  L.  B.  3  Ch.  Ap.  508,  the  vendor,  and  which  he  undertook  to 
was  similar.     See  Jackson  v.  Oglander,  deliver.    Pike  i;.  Fay,  101  Mass.  134.    See 

2  H.  &  M.  465;  Lee  v.  Mahony,  9  Iowa,  Hart  i^  Hammett,  18  Vt.  127  ;  Gray  v. 
S44;  Ide  v.  Stanton,  15  Vt.  685;  Bhoades  Harper,  1  Story,  574;  Hill  v.  Bewee,  11 
V.  Castner,  12  Allen,  130;  Spear  v.  Hart,  Met.  268;  Miller  v.  Stevens,  100  Mass. 

3  Bob.  420;  Phippen  v.  Hyland,  19  U.  518,522,  and  ca&es.    Parol  evidence  has 
C.  C.  P.  416 ;  fieckwith  r.  Talbot,  2  Col.  been  admitted  to  explain  or   tq  explain 
699  ;  Boyce  p.  Greene,  Batty  (Ir.),  608.]  show  the  meaning  of  the  fol-    vtmiMB. 

(n)  Sari  v,  Bonrdillon,  26  L.  J.  C.  P.  lowing  terms  and  phrases  employed  in 

78  ;  I  C.  B.  N.  S.  188.     [See  Coddington  written  contracts:  ''Consigned  6  ms."  at 

r.  Ooddard,  16  Gray,  436.]  the  bottom  of  a  bill  of  parcels  of  goods 

(o)  Batemanv.  Phillips,  15  East,  272;  sold.  Georgev.  Joy,  19  N.H.544.  "Terms 

Shortrede  v.  Cheek,  1  Ad.  &  £.  57 ;  Mum-  cash,"  upon  a  bill  of  parcels.    George  v. 

ford  V.  Gething,  7  C.  B.  N.  S.  305,  and  29  Joy,  supra.    "  Their  freight,"  in  a  con- 

L.  J.  C.  P.  105 ;  [Caulkins  v.  Hellman,  14  tract  to  transport.    Noyes  v.  Canfield,  27 

Bud,  330;  Waldron  r.  Jacob,  Ir.  B.  5  £q.  Vt.  79.    The  "12i"  in  a  memorandum 

131.     Wells  J.  in  Stoops  t;.  Smith,  100  "bought  150  tons  of  madder,  12^,  6  ms.'' 
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agreement  to  purchase  **yonr  wool,"  parol  evidenoe  was  ad- 
mitted to  apply  the  letter,  and  to  show  what  was  meant  by  ^^  year 
Also  to  wool.''  (j})  Parol  evidence  is  also  admitted  to  show  the 
aiUoDof"'  Bituatiou  of  the  parties  at  the  time  the  writing  was  made, 
parties.  Qj^^  i]^Q  circumstances ;  (9}  to  explain  the  language,  u 
for  instance,  to  show  that  the  bought  and  sold  note  have  the 
same  meaning  among  merchants,  though  the  language  seems  to 
Also  the  vary  ;  (r)  and  to  show  the  date  when  the  bargain  was 
M^woi^  made.  («)  Parol  evidence  was  likewise  admitted  to 
to^triide**^  show  that  a  sale  of  "  fourteen  pockets  of  Kent  hops,  at 
u»^c«-  100«.,  meant  100«.  per  cwt.,  according  to  the  usage  of 
the  hop  trade,  (ty  Also  to  show  a  mistake  in  drawing  up  the 
Also  mis-  bought  and  sold  notes  (whereby  certain  goods  were 
omiu'iDg  omitted},  in  an  action  of  trover  by  the  vendors  against 
iou^ht"  d  **^®  purchaser  for  the  goods  so  omitted  after  they  had 
sold  notes,  been  paid  for,  and  taken  into  possession  by  the  pur- 
chaser, (m) 

§  214.  Parol  evidence  is  also  admissible  to  show  that  a  written 
document,  purporting  to  be  an  agreement,  and  signed 
by  the  parties,  was  executed,  not  with  the  intention  of 
making  a  present  contract,  but  like  an  escrow,  or  writ- 
ing to  take  effect  only  on  condition  of  the  happening  of  a 


Also  to 
show  that 
writing 
was  only  to 
take  effect 
condition- 
ally. 


Dana  v.  Fielder,  2  Kernan,  40.  "  Cash," 
in  a  contract,  to  mean  a  credit  of  a  few 
days,  by  cnstom.  Steward  v.  Scudder,  4 
Zabr.  (N.  J.)  96.  But  see  Foley  v.  Mason, 
6  Md.  37.  "  Horn  chains,"  Sweet  v.  Sham- 
way,  102  Mass.  365.  In  an  action  on  a 
written  contract  for  the  delivery  of  a  cargo 
of  coal,  '*  water  nine  and  one  half  feet," 
parol  evidence  is  competent  to  show  what 
number  of  tons  of  coal  usually  constituted 
the  cargo  of  a  vessel  drawing  that  depth 
of  water.  Rhuades  v.  Castner,  12  Allen, 
130.  If  goods  are  sold  with  "  all  faults," 
parol  evidence  is  admissible  to  show  that 
these  words  have  a  well  established  mean- 
ing in  the  trade  in  such  goods,  and  what 
that  meaning  is.  Whitney  v.  Boardman, 
118  Mass.  242,  247.  Devens  J.  said  in 
this  case :  '*  It  is  not  necessary  that  terms 
should  be  technical,  scientific,  or  ambig> 
nous  in  themselves,  in  order  to  entitle  a 
party  to  show  by  parol  evidence  the  mean- 


ing attached  to  them  by  the  parties  to  the 
contract.  Whitmarsh  v,  Conway  Ins.  Co. 
16  Gray,  359."J 

(p)  Macdonald  v.  Longbottom,  28  L.  J. 
Q.  B.  293 ;  S.  C.  on  appeal,  !£.&£. 
977,  and  29  L.  J.  Q.  B.  256. 

(q)  Per  Tindal  C.  J.  in  Sweet  v.  Lee,  3 
M.  &  G.  466 ;  [Wells  J.  in  Stoops  r.  Smith, 
100  Mass.  63,  66,  and  caset.] 

(r)  Bold  V.  Kayner,  1  M.  &  W.  343; 
and  per  Erie  C.  J.  in  Sievewrigfat  r. 
Archibald,  17  Q.  B.  124;  20  L.  J.  Q.  & 
529. 

(s)  Edmunds  v.  Downs,  2  C.  &  K.  459 ; 
Hartley  v.  Wharton,  11  Ad.  &  £.  934; 
Lobb  V.  Stanley,  5  Q.  B.  574. 

{()  Spicer  v.  Cooper,  1  Q.  B.  434; 
[Kelaon  J.  in  Salmon  Falls  Manuf.  Co.r. 
Goddard,  14  How.  (U.  S.)  455.] 

(u)  Steele  v.  Haddock,  10  Ex.  643;  24 
Li*  J.  Ex.  78* 
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future  event ;  (x)  or  was  even  to  be  modified  upon  some  future 
contingency,  (y)  Parol  evidence  is  also  admissible  to  explain 
a  latent  ambiguity  in  a  contract  of  sale,  as  where  a  j^o  explain 
bargain  was  made  for  the  sale  of  cotton,  ^^  to  arrive  ex  biguitj. 
Peerless  from  Bombay,"  parol  evidence  was  held  admissible  to 
show  that  there  were  two  ships  Peerless  from  Bombay,  and  that 
the  ship  Peerless  intended  by  the  vendor  was  a  different  ship  Peer- 
less from  that  intended  by  the  buyer,  so  as  to  establish  a  mistake 
defeating  the  contract  for  want  of  a  consensits  ad  idem,  (z) 

§  215.  The  admissibility  of  parol  evidence  of  particular  com- 
mercial usages  to  engraft  terms  into  the  bargain,  or  even       ^ 
to  introduce  conditions  apparently  at  variance  with  the  ticuiar 
iroplication  resulting  from  the  written  stipulations  (as   ciai  usages. 
was  done  in  Field  v.  Lelean,  (a)  where  evidence  was  ad-  Field©. 
mitted  of  a  usage  in  the  sale  of  mining  shares,  not  to 
make  delivery  before  payment,  although  the  written  terms  were 
for  a  price  payable  infuturd)^  is  too  large  a  branch  of  the  subject 
to  be  here  treated  in  detail,  and  the  reader  must  be  referred  to 
the  decisions  which  are  collected  and  classed  in  the  notes  to  Wig- 
glesworth  v.  Dallison,  in   the  first  volume  of  Smith's  Leading 
Cases.  (6) 


(x)  Pym  V,  Campbell,  6  E.  &  B.  370 ; 
25  L..  J.  Q.  B.  277 ;  Furness  v.  Meek,  27 
Xi.  (T.  £x.  34. 

(y)  Rogers  v.  Hadley,  2  H.  &  C.  227; 
32  1..  J.  Ex.  241. 

(z)  Raffles  v.  Wichelhaus,  2  H.  &  C. 
906;  33L.  J.  £x.  160. 

(a)  6  H.  &  N.  617;  30  L.  J.  Ex.  168. 

(6)  Vol.  i.  p.  546  et  seq. ;  [Salmon  Falls 
Manuf.  Co.  r.  Goddard,  14  How.  (U.  S.) 
446, 454 ;  Boardman  v.  Spooner,  13  Allen, 
353, 359, 360 ;  Morse  v.  Brackett,  98  Mass. 
209;  Clark  v.  Baker,  11  Met  186.  In 
Haskins  p.  Warren,  115  Mass.  535,  Wells 
J.  said :  "  Usage  is  a  matter  of  fact,  not  of 

•  hnt  ^^P^"**^**-  Usage  of  irade  is  a 
it  is,  and  iti  conrse  of  dealing ;  a  mode  of 
effect.  conducting  transactions  of  a 

particular  kind.  It  is  proved  by  witnesses 
teatif  jing  of  its  existence  and  uniformity 
from  tbeir  knowledge  obtained  by  obser- 
vation of  wbat  is  practised  by  themselves 
and  others  in  the  trade  to  which  it  relates. 
Bat  their  conclusions  and  inferences  as  to 

13 


its  effect,  either  upon  the  contract  or  the 
legal  title  or  rights  of  parties,  are  not 
competent  to  show  the  character  or  force 
of  the  usage.  Neither  is  it  competent  for 
them  to  teiitify  what  is  the  understanding 
of  others  in  regard  to  its  effect.  The  ef- 
fect is  to  be  determined  by  the  court,  or  by 
the  jury  under  its  direction.  Like  other 
facts  and  circumstances  attending  a  trans- 
action, usage  serves  to  aid  in  interpreting 
and  applying  the  words  and  acts  or  con- 
duct of  parties  in  their  dealings  with  each 
other,  when  the  words  and  acts  them- 
selves are  equivocal  or  not  explicit  and 
decisive.  Their  dealings  are  supposed  to 
be  conducted  with  reference  to,  or  at  least 
in  accordance  with,  the  usage,  and  it  may 
therefore  be  resorted  to  for  aid  in  supply- 
ing the  unexpressed  terms  of  their  agree- 
ments, on  the  ground  of  presumed  inten- 
tion and  mutual  nnderstanding  In  this 
way  it  may  modify  the  application  of  gen- 
eral rules  of  law.  But  it  cannot  be  al- 
lowed to  control  the  express  intention  of 
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§  216.  After  a  contract  has  been  proven  by  the  production  d 
Parol  evi-  a  written  note  or  memorandum  sufficient  to  satisfy  the 
Bubsequent  Statute,  the  qucstion  often  arises  as  to  the  admissibility 
toaUer or'  ^^  parol  proof  of  a  subsequent  agreement  to  change  or 
annul  the     annul  it.     At  common  law  it  is  competent  to  the  parties 

written  ,  j  tx   v 

note.  at  any  time  after  an  agreement  (not  under  seal)  has 

the  parties  to  an  agreement;  nor  the  inter-  115  Mass.  536.    And  in  this  case  it  vts 

pretation  and  effect  which  result  from  an  decided  that,  if  goods  sold  are  deliTered 

established  rule  of  law  applicable  to  it ;  to  the  purchaser,  and  there  is  evidence  thst 

nor  to  engraft  on  a  contract  of  sale  a  the  delivery  was  for  the  purpose  of  exaE> 

stipulation  or  obligation  different  from  or  ination  or  other  special  and  limited  par* 

inconsistent  with  the  rule  of  the  common  pose,  and  not  for  the  purpose  of  pr'izz 

law  on  the  same  subject."    Dickinson  v.  absolnte  posaesMion  to  the  purchaser,  evi- 

Gay,  7   Allen,  29;  Dodd  v.  Farlow,  U  dence  is  admissible  that  it  was  in  the  nsasl 

lb.   426 ;  Boardman   r.   Spooner,  13   lb.  course  of  dealing  to  give  opponnnitr  for 

353;  Reed  i;.  Richardson,  98  Mass.  216;  examination  in  that  mode.    But  if  gco^ 

Odiorne  v.  New  England  Ins.  Co.  101  lb.  sold  are  delivered  for  the  purpose  of  cob- 

551 ;  Snelling  v.  Hall,  107  lb.  134 ;  Car-  pleting  the  sale,  evidence  of  a  usage  that 

kin  V.   Savory,  14  Gray,  528 ;   Read  t;.  the  sale  is  not  completed  is  inadmis^ibk. 

Pres.  &c.,  of   Hud.  &  Del.  Canal  Co.  2  So  a  usage  that  no  title  passes  upon  an 

Alb.  L.  J.  892 ;  Brown  v.  Browne,  9  U.  ordinary  sale  and  delivery,  without  acwil 

C.  Q.  B.  312  ;  Hayes  v.  Nesbitt,  25  U.  C.  payment  of  the  consideration  within  acer- 

C.  P.  101  ;  Polhemus  v.  Heiman,  50  Cal.  tain  number  of  days,  is  unrea>onable  an^ 

438;  Mears  v.  Waples,  4  Houston  (Del.),  invalid.    Evidence  of  u^age  is  inadmis^ib!e 

62 ;    Coif  man   v.  Campbell,    87   111.    98  ;  to  contradict  the  terms  of  an  express  coa- 

The  Chicago  Packing  &  Provision  Co.  v,  tract.    Brown  v,  Foster,  113  Mass.  13€. 

Tilton,  lb.  547 ;  Lyon  v.  Culbertson,  83  In  Bailey  v,  Bensley,  87  111.  556,  Sheldon 

lb.  33  ;   Corbett  v.  Underwood,  lb.  324 ;  J.  said  :  "  A  person  who  deals  in  a  partic- 

Doane  r.  Dunham,  79  lb.  131  ;  Smyth  v,  ular  market  must  be  taken  to    g^^^^j^- 

Exr's  of  Ward,  46  Iowa,  339;  Barker  t*.  deal  according  to  the  known,   of  iL«affr; 

Borzone,  48  Md.  474 ;  Farmers'  &  Mechan-  general,  and  uniform  custom    ^^^led^ 


ics'  Bank  v.  Erie  R.  W.  Co.  72  N.  Y.  188 ;  or  usage  of  that  market ;  and    w>t 

Marshall  v.  Perry,  67  Me.  78  ;  Malcomson  he  who  employs  another  to 

V,  Morton,  11  Ir.  L.  R.  230;  Page  v.  Myers,  act  for  him  at  a  particular  place  or  mar- 

6  Ir.  Jur.  N.  S.  364.    "  The  understand-  ket  must  be  taken  as  intending  that  the 

ing  of  a  community  or  of  a  class,  as  to  a  bu&iness  to  be  done  will  be  done  aocordirg 

legal  effect  or  an  implication  of  law,  is  to  the  usage  and  cubtom  of  that  place  or 

not  a  valid  usage ;  and  evidence  to  prove  market,  whether    the  principal    in   £k: 

it  is  not  competent  to  determine  legal  knew  of  the   usage  or  custom  or  ncL" 

rights  under  contracts.     So,  too,  the  in-  White  w.  Fuller,  67  Barb.  267.    In  Swifi 

tent  or  understanding  with  which  parties  t;.  Gifford,  2  Low.  110,  it  appeared  ihar 

enter  into  a  particular  contract,  or  con-  there  was  a  custom  among  Massachusetts 

duct  in    its    execution,  is    not  properly  whalemen,   by  which   a  whale  cmpturttl 

shown  by  evidence  of  the  intent  or  under-  by  the  joint  labors  of  two  or   c«»fco»  im 

standing  with  which  others  perform  like  more  vessels'  crews  belonged    wbOe  fi<h- 

transactions,  although  the  evidence  is  suf-  to  that  vessel  whose  crew  first   ^peny  la 

ficiently  comprehensive  to  establish  a  cus-  harpooned   the    whale,     pro-   **»**•• 

tom  or  usage,  if  its  nature  would  admit  of  vided  the  harpoon  remained  in  the  whak, 

it."      Wells  J.   in    Hnskins  t;.  Warren,  and  claim  was  made  before  cutting  in. 
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been  reduced  to  writing  and  signed,  to  make  a  fresh  parol  agree- 
ment, either  to  waive  the  written  bargain  altogether,  to  dissolve 
and  annul  it,  or  to  subtract  from,  vary,  or  qualify  its  terms,  and 
thus  to  make  a  new  contract,  to  be  proven  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  what  is  left  of  the  written  agreement,  (c)  But  this  princi- 
ple of  the  common  law  is  not  applicable  to  a  contract  for  the  sale 
of  goods  under  the  statute  of  frauds.  No  verbal  agreement  to 
abandon  it  in  part,  or  to  add  to,  or  omit,  or  modify  any  of  its 
terms,  is  admissible.  (c2)     Thus  parol  evidence  is  not  admissible 


It  was  decided  that  this  was  a  good  custom, 
thoogh  it  was  recognized  that  the  usage 
of  English  and  Scotch  whalemen  was  that 
the  iron  held  the  whale  only  so  long  as  the 
harpoon  line  remained  fast  to  the  boat.] 

(c)  Per  Denman  C.  J.  in  Goss  v.  Lord 
Nugent,  5  B.*  &  Ad.  65 ;  [Clifford  J.  in 
Swain  v,  Seamens,  9  Wallace,  254,  271 ; 
Miles  V.  Roberts,  34  N.  H.  245 ;  Richard- 
son V.  Cooper,  25  Maine,  450,  452 ;  Cum- 
mings  9.  Putnam,  19  N.  H.  569 ;  Goodrich 
V,  Longley,  4  Gray,  383;  Richardson  u. 
Hooper,  13  Pick.  446 ;  Munroe  v.  Perkins, 
9  lb.  298;  Franklin  v.  Long,  7  Gill  & 
J.  407;  Coates  v.  Sangston,  5  Md.  121; 
Cnmminga  v.  Arnold,  3  Met.  489 ;  Yicary 
V.  Moore,  2  Watts,  456, 457 ;  Heatherly  v. 
Kecord,  12  Texas,  49;  McGrann  v.  New 
Xiebanon  R.  R.  Co.  29  Pcnn.  St.  82; 
Haynes  v.  Fuller,  40  Maine,  162  ;  1  Sug- 
den  V.  &  P.  (8th  Am.  ed.)  158,  and  note 
{e),  and  cases  cited;  Allen  v.  Sowerby,  37 
Md.  411.] 

(d)  [In  Tyers  9.  Rosedale  &  Ferryhill 
Iron  Co.  L.  R.  8  Ex.  315,  Kelly  C.  B. 
said :  "  It  is  now  established  that  a  new 
irerbal  contract  cannot  be  substituted  for 
the  original  contract,  where  by  the  statute 
of  frauds  such  original  contract  must  be 
in  writing."  In  PIctIus  v.  Downing,  1  C. 
F.  Div.  220,  225,  Brett  J.  said:  "Where 
(he  yendor,  being  ready  to  deliirer  within 

the  agreed  time,  is  shown  to 
have  withheld  his  offer  to  de- 
liver till  after  the  agreed  time, 
in  consequence  of  a  request  to 
him  to  do  so  made  by  the  ven- 
dee before  the  expiration  of  the  agreed 


CoDtraet 
within  atat- 
nte  cannot 
be  varied  hj 
■ulweqaent 
pATDlagre*- 
io«nt. 


time,  and  where  after  the  expiration  of 
the  agreed  time,  and  within  a  reasonable 
time,  the  vendor  proposes  to  deliver  and 
the  vendee  refuses  to  accept,  the  vendor 
can  recover  damages.  He  can  properly  aver 
and  prove  that  he  was  ready  and  willing  to 
deliver  according  to  the  terms  of  the  orig- 
inal contract.  lie  shows  that  he  was  so, 
but  that  he  did  not  offer  to  deliver  within 
the  agreed  time  Wcause  he  was  within 
such  time  requested  by  the  vendee  not  to 
do  so.  In  such  case  it  is  said  that  the 
original  contract  is  unaltered,  and  that 
the  arrangement  has  reference  only  to  the 
mode  of  performing  it.  But  if  the  altera- 
tion of  the  period  of  delivery  were  made 
at  the  request  of  the  vendor,  though  such 
request  -vere  made  during  the  agreed 
period  for  delivery,  so  that  the  vendor 
would  be  obliged,  if  he  sued  for  a  non- 
acceptance  of  an  offer  to  deliver  after  the 
agreed  period,  to  rely  upon  the  assent  of 
the  vendee  to  his  request,  he  could  not 
aver  and  prove  that  he  was  ready  and  will- 
ing to  deliver  according  to  the  terms  of  the 
original  contract.  The  statement  shows 
that  he  was  not.  He  would  be  driven  to 
rely  on  the  assent  of  the  vendee  to  a  sub- 
stituted time  of  delivery,  that  is  to  say, 
to  an  altered  contract  or  a  new  contract. 
This  he  cannot  do,  so  as  to  enforce  his 
claim.  This  seems  to  be  the  result  of 
the  cases  as  summed  up  in  Hickman  v. 
Haynes."  L.  R.  10  C.  P.  598.  In  Swain 
V.  Seamens,  9  Wallace,  254,  272,  it  was 
said  by  Clifford  J.  to  be  "  the  better  opin- 
ion, that  a  written  contract  falling  within 
the  statute  of  frauds  cannot  be  varied  by 


196  FORMATION  OF  THE  CONTRACT.  [BOOK  L 

to  change  the  place  of  delivery  fixed  in  the  writing,  (e)  nor  the 
time  for  the  delivery  ;  (/)  nor  to  prove  a  partial  waiver  of  a  prom- 
ise to  furnish  a  good  title ;  (jf)  nor  a  modification  of  a  stipalation 
for  a  valuation ;  (K)  nor  a  change  in  any  of  the  terms ;  for  tie 
courts  can  draw  no  distinctions  between  stipulations  that  are  m^ 
terial  and  those  that  are  not.  (i) 

§  217.  But  where  there  was  an  executory  contract  for  the  bnildr 
Alterations  ing  of  a  landaulet  described  in  the  agreement,  parol  evi- 
buy^Ho^^  dence  was  admitted  of  alterations  and  additions  ordered 
*^*^*nu/  t-  ^y  ^^  purchaser  from  time  to  time,  Gaselee  J.  saying 
ured  for  that "  Otherwise  every  building  contract  would  be  avoided 
Brady  v.  ^J  ^^^^J  addition."  (i)  In  Brady  v.  Oastler  (l)  the  action 
Oastier.  ^^g  for  damages  for  breach  of  contract  in  not  delivering 
certain  goods  within  the  time  fixed  by  a  written  contract,  and  iLt; 
plaintiff  offered  -parol  evidence  to  prove,  as  an  element  of  consid- 
eration for  the  jury  in  estimating  damages,  that  the  price  fixed  in 
the  contract  was  above  the  market  price,  and  that  he  had  assented 
to  pay  this  extra  price  because  of  the  short  term  allowed  for  de- 
livery ;  but  the  evidence  was  rejected  by  Bramwell  B.  at  nisi 
prius,  and  his  ruling  was  approved  by  Pollock  C.  B.  and  Chan- 

any  Bubaeqaent  agreement  of  the  parties,  Brown,  48  N.  H.  183, 186;  Baell  r.  Miller, 
unless  such  new  a^^reement  is  also  in  writ-  4  lb.  196;  1  Sugden  V.  &  P.  (8th  Ae.. 
ing."     See,  also,  Ladd  v.  King,  1  R.  I.     ed.)  165,   and  note  (m^).    Also  in  Ohit>, 

224;  Espy  v.  Anderson,  14  Penn.  St.  308 ;  Bever  v.  Butler,  Wright,  367  ;  Reed  r.  Mc 
Dana  v.  Hancock,  30  Vt.  616 ;  Emmet  v.     Grew,  5  Ohio,  376 ;  Ncglcy  v.  Jefiers^  Ss 

Dewhurst,  3   Mac.   &   G.   587 ;  Gault  v.  Ohio  St.  90.] 

Brown,  48  N.  H.  183,  186.    But  the  law         (e)  Moore  v.  Campbell,  10  Ex.  S23,  and 

is  settled  otherwise  in  Massa-  23  L.  J.  Ex.  310;  Stowell  r.  Robinson,  3 

Ma^a-  chusetrs,  where  it  is  held  that  Bing.  N.  C.  928  ;  Marshall  o.  Lynn,  6  M. 

chsettfl.  pj^j.Qi  evidence  may  be  admi^  &  W.  109  ;  Stead  v.  Dawber,  10  Ad.  &  E. 

ted  to  prove  a  subsequent  oral  agreement  57. 

enlarging  the  time  of  performance  of  a        (/)  Noble  v.  Ward,  L.  R.  1  Ex.  117; 

simple  contract,  or  varying  its  terms,  or  to  35  L.  J.  Ex.  81. 

show  a  waiver  or  discharge,  although  the  (g)  Gossv.  Lord  Nugent,  5  B.  &  Ad.  65. 
original  contract  was  required  by  the  stat-        (A)  Har\'ey  v,  Grabham,  5  Ad.   &  £. 

ute  of  frauds  to  be,  and  was,  in  writing.  61. 

Stearns  v.  Hall,  9  Gush.  31  ;  Cummings  v,        (<)  Per  Parke  B.  in  Marshall  r.  Lynn, 

Arnold,  3  Met.  486;   Norton  v.  Simonds,  6   M.  &   W.  116.     See,  also,  Emmett  r. 

124  Mass.  19.  The  decisions  in  New  Hamp-  Dewhirst,  21  L.  J.  Cb.  497.     The  cas« 

shire,  Maine,  and  Maryland  bear  in  the  in  the  notes  to   this  paragraph  OTcrrnle 

same  direction.     Richardson   v.  Cooper,  CufF  v.  Penn,  1  M.  &  S.  21 ;  Warren  r. 

25  Maine,  450;  Blood  v.  Hardy,  15  lb.  Stagg,  cited  in  Littler  ».  Holland,  3  T.R. 

61 ;  Franklin  v.  Long,  7  Gill  &  J.  407 ;  591,  and  Thresh  v.  Rake,  1  Esp.  53, 
Watkins   v.   Hodges,   6   Harr.  &  J.  38;         (^)  Hoadley  r.  McLain,  10  Bing.  4S9. 
Eribs  V.  Jones,  44  Md.  396  ;   Gault  v.         (0  3  H.  &C.  112;  33  L.  J.  Ex.  90a 
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nell  B. ;  a  strong  dissenting  opinion,  however,  was  delivered  by 
Martin  B. 

§  218.   Whether  or  not  parol  evidence  is  admissible  to  show  a 
subsequent  agreement  for  a  waiver  and  abandonment  of   „    ,    . 

^  ^  ^  Parol  evi- 

the  whole  contract,  proven  by  a  written  note  or  memo-  dence  to 
randam  under  the  statute,  has  not  been  decided,  and  donmentof 
the  dicta  on  the  subject  are  uncertain  and  contradic- 
tory, (m)  Where,  however,  the  agreement  to  rescind  the  first 
contract  forms  part  of  or  results  from  a  new  parol  agreement 
which  itself  is  invalid,  and  cannot  be  enforced  under  the  statute, 
it  is  held  that  the  new  parol  agreement  cannot  have  the  effect  of 
rescinding  the  first  bargain,  (n) 

§  210.  Parol  evidence  may  be  offered  to  show  that  a  signature 
to  a  note  or  memorandum,  though  made  by  A,  in  his 
own  name,  was  really  made  in  behalf  of  B.,  his  prin-  note  is 
cipal,  when  the  action  is  brought  for  the  purpose  of  agent  in  his 
charging  B. ;  (o)  but  it  is  not  admissible  in  behalf  of  A.  ^^'^  "*"** 
in  such  a  contract,  for  the  purpose  of  showing  that  he  is  not  per- 
sonally bound,  and  had  acted  only  as  agent  of  B.  (ji?)  Where 
the  paper  was  signed  by  "  D.  M.  &  Co.,  Brokers,"  and  purported 
to  be  a  purchase  by  them  for  "  our  principals,"  not  naming  the 
principals,  parol  evidence  was  held  admissible,  of  a  usage  in  such 
ciises,  that  the   brokers   became  personally  liable,  (j)     And  in 

(m)  Dicta  of  Lord  Denman  in  Goss  ».  note  (o) ;   Huntington  v.  Knox,  7  Cush. 

Lord  Nacent.  5  B.  &  Ad.  65,  and  in  Har-  371,  374  ;  Fuller  v.  Hooper,  3  Gray.  341 ; 

Tey  V.  Grabham,  5  Ad.  &  E.  61  ;  of  Sir  Baldwin  v.  Bank  of  Newbury,  1  Wallace, 

Wm.  Grant  in  Price  v.  Dyer,  17  Ves.  356  ;  234.] 

and  of  Lord  Hardwicke  in  Bell  v.  How-  {p)  Higgins  v.  Senior,  8  M.  &  W.  834 ; 

ard,  9  Mod.  305 ;  [onte,  §  216,  note  (</).]  Cropper  v.   Cook,  L.   R.  3  C.   P.  194; 

(n)  Moore  p.  Campbell,  10  Ex.  323,  and  Fawkes  v.  Lamb,  31    L.  J.  Q.  B    98; 

23  L.  J.  Ex.  310;  Noble  v.  Ward,  L.  R.  Calder  v.   Dobell,  L.   R.   6   C.  P.  486; 

1  Ex.  117 ;  L.  R.  2  Ex.  135 ;  in  error,  35     [Huntington  v.  Knox,  7  Cush.  371,  374 ; 
L.  J.  Ex.  81 .  Hancock  v.  Fairfield,  30  Maine,  299 ;  Chap- 
Co)  Truemant7.  Loder,  11  Ad.  &E.589;     pell  v.  Dann,  21   Barb.  17;  Williams  v. 

[Sanborn  v.  Flagler,  9  Allen,  477-;  Salmon  Christie,  4  Duer,  29.] 

Falls  Manuf.  Co.  v,  Stoddard.  14   How.  (q)  Humfrey  ».  Dale,  7  E.  &B.  266,  and 

(U.  S.)  446,  454,  455 ;  Williams  v.  Bacon,  26  L.  J.  Q.  B.  137  ;  E.,  B.  &  E.  1004 ;  27 

2  Gray,  387,  393 ;  Dykers  v.  Townsend,  L.  J.  Q.  B.  390 ;  Mollett  v.  Robinson,  L. 

24  N.  Y.  57 ;  Eastern  Railroad  Co.  v.  R.  5  C.  P.  646 ;  Fleet  v.  Murton,  L.  R.  7 
Benedict,  5  Gray,  561 ;  Hunter  v,  Gid-  Q.  B.  126 ;  [Southwell  v.  Bowditch,  1  C 
dings,  97  Mass.  41 ;  Winchester  v.  Howard,  P.  D.  100,  374 ;  Gadd  v.  Houghton,  1  Ex. 
lb.  303,  305;  Lerned  v.  Johns,  9  Allen,  D.  357.]  And  see  2  Smith's  L.  C.  6th 
419;  Hubbert  v.  Borden,  6  Whart.  79;  ed.  349,  for  the  authoritiea  on  this  sub- 
1  Chitty  Contr.  (11th  Am.  ed.)  149,  303,  ject. 
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Wake  V,  Harrop  (r)  (not  under  statute  of  frauds),  it  was  held 
Wake  V.  ^^^^  parol  evidence  was  admissible  to  show  that  by  mii- 
Harrop.  ^^^^  i]^q  written  contract  described  the  agent  as  prin- 
cipal, contrary  to  express  agreement  b^etween  the  parties. 

§  220.  We  may  now  proceed  to  the  examination  of  this  daase 
of  the  stiitute,  dividing  the  inquiry  into  two  sections:  — 

1.  What  is  a  note  or  memorandum  in  writing  ? 

2.  When  is  it  a  sufficient  note  of  the  bargain  made  ? 

SECTION  I.  —  WHAT  IS  A  NOTE   OB   MEMOB ANDtJM  IN  WBITIXG  ? 

§  221.  It  may  be  premised  that  the  note  or  memorandum  mast 
Must  be  be  one  made  and  signed  before  the  action  brought.  To 
Sre Action  Satisfy  the  statute,  there  must  be  a  good  contract' in  ex- 
brought,       istence  at  the  time  of  action  brought.  («) 

§  222.  But  the  statute  does  not  require  that  the  whole  of  the 
Need  not  terms  of  the  contract  should  be  agreed  to  at  one  time, 
atone  ^^^  ^^^^  ^'^^7  sl^ould  be  Written  down  at  one  time,  nor 

timenoron   qj^  one  piece  of   paper;   and  accordinfflv  it  is  settled, 

one  piece  *  r    r       '  o  j 

of  paper,  that  where  the  memorandum  of  the  bargain  between 
the  parties  is  contained  in  separate  pieces  of  paper,  and  where 
these  papei-s  contain  the  whole  bargain,  they  form  together  such  a 
memorandum  as  will  satisfy  the  statute,  provided  the  contents  of 
the  signed  paper  make  such  reference  to  the  other  written  paper 
or  papers,  as  to  enable  the  court  to  cons'true  the  whole  of  them 
together  as  constituting  all  the  terms  of  the  bargain,  (t)  And 
the  same  result  will  follow  if  the  other  papers  were  attached  or 
Seoarate  fastened  to  the  signed  paper  at  the  time  of  the  signature, 
papers  can-   But  if  it  be  necessarv  to  adduce  parol  evidence,  in  order 

not  be  con-  ,  -^  .  ,         ,  •  it 

nectedby  to  connect  a  Signed  paper  with  others  unsigned,  by  rea- 
'^"^ '  son  of  the  absence  of  any  internal  evidence  in  the  con- 

tents of  the  signed  paper  to  show  a  reference  to,  or  connection 
with,  the  unsigned  papers,  then  the  several  papers  taken  together 
do  not  constitute  a  memorandum  in  writing  of  the  bargain  so  as 
to  satisfy  the  statute,  (w) 

(r)  6  H.  &  N.  768;  1  H.  &  C.  202;  80  lips  v.  The  Ocmulgec  Mills,  55  Ga.  633: 

L.  J.  Ex.  273 ;  31  L.  J.  Ex.  451.  Bird  v.  Munroe,  66  Maine,  337.] 

(«)  Bill  V.  Bament,  9  M.  &  W.  36.    See  (0  [See  Rhoades  t7.  Castner,  12  AHn, 

remarks  of  Willes  J.  in  Gibson  v.  Holland,  130, 132 ;  Johnson  v.  Bock,  6  Vroom,33^, 

L.  R.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5 ;  [anU,  344,  345 ;  Phippen  v,  Hyland,  19  U.  C 

§  91,  note  (/),  §  208,  note  (g) ;  Kent  J.  in  C.  P.  416.] 

Horton  v,  McCarty,  53  Maine,  394  ;  Phil-  (u)  [AnU,  §  211,  and  note  (m) ;  Bidg* 
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§  223.  Further,  in  order  to  satisfy  the  statute,  when  the  memo- 
randum relied  on  consists  of  separate  papers,  which  it  is   gepa^jt^ 
attempted  to  connect  by  showing  from  their  contents   p*p®*|^ 
that  they  refer  to  the  same  agreement,  these  separate   coDsistent. 
papers  must  be  consistent  and  not  contradictory  in  their  state- 
ment of  the  terms,  for  otherwise  it  would  be  impossible  to  deter- 
mine what  the  bargain  was  without  the  introduction  of  parol  tes- 
timony to  show  which  of  the  papers  stated  it  correctly. 

§  224.  The  authorities  are  believed  to  be  quite  consistent  in 
maintaining  these  principles.     In  citing  them,  it  will  be   ^^^  ^„^ 
observed  that  some  of  the  cases  were  under  the  4th  sec-  }J^^  ^^'^ 

tions  cona- 
tion of  the  statute,  the  language  of  which  is,  on  this   pared. 

subject,  almost  identical  with  that  of  the  17th.  The  two  clauses 
are  here  placed  in  juxtaposition  for  comparison.  Fourth  section. 
'*  Unless  the  agreement  on  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized."  Seventeenth  section, 
^^  Except  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made,  and  signed  by  the  parties  to  be  charged  with 
such  contract,  or  their  agents  thereunto  lawfully  authorized."  It 
-will  be  noticed  hereafter  that  the  question,  whether  there  is  any 
distinction  in  meaning  between  the  respective  words  quoted  in 
italics,  viz.  *^  agreement"  and  ^^  bargain,"  on  the  one  hand,  and 
*^  party  "  and  ^^  parties,"  on  the  other  hand,  has  been  mooted  on 
several  occasions. 

§  225.  The  leading 'case  in  which  it  was  held  that  the  intention 
of  the  signer  to  connect  two  written  papers,  not  physi-  q^^  ^^ 
cally  joined,  and  not  containing  internal  evidence  of  his   viewed. 
purpose  to  connect  them,  could  not  be  proven  by  parol,  occurred 
early  in  the  present  century.     Hinde  v.  Whitehouse  (a:)   Hinder. 
in    1806,  was  the  case  of  a  sale  by  auction.     The  auc-  house." 
tioneer,  who,  as  will  be  shown  hei^after  (^poat^  ch.  viii.),  is  by  law 
an  agent  authorized   to  sign  for  both  parties,  had  a  catalogue, 
headed  *^  To  be  sold  by  auction,  for  particulars  apply  to  Thomas 
Hinde,"  and  wrote  down  opposite  to  the  several  lots  on  the  cata- 
logue the  name  of  the  purchaser.    The  auctioneer  also  had  a  sepa- 

way  V.  Ingram,  50  Ind.  145  ;  Peirce  v,        (x)  7  East,  558. 
Corf,  L.  R.  9  Q.  B.  210.]    Bat  see  Ban- 
maun  v.  James,  L.  B.  3  Ch.  App.  508. 
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rate  paper  containing  the  terms  and  conditions  of  the  sale,  which 
he  read,  and  placed  on  his  desk.  The'catalogue  contained  no  ref- 
erence to  the  conditions.  Held,  that  the  signature  to  the  catalc^e 
was  not  sufficient  to  satisfy  the  statute,  on  the  ground  that  it  did 
not  contain  the  terms  of  the  bargain,  nor  refer  to  the  other  writ- 
Kenworthy  ing  Containing  those  terms,  (y)  Kenworthy  v.  Scho- 
fieid!  field,  (z)  in  the  king's  bench  in  1824,  was  decided  in 

the  same  way,  on  circumstances  precisely  the  same.  Lord  West- 
Peek  r.  bury  recently  stated  the  general  principle,  in  a  case 
Railway'*^'  "^^^^ch  arose  under  a  similar  clause  in  the  railway  and 
Company,  canal  traffic  act,  in  these  words:  "  In  order  to  embody 
in  the  letter  any  other  document  or  memorandum,  or  instrument 
in  writing,  so  as  to  make  it  part  of  a  special  contract  contained  in 
that  letter,  the  letter  must  either  set  out  the  writing  referred  to, 
or  so  clearly  and  definitely  refer  to  the  writing,  that,  by  force  of 
the  reference,  the  writing  itself  becomes  part  of  the  instrument  it 
refers  to."  (a) 

§  226.  The  firat  reported  case  decided  in  banc,  in  which  a  signed 
Saunder-  paper  referring  to  another  writing  was  deemed  sufficient 
Jackson.  to  satisfy  the  statute,  was  that  of  Saunderson  v,  Jack- 
son, (6)  in  1800  ;  but  the  case  does  not  state  how  this  connection 
between  the  two  papers  was  made  apparent,  and  can,  therefore, 
give  little  aid  in  construing  the  clause  of  the  statute,  although  it 
has  been  constantly  quoted  as  authority  for  the  general  proposi- 
tion, that  the  memorandum  may  be  made  up  of  different  pieces  of 
Allen  V.  paper.  In  Allen  v.  Bennett,  (c)  decided  in  1810,  the 
Bennetu  agent  of  the  defendant  sold  rice  to  the  plaintiff,  and  en- 
tered all  the  terms  of  the  bargain  on  the  plaintiff's  book,  but  did 
not  mention  the  plaintiff's  name.  Subsequently,  the  defendant 
wrote  to  his  agent,  mentioning  the  plaintiff's  name,  and  authoriz- 
ing his  agent  to  give  credit  according  to  the  memorandum  in  the 
plaintiff's  book,  saying,  also,  that  to  prevent  dispute  he  sent  a 
^^  sample  of  the  rice."  Held,  that  the  letter  referred  to  the  mem- 
Cooper «.  orandum  of  the  bargain  sufficiently  to  render  the  two 
Smith.         together  a  signed  note  of  the  bai^ain.     In  1812  Cooper 

(y)  [Peirce  t;.  Corf,  L.  R.  9  Q.  B.  210.]       [.lohnson  v.  Buck,  6  Vroona,  S3S,  344, 
(z)  2  B.  &  C.  945.  345.] 

(a)  Peek  v.  North  Staffordshire  Rafl-         (&)  2  B.  &  P.  238. 
wa/  Companj,  10  H.  L.  Caa.  472-669;        (c)  8  Taunt  169;  [Townaend  r.  Emt- 

graves,  US  Mass.  335,  336.] 
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v.  Smith  (ci)  was  distingaished  from  the  foregoing  case,  because 
the  letter  offered  to  prove  the  contract,  as  entered  on  the  plaintiff's 
books,  falsified  instead  of  confirming  the  entry,  by  stating  that 
the  bargain  was  for  delivery  within  a  specified  time,  a  fact  denied 
by  the  plaintiff.  Le  Blanc  J.  tersely  said :  "  The  letter  of  the 
defendant  referred  to  a  different  contract  from  that  proved  on  the 
part  of  the  plaintiff,  which  puts  him  out  of  court,  instead  of  being 
a  recognition  of  the  same  contract,  as  in  a  former  Jackson  r. 
case."  (d^)  In  Jackson  v.  Lowe  &  Lynam,  (g)  the  com-  Lo^«- 
naon  pleas,  in  1822,  held  it  perfectly  clear  that  a  contract  for  the 
sale  of  flour  was  fully  proven  within  the  statute  by  two  letters : 
the  first  from  the  plaintiff  to  the  defendants,  reciting  the  contract, 
and  complaining  of  the  defendants'  default  in  not  delivering  flour 
of  proper  quality  ;  and  the  second  from  the  defendants'  attorney 
in  reply  .td  it,  saying  that  the  defendants  had  ^^  performed  their 
contract  as  far  as  it  has  gone,  and  are  ready  to  complete  the  re- 
mainder," and  threatening  action  if  ^'  the  flour  "  was  not  paid  for 
within  a  month. 

§  227.  Richards  v.  Porter  (/)  was  decided  in  the  king's  bench 
in  1827,  and  on  the  face  of  the  report  it  is  almost  im-  Richards «. 
possible  to  reconcile  it  with  the  otlier  decisions  on  this  Porter. 
point.  The  facts  were,  that  the  plaintiff  sent  to  the  defendant,  by 
order  of  the  latter,  from  Worcester  to  Derby,  on  the  25th  Janu- 
ary, 1826,  five  pockets  of  hops,  which  were  delivered  to  the  car- 
riers on  that  day,  and  an  invoice  was  forwarded  containing  the 
names  of  the  plaintiff  as  buyer  and  of  the  defendant  as  seller. 
The  defendant  was  also  informed  that  the  hops  had  been  forwarded 
by  the  carriers.  A  month  later,  on  27th  February,  the  defendant 
-wrote  to  the  plaintiff  :  "  The  hops  (five  pockets)  which  I  bought 
of  Mr.  Richards  on  the  23d  of  last  month  are  not  yet  arrived,  nor 
have  I  ever  heard  of  them.  I  received  the  invoice.  The  last  was 
much  longer  than  they  ought  to  have  been  on  the  road.  However, 
if  they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and 
consequently  cannot  accept  them."  The  plaintiff  was  nonsuited, 
and  the  king's  bench  held  the  nonsuit  right,  Lord  Tenterden  say- 
ing :  '^  I  think  this  letter  is  not  a  sufficient  note  or  memorandum 
in  writing  of  the  contract  to  satisfy  the  statute  of  frauds.     Even 

[d)  15  East,  103.  \e)  1  Bing.  9. 

{d\)  [Haughtoo  v,  Morton,  5  Ir.  C.  L.        (/)  6  B.  &  C.  437. 
B.  329]. 
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connecting  it  with  the  invoice,  it  is  imperfect.  If  we  were  to  de- 
cide that  this  was  a  sufficient  note  in  writing,  we  should  in  effect 
hold  that  if  a  man  were  to  write  and  say,  '  I  have  received  your 
invoice,  but  I  insist  upon  it  the  hops  have  not  been  sent  in  time,' 
that  would  be  a  memorandum  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute.'*  The  facts  as  reported  certainly  are  not 
the  same  as  those  used  in  illustration  by  Lord  Tent^rden.  No 
doubt,  if  the  defendant  had  said,  "  Our  bargain  was  that  you 
should  send  the  hops  in  time,  and  you  delayed  beyond  the  time 
agreed  on,"  there  would  have  been  no  proof  of  the  contract  in 
writing  as  alleged  by  the  plaintiff.  But  the  report  shows  that  the 
goods  were  delivered  in  due  time  to  the  carrier,  which,  in  contem- 
plation of  law,  was  a  delivery  to  the  purchaser,  and  the  complaint 
was  not  that  the  goods  had  not  been  sent  in  time,  but  that  they 
did  not  arrive  in  time  ;  that  a  previous  purchase  also  was  delayed 
"  on  the  road."  The  dispute,  tlierefore,  does  not  seem  to  have 
turned  in  the  least  on  the  terms  of  the  bargain,  which  were  com- 
pletely proven  by  the  letter  and  invoice  together,  but  on  the  exe- 
cution of  it.  In  the  recent  case  of  Wilkinson  v.  Evans  (//)  the 
judgment  in  Richards  v.  Porter  is  said  to  be  reconcilable  with  the 
current  of  decisions,  by  Erie  C.  J.,  on  the  ground  "  that  the  letter 
stated  that  the  contract  contained  a  term,  not  stated  in  the  in- 
voice ;  that  the  term  was  that  the  goods  should  be  delivered  with- 
in a  given  time."  It  is  difficult  to  find  in  the  letter,  as  quoted  in 
the  report,  the  statement  said  by  the  learned  chief  justice  to  be 
contained  in  it.  The  decision  in  Richards  v.  Porter  seems  to  be 
reconcilable  with  settled  principles  only  on  the  assumption  that 
there  was  some  proof  in  the  case  that  the  carrier  was  by  special 
agreement  the  agent  of  the  vendor,  not  of  the  vendee.  (A) 

§  228.  The  case  of  Smith  v.  Surman  (i)  followed  in  the  king^s 
Smith  r.  bench,  in  1829.  The  written  memorandum  was  con- 
Surman.  tained  in  two  letters,  one  from  the  vendor's  attorney, 
who  wrote  to  ask  for  payment  "  for  the  ash  timber  which  you  pur- 
chased of  him The  value,  at  Is.  6d.  per  foot,  amounts  to 

the  sum  of  111.  Ss.  6d,  I  understand  your  objection  to  complete 
your  contract  is  on  the  ground  that  the  timber  is  faulty  and  nn- 

(g)  L.  R.  1  C.  P.  407;  35  L.  J.  C.  P.  as  expressed  by  Erie  C.  J.  in  Bailej  r. 

224.  Sweeting,  infra,  §  252. 

(A)  Hichards  v.  Porter  seems  also  irrec-  (i)  9  B.  &  C.  561,    See  also,  Archer  9. 

oncilable  with  the  opinion  of  the  court  Bajnes,  5  Ex.  625 ;  20  L.  J.  Ex.  54. 
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sound,  but  there  is  sufficient  evidence  to  show  that  the  same  tim- 
ber is  very  kind  and  superior, "  &c.  &c.  The  defendant  replied, 
**  I  have  this  moment  received  a  letter  from  you  respecting  Mr. 
Smith's  timber,  which  I  bought  of  him  at  Is,  6d.  per  foot,  to  be 
sound  and  goody  which  I  have  some  doubts  whether  it  is  or  not, 
but  he  promised  to  make  it  so,  and  now  denies  it"  Held,  that 
the  letters  were  not  consistent,  and  did  not  satisfy  the  statute. 
Bayley  J.  said  :  "  What  the  real  terms  of  the  contract  were  is  left 
in  doubt,  and  must  be  ascertained  by  verbal  testimony.  The  ob- 
ject of  the  statute  was  that  the  note  in  writing  should  exclude  all 
doubt  as  to  the  terms  of  the  contract,  and  that  object  is  not  satis- 
fied by  defendant's  letter."    The  other  judges  concurred.  (A:) 

§  229.  The  leading  case  under  the  fourth  section  of  the  statute 
of  frauds,  usually  cited  in  all  disputes  as  to  the  construe-  Boydeii  «. 
tion  of  the  words  now  under  consideration,  is  Boydell  v.   mond." 
Drummond,  (Z)  decided  in  the  king's  bench  in  1809.     The  de- 
fendant was  sued  as  one  of  the  subscribers  for  the  celebrated 
Boydell  prints  of  scenes  in  Shakespeare^s  plays,  and  the  terms  of 
the  subscription  were  set  out  in  a  prospectus.     The  proof  offered 
was  the  defendant's  signature  in  a  book  entitled  Shakespeare's 
Subscribers,  their  Signatures.    But  there  was  nothing  in  the  book 
referring  to  the  prospectus,  and  it  was  impossible  to  connect  the 
book  with  the  prospectus  showing  the  terras  of  the  bargain,  with- 
out parol  testimony.     Some  letters  of  the  defendant  were  also 
offered,  but  equally  void  of  reference  to  the  terms  of  the  bargain. 
The  plaintiff  was  nonsuited  at  nisi  prius,  and  the  nonsuit  was  con- 
firmed by  the  unanimous  opinion  of  the  judges,  Lord  EUenborough 
C.  J.,  Grose,  Le  Blanc,  and  Bayley  J  J.     In  Dobell  v.   Dobeiu. 
Hutchinson,  (m)  in  1836,  the  king's  bench  held,  under  J^,^  ^^' 
the  4th  section  of  the  act,  that  in  a  sale  at  auction  where  the  let- 
ters of  the  defendants,  the  purchasers,  referred  distinctly  to  the 
conditions  of  sale  signed  by  the  plaintiff,  and  which  they  had  in 
their  hands,  the  clause  of  the  statute  was  completely  satisfied,  be- 
cause no  parol  evidence  of  any  kind  was  requisite  to  show  the  con- 
tract, except  proof  of  handwriting,  which  is  necessary  in   La^thoarp 
all  cases.     So  in  Laythoarp  v.  Bryant,  (n)  in  1836,  the  *•  Bryant. 

{k)  See  Buxton  v.  Kust,  L.  R.  7  Ex.    v.  Baylej,  9  H.  L.  Cas.  78,  and  Crane  v. 
1,  279.  Powell,  L.  R.  4  C.  P.  123. 

(/)  11  East,  142.    See,  also,  Fitzmanrice        (m)  3  Ad.  &  E.  370. 

(n)  2  Bing.  N.  C.  735. 
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Holland. 


exchequer  of  pleas  held  that  the  defendant,  who  had  signed  a  mem- 
orandum of  his  purchase  at  auction,  was  bound  by  it,  although  im- 
perfect in  itself,  because  it  referred  to  the  conditions  of  sale,  and 
those  conditions  were  on  the  same  paper,  the  agreement  haring 
been  written  on  the  back  of  a  paper  containing  the  terms  and  con- 
ditions. 

§  230.  It  was  held  in  a  recent  case  in  the  common  pleas  that  the 
note  or  memorandum  required  by  the  statute  need  not 
be  addressed  to  or  pass  between  the  parties,  but  may  be 
addressed  to  a  third  person.  In  Gibson  v.  Holland,  (o) 
decided  in  1865,  one  of  the  pieces  of  paper  relied  on  as 
constituting  the  written  note  of  the  bargain  was  a  letter 
written  by  the  defendant  to  his  own  agent.  Held  to  be 
sufficient  by  Erie  C.  J.  and  Willes  and  Keating  JJ.  This  case 
was  decided  principally  upon  the  authority  of  Sir  Edward  Sugden's 
Treatise  on  Vendors  and  Purchasers,  (^)  in  which  he  says:  "A 
note  or  letter  written  by  the  vendor  to  any  third  person,  contain- 
ing directions  to  carry  the  agreement  into  execution,  will  (subject 
to  the  before  mentioned  rules)  be  a  sufficient  agreement  to  take  a 
case  out  of  the  statute,"  and  on  the  authorities  in  the  Chancery 
Reports  there  cited,  (j) 

§  231.  No  case  has  arisen  under  the  statute  on  the  question 
Writing  in  Whether  the  writing  is  required  to  be  in  ink,  but  there 
pencil.  seems  no  reason  to  doubt  that  the  common  law  rule 
would  apply,  and  that  a  writing  in  pencil  would  be  held  sufficient 
to  satisfy  the  17th  section,  (r) 


(o)  L.  R.  1  C.  P.  1 ;  3.5  L.  J.  C.  P.  5. 

(/))  At  p.  139,  par.  39,  in  14th  ed.  See, 
also,  1  Smithes  JLicading  Cases,  284,  notes 
to  Birkmyr  v.  Darnell. 

(7)  [See  Fupate  v.  Hanford,  3  Litt.  262 ; 
Buck  V.  Pickwell,  27  Vt.  167;  Clark  v. 
Tucker,  2  Sandf.  157  ;  Kinloch  v.  Savage. 
Spear's  Eq.  470  ;  Lcroux  v.  Brown,  12 
C.  B.  801  ;  Goodwin  v.  Fielding,  4  De  G., 
M.  &  G.  90 ;  Bradford  v.  Roulsion,  8  Ir. 
C.  L.  Rep.  473.  Colt  J.  in  Townsend  p. 
Hargraves,  118  Mass.  335,  336,  said: 
**  The  memorandum  is  sufficient  if  it  be 
only  a  letter  written  by  the  party  to  his 
own  agent;  or  an  entry  or  record  in  his 


own  books,  or  even  if  it  contain  an  ex- 
press repudiation  of  the  contract.  And 
(his  because  it  is  evidence  of,  but  does  not 
go  to  make  the  contract.  Gibson  r.  Hol- 
land, L.  R.  1  0.  P.  1 ;  Buxton  v.  Bust, 
L.  R.  7  Ex.  1,  279;  Allen  v.  Benne^  3 
Tannt.  169 ;  Tufts  v.  Ily  month  Gold  Min- 
ing Co.  14  Allen,  407;  Argus  Co.  v.  Al- 
bany, 55  N.  Y.  495."] 

(r)  See  Geary  v.  Physic,  5  B.  &  C.  S34; 
[Clasbn  v.  Bailey,  14  John.  484 ;  Merritt 
V.  Clason.  12  lb.  102 ;  McDowel  v.  Cham- 
bers, 1  Sirobh.  Eq.  347 ;  Draper  v.  ?«•• 
una,  2  S peers,  292;  Ryan  r.  Salt,  3  U. 
C.  C.  P.  83.J 
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SECTION  n.  —  WHAT  IS  A  SUFFICIENT  NOTE  OR  MEMORANDUM 

OF    THE    BARGAIN    MADE. 

§  232.  After  the  production  and  proof  (by  the  party  seeking 
to  enforce  the  contract)  of  a  written  note  or  memorandum, 
whether  contained  in  one  or  several  pieces  of  paper,  the  next 
inquiry  which  arises  is  whether  the  contents  of  the  writing  so 
proven  form  a  sufficient  note  "  of  the  bargain  made."  4th  section 
So  far  as  the  4th  section  of  the  statute  is  concerned,  a  "<^°s^uei 
very  rigorous  interpretation  was  placed  on  it  in  an  early  y^^^^  ^ 
case,  and  is  now  the  settled  rule.  In  Wain  v.  Warl-  Wariten. 
ters,  («)  which  was  the  case  of  a  promise  in  writing  to  pay  the 
debt  of  a  third  person,  but  where  the  consideration  for  the  promise 
was  not  stated  in  the  writing,  it  was  held  that  parol  proof  of  the 
consideration  was  inadmissible  under  the  statute,  and  the  promise 
was  therefore  held  void  as  nudum  pactum.  The  case  turned  on 
the  construction  of  the  word  "  agreement,"  which  was  held  to 
include  all  the  stipulations  of  the  contract,  showing  what  both  par- 
ties had  to  do,  not  the  mere  "  promise  "  of  what  the  party  to  be 
charged  undertook  to  do.  The  consideration  was  therefore  held 
to  be  a  part  of  the  '^  agreement,"  and  as  the  statute  required  the 
whole  "  agreement,"  or  some  note  or  memorandum  of  it,  to  be  in 
writing,  the  court  inferred  that  a  memorandum  which  showed  no 
consideration  must  either  be  the  whole  agreement,  and  in  that 
case  void  as  nudum  pactum^  or  part  only  of  the  agreement,  and 
in  that  case  insufficient  to  satisfy  the  statute.  The  judges  were 
Lord  EUenborough  C.  J.,  and  Grose,  Lawrence,  and  Le  Blanc  JJ. 
Although  this  case  was  strongly  controverted,  chiefly  in  the  courts 
of  equity,  as  will  be  seen  by  reference  to  the  argument  of  Taun- 
ton in  the  case  of  Phillips  v.  Bateman,  (t)  where  he  sums  up  all 
the  objections  to  the  decision,  it  was  upheld  and  followed  in 
subsequent  cases,  (ti)  and  the  law  now  remains  settled  as  pro- 


{$)  5  East,  10. 

(0  16  East,  356-370. 

(u)  Saanden  v.  Wakefield,  4  B.  &  A. 
595;  Jenkins  v,  Reynolds,  3  B.  &  B.  14, 
aod  Lyon  v.  Lamb,  there  cited  at  p.  22 ; 
Morley  v.  Boothby,  3  Bing.  107;  Fitz- 
maurice  r.  Bayley,  9  H.  L.  Cas.  79.  And 
see  the  anthorities  under  the  4th  section 
collected  in  Sngden's  Vendors  and  Par- 


chasers,  p.  134,  14th  ed.     [In    The  Amer- 
Bome  of  the  American  states   *<»°  ™1«  ,^ 
the  courts  have  adopted  the   entionap- 
English  doctrine,  that   it  is   P**^***- 
necessary  that  the  consideration  of  the 
agreement  should  appear  in  the  memoran- 
dum.   In  New  York,   Sears  v.  Brink,  3 
John.  210;   Leonard  v.  Vredenburgh,  8 
lb.  37 ;  Kerr  v.  Shaw,  13  lb.  236 ;  Gates 
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poanded  in  Wain  v.  Warlters,  except  so  far  as  guaranties  are  con- 
cerned in  relation  to  which  the  legislature  intervened  and  made 
special  provision  in  19  &  20  Vict.  c.  97,  s.  3  (Mercantile  Law 
Amendment  Act,  1856). 

§  233.  But  under  the  17th  section  of  the  statute  the  decisions 
17th  8«c-  have  not  maintained  so  rigorous  a  construction,  and  the 
iiberiii?7*  judges  have  repeatedly  referred  to  the  distinction  be- 
conatrued.  tween  the  veord  "  agreement "  in  the  4th  section  and 
"  bargain  "  in  the  seventeenth.  The  cases  will  now  be  considered 
with  reference  exclusively  to  the  contract  of  sale  under  the  latter 

V.  McEee,  3  Kernan,  232 ;  Bennett  v.  Wilcox,  6  ConD.  81.  In  North  Carolina, 
Pratt,  4  Denio,  278 ;  Rogers  v.  Kneeland,  Miller  v.  Irvine,  I  Der.  &  Bat.  103 ;  Ash- 
10  Wend.  218,  256 ;  Newbery  v.  Wall,  65  ford  t;.  Robinson,  8  Ired.  lU.  In  Massir 
N.  Y.  484 ;  Stone  v.  Browning,  68  lb.  chaisetts,  Packard  r.  Richardson,  17  Ifads. 
598;  Castle  v.  Beardslej,  10  Hun,  343;  122,  confirmed  by  statute;  Gen.  Sts.  & 
D'Wolf  r.  Rabaud,  1  Peters,  501.  In  105,  §  2.  In  Texas,  Adkins  r.  Waf«on, 
New  Jersey,  Laing  v.  Lee,  Spencer,  337;  12  Texas,  199.  In  Ohio,  Reed  v.  Evans, 
but  see  Buckley  v.  Beardsley,  2  Sonth.  17  Ohio,  128.  In  Missouri,  Halsa  r.  Habs, 
570.  In  Maryland,  Wyman  v.  Gray,  7  2  Missou.  103.  By  statute  in  Indiana  the 
Harr.  &  J.  409 ;  Elliott  v.  Giese,  lb.  457 ;  considertaion  may  be  proved  by  parol. 
Edelen  v.  Gough,  5  Gill,  103.  In  Georgia,  Rev.  St.  Ind.  1852,  c.  42,  §  2.  In  some 
Henderson  v.  Johnson,  6  Ga.  390.  In  states  where  the  word '' promise "  or  some 
South  Carolina,  Meadows  v.  Meadows,  3  like  term  has  been  substituted  for  the 
McCord,  458;  Stephens  v.  Winn,  2  Nott  word  **  agreement,"  or  has  been  conpl«d 
&  McC.  372,  note.  In  Wisconsin,  Rey-  with  it  in  their  statutes,  a  statement  uf 
nolds  V.  Carpenter,  3  Chand<  31 ;  Taylor  the  consideration  has  been  deemed  nnnec- 
V.  Pratt,  3  Wis.  674.  In  Michigan,  Jones  essary.  See  Violet  v.  Patton,  5  Cranch, 
V,  Palmer,  1  Doug.  379.  In  New  Hamp-  151  ;  Wren  v.  Pearce,  4  Sm.  &  M.  91; 
shire,  Neelson  v.  Sanborne,  2  N.  H.  414;  Taylor  v.  Ross,  3  Yerger,  330;  Gtlman  r. 
Underwood  v.  Cnmpbell,  14  lb.  393.  In  Kibter,  5  Humph.  19;  Campbell  v.  Fmd- 
Pennsylvania,  Soles  v.  Hickman,  20  Penn.  ley,  3  lb.  330;  Thompson  v.  Hall,  16  Ala. 
St.  180.  In  Delaware,  Wcldin  ».  Porter,  204;  Ratliff  v.  Trout,  6  J.  J.  Marsh. 
4  Houst.  236.  In  MinnisoU,  Nichols  v.  606 ;  Dorman  v.  Bigelow,  I  Florida,  SSI. 
Allen,  23  Minn.  542.  In  Indiana,  before  Even  where  it  is  held  necessary  that  a 
the  present  statute  fixed  the  nile,  Greg*  consideration  should  be  stared,  it  is  snffi> 
ory  V.  Logan,  7  Blackf.  112;  R.  S.  of  cient  if  it  can  be  collected  from  the  whole 
Ind.  (1852)  c.  42,  §  2.  Such  is  now  the  instrument.  The  words  "  value  received  " 
statute  law  of  New  York.  See  2  Rev.  sufficiently  expresses  it  Howard  v.  Hoi- 
St.  pt.  2,  c.  7,  tit.  2,  §  2 ;  Parker  v,  Wil-  broke,  9  Bosw.  237 ;  Douglas  v.  How- 
son,  15  Wend.  346;  Miller  v.  Cook,  23  land,  24  Wend.  35;  Edelen  v.  Gough, 
N.  Y.  495.  In  other  states  the  courts  have  5  Gill,  103;  Watson  v.  McLaren,  19 
rejected  the  English  rule  upon  a  judicial  Wend.  557;  Cooper  r.  Dedrick,  22  Barb. 
construction  of  the  same  language  in  their  516 ;  Day  v.  Elmore,  4  Wis.  190;  Rogen 
statutes.  Such  appears  to  be  the  current  v.  Knecland,  10  Wend.  218;  Waterbary 
of  decisions  in  Maine.  Cummings  v.  Den-  v.  Graham,  4  Sandf.  215;  Laing  v.  Lee, 
nett,  26  Maine,  399,  400;  Levy  v.  Mer-  Spencer,  337;  Castle  t;.  Beardsley,  10 
rill,  4  Greenl.  189;  Gilligan  v.  Boardman,  Hun,  343.] 
29  Maine,  81.    In  Conneciicnt,  Sage  v. 
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section,  and  to  the  inquiry  whether,  and  to  what  extent,  it  is  nec- 
essary that  the  writing  should  show,  Ist,  the  names  of  the  par- 
ties to  the  sale ;  2dly,  the  terms  and  subject-matter  of  the  con- 
tract. 

§  234.  On  the  first  point  it  is  settled  to  be  indispensable  that 
the  written  memorandum  should  show  not  qnly  who  is  Namea  or 
the  person  to  be  charged,  but  also  who  is  the  party  in  ^oiw  of 
whose  favor  he  is  charged.     The  name  of  the  party  to  Jj*JJ[®^^ 
be  charged  is  required  by  the  statute  to  be  signed,  so  shown. 
that  there  can  be  no  question  of  the  necessity  of  his  name  in  the 
writing.     But  the  authorities  have  equally  established  that  the 
name  or  a  sufficient  description  of  the  other  party  is  indispensa- 
ble, because  without  it  no  contract  is  shown,  inasmuch  as  a  stipu- 
lation or  promise  by  A.  does  not  bind  him,  save  to  the  person 
to  whom  the  promise  is  made,  and  until  that  person^s  name  is 
shown  it  is  impossible  to  say  that  the  writing  contains  a  memo- 
randum of  the  bargain,  (a;) 

§  235.  In  Champion  v,  Plummer  (y)  the  plaintiff,  by  his  agent, 
wrote  down   in   a   memorandum-book   the  terms   of  a   Champion 
verbal  sale  to  him  by  the  defendant,  and  the  defendant  mer. 
signed  the  writing  ;  but  the  words  were  simply,  "  Bought  of  W. 
Plummer,"  &c.  with  no  name  of   the  person  who  bought.     Sir 
James  Mansfield  C.  J.  said  :  *'  How  can  that  be  said  to  be  a  con- 
tract, or  memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties  ?     By  this  note  it  does  not  at  all  appear 
to  whom  the  goods  were  sold.     It  wovld  prove  a  Bale  to  any  other 
person  an  well  as  to  the  plaintiffs."*^     In  Allen  v.  Bennett  (2)  the 
agreement  was  written  in  a  book  belonging  to  the  plain-   ^^^^^  ^ 
tiff,  and  was  signed  by  the  defendant's  agent.     But  the   i^«nnett. 

(x)  [Coddington  v.  Goddard,  16  Gray,  guish  between  the  buyer  and  the  seller. 

442,  443;  Sanborn  v,  Flagler,  9  Allen,  See  Bailey  v.  Ogden,  3  John.  399 ;  Nichols 

476;   Salmon  Falls  Manuf.  Co.  v.  God-  i^.  Johnson,  10  Conn.  198;  Curtis  J.  in 

dard,   14   How.    (U.  S.)   446;   Bailey  v,  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 

Ogden,  3  John.  399  ;  Nichols  u.  John-  How.  (U.  S.)  446 ;  Osborne  v.  Phelps,  19 

son,  10  Conn.   198;   Osborne  v.  Phelps,  Conn.  73;  Calkins  v,  Falk,  1  Abbott  N. 

19  lb.  73 ;  Waterman  v.  Meigs,  4  Cush.  Y.  App.  Dec.  291 ;  S.  C.  38  How.  (N.  Y.) 

497  ;  Webster  v.  Ela,  5  N.  H.  540 ;  Barry  Pr.  62 ;  Flintoft  v.  Elmore,  18  U.  C.  C.  P. 

V,  Law,  1   Cranch  (J.  C.  77 ;  Harvey  v.  274.] 

Stevens,  43  Vt.  653;  Johnson  v.  Buck,  6  {y)  1  B.  &  P.  N.  R.  252. 

Vroom,  338,  343;  Brown  v,  Whipple,  58  («)  3  Taunt.  169.    See,  also,  Cooper  v. 

K.  H.  229.    The  written   memorandum  Smith,  15  East,  103,  and  Jacob  v.  Kirke, 

should  not  only  show  who  were  the  con-  2  M.  &  B.  222. 
tracting  parties,  but  should  also  distin- 
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plaintifiE's  name  was  not  in  the  book,  and  was  not  mentioned  in 
the  written  memorandum.  This  was  considered  insufficient,  bat 
the  defect  was  afterwards  supplied  by  other  writings  showing  the 
plaintiff  to  be  the  person  with  whom  the  bargain  was  made.  In 
Williams  v.  Lake,  (a)  which  was  under  the  4th  section,  the  de- 
Williams  fcudaut  wrote  a  note  binding  himself  as  guarantor,  and 
V,  Lake.  gave  it  to  a  third  person  for  delivery.  But  the  name  of 
the  person  to  whom  the  note  was  addressed  was  not  written  in 
the  note.  Held,  by  all  the  judges,  insufficient  to  satisfy  the  stat- 
ute, and  this  decision  was  approved  and  followed  in  Williams  v. 
Stri  V.  Byrnes,  1  Moore  P.  C.  C.  N.  S.  154.  In  Sari  v.  Bour- 
Bourdiiion.  diUon,  (6)  under  the  17th  section,  the  defendant  signed 
an  order  for  goods  in  the  plaintiff's  order-book,  and  the  plaintiff's 
name  was  on  the  fly-leaf  of  his  order-book  in  the  usual  way,  and 
this  was  held  sufficient  under  the  statute,  (c) 

§  236.  Vandenbergh  v.  Spooner  (d)  was  a  case  in  which  the 
Vanden-  facts  Were  peculiar.  The  plaintiff  had  purchased  a  quan- 
Spl^ner.  tity  of  marble  at  the  sale  of  a  wreck.  He  sold  it  to 
the  defendant,  the  amount  being  more  than  lOZ.  The  defendant 
signed  this  memorandum  :  "  D.  Spooner  agrees  to  buy  the  whole 
of  the  lots  of  marble  purchased  by  Mr.  Vandenbergh,  now  lying 
at  the  Lyme  Cobb,  at  Is.  per  foot."  After  the  defendant  had 
signed  this  document,  he  wrote  out  what  he  alleged  to  be  a  copy 
of  it,  which,  at  his  request,  the  plaintiff,  supposing  it  to  be  a  gen- 
uine copy,  signed.  This  was  in  the  following  words :  "  Mr.  J. 
Vandenbergh  agrees  to  sell  to  W.  D.  Spooner  the  several  lots  of 
marble  purchased  by  him,  now  lying  at  Lyme,  at  one  shilling  the 
cubic  foot,  and  a  bill  at  one  month."  Held,  that  the  note  signed 
by  the  purchaser,  although  it  contained  the  plaintiff's  name,  only 
mentioned  it  as  a  part  of  the  description  of  the  good^  so  as  to  iden- 
tify them,  but  did  not  mention  the  plaintiff  as  seller  of  the  goods, 
and  that  the  memorandum  was  therefore  insufficient.  The  latest 
^  ji  case  (e)  was  in  the  common  pleas  on  these  facts.  The 
Radford,  defendant  was  a  flour  dealer,  and  the  plaintiff  a  baker. 
The  defendant's  agent  entered  in  the  plaintiff's  book  the  follow- 
ing words  :  "  Mr.  Newell,  32  sacks  culasses,  at  39«.  280  lbs.  To 
await  orders.     John  Williams."     The  defendant  insisted,  on  the 

fa)  2  E.  &  E.  349 ;  29  L.  J.  Q.  B.  1.  (d)  L.  R.  1  Ex.  816  ;  85  L.  J.  Ex.  201. 

(6)  1  C.  B.  N.  S.  188 ;  26  L.  J.  C.  P.  78.        (e)  Newell  v,  Radford,  L.  R.  3  C.  P. 
(c)  [See  Harvey  v,  Stevens,  48  Vt.  663.]     52 ;  87  L.  J.  C.  P.  1. 
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authority  of  Vanderbergh  v,  Spooner,  that  as  it  was  impossible  to 
tell  from  this  memorandum  which  was  buyer  and  which  was 
seller,  the  memorandum  was  insuflScient,  but  the  court  held  that 
parol  evidence  had  been  properly  admitted  to  show  the  trade  of 
each  party,  and  thus  to  create  the  inference  from  the  circum- 
stances of  the  case  that  the  baker  was  the  buyer  of  the  flour. 
There  was  also  some  correspondence  referred  to,  showing  who 
was  the  buyer  and  who  the  seller.  (/) 

§  237.  But  although  the  authorities  are  consistent  in  requiring 
that  the  memorandum  should  show  who  are  the  parties  Degcrfp- 
to  the  contract,  it  suflBces  if  this  appear  by  description   *!<>"  ^^'J***^ 

^  VloS  SUIllCcD 

instead  of  name.  If  one  party  is  not  designated  at  all,  instead  of 
plainly  the  whole  contract  is  not  in  writing,  for  "it 
takes  two  to  make  a  bargain.'^  In  such  a  case  the  common  law 
would  permit  parol  testimony  to  show  who  the  other  is,  but  this 
is  forbidden  by  the  statute.  But  if  the  writing  shows  by  descrip- 
tion with  whom  the  bargain  was  made,  then  the  statute  is  satisfied, 
and  parol  evidence  is  admissible  to  apply  the  description :  that 
is,  not  to  show  with  whom  the  bargain  is  made,  but  who  is  the 
person  described,  so  as  to  enable  the  court  to  understand  the  de- 
scription. This  is  no  infringement  of  the  statute,  for  in  all  cases 
where  written  evidence  is  required  by  law  there  must  be  parol 
evidence  to  apply  the  document  to  the  subject-matter  in  contro- 
versy. The  Ciises  in  which  this  principle  has  been  most  clearly 
illustrated  are  those  which  arise  in  a  very  common  course  of  mer- 
cantile dealing,  where  an  agent  signs  a  contract  in  his  own  name 
and  without  mentioning  his  principal. 

§  238.  It  is  settled  that  though  in  dealings  of  this  kind  it  is  not 
competent  for  the  agent  thus  contracting  to  introduce   where 
parol  proof  to  show  that  he  did  not  intend  to  bind  him-   Jfa^oJ^n^* 

self,  because  this  would  be  to  contradict  what  he  had  name  in- 
stead of 

written,  it  is  competent  for  the  other  party  to  show  that  principal's. 
the  contract  was  really  made  with  the  principal  who  had  chosen 
to  describe  himself  by  the  name  of  his  agent,  just  as  it  would  be 
admissible  to  show  his  identity  if  he  had  used  a  feigned  name.  (/^) 
In  Trueman  v.  Loder  Qg^  the  defendant  was  sued  on  a  xrueman 
broker's  sold  note  in  these  words  :  "  London,  28th  April,    *•  Loder. 

(/)  [Coate  V.  Terry,  24  U.  C.  C.  P.  571.]  Gray,  387,  893 ;  ante,  §  219,  and  cases  in 

•     (/')  [Sanborn  p.  Flagler,  9  Allen,  477,  note  (o).] 
per  Bigelow  C.  J. ;  Williams  v.  Bacon,  2        (^)  1 1  Ad.  &  E.  587. 

14 
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1835.  Sold  for  Mr.  Edward  Higginbotham,"  4;c.  &c.  The 
proof  was,  that  in  1832  the  defendant,  a  merchant  of  St.  Peters- 
burg, had  established  Higginbotham  to  conduct  the  defendant's 
business  in  London  in  the  name  of  Higginbotham,  which  was 
painted  outside  the  counting-house  and  employed  in  all  the  con- 
tracts. The  agent  had  no  busine^  capital,  nor  credit  of  his  own, 
but  did  everything  with  the  defendant's  money  and  for  his  benefit, 
under  his  instructions.  The  case  was  argued  by  very  able  counsel 
in  Michaelmas  Term,  1838,  and  the  judges  took  time  to  consider 
till  the  ensuing  term,  when  Lord  Denman  delivered  the  opinion  of 
the  court,  composed  of  himself  and  Patterson,  Williams,  and  Gol^ 
ridge  J  J.  On  the  question  made,  that  the  name  of  the  defend- 
ant was  not  in  the  written  contract,  the  court  said :  ^*  Among 
the  ingenious  arguments  pressed  by  the  defendant's  counsel,  there 
was  one  which  it  may  be  fit  to  notice  ;  the  supposition  that  parol 
evidence  was  introduced  to  vary  the  contract,  showing  it  not  to 
have  been  made  by  Higginbotham,  but  by  the  defendant,  who 
gave  him  the  authority.  Parol  evidence  is  always  necessary  to 
show  that  the  party  sued  is  the  person  making  the  contract  and 
bound  by  it.  Whether  he  does  so  in  his  own  naQie,  or  in  that  of 
another,  or  in  a  feigned  name,  and  whether  the  contract  be  signed 
by  his  own  hand,  or  by  that  of  an  agent,  are  inquiries  not  differ- 
ent in  their  nature  from  the  question  who  is  the  person  who  has 
just  ordered  goods  in  a  shop.  If  he  has  sued  for  the  price,  and 
his  identity  made  out,  the  contr^ict  is  not  varied  by  appearing  to 
have  been  made  by  him  in  a  name  not  his  own."  (A) 

§  239.  The  leading  case  for  the  converse  proposition,  namelv. 
When  ^^^^  ^^^  agent  who  haa  contracted  in  his  own  name  will 
agent  is       |jot  be  allowed  to  offer  parql  evidence  for  the  purpose  of 

personally  ,  ^  *       * 

respon-  provmg  that  he  did  not  intend  to  bind  himself,  but  onlv 
HifCKins  v.  ^"^  principal,  is  Higgins  v.  Senior,  (i)  decided  in  tbe 
Senior.  exchequer  in  1841,  in  which  also  the  judges  took  time  to 
consider  until  the  ensuing  term,  when  Parke  B.  delivered  the 
judgment  of  the  court,  composed  of  himself  and  Alderson,  Gur- 
ney,  and  Rolfe  BB.  The  opinion  states  the  question  submitted 
to  be,  "  Whether  in  an  action  or  an  agreement  in  writing  purport- 
ing on  the  face  of  it  to  be  made  by  the  defendant,  and  to  be  sub- 

(A)  See,  also,  2  Smith's  Leading  Cases,    port,  352  et  teq. ;  and  Calder  v.  Dobdl,  L 
ed.  1867,  in  notes  to  Thomson  v.  Dayeu-    R.  6  C.  P.  486,  499. 

(0  8  M.  &  W.  834. 
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scribed  by  him,  for  the  sale  and  delivery  by  him  of  goods  above 
the  value  of  lOZ.,  it  is  competent  for  the  defendant  to  discharge 
himself  on  an  issue  on  the  plea  of  non  assumpsit  by  proving  the 
agreement  was  really  made  by  him  by  the  authority  of,  and  as 
agent  for,  a  third  person,  and  that  the  plainti£E  knew  those  facts 
at  the  time  when  this  agreement  was  made  and  signed."  Held 
in  the  negative.  The  learned  baron  then  proceeded  to  lay  down 
the  principles  on  which  this  conclusion  was  reached,  as  follows : 
'^  There  is  no  doubt  that  where  such  an  agreement  is  made,  it  is 
competent  to  show  that  one  or  both  of  the  contracting  parties 
were  agents  for  other  persons,  and  acted  as  such  agents  in  making 
the  contract,  so  as  to  give  the  benefit  of  the  contract  on  the  one 
hand  to,  and  charge  with  liability  on  the  other,  the  unnamed  prin- 
cipals ;  and  this,  whether  the  agreement  be  or  be  not  required  to 
be  in  writing,  by  the  statute  of  frauds ;  (A;)  and  this  evidence  in  no 
way  conti-adicts  the  written  agreement.  It  does  not  deny  that  it 
is  binding  on  those  whom,  on  the  face  of  it,  it  purports  to  bind ; 
but  shows  that  it  also  binds  another,  by  reason  that  the  act  of  the 
agent,  in  signing  the  agreement,  in  pursuance  of  his  authority, 
is  in  law  the  act  of  the  principal.  But,  on  the  other  hand,  to 
allow  evidence  to  be  given  that  the  party  who  appears  on  the 
face  of  the  instrument  to  be  personally  a  contracting  party  is  not 
such,  would  be  to  allow  parol  evidence  to  contradict  the  written 
agreement,  which  cannot  be  done."  (Q 

§  240.  Where  the  broker  bought  expressly  for  his  principals 
but  without  disclosing  their  names  in  the  sold  note,  he   Humfrey 
was  held  liable  to  the  vendor  on  evidence  of  usage  that  ^'  ^**e. 
the  broker  was  liable  personally  when  the  name  of  the  principal 
was  not  disclosed  at  the  time  of  the  contract,  (m)    In   pj^^^  ^ 
Fleet  V.  Murton  (ri)  the  contract  note  was,  "  We  have  Murton. 
this  day  sold  for  your  account  to  our  principal,"  (Signed)  M.  & 


{k)  [1  Chitty  Contr.  (11th  Am.  cd.) 
149,  303f  and  note  (o) ;  ante,  §  219,  and 
note  (o) ;  Williami  v.  Bacon,  2  Gray,  387, 
393 ;  Fuller  r.  Hooper,  3  lb.  341 ;  Dy- 
kcr«  V,  Toirnsend,  24  N.  Y.  57 ;  Eastern 
Railroad  v.  Benedict,  5  Gray,  561 ;  The 
Havana,  Rantoul  &  East.  B.  K.  Co.  v. 
Wahh,  85  111.  58 ;  Bank  v,  Raymond,  57 
N.  U.  144.] 

(/)  [Indianapolis,  Peru  &  Chicago  R.  R. 
Co.  17.  Tyng,  63  N.  Y.  653,  655.]     See  2 


Smith's  Leading  Cases,  349,  in  notes  to 
Thomson  i;.  Davenport,  where  the  whule 
subject  is  more  fully  treated  than  com- 
ports with  the  design  of  the  present  trea- 
tise. 

(m)  Humfrey  v.  Dale,  7  E.  &  B.  266, 
£.,  B.  &  E.  1004;  26  L.  J.  Q.  B.  137  ;  27 
L.  J.  Q.  B.  390.  See,  also,  Tetley  v. 
Shand,  20  W.  R.  206. 

(n)  L.  R.  7  Q.  B.  126. 
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W.,  Brokers  ;  and  the  brokers  were  held  personally  liable,  on 
proof  of  usage  of  the  trade  to  the  same  efifect  as  that  given  in 
Humfrey  v.  Dale. 

§  241.  But  in  Mollett  v.  Robinson  (<?)  the  plaintiff  obtained  a 
Moilett  V.  verdict  which  he  succeeded  in  holding,  because,  on  the 
Robinson,  motion  to  set  it  aside,  the  judges  were  equally  divided, 
both  in  the  common  pleas  and  the  exchequer  chamber,  so  that  the 
rule  dropped.  The  circumstances  were  that  the  plaintiffs,  tal- 
low brokers,  were  employed  by  the  defendant  to  purchase  fifty 
tons  of  tallow  in  the  London  market  ;  and  had  like  orders  from 
other  purchasers.  The  plaintiffs  bought  in  their  own  names,  with- 
out disclosing  their  principals,  tallow  enough  for  all  the  orders 
which  they  had  received,  and  divided  it  among  the  principals  who 
had  employed  them,  —  sending  to  the  defendant  a  bought  note, 
signed  by  themselves  as  **  sworn  brokers,"  stating  fifty  ton^  of 
tallow  to  have  been  bought  "for  his  account,"  with  quality, 
price,  &c.  but  no  vendor's  name  given.  There  was  no  com*- 
sponding  sold  note  delivered  to  any  one,  and  no  such  purchase  as 
was  represented  in  the  bought  note.  Proof  was  given  that  the 
execution  of  the  defendant's  order  in  this  manner  was  in  accord- 
ance with  the  usage  of  the  London  market ;  but  the  defendant 
was  not  aware  of  the  usage,  and  refused  to  accept  the  tallow  when 
he  learned  how  the  business  had  been  conducted.  Held,  in  the 
common  pleas,  by  Bovill  C.  J.  and  Montague  Smith  J.  that  the 
defendant  was  bound  to  accept ;  by  Willes  and  Keating  J  J.  that 
usage  could  not  be  invoked  to  change  the  character  of  the  con- 
tract, and  that  the  broker  cQuld  not  make  himself  the  principal 
in  the  sale  to  the  defendant  without  the  latter's  consent,  and  there 
was  no  other  principal  than  the  plaintiffs.  In  the  excheqaer 
chamber,  Kelly  O.  B.,  Channell  B.,  and  Blackburn  J.  agreed  in 
opinion  with  Bovill  C.  J.  and  Smith  J.,  while  Mellor  and  Uannen 
J  J.  and  Cleasby  B.  were  of  the  opposite  opinion. 

§  242.  Where  a  broker  gives  a  contract  note  describing  himself 
In  what  ^s  acting  for  a  named  principal,  he  cannot  sue  person- 
brok*er  can  ^^^y  ^^  *'^^  Contract,  (j^)  And  sembley  not  even  if  prin- 
8ue  or  be  cipal  was  undisclosed,  (g')  unless  in  case  of  such  usage 
•onaiiy.       as  was  proved  in  Mollett  v.  Robinson,  supra.     But  if  the 

(o)  L.  R.  5  C.  P.  648 ;  7  C.  P.  84.  well  v.  Spiller,  21  L.  T.  N.  S.  672;  Fai^ 

(/>)  Fawkea  v.  Lamb,  31  L.  J.  Q.  B.  lie  t?.  Fen  ton,  L.  R.  5  Ex.  169. 

98;  Fisher  v.  Marsh,  6  B.  &  S.  416,  per  (q)  Sharman  v.  Brandt,  L.  R.  6  Q.B. 

Blackburn  J. ;  34  L.  J.  Q.  B.  178 ;  Bram-  720,  in  exchequer  chamber. 
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broker  contract  in  his  own  name,  even  though  he  is  known  to  be 
an  agent,  he  may  sne  or  be  sued  on  the  contract,  (r)  And  the  same 
rules  apply  to  auctioneers.  («)  Arid  if  the  broker,  though  sign- 
ing as  broker,  be  really  the  principal,  his  signature  will  not  bind 
the  opposite  party,  (^q)  and  he  cannot  sue  on  the  contract,  Qq) 
unless  perhaps  when  he  can  prove  a  trade  usage  to  justify  him,  as 
in  Mollett  V.  Robinson,  supra.  Where  a  person  describes  him- 
self as  agent  in  the  body  of  the  contract  but  signs  his  own  name, 
be  is  personally  liable  on  the  contract.  (0 

§  243.  An  extremely  able  discussion  of  the  subject  of  a  bro- 
ker's responsibility  is  found  in  the  remarkable  case  of  Yow\eT  v 
Fowler  t;.  HoUins,  (w)  recently  decided  in  the  exchequer  Hoiiins. 
chamber  by  a  divided  court,  in  a£Birmance  of  a  judgment  (not 
reported}  of  the  queen^s  bench.  The  facts  were  that  the  plain- 
tiffs, after  refusing  to  sell  to  a  broker  personally,  sold  thirteen 
bales  of  cotton  to  him  ou  his  stating  that  he  was  acting  for  a 
principal,  and  the  sale  note  was  made  to  the  principal.  This  was 
a  fraud  of  the  broker,  who  had  no  authority  from  the  principal, 
and  the  broker  immediately  resold  the  cotton  for  cash  to  the 
defendants,  who  were  also  brokers,  and  were  really  acting  for 
principals,  but  who  took  a  purchase  note  in  their  own  names, 
addressed  to  themselves  as  follows :  "  We  sell  you,"  &c.  The 
defendants  on  the  same  day  sent  a  delivery  order  for  the  cotton 


(r)  Short  v.  Spakeman,  2  B  &  Ad.  962; 
Jones  p.  Littledflle,  6  A.  &  E.  486;  Keid  v. 
Draper,  6  H.  &  N.  813  ;  30  L.  J.  Ex.  268. 

(«)  Franklyn  v.  Lamond,  4  C  B.  637 ; 
Fisher  v.  Marsh,  6  B.  &  S.  411 ;  34  L.  J. 
Q.  B.  177 ;  [Woolfe  i7.  Home,  2  Q.  B.  Div. 
355.] 

(0  Paice  r.  Walker,  L.  R.  5  Ex.  173, 
and  cases  ihere  cited.  [Paice  v.  Walker 
was  commented  on  in  Gadd  v.  Houghton, 
1  Ex.  D,  357  ;]  Thomson  v.  Davenport,  2 
Smith's  L.  C.  352 ;  [Cabot  Bank  v.  Moi^ 
ton,  4  Gray,  156;  Raymond  v.  Crown  & 
Eagle  Milld,  2  Met  319  ;  Royce  v.  Allen, 
28  Vt.  234  ;  Merrill  v,  Wilson,  6  Ind.  426 ; 
Canal  Bank  v.  Bank  of  Albanv,  1  Hill 
(N.  Y.),  287;  Taintor  v,  Prendergast,  3 
lb.  72 ;  Wilder  v,  Cowles,  100  Mass.  487 ; 
Samner  v.  Williams,  8  lb.  198;  Torry  v. 
Holmes,  10  Conn.  500;  Cunningham  v. 
Soales,  7  Wend.  106;  Bebee  v,  Robert,  12 


lb.  413  ;  Mauri  v.  HeiTeman,  13  John.  58 ; 
M'Comb  V.  Wright,  4    John.  Ch.   669; 
Waring  v.  Mason,  18  Wend.  425 ;  Mills 
V.  Hunt,  20  lb  434  ;  Allen  v,  Rostain,  11 
Serg.   &  R.  362;    Bacon  v.   Sondley,  3 
Sirobh.  542  ;  Keen  v.  Spragne,  3  Greenl. 
77,  80 ;  Scott  v.  Messick,  4  Monroe,  535 ; 
Wilkins  v.  Duncan,  2  Litt.  168.    Where 
an  agent  enters  in  his  own   Agent  Hable 
name  into  an   agreement  in   on  contract 
writing,  he  cannot  relieve  him-   in  own 
self  from  his  liability  thereon,    o^«- 
even  by  showing  that,  at  the  time  snch 
agreement  was  made  and  signed,  the  other 
contracting  party  knew  that  he  was  only 
an   agent  in   the  transaction.     1   Chitty 
Contr.  (11th  Am.  ed.)  309,  and.  note  (A) 
and  cases  cited ;  Tabcr  v.  Cannon,  8  Met. 
460.] 

(u)  L.  R.  7  Q.  B.  616. 
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in  favor  of  their  principals,  whom  they  named  in  the  order,  and 
paid  for  it.  They  were  reimbursed  the  price  by  their  principals, 
together  with  their  commissions  and  charges.  AH  these  transac- 
tionajtook  place  on  the  23d  of  December,  1869.  The  cotton  iras 
at  once  sent  by  the  defendants  to  the  railway  station,  whence  it 
was  taken  to  the  mills  of  the  principals  at  Stockport,  and  there 
manufactured  into  yarn.  On  the  10th  January,  1870,  the  defend- 
ants received  a  letter  from  the  plaintiffs  stating  the  fraud  that  had 
been  committed  on  them,  and  demanding  delivery  back  to  them- 
selves of  the  cotton.  This  was  the  first  intimation  to  the  defend- 
ants that  any  fraud  had  been  committed  on  the  plaintiffs,  and  thej 
replied  to  the  plaintiffs'  demand,  saying  :  "  The  cotton  was  bought 
by  one  of  our  spinners,  Messrs.  MichoUs,  Lucas  &  Co.,  for  cash,  and 
has  been  made  into  yarn  long  ago,  and  as  everything  is  settled  up, 
we  regret  we  cannot  render  your  clients  any  assistance.''  The 
plaintiffs  thereupon  brought  trover,  and  it  was  left  to  the  jury  by 
Willes  J.  to  say  whether  the  defendants  had  acted  only  as  agents 
in  the  course  of  the  business,  and  whether  they  had  dealt  with  the 
goods  only  as  agents  for  their  principals.  The  jury  found  these 
facts  in  favor  of  the  defendants,  and  a  verdict  was  entered  for  them, 
with  leave  reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
the  value  of  the  thirteen  bales.  The  rule  was  made  absohite  in 
the  queen's  bench  (Mellor,  Lush,  and  Hannen  JJ.)  ;  and  in  the 
exchequer  chamber,  the  judgment  was  affirmed  by  Martin,  Chan- 
nell,  and  Cleasby  BB.  (dis.  Kelly  C.  B..  and  Byles  and  Brett  JJ.) 
The  reason  given  for  affirming  the  judgment  was,  that  although 
the  defendants  had  acted  as  brokers,  they  had  assumed  the  respon- 
sibility of  principals  by  descling  in  their  own  names  for  an  undis- 
closed principal ;  Martin  and  Channell  BB.  being  also  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  whether  the  defend- 
ants had  acted  as  principals  or  agents,  and  that  the  "  facts  found 
by  the  jury  are  immaterial.  The  plaintiffs  were  strangers  to  the 
sale  by  Bayley  [the  fraudulent  broker],  whether  it  was  to  the 
defendants  or  to  Micholls.  I  think  they  are  entitled  to  treat  the 
defendants  as  wrong-doers,  wrongfully  intermeddling  with  their 
cotton,  which  they  had  no  legal  right  to  touch :  and  that  wjien 
they  removed  the  cotton  from  the  warehouse  where  it  was  depos- 
ited to  the  railway  station,  to  be  forwarded  to  Stockport  to  be 
spun  into  yarn,  and  received  the  price  of  it,  they  committed  a 
conversion."     Per  Martin  B.  pp.  634,  636.     Brett  J.,  on  the  other 
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hand,  delivered  a  powerful  judgment,  which  the  chief  baron  char- 
acterized as  "  logical  and  exhaustive,"  and  in  which  both  he  and 
Byles  J.  concurred.  The  following  passages  are  extracted  as  a 
very  instructive  exposition  of  the  subject  under  consideration: 
"  The  true  definition  of  the  broker  seems  to  be  that  he  is  an  agent 
employed  to  make  bargains  and  contracts  between  other  persons 
in  matters  of  trade,  commerce,  or  navigation.  Properly  speaking, 
a  broker  is  a  mere  negotiator  between  the  other  partiBS.  If  the 
contract  which  the  broker  makes  between  the  parties  be  a  con- 
tract of  purchase  and  sale,  the  property  in  the  goods,  even  if  they 
belong  to  the  supposed  seller,  may  or  may  not  pass  by  the  con- 
tract. The  property  may  pass  by  the  contract  at  once,  or  may 
not  pass  till  a  subsequent  appropriation  of  goods  has  been  made* 
by  the  seller,  and  has  been  assented  to  by  the  buyer.  Whatever 
may  be  the  effect  of  the  contract  as  between  the  principals,  in 
either  case  no  effect  goes  out  of  the  broker.  If  he  sign  the  con- 
tract, his  signature  has  no  effect  as  hi8,  but  only  because  it  is  in 
contemplation  of  law  the  signature  of  one  or  both  of  the  principals. 
No  effect  passes  out  of  the  broker  to  change  the  property  in  the 
goods.  The  property  changes  either  by  a  contract  which  is  not 
his,  or  by  an  appropriation  and  assent,  neither  of  which  is  his. 
In  modern  times  in  England,  the  broker  has  undertaken  a  further 
duty  with  regard  to  the  contract  of  the  purchase  and  sale  pf  goods. 
If  the  goods  be  in  existence,  the  broker  frequently  passes  a  de- 
livery order  to  the  vendor  t^  be  signed,  and  on  its  being  signed, 
he  passes  it  to  the  vendee.  In  so  doing,  he  still  does  no  more 
than  act  as  a  mere  intervener  between  the  principals.  He  him- 
self, considered  as  only  a  broker,  has  no  possession  of  the  goods ; 
no  power,  actual  or  legal,  of  determining  the  destination  of  the 
goods ;  no  power  or  authority  to  determine  whether  the  goods 
belong  to  buyer  or  seller,  or  either  ;  no  power,  legal  or  actual,  to 
determine  whether  the  goods  shall  be  delivered  to  the  one  or  kept 
by  the  other.  He  is  throughout  merely  the  negotiator  between 
the  parties;  and,  therefore,  by  the  civil  law,  brokers  were  not 
treated  as  ordinarily  incurring  any  personal  responsibility  by  their 
intervention,  unless  there  was  some  fraud  on  their  part.  Story  on 
Agency,  sec.  80.  And  if  all  a  broker  has  done  be  what  I  have 
hitherto  described,  I  apprehend  it  to  be  clear  that  he  would  have 
incurred  no  personal  liability  to  any  one  according  to  English  law. 
He  could  not  be  sued  by  either   party  to  the  contract  for  any 
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breach  of  it.  He  could  not  sue  any  one  in  any  action  in  whidi  it 
was  necessary  to  assert  that  he  was  the  owner  of  the  goods.  He 
is  dealing  only  with  the  making  of  a  contract  which  may  or  may 
not  be  fulfilled,  and  making  himself  the  intermediary  passer  on  or 
carrier  of  a  document  [u  e,  the  delivery  order],  without  any  lia- 
bility thereby  attaching  to  him  towards  either  party  to  the  con- 
tract. He  is,  so  long  as  he  acts  only  as  a  broker  in  the  way  de- 
scribed, claiming  no  property  in  or  use  of  the  goods,  or  even  pos- 
session of  them,  either  on  his  own  behalf,  or  on  behalf  of  any  one 
else.  Obedience  or  disobedience  to  the  contract,  and  its  effects 
upon  the  goods,  are  matters  entirely  dependent  upon  the  will  and 
conduct  of  one  or  both  of  the  principals,  and  is  no  way  within  his 
cognizance.  Under  such  circumstances,  and  so  far,  it  seems  to  me 
clear  that  a  broker  cannot  be  sued  with  effect  by  any  one.  li 
goods  have  been  delivered  under  a  contract  so  made  and  a  de- 
livery order  so  pitssed,  still  he  has  had  no  power,  actual  or  legal, 
of  control  either  as  to  the  delivery  or  non-delivery,  and  prob&blj 
no  knowledge  of  the  delivery,  and  he  has  not  had  possession  of  tbe 
goods.  It  seems  to  me  impossible  to  say  that  for  such  a  delivery 
he  could  be  held  liable  by  the  real  owner  of  the  goods  for  a  wrong- 
ful conversion.  But  then,  in  some  cases,  a  broker,  though  acting 
as  agent  for  a  principal,  makes  a  contract  of  sale  and  purchase  in 
his  own  name.  In  such  case  he  may  be  sued  by  the  party  with 
whom  he  has  made  such  contract  for  a  non-fulfilment  of  it  But 
so,  also,  may  his  undisclosed  principal ;  and  although  the  agent 
may  he  liable  \ipon  the  contract^  yet  I  apprehend  nothing  passes 
to  him  by  the  contract.  The  goods  do  not  become  his.  He  could 
not  hold  them  even  if  they  were  delivered  to  him,  as  against  his 
principal.  He  could  not,  as  it  seems  to  me,  in  the  absence  of 
anything  to  give  him  a  special  property  in  them,  maintain  any 
action  in  which  it  was  necessary  to  assert  that  he  was  the  owner 
of  the  goods.  The  goods  would  be  the  property  of  his  principal. 
And  although  two  persons,  it  is  said,  may  be  liable  on  the  same 
contract,  yet  it  is  impossible  that  two  persons  can  each  be  the  sole 
owner  of  the  same  goods.  Although  the  agent  may  be  held  liable 
as  a  contractor  on  the  contract^  he  still  is  only  an  agent,  and  has 
acted  only  as  agent.  He  could  not  be  sued,  as  it  seems  to  me, 
merely  because  he  had  made  the  contract  of  purchase  and  sale  in 
his  own  name  with  the  vendor  —  even  though  the  conti*act  should 
be  in  a  form  which  passes  property  in  goods  by  the  contract  itself, 
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—  by  a  third  person^  as  if  he,  the  broker,  were  the  owner  of  the 
goods ;  as  if,  for  instance,  the  goods  were  a  naisanc  ^  or  an  ob- 
struction, or  as  it  were  trespassing,  he  would  successfully  answer 
such  an  action  by  alleging  that  he  was  not  the  owner  of  the  goods, 
and  by  proving  that  they  were  the  goods  of  his  principal  till  then 
undisclosed.  If  he  could  not  be  8ued/<?r  ant/  other  tort^  merely 
on  the  ground  that  he  had  made  the  contract  in  his  own  name 
with  the  vendor,  it  seems  to  me  that  he  cannot  be  successfully 
sued  merely  on  that  ground  by  the  real  owner  of  the  goods  as  for 
a  wrongful  conversion  of  the  goods  to  his  own  use."  The  learned 
judge  then,  after  a  review  of  the  authorities  upon  the  subject  of 
conversion,  (x)  further  held  that  the  mere  asportation  of  the 
goods  through  the  agency  of  the  defendants  before  knowledge  of 
the  plaintiff's  claim  or  rights  was  not  sufficient  to  constitute  a 
conversion,  because  unaccompanied  with  any  intention  to  deprive 
the  plaintiff  of  the  goods,  though  that  asportation  would  have 
been  a  conversion  if  made  after  notice  of  the  plaintiff's  claim.    , 

§  244.  Where  a  party  contracts  in  writing  as  agent  for  a  non- 
existent principal  he  will  be  personally  bound,  and  no  Agentufor 
subsequent  ratification  by  the  principal  afterwards  com-  h^ff  prin* 
ing  into  existence  can  change  this  liability,  nor  is  evi-  *^'p**  * 
dence  admissible  to  show  that  a  personal  liability  was  Baxter.' 
not  intended.  Thus,  in  Kelner  v,  Baxter  (y)  the  plaintiff  wrote 
to  the  three  defendants,  addressing  them  "  on  behalf  of  the  pro- 
posed Gravesend  Royal  Alexandra  Hotel  Company  Limited,"  pro- 
posing to  sell  certain  goods  for  900Z.,  which  offer  the  defendants 
accepted  by  a  letter  signed  by  themselves,  "  on  behalf  of  the 
Gravesend  Royal  Alexandra  Hotel  Company  Limited,"  and  the 
goods  were  thereupon  delivered  and  consumed  by  the  company, 
which  was  not  incorporated  till  after  the  date  of  the  contract,  and 
which  ratified  the  purchase  made  on  its  behalf.  It  was  held  that 
the  defendants  were  personally  liable,  because  there  was  no  prin- 
cipal existing  at  the  date  of  the  contract,  for  whom  they  could  by 
possibility  be  agents,  and  that  for  the  same  reason  no  ratification 
was  possible  :  that  the  company  might  have  bound  itself  by  a  new 
contract  to  buy  and  pay  for  the  goods,  but  such  new  contract 
would  require  the  assent  of  the  vendor,  who  could  not  be  deprived 
of  his  recourse  against  those  who  dealt  with  him  by  any  action  of 

(x)  See  on  Conrersion,  case  of  England        {y)  L.  R.  2  C.  P.  174.    See,  also,  Scotfc 
».  Cowley,  L.  R.  8  Ex.  126 ;  [ante,  §  6,  and    v.  Lord  Ebury,  L.  R.  2  C.  P.  255. 
note  (b).] 
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the  company  to  which  he  was  no  party  :  and  that  parol  eTidenoe 
was  not  admissible  to  affect  the  inferences  legally  resulting  from 
the  written  contract. 

§  245.  We  now  come  to  the  second  point  of  the  inquiry,  and 
What  writ-  must  Consider  to  what  extent  it  is  necessary  that  the 
the  terms  Writing  should  Contain  the  terms  and  subject-matter  of 
tract^so?"'  ^^^  contract,  in  order  to  be  deemed  a  sufficient  note  or 
flees.  memorandum   "  of   the   bargain."  (2)     It  has   already 

been  seen  that  the  decisions  establish  the  necessity  under  the  4th 
Distinction  section  of  proving  the  whole  "  agreement "  in  writing, 
"\^*^  in  order  to  satisfy  the  statute.  Independently  of  an- 
5^bw''*°^  thority,  one  would  think  that  "bargain"  and  "agree^ 
gaJn-"  ment "  are  words  so  identical  in  meaning,  when  applied 
to  a  contract  for  the  sale  of  goods,  as  to  admit  of  no  possible  dis- 
tinction ;  but  the  authorities  do  nevertheless  distinguish  them  in  a 
manner  too  plain  to  permit  a  doubt  as  to  the  law.  (a) 

§  246.  In  Egerton  v.  Mathews  (6)  the  plaintiff  had  been  non- 
F^rerton  v.  suited  at  Guildhall,  by  Lord  Ellenborough,  on  the  ao- 
MathewB.     thority  of  Wain  t;.   Warlters.  (c)     The   writing  was: 

(z)  [It  is  not  necessary  that  the  note  Lowell,  7  Gray,  33;  Shaw  C.  J.  in  At- 
Memono-  ^^  memorandum  should  be  wood  r.  Cobb,  16  Pick.  230;  Coddin^too 
dumneed  drawn  up  in  any  particular  ».  Goddapd,  16Gray,442,  443,  444;  Joha- 
any  p&rtlea-  form ;  no  technical  precision  son  v.  Buck,  6  Vroom,  343 ;  Sanborn  r. 
larfonn.  jg  required;  nor  need  it  be  Flagler,  9  Allen,  476,  477 ;  Barickman  r. 
drawn  up  for  the  express  purpose  of  au-  EuydendaU,  6  Blackf.  21  ;  Kay  r.  Card, 
thenticating  the  agreement;  if  it  recog-  6  B.  Mon.  100;  Davis  v.  Shields,  86 
nizes  the  bargain  and  is  delivered  and  ac-  Wend.  341 ;  McLean  v.  NicoUe,  4  L.  T. 
cepted,  it  will  be  sufficient.  De  Beil  v.  N.  S.  863;  Parker  C.  J.  in  Packard  r. 
Thompson,  3  Beav.  469;  Tallman  u.  Richardson,  17  Mass.  122, 130,  131 ;  Min- 
Franklin,  4  Keman,  584 ;  1  Sugden  V.  &  gaye  r.  Corbett,  14  U.  C.  C.  P.  557 ;  Mt- 
P.  140,  note  (</) ;  Ellis  ».  Dcadman,  4  halen  v,  Dublin  &  Chapelizod  Distillerr 
Bibb,  467 ;  Barry  v.  Coombe,  1  Peters  Co.  Ir.  R.  1 1  C.  L.  83.  It  is  not  ne«5- 
(U.  S.),  651 ;  Smith  ».  Arnold,  5  Mason,  sary  that  the  note  or  memorandum  shooM 
416;  Reeves  v.  Pye,  1  Cranch  C.  C.  219;  state  independent  and  collateral  stipola- 
Bailey  v.  Ogden,  3  John.  399 ;  Curtis  tions  which  formed  no  part  of  the  sale, 
J.  in  Salmon  Falls  Manuf.  Co.  v.  God-  nor  any  matters  concvrning  which  the 
dard,  14  How.  (U.  *S.)  446;  flurley  v,  verbal  agreement  made  no  provision.  Cod- 
Brown,  98  Mass.  546  ;  Coddington  v.  God-  dington  v.  Goddard,  16  Gray,  436,  448.) 
It  must  dard,  16  Gray,  443, 444.  The  (a)  [See  the  remarks  of  Chief  Jo^ioe 
Ind'Und?*  memorandum  must  show  the  Parsons  upon  the  suggested  distinctioD 
ttona.  terms  and  conditions  of  the  between  "  bargain  "  aod  "  agreement,"  in 
sale  ;  Norris  v.  Blair,  39  Ind.  90,  94 ;  Hunt  v.  Adams,  5  Mass.  360,  361  ;  Parker 
Ridgway  v.  Ingram,  50  lb.  145;  but  it  C.  J.  in  Packard  v.  Richardson,  17  Mass. 
need  not  contain  a  detail  of  all  the  par-  131, 132.] 
ticulars;  Ives  v.  Hazard,  4  R.  I.  14;  Mc-  (h)  6  East,  307. 
Connell  ».  Brillhart,  17  111.  354 ;  Chase  v.  (c)  5  East,  10. 
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**  We  agree  to  give  Mr.  Egerton  19c?.  per  pound  for  thirty  bales 
of  Smyrna  cotton,  customary  allowance,  cash  three  per  cent,  as 
soon  as  oiir  certificate  is  complete."  It  was  signed  and  dated. 
Lord  EUenborough  is  reported,  when  granting  a  rule  nisi^  to  have 
assented  to  a  distinction  between  the  two  cases,  and  to  have  said 
on  cause  shown  :  **  This  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to  be 
charged  therewith,  and  whose  signature  to  it  is  all  that  the  statute 
requires."  This  last  expression  would  seem  to  indicate  that  the 
difficulty  in  bis  lordship's  mind  was,  that  the  bargain  was  not  com- 
plete because  the  plaintiff  had  not  signed  (a  point  not  fully  settled 
by  authority  till  1836,  in  Laythoarp  v.  Bryant,  (rf)  as  will  be 
seen  hereafter).  («)  But  Lawrence  J.  said  :  "  The  case  of  Wain 
V.  Warlters  proceeded  on  this,  that  in  order  to  charge  one  man 
with  the  debt  of  another,  the  agreement  must  be  in  writing,  which 
word  agreement  we  considered  as  properly  including  the  consider- 
ation moving  to,  as  well  as  the  promise  made  by,  the  party  to  be 
so  charged."  The  learned  judge,  however,  did  not  explain  why 
the  word  "  bargain  "  does  not  also  include  the  terms  on  both  sides, 
as  was  observed  by  Holroyd  J.  when  he  said,  "  It  appears  to  me 
that  you  cannot  call  that  a  memorandum  of  a  bargain,  which  does 
not  contain  the  terms  of  it ;  "  and  by  Bayley  J.  when  he  held  in 
the  same  case  (/)  that  the  language  of  the  two  sections  of  the 
statute  was  in  substance  the  same,  and  that  the  word  **  bargain  " 
means  "  the  terms  upon  which  parties  contract."  (^)  In  Hinde 
V.  Whitehouse  (K)  the  memorandum  consisted  of  the  Hinde  v. 
auctioneer's  catalogue,  signed  by  him  as  agent  of  both  house!' 
parties,  showing  the  goods  sold,  their  marks,  weight,  and  price  ; 
but  the  court  held  this  insufficient,  because  there  was  another 
paper  containing  the  conditions  of  the  sale,  which  had  been  read, 
but  was  not  made  a  part  of  the  written  note  of  the  bargain  by  in- 
ternal evidence  contained  in  the  signed  paper.  In  Laythoarp  v. 
Bryant,  (i)  in  1886,  which  was  on  the  4th  section.  Tin-  Lay,hoarp 
dal  C.  J.  said :  "  Wain  v.  Warlters  was  decided  on  the  "•  Bryant. 
express  ground  that  an  agreement  under  the  4th  section  imports 
more  than  a  bargain  under  the  17th."    Park  J.  said:  "The  cases 

{d)  2  Bing.  N.  C.  735.  Co.  v,  Goddard,  14   How.  (U.  S.)  446, 

(«)  Post,  ch.  vii.  454.] 

(/)  Eenworthy  v,  Scbofield,  2  B.  &  C.  (h)  7  East,  558. 

948.  (i)  2  Bing.  N.  C.  735. 
{g)  [Nelson  J.  in  Salmon  Falls  Manuf. 
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on  the  17th  section  of  the  statute  might  very  much  be  put  out  of 
question,  because  the  language  of  that  section  is  diCFerent  from  the 
Stri  t>.  language  of  the  4th."  In  Sari  v,  Bourdillon  (t)  the 
Bourdiiion.  written  note  was  for  the  sale  of  "  candlesticks  complete.'* 
It  was  proven  that  the  parol  bargain  was  that  the  candlesticks 
should  be  furnished  with  a  gallery  to  carry  a  shade,  and  defendant 
iuBisted  that  the  written  note  was  insufficient ;  but  after  time  to 
consider,  the  decision  of  the  court  was  delivered  by  Cresswell  J^ 
who  said :  "  We  do  not  feel  obliged  to  yield  to  this  argument. 
The  memorandum  states  all  that  was  to  be  done  by  the  pemon 
charged^  viz.  the  defendant,  and,  according  to  the  case  of  Egerton 
V.  Mathews,  (Z)  that  is  sufficient  to  satisfy  the  llth  section  of  the 
statute  of  frauds,  though  not  to  make  a  valid  agreement  in  eas^i 
within  the  4th  section,^^ 

§  247.  In  Elmore  t;.  Kingscote  (m)  there  had  been  a  verbal 
Price  not  Sale  of  a  horsc  for  200  guineas,  but  the  only  writing  was 
where  ^  letter  from  defendant  to  plaintiff,  in    the  following 

agreed  on.    ^q^^Jq:  *'  Mr.  Kingscote  begs  to  inform  Mr.  Elmore  that 

Klmore  t^.       . ,     ,       ,  ,  ,  ,       y. 

Kingscote.  if  the  horse  can  be  proved  to  be  five  years  old  on  the 
13th  of  this  month  in  a  perfectly  satisfactory  manner,  of  course  he 
shall  be  most  happy  to  take  him  :  and  if  not  most  clearly  proved 
Mr.  K.  will  most  decidedly  have  nothing  to  do  with  him."  The 
court  held  this  insufficient,  saying,  "  The  price  agreed  to  be  paid 
constituted  a  material  part  of  the  bargain."  In  Ashcroft  r. 
ARhcroft  r.  M^Trin  (w)  defendant  ordered  cei*tain  goods  to  be  sent 
Morrin.  jjjn^^  saying,  "  Let  the  quality  be  fresh  and  good,  and 
on  moderate  terms."  On  objection  made  that  the  price  was  not 
stated,  the  court  said :  "  The  order  is  to  send  certain  quantities 
of  porter  and  other  malt  liquor,  on  moderate  terms.  Why  is  not 
that  sufficient  ?  That  is  the  contract  between  the  parties  :  "  and 
set  iiside  the  nonsuit  according  to  leave  reserved.  In  Acebal  r. 
Acebai  v.  Lcvy  (o)  there  was  a  special  count  alleging  an  agree- 
L^^T-  ment  for  the  sale  of  a  cargo  of  **  nuts,  at  the  then  ship- 

ping price  at  Gijon,  in  Spain,"  and  the  parol  evidence  was  to  that 
effect.  Plaintiff  not  being  successful  in  establishing  the  validity 
of  the*  contract  by  satisfactory  proof  of  delivery  and  acceptance, 
then  attempted  to  support  his  case  by  a  letter  which  did  not  state 

(it)  26  L.  J.  C.  P.  78;   1  C.  B.  N.  S.        (m)  5  B.  &  C.  583. 
188.  (n)  4  M.  &  G.  450. 

(/)  6  East,  307.  (o)  10  Bing.  376. 
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the  price,  and  by  insisting  that  a  contract  of  sale  was  yalid  with- 
out statement  of  price,  because  the  law  would  imply  a  promise  to 
pay  a  reasonable  price.  But  the  court,  declining  to  determine 
how  this  would  be  if  no  price  had  really  been  agreed  on,  held  that 
where  there  had  been  an  actual  agreement  as  to  price  shown  by 
parol,  the  written  paper,  which  did  not  contain  that  part  of  the 
bargain,  was  insufficient  to  satisfy  the  statute,  (c?^)  [Jeffcott  v. 
No.  Br.  Oil  Co.  Ir.  R.  8  C.  L.  17,  was  an  action  for  the  non-de- 
livery, according  to  contract,  of  paraffin  oil  sold  by  the  defendant 
to  the  plaintiff.  The  contract  was  for  100  barrels,  to  be  delivered 
as  wanted.  The  plaintiff  proved  a  parol  contract,  and 
in  order  to  take  the  contract  out  of  the  statute  gave  in  the  memo- 
evidence  a  memorandum  of  the  alleged  contract  signed  fatally  de- 
by  the  defendant's  agent.  The  memorandum  was  silent  contract  * 
as  to  price,  which  had  been  agreed  on.  Some  ten  casks  JJrcibie  ?" 
of  oil  were  delivered  to  the  plaintiff  after  the  contract  rea^n  of 

,  ,  compliance 

was  made,  and  were  accepted  and  paid  for,  and  it  was  with  other 
held  that  though  the  memorandum  was  insufficient,  parol   mJnts^of 
evidence  was  admissible  to  show  the  price,  as  the  stat-      ®  statute. 
ute  was  satisfied  by  the  part  performance.] 

§  248.  In  Hoadley  v.  McLaine,  (/?)  the  6ame  court  was  called 
on  to  decide,  in  the  ensuing  term,  the  very  point  which  Price  not 
had  been  left  undetermined  in  Ac^bal   v.  Levy.     The  where  it 
defendant  gave  plaintiff  an  order  in  these  words :  "  Sir  ^een"**' 
Archibald  McLaine  orders  Mr.  Hoadley  to  build  a  new,   ^s^^^  on. 
fashionable,  and  handsome  landaulet,  with  the  following  McLailie.^' 

appointments,  &c the  whole   to  be  ready  by  the   1st 

March,  1833."  Nothing  was  said  about  price.  The  judges  were 
all  of  opinion  that  as  the  writing  contained  all  that  was  agreed  on^ 
it  was  a  sufficient  note  of  the  bargain.  Tindal  C.  J.  said  :  ^^  This 
is  a  contract  which  is  silent  as  to  price,  and  the  parties  therefore 
leave  it  to  the  law  to  ascertain  what  the  commodity  contracted  for 
is  reasonably  worth."  Park  J.  said :  "  It  is  only  necessary  that 
price  should  be  mentioned,  when  price  is  one  of  the  ingredients  of 
the  bargain^  ....  and  it  is  admitted  on  all  hands  that  if  a 
specific  price  be  agreed  on,  and  that  price  is  omitted  in  the  mem- 
orandum, the  memorandum  is  insufficient."  In  Good-  Goodman 
man  v.  Griffiths  (j)  the  plaintiff  showed  defendant  an   »•  Griffiths. 

(oi)    [James  v.  Muir,  83  Mich.   223 ;        (p)  10  Bing.  582. 
Mahalen  v.  Dublin  &  Cbapelizod  Distil-        {q)  26  L.  J.  Ex.  U5,  and  1  U.  &  N. 
ler/  Co.  Ir.  B.  11  C.  L.  83.]  574. 
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invoice  of  his  prices,  and  then  agreed  verbally  to  sell  to  him  at  a 
deduction  of  twenty-five  per  cent,  on  those  prices  for  cash,  where- 
upon defendant  wrote  an  order :  "  Please  to  put  to  my  account 
four  mechanical  binders/'  and  signed  it.  Held,  that  as  there  bad 
been  a  parol  agreement  as  to  price,  which  was  not  included  in  the 
note  of  the  bargain,  the  statute  was  not  satisfied. 

§  249.  It  is  plainly  deducible  from  the  foregoing  decisions,  that 
General  SO  far  as  price  is  concerned  the  rule  of  law  is,  that  where 
price.  there  is  no  actual  agreement  as  to  price,  the  note  of  the 

bargain  is  sufficient,  even  though  silent  as  to  the  price,  because 
the  law  supplies  the  deficiency  by  importing  into  the  bargain  a 
promise  by  the  buyer  to  pay  a  reasonable  price.  But  the  law  only 
does  this  in  the  absence  of  an  agreement,  and  therefore,  where  the 
price  is  fixed  by  mutual  consent,  that  price  is  part  of  the  bargain, 
and  must  be  shown  in  writing  in  order  to  satisfy  the  statute,  (r) 


(r)  [See  Smith  v.  Arnold,  5  Mason,  416 
(a  case  of  contract  for  sale  of  real  estate) ; 
Ide  V.  Stanton,  15  Vt.  685,  691  (contract 
for  sale  of  wool) ;  Kajv.  Curd,  6  B.  Mon. 
103 ;  Kinloch  v.  Savage,  Speers  Eq. 
472 ;  Adams  v.  M'Millan,  7  Porter,  73 ; 
Waul  V.  Kirkman,  27  Mo.  823 ;  Ellis  v, 
Deadman,  4  Bibb,  467  ;  Soles  v.  Hickman, 
20  Penn.  St.  180;  Mahalen  v.  Dublin  & 
Chapelizod  Distillery  Co.  Ir.  R.  11  C.  L. 

Price  may        ^'     ^"  Gowen  V.  Klous,  101 

be  indicated     Mass.  449,  454,  it  was  said 

in  any  way.      ^,  .  .  ,  , 

that  the  pnce  may  be  stated 

in  the  memorandum  in  any  words  or  fig^ 
ures  which  clearly  indicate,  as  applied  to 
the  subject,  what  that  price  is.  If  the 
figures  or  letters,  or  both,  used  in  the 
memorandum,  do  in  fact,  and  in  the  light 
of  a  prevailing  usage,  afford  this  informa- 
tion, the  memorandum,  to  that  extent,  is 
sufficient.  Salmon  Falls  Manuf.  Co.  v. 
Goddard,  14  How.  (U.  S.)  446;  Spicer  v. 
Cooper,  1  Q.  B.  424.  See  Smith  v,  Ar- 
nold, sujira;  Carr  v.  The  Passaic  Land 
Imp.  &  Building  Co.  4  C.  E.  Green  (N. 
J.),  424 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
134,  and  note  (ti)  ;  Bird  v.  Richardson,  8 
Pick.  252;  Atwood  v.  Cobb,  16  lb.  227; 
1  Chitty  Contr.  (11th  Am.  ed.)  91,  note 
Obserrationfl  (a)  and  cases.  It  is  provided 
ShuiTS^  by  the  3d  section  df  the  Mas- 
statute,  sachusetts  statute  of  frauds, 
that  the   consideration   of   the  contract 


need  not  be  set  forth  in  the  memonih 
dum  made  necessary  by  the  Ut  section  of 
that  statute,  but  may  be  proved  by  any 
other  legal  evidence.    Gen.  Sts.  c  105,  ^ 
1,  2.    The  Ist  section  of  the  Massachu- 
setts statute,  above  referred  to,  correspoodi 
with  the  4th  section  of  the  English  stat- 
ute.   To  this  extent  it  would  seem  that, 
even  where  the  price  or  consideration  has 
been  expressly  agreed  upon  in  the  verbal 
contract,  the  memorandum  of  that  coo- 
tract  need  not  contain  a  statement  of  it. 
It  is  to  be  observed,  however,  that  the  2d 
section  of  the  Massachusetts  statute,  abore 
referred  to,  is  not  made  expressly  appli- 
cabje  to  cases  arising  under  the  5th  sec- 
tion, which  corresponds  with  the  17th  sec- 
tion of  the  English  statute.    But  there  is 
no  doubt  that  the  same  rule  would  be  ap- 
plied to  cases  under  the  5th  section.    Sc« 
Packard  v.  Kichardson,  17  Mass.  122.    A 
distinction  is  to  be  observed  betwetn  cases 
where  the  only  evidence  in- 
troduced is  a  memorandum   fixed,  no 
containing   the  entire  agree-   P*^*^*  "•«* 
mcnt,  but  disclosing  no  con-   Uonedia 
sideration,  and   those   where   SJJJ*"**** 
the  evidence  consists  of  a  ver- 
bal agreement  containing  a  stipulation  of 
a  price  or  consideration,  and  a  memoran- 
dum of  it  which  omits  to  state  such  con- 
sideration.   It  was  held  in  James  v.  Mnir, 
33  Mich.  223,  that  the  memorandum  of  a 
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and,  finally,  that  parol  evidence  is  admissible  to  show  that  a  price 
was  actually  agreed  on,  in  order  to  establish  the  insufficiency  of  a 
memorandum  which  is  silent  as  to  price.  («) 

§  250.  As  to  the  other  terms  of  the  contract,  it  is  J^^^^J^i 
necessary  that  they  should  so  appear  by  the  written  the  con- 
papers  as  to  enable  the  court  to  understand  what  they   be  m  ex- 

Dressed  &s 

actually  were,  in  order  to  satisfy  the  statute.  Ct)  to  be  intel- 

§  251.  It  has  already  been  shown  that  where  these    *^    ®" 
terms  are  contained  in  dififerent  pieces  of  paper,  the  several  writ- 
ings which  are  offered  as  constituting  the  bargain  must  be  consist- 
ent, and  not  contradictory,  (u)     In  Jackson   v.  Lowe  (a;)    and 
Allen  V.  Bennett  (y)  the  different  writings  were  held  consistent, 
so  as  to  form  a  sufficient  memorandum,  while  the  reverse  was  held 
as  to  the  written  evidence  offered  in  Cooper  v.  Smith,  (2)  Richards 
V.  Porter,  (a)  Smith  v.  Surman,  (i)  and  Archer   v.  Baynes.  ((?) 
In  Thornton  v.  Kempster  (c?)  the  broker's  bought  note       or  on 
described  the  article  bought  as  "  sound  and  merchant-  at    ^™^' 
able  Riga  Rhine  hemp,"  and  the  sold  note  as  "  St.  Petersburg 
Clean  hemp,"  the  former  description  being  of  an  article  materially 
different  in  quality  and  value  from  the  latter.     Held  that  the  sulh 
stance  of  the  contract  was  not  showp  by  the  written  bargain  evi- 
denced by  two  papers  that  materially  varied  from  each   j^^y^^^  ^ 
other.    In  Archer  v,  Baynes  (c?)  the  court  held  the  corre-   Baynes. 


contract  which  is  within  the  statute  of 
frauds  and  is  executory  must  name  the 
price,  as  well  where  a  reasonablo  price  is 
agreed  upon  as  where  any  other  is.] 

(s)  See  atfte^  §  209,  and  note  (t). 

{t)  [oee  Sanborn  v.  Flagler,  9  Allen, 
474;  Salmon  Falls  Manuf.  Co.  v.  God- 
dard,  14  How.  (U.  S.)  446,455;  Johnson 
V.  Buck,  6  Vroom,  338,  343.  The  mem- 
oraudam  should  contain  the  substantial 
terms  of  the  contract  expressed  with  such 
certainty  that  they  may  be  understood 
from  the  memorandum  itself,  or  some 
other  writing  to  which  it  refers,  without 
resortittg  to  parol  evidence.  Buck  v.  Pick- 
well,  27  Vt.  167 ;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  134,  and  note  (o^)  and  cases 
cited ;  ante,  §  245,  note  {z)  and  cases 
cited;  Bailey  v.  Ogden,  3  John.  399; 
Johnson  v.  Buck,  6  Vroom,  338,  343; 
Curtis  J.  in  Salmon  Falls  Manuf.  Co.  v, 
Goddard,  14  How.  (U.  S.)  446;  Water- 


man V.  Meigs,  4  Cush.  497 ;  Kay  v.  Curd, 
6  B.  Mon.  100 ;  Morton  v.  Dean,  13  Met. 
385;  Nichols  v.  Johnson,  10  Conn.  192; 
Tallman  t*.  Franklin,  4  Kernan,  584; 
O'Donnell  v,  Leeman,  43  Maine,  158, 
160;  Washington  Ice  Company  v.  Web- 
ster, 62  lb.  341 ;  Harvey  t\  Stevens,  43 
Vt.  656;  Sale  p.  Darragh,  2  Hilton  (N. 
Y.),  184;  Norris  w.  Blair,  39  Ind.  90; 
Soles  V.  Hickman,  20  Penn.  St.  180,  183; 
2  Kent,  511  ;  Carroll  v.  Cowell,  1  Jebb  & 
Sym.  43 ;  McMulleu  v,  Helberg,  4  L.  li. 
Ir.  94.] 

(m)  Ante,  §  223.  ^ 

(x)  1  Bing.  9. 

ly)  3  Taunt.  169. 

(z)  15  East,  103. 

[a)  6  B.  &  C.  437. 

(6)  9  B.  &C.  561. 

(c)  5  Ex.  625 ;  20  L.  J.  Ex.  54 ;  [Hough- 
ton V.  Morton,  5  Ir.  C.  L.  R.  329.] 

(d)  5  Taunt.  786. 
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spondence  between  the  parties  an  insufficient  note  of  the  bargain, 
because  not  containing  all  the  terma  of  the  contract.  The  court 
say  of  the  defendant:  "  It  is  clear,  from  the  letters,  that  he  had 
bought  the  flour  from  the  plaintlS  upon  some  contract  or  other, 
but  whether  he  had  bought  it  on  a  contract  that  he  ahouM  tate 
the  particular  barrels  of  flour  which  he  had  seen  at  ihe  warehouse, 
or  whether  he  had  bought  them  on  a  sample  which  had  been  de- 
livered to  him  on  the  condition  that  they  should  agree  with  that 
sample,  does  not  appear  ;  and  that  which  is  in  truth  the  dispute 
between  the  parties  does  not  appear  to  be  settled  by  the  contract 
T«lpy  B.  •"  writing."  In  Valpy  v.  Gibson,  (e)  in  which  the  stat- 
uibBop.  ute  of  frauds  was  not  in  question,  it  was  coiit«nded,  on 
behalf  of  the  plaintiffs,  that  the  terms  of  the  contract  did  not  ap- 
pear, because  the  mode  and  time  of  payment  had  not  been  aped- 
fied.  But  the  court  said  :  "  The  omission  of  the  particular  mode 
or  time  of  payment,  or  even  of  the  price  itself,  does  not  necessa- 
rily invalidate  a  contract  of  sale.  Goods  may  be  sold,  and  fre- 
quently are  sold,  when  it  is  the  intention  of  the  parties  to  bind 
themselves  by  a  contract  which  does  not  specify  the  price  or  the 
mode  of  payment,  leaving  them  to  be  settled  by  some  future  agree- 
ment, or  to  he  determined  by  what  is  reasonable  under  the  cir- 
cumstancea."  (/)  And  the  court  held  in  the  case  before  it,  that 
the  contract  between  the  parties  was  one  of  the  nature  above  de- 
scribed, and  was  valid. 

§  252.  A  recent  decision  of  the  common  pleas  has  decided,  in 
Aleti«rre-  Opposition  to  the  intimation  of  opinion  in  Blackburn  on 
coniric"**  Sales,  (^)  that  a  tetter  repudiating  a  contract  may  be  so 
"f^i^n'  worded  as  to  furnish  a  sufficient  note  of  the  baigain  to 
note  of  i(.  satisfy  the  17th  section.  In  Bailey  v.  Sweeting  (A)  the 
RiiievF.  letter  produced  was  as  follows  :  "In  reply  to  your  letter 
sweeimg.     ^^  ^j^^  j^^  instant,  I  beg  to  eay  that  the  only  parcel  of 

(*14C.  B.  833.  ot  the  descripcion.    Nelson  J.  in  Siimon 

I/}   [I   Chiity  Conir.  {11th  Am.  i;d.)  Falls  Manat.  Co.  d.  Goddard,   14  Ho«. 

r        '*"'  '"''   ""'*   '*'  """^  "^"'^'  (U.  S.)  446,  4S5,  456;  Coi-ker  P.  FmnUin 

pjuBDun-       ciieJ.     Ho  where  there  ia  not  Hemp  &  Flax  Manuf.  Cu.  3  Samner.UO; 

uicinoiM-       '"  'hBmtiiioranduin  anyipec-  I  Chilly  Contr.  (11th  Amer.  ed.)  160,  ud 

iijm  :  am-      itied  time  or  place  uf  delivery,  note  {h)  and  easel  ciu'd  ] 

the  law  will  supply  the  omis-  [g)  Page  66. 

sion,  namely,  a  reasonable  time  after  ihe  {h}  30  L.  J,  C.  P.  ISO;  9  C  B.  N.  S. 

goods  are  railed  for.and  the  usual  place  843;  [Town Mod  v.  HargraTei,  118  Mau- 

<>!  business  of  ihe  purchaser,  or  his  cub-  335,  336.] 

tumary  place   for  tbe  dsliverj  of  goods 
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goods  selected  for  ready  money  was  the  chimney-glasses,  amount- 
ing to  SSL  10«.  6(2.,  which  goods  I  have  never  received,  and  have 
long  since  declined  to  have,  for  reasons  made  knovfn  by  yoa  at 
the  time,''  &c  &c,  Erie  C.  J.,  in  his  opinion,  said  the  letter  '^  in 
effect  says  this  to  the  plaintiff  :  *  I  made  a  bargain  with  you  for 
the  purchase  of  chimney-glasses  at  tha  sum  of  38Z.  10«.  6t2.,  but  I 
declined  to  have  them  because  the  carrier  broke  them.'  Now, 
the  first  part  of  the  letter  is  unquestionably  a  note  or  memoran- 
dum of  the  bargain.  It  contains  the  price  and  all  the  substance 
of  the  contract,  and  there  could  be  no  dispute  that  if  it  had 
stopped  there,  it  would  have  been  a  good  memorandum  of  the  . 
contract  within  the  meaning  of  the  statute."  The  learned  chief 
justice  then  referred  to  the  passage  from  Blackburn  on  Sales,  and 
declared  his  inability  to  assent  to  it,  and  in  this  the  other  judges, 
Williams,  Willes^  and  Keating,  concurred,  (f)  In  Wilkinson  v. 
Cvans  (i)  the  defendant  also  refused  the  goods,  writ-  ^vvilkinson 
ing  on  the  back  of  the  invoice :  "  The  cheese  came  to-  »•  Evans. 
day,  but  I  did  not  take  them  in,  for  they  were  very  badly  crushed ; 
so  the  candles  and  the  cheese  is  returned."  Held,  that  this  was 
evidence  for  the  jury  that  the  invoice  contained  all  the  stipula- 
tions of  the  contract,  and  that  defendant's  objection  was  not  to 
the  plaintiff's  statement  of  the  contract,  but  related  to  the  per- 
formance of  it.     Nonsuit  set  aside. 

§  253.  A  note  or  memorandum  of  the  bargain  is  sufficient, 
although  it  contain  a  mere  proposal,  if  supplemented  by  -p^^^j  ^^^ 
parol  proof  of  acceptance.  (Z)     This  had  been  held  by   of  accept- 
Kindersley  V.    C.    in   Warner  v,  Willington,  (m)   and   written 
that  case  veas  followed  by  the  court  of  common  pleas,  in   Bu^dent 


(i)  See  arae,  §  227,  remarks  on  Richards 
r.  Porter. 

(k)  L.  R.  1  C.  P.  407 ;  35  L.  J.  C.  P. 
224.  [To  the  same  effect  was  Buxton  v. 
Bast,  L.  R.  7  Ex.  279,  in  which  Black- 
bum  J.  concurred.  See  Leather  Cloth 
Co.  V,  Hieronimus,  L.  R.  10  Q.B.  140.] 

(/)  [In  such  case,  if  the  memorandum  is 
Written  of-  Otherwise  sufficient  when  it  is 
fcr  oirniij  assented  to  by  him  to  whom 
maj  biad  the  proposal  has  been  made, 
<*®»'*'^*  the  contract  is  consummated 

by  the  meeting  of  the  minds  of  the  two  par- 
ties, and  the  evidence  necessary  to  render 

15 


it  Talid  and  capable  of  enforcement  is  sup- 
plied by  the  signature  of  the  party  sought 
to  be  charged  to  the  offer  to  sell,    fiigelow 
C.  J.  in  Sanborn  v,  Flagler,  9  Allen,  474, 
475.    See  Smith  v,  Gowdy,  8  Allen,  566. 
But   a  yerbttl  offer,   though    oraloffernot 
sufficiently  full  and  explicit,    taken  out  bj 
is  not  taken  out  of  the  stat-  SJuSJice*^ 
ute  by  a  written  acceptance   not  contain- 
which  does  not   contain   its 
terms.     Washington  Ice  Co.  t;.  Webster, 
62  Maine,  341.] 
(m)  8  Drew.  523,  and  25  L.  J.  Ch.  662. 
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to  bind  Sraith  V,  Neale,  (n)  and  by  the  exchequer,  in  Liverpool 
proposal.  Borough  Bank  v.  Eccles.  (o)  The  question  came  before 
the  exchequer  chamber  in  Reuss  v.  Picksley,  (/?)  and  after  foii 
argument,  the  judges,  six  in  number,  unanimously  confirmed  the 
cases  just  cited,  and  expressed  their  approval  of  the  reasoning  of 
the  vice  chancellor  in  Warner  v.  Willington. 

§  253  a.  [In  Clarke  v.  Gardiner,  K  Ir.  C.  L.  R.  472,  the  defend- 
Parol  ac-  ^'^*'  ^^^  ^  Londonderry  merchant  and  employed  an  agt^n: 
cepunce  of   ^^i  Liverpool  named  Galliland  to  sell  some  c^uano  \^hi:b 

written  ^  ^  ^  .  .         , 

offer.  was  on  a  quay  in  Liverpool.     Galliland  coramunnsitni 

with  Clarke  about  the  matter,  the  result  of  which  was  that  tbe 
defendant  sent  Clarke  a  letter,  the  substance  of  which  was  that  b? 
accepted  Clarke's  offer  of  121.  6«.  for  the  guano,  but  instead  of 
taking  ten  or  more^  tons  of  some  guano  belonging  to  the  plainii^. 
as  the  plaintiff  had  proposed,  he  would  take  only  five  tons  at  tie 
specified  price,  this  to  be  paid  for  by  a  bill  at  three  or  four  months 
Clarke  t?.  while  Clarke  was  to  make  his  payment  in  cash,  Ti  ? 
Gardiner,  letter  was  received  by  the  plaintiff  on  the  7th  of  June. 
and  it  appeared  that  the  plaintiff  immediately  on  receipt  of  tb^ 
letter  shipped  on  board  the  steamei*s  for  Londonderry  the  five  tou^. 
of  guano  which  he  was  to  furnish.  On  the  same  day,  but  aftr: 
the  sailing  of  the  vessel,  Galliland  called  on  Clarke  and  told  hiir 
that  the  guano  could  not  be  had  except  on  new  terms.  Monahan 
C.  J.  said:  '*  The  question  therefore  arises,  whether  the  fact  tha: 
before  •he  was  aware  of  the  receipt  of  the  letter  from  Gardiner. 
Clarke  had,  in  pursuance  of  the  proposal,  put  on  board  five  toDf 
of  guano,  and  by  the  post  of  that  day  apprised  Gardiner  that  bt> 
had  done  so,  was,  in  itself,  a  complete  acceptance,  so  as  to  preven: 
Gardiner  having  the  power  to  withdraw  his  offer,  and  render  him 
liable  for  the  non-performance  thereof  ?  There  are  many  deci- 
sions of  both  the  equity  and  common  law  courts  in  England  tc 
the  effect  that,  although,  according  to  the  statute  of  frauds,  ^ 
memorandum  in  writing  is  required  to  evidence  a  sale  of  land,  it 
need  only  be  signed  by  the  party  sought  to  be  charged  thereby 
and  that  the  other  party  may  accept  by  parol,  and  that,  if  he  do 
so,  he  may  maintain  an  action  at  law  or  a  suit  in  equity,  to  en- 
force the  contract,  though  there  be  a  want  of  mutuality,  anu 
though  no  cross  action  can  be  maintained  by  the  opposite  party. 

(n)  2  C.  B.  N.  S.  67,  and  26  L.  J.  C.  P.        (o)  4  H.  &  N.  139 ;  28  L.  J.  Ex.  123. 
143.  {p)  L.  R.  1  Ex.  342 ;  35  L.  J.  Ex.  21S. 
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It  was  admitted  during  the  argument,  and  we  are  of  opinion,  that 
though  there  was  some  difference  in  the  wording  of  the  respective 
clauses  relating  to  the  sale  of  land  and  of  goods,  one  speaking  of 
the  '  parties '  and  the  other  the  '  party '  chargeable,  that  vari- 
ance is  of  no  consequence ;  and  that,  according  to  the  true  con- 
struction of  the  statute  of  frauds  in  England,  and  the  correspond- 
ing statute  in  this  country,  that  if  one  of  the  parties  signs  a  pro- 
posal, the  acceptance  by  the  other  may  be  by  parol.  Therefore 
the  question  arises,  whether  the  fact  of  the  goods  having  been  put 
on  board  the  vessel  amounts  to  such  an  acceptance,  though  not 
immediately  communicated  to  the  other  party,  as  renders  it  a  com- 
plete contract  ?  "  It  was  held  that  the  shipping  of  the  guano  com- 
pleted the  contract.     See  the  opinion  of  Christian  J.] 

§  254.  In  the  United  States  it  has  been  held  that  if  terms  of 
credit  have  been  agreed  on,  or  a  time  for  performance   Decisiona 
fixed  by  the  bargain,  the  memorandum  will  be  insuflB-   ica. 
cient  if  these  parts  of  the  bargain  be  omitted.  ( j^) 

(q)  DaTifl  V,  Shields,  26  Wend.  341 ;  Boardman  v.    Spooner,   18   Allen,   353 ; 

Salmon  Fallfl  Company  v.  Goddard,  14  Norris  v,  Blair,  89  Ind.  90 ;  MTarson's 

How.  (U.S.)  446;  Morton  v.  Dean,  13  Appeal,  11  Penn.  St.  503;  Mingaye  v.  Cor- 

MeU  388  ;    Soles  v.  Hickman,  20  Penn.  bett,  14  U  C.  C.  P.  557 ;  Fisher  v.  Kuhn, 

St,  180;   Buck  v.  Pick  well,  27  Vt.  167;  54   Miss.  480;   Johnson   ».   Granger,  57 

Elfe  V.  Gadsden,  2   Rich.  (S.  Car.)  373;  Texas,  42;  O'Neil  ».  Crain,  67  Mo.  250 

[Coddington  v,  Goddard,  16   Gray,  436;  McElroy  v.  Buck,  35  Mich.  434.] 
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Only  sig^iature  reqaircd  ii  that  of  the 

part/  to  be  charged  .        .  3GS 

ContracI  good  or  nol  at  election  of 

the  pari}'  who  haa  nol  Bigned  .  ibi 
SigniLlure  not  confined  to  actual  lub- 

Kripiion S56 

Hark  sufficient,  or  pen  held  bj  a  thiid 

person  .  .  -  .  .  .  256 
DeicrlptioD  of  himself  bj  Ihe  writer 

of  the  note  inanfficient    .  •  S9T 


Signature  b;  Jniiialt .  .      .a' 

Signature  ma;  be  in  print,  or  k 
■tani[nng  the  name,  and  in  aif 
part  of  the  writing  .  .  !i 

When  not  aubicrlbed,  a  qaeitlon  of 
fact  whether  it  was  intended  u  ■ 
signature S 

Signature  may  be  referred,  from  wbu 
is  signed  in  one  part  of  a  paper  u) 
what  ii  unsigned,  not  reven^      .  !* 


§  255.  The  17tb  section  requires  the  writing  to  be  "  signed  by 
Signature  the  parties  to  be  charged,"  &c.  and  the  4th  sectJOD, "  by 
party' to  be  ^^^  party  to  be  chained,"  Ac-  Under  both  sections  it  is 
charged  ^gj)  settled  that  the  only  signature  required  is  tbat  of 
suffii:ient.  the  party  against  whom  the  contract  is  to  be  enforced. 
^od'ornoi  "^'^^  Contract,  by  the  effect  of  the  decisions,  is  good  [>r 
at  election  not  at  the  election  of  the  party  who  has  not  signed.  (J' 
whuhas  In  Allen  v.  Bennett,  (i)  in  1810,  the  court  of  comm>Q 
...  '   pleas  considered  the  question  as  already  settled  nnder 

Bennett.       the   17th  sectioQ  by  authority  and  practice.     And  in 
Thornton  v.  Kempster  (c)  the  same  court  declared  that  contracts 

(a)  {Shirley  v.  Shirley,  T  Blackf.  45! ;  art,   5  Sandf.  101 ;   Lowry   v.  Hchilt;. 

Smith  i>.   Smith,  6  lb.  208;    Newby  v.  10  Watts,  387;   M'Farson'i   Appctl,  II 

Bogers,  -10   Ind.    9,   11,  13;    Barstow  n.  Peon.   St.  503;    De  Cordora  v.  Smith,) 

Gray,  3  Qreeiil.  409 ;    Old  Colony  R.  R.  Texas,    1!9  ;    Laning    v.   Cole,    !  Gmi 

Co.    D.  Evans,  6  Gray,  25;    UawkinB  v.  Ch.  S39;   Young  d.   Panl,  a  Stockl.  C.i 

Cfaace,  19  Pick.  502;  Penniman  u.  Harts-  402;  Ide  v.  Sunion,  IS  Vt  687;  Dou- 

horn,  13  Maes.  ST ;  Getchell  t>.  Jewcic.  4  lass  v.  Spears,  2  NoiC  &  HcC.  207 ;  AduD 

Greenl.  350;  Higdon  o.  Thomas,  I  Hair.  ii.  McMillan,  7  Port.  73  ;  Ballanir.Wiltrr. 

&  G.  139 ;  Clason  v.  Bailey,  U  John.  4B4  ;  3  John.  Gas.  60  ;  Justice  v.  Lang,  S!  ^' 

Dresel  v.  Jordan,  104  Mass.  413  ;  Hnnter  Y.  323  ;  Juslicc  v.  Lang,  42  lb.  494;  Ji-- 

u.  Giddings,  97  lb.  41 ;  Cook  v.  Anderson,  tice  v.  Lang,  7  J.  &  Sp,  283  ;  Wasoa  ' 

SO  InJ.  15 ;   Davis  v.  Shield^  26  Wend.  Decker,  72  N.  Y.  595.) 

340;   Lent  d.  Padelford,  10  Mass.   336;  [h]  STaont.  IBS. 

Ivory  V.  Hnrphy,  36   Mo.  534;   WorraU  (cj  5  Taunt.  T8S. 
D.  Munn,   1  Seldeo,  229 ;  Fenley  d.  Stew- 


pen  liFld 
by  ■  (bird 
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may  subsist  which,  by  reason  of  the  statute  o[  frauds,  could  be 
enforced  by  one  party,  though  not  by  the  other,  [ii  Liiythoarp  u. 
Brj-ant  (i)  the  point  was  decided  under  the  4th  section,  Livihoum 
after  full  argument.  Tlie  foregoing  decisions  have  never  '■  B'T'"'- 
ce  been  questioned,  and  the  Iaw  on  the  subject  is  settled,  not 
only  by  them,  but  by  the  very  recent  case  of  Reuss  v.  Picksley,  (e) 
in  Cam.  Scacc.,  and  the  decisions  quoted,  nnte  §  2oS,  in  which 
it  was  held  that  a  written  proposal,  signed  by  the  party  to  be 
charged,  Wiia  a  sufficient  note  of  the  bargain,  if  supplemented  by 
parol  proof  of  acceptance  by  the  other  party. 

§  256.  The  signature  required  by  the  statute  is  not  confined  to 
the  actual  subscription  of  his  name  by  tfie  party  to  be   ^p,uj] 
charged.     Thus,  a  mark  made  by  a  party  as  bis  signa-   ■"'"Krip- 
turo  is  sufficient,  if  so  intended.  (/)     And  in  Baker  v.   neeesBary. 
Deiiing,  (^)  where  the  question  arose  under  the  5th  sec-    Mark  Buffl- 
tion  of  the  statute,  which  relates  to  wills  and  devises, 
the  court  held  that  it  was  not  necessary  to  show  that  pexun 
the   party  signing  by  a  mark  was  unable   to  write  hia    Riker  p. 
name;  and  the  judges  expressed  the  opinion,  that  a  mark   ^''"'"e- 
■K-ouM  be  a  good  signature  even  if  the  party  signing  was  able  to 
write  Ilia  name.     In  Helshaw  ;>.  Langley  (4)  the  aigna-   jjb|j^,„„ 
ture  of  a  party  was  decided  to  be  sufficient,  when  he,   i-"nai<'y- 
being  unable  to  write,  held  the  top  of  the  pen,  while  another  per- 
son wrote  his  signature. 

§  257.  But  still  there  must  be  a  signature,  or  a  mark  intended 
as  Buch  ;  and  a  description  of  the  signer,  though  written   ueicrip- 
by  hiniBeU  at  the  foot  of  the  paper,  is  insufficient.    Thus,   Jj,"",  "/ilj!* 
a   letter  by  a  mother  to  a  son,  beginning  "  My  dear  "urticiem. 
Robert,"  and  ending  *'  Your  affectionate  mother,"  with  a  full  ilU 
rection  containing  the  son's  name  and  address,  was  held  not  a  suf- 
ficient signature  by  the  mother,  (i)     Whether  a  signa-   laitjah. 
ture  by  initials  would  suffice  seems  not  to  have  been   (juitne. 
decided  expressly,  (i)     In    Hubert  v,  Moreau  (?)   the   Moreau. 
qaestion  was  raised  under  the  act  6  Geo.  4,  c,  16,  s.  131,  which 
made  void  a  promise  by  a  bankrupt  to  pay  a  debt  from  which  ha 
(d)  a  .Bing.   N.  C.  735,  and  3   Scoll,        (g)  8  Ad.  &  E.  94.    See,  «Uo,  Harriwn 
238.  V.  Elrin,  3  Q.  B.  117. 

(«)  L.It.  1  Ex.343;  35  L.  J.  Ex.218.         t^)  11  L.  J.  Ch.  IT. 
(/)  a  Kenl,  Sll ;  [Bictley  o.  Keeaan,        (/)  Selby  n.  Selbj,  3  Mor.  a. 
•0  Ala.  S93.]  (k)   See  poU,  §  258,  nole  (n). 

(J)  a  c.  &  F.  ass. 


230 


FORMATION  OF  THE  CONTRACT. 


[book  L 


bad  been  discharged,  unless  the  promise  vas  made  in  writing, 
."  signed  by  the  bankrupt."  The  report  states  that  the  letter  had 
no  name  attached  to  it,  but  something  that  looked  like  an  M. 
Best  C.  J.  said,  on  looking  at  it,  "  It  may  be  an  M.,  or  it  may  be 
a  waving  line ;  but  if  it  be  an  M.,  I  am  of  opinion  that  it  is  not 
suflBcient,  as  the  statute  requires  that  the  promise  should  be  signei 
It  is  not  the  signature  of  a  man's  name.  I  have  no  doubt  upon 
the  subject."  His  lordship  refused  the  plaintiff  permission  to 
prove  by  parol  that  the  defendant  usually  signed  in  that  way. 
Afterwards  a  witness  was  called,  who  stated  as  his  opinion  that 
the  mark  which  was  taken  to  be  an  M.  was  nothing  but  a  flourish, 
and  the  plaintiff  was  thereupon  nonsuited.  The  court  in  banc 
afterwards  refused  a  rule  to  set  aside  the  nonsuit,  the  rule  being 
taken  on  the  ground  that  the  M.  was  a  sufficient  signing,  because 
it  was  the  sign  used  by  the  party  to  denote  that  the  instrument 
was  his.  In  the  report  of  the  same  case,  as  given  in  12  Moore  C. 
P.  216,  the  language  of  the  court,  in  refusing  the  new  trial,  would 
indicate  that  as  a  question  of  fact  there  was  no  mark  appended 
to  the  writing,  and  placed  there  by  the  writer  with  the  intention 
of  making  it  his  signature.  The  chief  justice  put  the  case  as  fol- 
lows :  "  Undoubtedly  the  signing  by  a  mark  would  satisfy  the 
meaning  of  the  statute,  hut  here  there  is  nothing  intended  to  denoie 
a  signature^  nor  does  the  name  of  the  defendant  appear  in  any 
part  of  the  letter." 

§  258.  In  Sweet  v.  Lee  (m)  the  writing  was  signed  with  the 
Sweet r.  initials  T.  L.,  but  in  the  writing  were  the  words  "Mr. 
^«-  Lee,"  in  the  handwriting  of  defendant,  and  nothing  was 

decided  as  to  the  sufficiency  of  the  signature.  And  the  same  ob- 
servations apply  to  the  nisi  prius  cases  of  Phillimore  v.  Barry,  1 
Campb.  613,  and  Jacob  v.  Kirk,  2  Mood.  &  Rob.  221.  There 
seems  to  be  no  doubt  that  if  the  initials  are  intended  as  a  signa- 
ture by  the  party  who  writes  them,  this  shall  suffice,  but  not  otlier- 
wise.(n) 

§  259.  The  signature  may  be  in  writing  or  in  print  (and  the 
Signatare  writing  may  be  in  pencil,  Geary  v.  Physic,  5  B.  &  C 
^n^t.^'or  "^     234,  ((?)  or  by  stamping  the  name,  Bennett  v.  Brumfitt, 

(m)  3  M.  &  G.  452.  [Sanborn  ».  Flagler,  9  Allen.  474,  475; 

(n)  See    remarks    of    Lord   Westbury  Salmon  Falls  Manuf.  Co.  v.  Goddard,  U 

in   Caton  v.  Caton,  L.  R.  2  tf.  L.  127,  How.  (U.  S.)   446;  Barry  v.  Coombe.  1 

143;  Chichester  v.  Cobb,  14  L.  T.  N.  S.  Peters  (U.  S.),  640.] 

433;    Sugden  V.  &  P.  144  (ed.   1862J ;  (o)  [Clason   i;.  Bailey,  14  John.  4S4; 
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L.  R.  3  C.  P.  28),  (p)  and  it  may  be  in  the  body  of  by  stamp, 

,        /      .       .  "^  and  in  the 

the  writing,  or  at  the  beginning  or  end  of  it.  (^q)     But    body  of  the 
when  the  signature  is  not  placed  in  the  usual  way  at  the   beginning 
foot  of  the  written  or  printed  paper,  it  becomes  a  ques-   ^^° 
tion  of  intention,  a  question  of  fact  to  be  determined  by   aubscnbed, 
the  other  circumstances  of  the  case,  whether  the  name   of  fact 
so  written  or  printed  in  the  body  of  the  instrument  was  appro- 
priated by  the  party  to  the  recognition  of  the  contract. 

§  260.  In  Saunderson  v,  Jackson,  (r)  the  plaintiff,  on  giving  to 


Yendm*s 
name 

stamped  on 
bill  of  par- 
cels to  his 
poA^eii^ion ; 
eTidence 
moot  ex* 
plain. 


Merritt  i;.  Clason,  12  lb.  102 ;  McDowel  v. 
Chambers,  I  Strobh.  Eq.  347  ;  Draper  ». 
Pattina,  2  Speers,  292.] 

(p)  [On  the  trial  of  an  action  to  recover 
of  the  purchaser  the  price  of  goods  sold 
and  delivered,  the  purchaser  produced, 
on  notice,  the  vendor^s  bill  of  sale  of  the 
goods,  hearing  the  purchaser's 
name  stamped  thereon  while 
in  the  possession  of  the  pur- 
chaser, and  there  was  no  evi- 
dence to  show  when,  or  under 
what  circumstances,  it  was  so 
stamped ;  it  was  held  that  this 
was  not  sufficient  proof  to  authorize  the 
jarj  to  find  that  the  purchaser  had  made 
and  signed  a  note  or  memorandum  in  writ- 
ing of  the  bargain.  Boardman  v.  Spooner, 
13  Allen,  353.] 

(9)  [It  is  sufficient  if  the  names  of  the 
parties  to  be  charged  are  properly  inserted, 
either  bj  themselves  or  bj  some  persons 
dulv  authorized  to  authenticate  the  docu- 
ment. Nor  is  it  at  all  material  that  the 
names  should  be  written  at  the  bottom  of 
the  memorandum.  It  is  suf- 
ficient if  the  names  of  the  prin- 
cipals are  inserted  in  such 
form  and  manner  as  to  indicate  that  it  is 
their  contract  bj  which  one  agrees  to  sell, 
and  the  other  to  buy  the  goods  or  merchan- 
dise specified,  upon  the  terms  therein  ex- 
pressed. It  is  the  substance,  and  not  the 
form  of  the  memorandum,  which  the  law 
regards.  The  great  purpose  of  the  statute 
is  answered  if  the  names  of  the  parties 
and  the  terms  of  the  contract  of  sale  are 
authenticated  bj  written  evidence,  and  do 


Location  of 
names  im- 
materiaL 


not  rest  in  parol  proof.  Bigelow  C.  J.  in 
Coddington  v.  Goddard,  16  Gray,  444,  and 
cases  there  cited;  Fessenden  t;.  Mussey, 
11    Gush.  127;   Penniman  v.  Hartshorn, 

13  Mass.  87 ;  M'Comb  v.  Wright,  4  John. 
Ch.  663  ;  Anderson  v.  Harold,  10  Ohio, 
399;  Argenhright  v.  Gampbell,  3  H.  & 
Munf.  144,  198 ;  Higdon  v.  Thomas,  1  H. 
&  Gill,  139.  In  Hawkins  v.  Ghace,  19 
Pick.  502,  it  was  held  that  a  bill  of  par- 
cels, in  the  usual  form,  written  by  a  third 
person,  by  the  direction  of  the  vendor,  is 
a  sufficient  note  or  memorandum  of  the 
contract,  within  the  meaning  of  the  stat- 
ute, as  against  the  vendor,  although  it  do 
not  state  when  the  articles  are  to  be  deliv- 
ered, or  when  the  price  is  to  be  paid,  and 
be  not  signed  at  the  bottom  by  the  vendor. 
See  Nelson  J.  in  Salmon  Falls  Manuf.  Go. 
V.  Goddard,  14  How.  (U.  S  )  446,  456, 457  ; 
Foster  J.  in  Boardman  t;.  Spooner,  13 
Allen,  357 ;  Batturs  &.  Sellers,  5  Harr.  & 
J.  117.  In  some  of  the  American  states 
the  statute  requires  that  the 
memorandum  shall  be  "sub- 
scribed ; "  and  where  this  word 
is  used  it  is  said  that  the  sig- 
nature must  be  at  the  end. 
t;.  Shields,  24  Wend.  322  ;  S.  G.  26  lb. 
341 ;  Vielie  v.  Osgood,  8  Barb.  130.  In 
New  York  a  contract  for  the  sale  of  land 
is  void,  nnless  the  note  or  memorandum 
of  it  in  writing  is  signed  by  the  party  who 
makes  the  sale.  Burrcll  v»  Root,  40  N.  T. 
498.] 

(r)  2  B.  &  P.  238.      [See  Per  Nelson  J. 
in  Salmon  Falls  Manuf.  Go.  v,  Goddard, 

14  How.  (U.  S.)  456.] 


Some  stat- 
ute! require 
'*  Bubsorip- 
lion." 

See  Davis 
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the  defendants  an  order  for  goods,  received  from  them  a  bill  of 
Siunderron  p'^rcels.  The  heading  of  the  bill  was  printed  as  follows: 
r.  Jackson,  u  London ;  Bought  of  Jackson  &  Hanson,  distillers.  No. 
8  Oxford  Street,"  and  then  followed  in  writing,  "1,000  galloni 
of  gin,  1  in  5  gin,  7*.,  350^."  There  was  also  a  letter,  signed 
by  the  defendants,  in  which  they  wrote  to  the  pmintiff,  about  a 
month  later,  "  We  wish  to  know  what  time  we  shall  send  you  a 
part  of  your  order,  and  Bhall  be  obliged  for  a  little  time  in  delir- 
ery  of  the  remainder.  Must  request  you  to  return  our  pipea." 
Lord  Eldon  said  :  "  The  single  question  ia,  whether,  if  a  man  be 
in  the  habit  of  printing  instead  of  writing  his  name,  he  may  not 
be  said  to  sign  by  his  printed  name  as  well  as  bis  written  name? 
At  all  events,  connecting  this  bill  of  parcels  with  the  subsequeot 
letter  of  the  defendants,  I  think  the  case  is  clearly  taken  out  of 
the  statute  of  frauds."  Thus  far  the  case  would  not  amount  to 
much  as  an  authority  on  the  point  under  discussion.  His  lordship 
went  on  to  say  :  "  It  has  been  decided,  («)  that  if  a  man  draw  up 
an  agreement  in  his  own  handwriting,  beginning  'I,  A.  B.,agref,' 
and  leave  a  place  for  signature  at  the  bottom,  but  never  siign  it. 
it  may  be  considered  as  a  note  or  memorandum  in  writing  within 
the  statute.  (()  And  yet  it  is  impossible  not  to  see  that  the  in- 
sertion of  the  name  at  the  beginning  was  not  intended  to  ben 
signature,  and  that  the  paper  was  meant  to  be  incomplete  until 
further  signed.  This  last  case  is  stronger  than  the  one  now  before 
us,  and  affords  an  answer  to  the  argument,  that  this  bill  of  par- 
cels was  not  delivered  as  a  note  or  memorandum  of  the  contract" 
This  last  sentence  refers  to  the  argument  of  Lena  Serjt.  whu  ad- 
mitted that  the  printed  name  might  have  amounted  to  a  signature, 
if  the  bill  of  parcels  had  been  intended  to  express  the  contract, 
jud  contract,  but  contended  that  this  was  not  the  intention. 

(i)  The  case  referred  (o  bj  bis  lordship  owif  handwriting,  ru  in  Knighi  c.  Giwk- 

ii  Enighl  V.  Ciuclirord,  I  Esp.  1 90.    See,  ford,  and  teDDiman  v.  Hartshorn,  13  Man. 

■bo,  Lobb  II.  Slnnley,  ft  Q.  B.  ftT4  ;  Dur-  S7,  or  wliere  the  pari;  making  the  memo- 

rell  D.  Evans,  1  U.  &  C.  174,  and  31   L.  random  boa  slood  iu  (uch  relation  u  lo 

J.  Ei.  337.  give  effect  to  his  act,  to  bind  bi:<  priacipil 

(0  [Id  UanrkinB  i>.  Chnce.  19  Pick.  505,  or  employer.    We  think  there  is  no  doubt 

^^^^        606,   the  court   said;    "We  that  if  one  is  Bpeeially  requesied  to  sign  or 

bud;  ot  knowof  nocase  in  nhichsuch  aulhenticale  a  paper  for  another,  and  lit 

a™"""'       '  signature  baa  been  deemed  pulff  the  name  of  hia  principal  to  aof  put 

good,  unless  where  it  appear!  of  ihe  paper  for  that  purpose,  it  would  bo 

from  the  paper  that  the  name  vas  intro-  good,  though  we  are  not  aware  that  anj 

duced  by  the  party  to  be  char<^d,  in  lilg  case  eited  is  precisely  to  that  point."] 
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§  261.  In  Schneider  v.  Norris  (u)  the  circumstances  were  ex- 
actly the  same  as  in  the  preceding  case,  except  that  the  g^^^^  .,^^ 
name  of  the  plaintiff  as  buyer  was  written  in  the  bill  «'•  Noma, 
of  parcels  rendered  to  him  in  the  defendant's  own  handwriting, 
and  all  the  judges  were  of  opinion  that  this  was  an  adoption  or 
appropriation  by  the  defendant  of  the  name,  printed  on  the  bill 
of  parcels,  as  his  signature  to  the  contract,  (a;)  Lord  EUenbor- 
ough  said  :  ^^  If  this  case  had  rested  merely  on  the  printed  name, 
unrecognized  by  and  not  brought  home  to  the  party  as  having 
been  printed  by  him  or  by  his  authority,  so  that  the  printed  name 
had  been  unappropriated  to  the  particular  contract,  it  might  have 
afforded  some  doubt  whether  it  would  not  have  been  intrenching 
upon  the  statute  to  have  admitted  it.  But  here  there  is  a  sign- 
ing by  the  party  to  be  charged,  by  words  recognizing  the  printed 
name  as  much  as  if  he  had  subscribed  his  mark  to  it,  which  is 
strictly  the  meaning  of  signing,  and  by  that  the  party  has  incor- 
porated and  avowed  the  thing  printed  to  be  his ;  and  it  is  the 
same  in  substance  as  if  he  had  written  '  Norris  &  Co.'  with  his 
own  hand.  He  has,  by  his  handwriting,  in  effect,  said,  I  acknowl- 
edge what  1  have  written  to  be  for  the  purpose  of  exhibiting  my 
recognition  of  the  within  contract."  Le  Blanc  J.  compared  the 
case  to  one  where  a  party  should  stamp  his  name  on  a  bill  of 
parcels.  Bayley  J.  put  his  opinion  on  the  ground  that  the  defend- 
ant had  signed  the  plaintiffs'  names  as  purchasers,  and  thereby 
recognized  his  own  printed  name  as  that  of  the  seller.  And  Dam- 
pier  J.  on  much  the  same  idea,  that  is,  that  the  defendant,  by 
writing  the  name  of  the  buyer  on  a  paper  in  which  he  himself  was 
named  as  the  seller,  recognized  his  name  sufficiently  to  make  it  a 
signature. 

§  262.  In  Johnson  v.  Dodgson  (y)  the  defendant  wrote  the 
terms  of  the  bargain  in  his  own  book,  beginning  with  the  johnson  v, 
words :  *'  Sold  John  Dodgson,"  and  required  the  vendor  i>odg8on. 
to  sign  the  entry.  The  court  held  this  to  be  a  signature  by  Dodg- 
son, Lord  Abinger  saying  that  "  The  cases  have  decided  that 
though  the  signature  be  in  the  beginning  or  middle  of  the  in- 
strument, it  is  as  binding  as  if  at  the  foot ;  the  question  being 
always  open  to  the  jury  whether  the  party,  not  having  signed 
it  regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood,  or 


(u)  2  M.  &  S.  286. 

(x)  [Ante,  §  259,  and  notes.] 


(y)  2  M.  &  W.  653. 
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whether  it  was  left  so  unsigned  because  he  refused  to  complete 
it."  Parke  B.  concurred,  on  the  authority  of  Saunderson  v.  Jack- 
son and  Schneider  v.  Norris,  which  he  recognized  and  approved. 
In  Durrell  v,  Evans,  in  Cam.  Scac.  (2)  (^posU  §  267),  the  cases  of 
Saunderson  v.  Jackson,  Schneider  v,  Norris,  and  Johnson  v.  Dodg- 
son,  were  approved  and  followed.  (2^) 

§  263.  In  Hubert  v.  Treherne,  (a)  which  arose  under  the  4ih 
Hubert  r.  Section,  it  appeared  that  an  unincorporated  company, 
Treherae.  called  The  Equitable  Gas  Light  Company,  accepted  a 
tender  from  the  plaintiff  for  conveying  coals.  A  draft  of  agree- 
ment was  prepared  by  the  order  of  the  directors,  and  a  minute 
entered  as  follows :  "  The  agreement  between  the  company  and 
Mr.  Thomas  Hubert  for  carrying  our  coals,  &c.  was  read  and  ap- 
proved, and  a  fair  copy  thereof  directed  to  be  forwarded  to  Mr. 
Hubert."  The  articles  began  by  reciting  the  names  of  the  parties, 
Thomas  Hubert  of  the  one  part,  and  Treherne  and  others,  trustees 
and  directors,  &c.  of  the  other  part ;  and  closed,  "  As  witness  our 
hands."  The  articles  were  not  signed  by  anybody,  but  the  paper 
was  maintained  by  the  plaintiff  to  be  sufficiently  signed  by  the 
defendants,  because  the  names  of  defendants  were  written  in  the 
document  by  their  authority.  On  motion  to  enter  nonsuit,  all  the 
judges  held  that  the  instrument  on  its  face,  by  the  concluding 
words,  showed  that  the  intention  was  that  it  should  be  subscribed, 
and  that  it  was  not  the  meaning  of  the  parties  that  their  nam^ 
written  in  the  body  of  the  paper  should  operate  as  their  signatures. 
Maule  J.  said  :  "  The  articles  of  agreement  do  not  seem  to  me  to 
be  a  memorandum  signed  by  anybody.  Before  the  statute  of 
frauds,  no  one  could  have  entertained  a  doubt  upon  that  point. 
Since  the  statute,  the  courts,  anxious  to  relieve  parties  against  in- 
justice, have  not  un frequently  stretched  the  language  of  the  act 
....  If  a  party  writes,  '  I,  A.  B.,  agree,'  &c.  with  no  such 
conclusion  as  is  found  here,  'as  witness  our  hands,'  it  mav  be 
that  this  is  a  sufficient  signature  within  the  statute  to  bind  A. 

B But  it  would  be   going  a  great   deal  farther   than 

any  of  the  cases  have  hitherto  gone  to  hold  that  this  was  an  agree- 
ment signed  by  the  party  to  be  charged.  This  is  no  more  than 
if  it  had  been  said  by  A.  B.  that  he  would  sign  a  particular 
paper." 

(z)  1  H.  &  C.  174;  31  L.  J.  Ex.  337.  (a)  3  M.  &  G.  743. 

(«i)  [Beckwith  v.  Talbot,  95  U.  S.  289.] 
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§  264.  The  most  full  and  authoritative  exposition  of  the  law  on 
this  subject  is  to  be  found  in  Caton  v.  Caton,  (6)  de-  q^^^^^  ^ 
cided  in  the  House  of  Lords  in  May,  1867.     The  paper   Caton. 
there  relied  on  was  a  memorandum  of  the  terms  of  a  marriage 
settlement,  drawn  up  in  the  handwriting  of  the  future  husband, 
and  taken  to  a  solicitor's  for  execution,  but  the  settlement  was 
waived  by  the  parties,  and  the  memorandum  was  subsequently 
set  up  as  containing  the  agreement.    There  were  numerous  clauses, 
in  some  of  which  the  name  "  Mr.  Caton  "  was  written  in  the  body 
of  the  paper,  and  in  others  the  initials  "  Rev.  R.  B.  C,"  and  some 
contained  neither  name  nor  initials.     It  was  held  that  although  to 
satisfy  the  statute  of  frauds  it  is  not  necessary  that  the  signature 
of  a  party  should  be  placed  in  any  particular  part  of  a  written  in- 
strument, it  is  necessaiy  that  it  should  be  so  introduced  as  to  gov- 
ern or  authenticate  every  material  part  of  the  instrument;  and 
that  where,  as  in  the  case  before  the  court,  the  name  of  the  party, 
when  found  in  the  instrument,  appeared  in  such  a  way  that  it  re- 
ferred in  each  instance  onlj^  to  the  particular  part  where  it  was 
found,  and  not  to  the  whole  instrument,  it  was  insuCBcient.     The 
language  of  Lord  Westbury,  whose  opinion  on  this  particular  point 
was  the  most  comprehensive  of  those  delivered  in  the  case,  was  as 
follows :  "  What  constitutes  a  sufficient  signature  has  been  de- 
scribed by  different  judges  in  different  words.     In  the  original 
case  upon  this  subject,  though  not  quite  the  original  case,  but  the 
case  most  frequently  referred  to  as  of  the  earliest  date,  that  of 
Stokes  V,  Moore  (1  Cox,  219),  the  language  of  th^  learned  judge 
is  that  the  signature  must  authenticate  every  part  of  the  instru- 
ment ;  or,  again,  that  it  must  give  authenticity  to  every  part  of 
the  instrument.     Probably  the  phrases  *  authentic '  and  '  authen- 
ticity '  are  not  quite  felicitous,  but  their  meaning  is  plainly  this, 
that  the  signature  must  be  so  placed  as  to  show  that  it  was  in- 
tended to  relate  and  refer  to,  and  that  in  fact  it  does  relate  and 
refer  to,  every  part  of  the  instrument.     The  language  of  Sir  Wil- 
liam Grant,  in  Ogilvie  v.  Foljambe  (3  Mer.  63),  is  (as  his  method 
was)  much  more  felicitous.     He  says  it  must  govern  every  part 
of  the  instrument.    It  must  show  that  every  part  of  the  instrument 
emanates  from  the  individual  so  signing,  and  that  the  signature 
was  intended  to  have  that  effect.     It  follows,  therefore,  that  if  a 
signature  be  found  in  an  instrument  incidentally  only,  or  having 

(6)  L.  B.  2  H.  L.  127. 
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relation  and  reference  only  to  a  portion  of  the  instrument,  the 
signature  cannot  have  that  legal  effect  and  force  which  it  must 
have  in  order  to  comply  with  the  statute,  and  to  give  authenticity 
to  the  whole  of  the  memorandum.  His  lordship  then  criticised 
the  different  clauses  of  the  melnorandum  for  the  purpose  of  show- 
ing the  insuflBciency  of  the  signature  when  tested  by  these  rules, 
and  proceeded :  "  Now  an  ingenious  attempt  has  been  made  at 
the  bar  to  supply  that  defect  by  fastening  on  the  antecedent  words 
*  In  the  event  of  marriage  the  undernamed  parties,'  and  by  the 
force  of  these  words  of  reference  to  bring  up  the  signature  subse- 
quently found  and  treat  it  as  if  it  were  found  with  the  words  of 
reference.  My  lords,  if  we  adopted  that  device,  we  should  entirely 
defeat  the  statute.  You  cannot  by  words  of  reference  bring  up  a 
signature  and  give  it  a  different  signification  and  effect  from  that 
which  the  signature  has  in  the  original  place  in  which  it  is  found. 
What  is  contended  for  by  this  argument  differs  very  much  from 
the  process  of  incorporating  into  a  letter  or  memorandum  signed 
by  a  party  another  document  which  is  specifically  referred  to  by 
the  terms  of  the  memorandum  so  signed,  and  which,  by  virtue  of 
that  reference,  is  incorporated  into  the  body  of  the  memorandum. 
There  you  do  not  alter  the  signature,  but  you  apply  the  signature 
not  only  to  the  thing  (writing  ?)  originally  given,  but  also  to  that 
which,  by  force  of  the  reference,  is,  by  the  very  context  of  the 
original,  made  a  part  of  the  original  memorandum.  But  here  you 
would  be  taking  a  signature  intended  only  to  have  a  limited  and 
particular  effect,  and  by  force  of  the  reference  to  a  part  of  that 
document,  you  would  be  making  it  applicable  to  the  whole  of  the 
Signature  document  to  which  the  signature  in  its  original  condition 
may  be  re-  -^^s  not  intended  to  apply,  and  could  not,  bv  any  fair 
from  what  construction,  be  made  to  apply.  The  effect  of  these 
to  what  is  principles  seems  to  be  substantially  that  the  reference  to 
not  Se*  '  connect  two  papers  or  two  clauses,  so  as  to  make  one 
reverse.  signature  apply  to  both,  must  be  from  what  is  signed  to 
what  is  unsigned,  not  the  reverse.  [If  the  signature  is  affixed  to 
Signature  a  paper  which  is  an  acceptance,  and  which  by  its  terms 
ance.^***  refers  to  another  document  containing  the  terms  of  the 
contract,  it  is  a  good  signature.]  (6^) 

(6^)  [West  Union  Tel.  Co.  v.  Chicago     r.  Hobbs,  56  lb.  231.  See  Beckwith  ».  Tal- 
,&  Padacah  R.  R.  Co.  86  Ml  246;  Cossitt     bot,  95  U.  S.  289 ;  §  222  ante.] 
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^  265.  It  is  not  within  the  scope  of  this  treatise  to  enter  into 
the  general  subject  of  the  law  of  agency,  which  is  in  no  way  al- 
tered by  the  statute.     The  agency  may  be  proven  by  parol  as  at 
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common  law,  (a)  and  may  be  shown  by  subsequent  ratification  as 
well  as  by  antecedent  delegation  of  authority.  (6)  But  such  rati- 
fication is  only  possible  in  the  case  of  a  principal  in  existence  when 
the  contract  was  made  (ante^  §  244).  It  is  necessary 
that  the  agent  be  a  third  person,  and  not  the  other  con- 
tracting party,  (c) 

§  266.  The  decisions  as  to  the  sufficiency  of  the  evi- 
dence to  prove  authority  for  the  agent's  signature  have 


Agent 
must  be  a 
third  per- 
son, not 
the  other 
contract- 
ing party. 

What  evi- 
dence Buffi-  not  been  numerous  under  the  17th  section.     In  Graham 

cient  to 

prove  V,  Musson,  (d)  the  plaintiff's  traveller,  Dyson,  sold  sugar 

authority. 

Graham  v. 
Musson. 


to  the  defendant,  and  in  the  defendant's  presence,  and 
at  his  request,  entered  the  contract  in  the  defendant's 
book  in  these  words :  "  Of  North  &  Co.,  thirty  mats  Maurs.  at 
71«. ;  cash,  two  monthp.  Fenning's  Wharf.  (Signed)  Joseph 
Dyson.*'  It  was  contended  that  this  was  a  note  signed  by  the  de- 
fendant, and  that  Joseph  Dyson  was  his  agent  for  signing ;  but 
the  court  held  on  the  evidence  that  Dyson  was  the  agent  of  the 
vendor,  and  that  the  request  by  the  purchaser  that  the  vendor's 
agent  should  sign  a  memorandum  of  the  bargain  was  no  proof  of 
agency  to  sign  the  purchaser's  name ;  that  the  purpose  of  the 
buyer  was  probably  to  fix  the  seller,  not  to  appoint  an  agent  to 
sign  his  own  name.  This  case  waa  decided  by  Tindal  C.  J., 
Graham  v.  Vaughau,  Coltmau,  and  Erskine  J  J.,  in  1839,  and  was 
FretweU.      followed  by  the  same  court  in  1841,  in  Graham  v.  Fret- 


(a)  [See  Graham  v,  Musson,  7  Scott, 
769;  Backer  ».  Cammeyer,  1  Esp.  105; 
Harrison  v.  Jackson,  7  T.  R.  207  ;  John- 
son v.  Dodge,  17  III.  433;  McWhorter  v. 
McMahan,  10  Paige,  386;  Alna  v.  Plum- 
mer,  4  Greenl.  258 ;  Worrall  v.  Mann,  1 
Selden,  229;  Doty  v.  Wilder,  15  III.  407  ; 
Long  17.  Hartwell,  5  Vroom  (N.  J.),  116; 
Blacknall  v.  Parish,  6  Jones  £q.  70; 
Heard  w.  Pilley,  L.  R.  4  Ch.  Ap.  648; 
Yonr^v.  Hopkins,  24  III.  326;  1  Sugden 
V.  &  P.  (8th  Am.  ed.)  145,  note  (a)\ 
Hawkins  v,  Chace,  19  Pick.  502,  506; 
Shaw  V,  Nadd,  8  lb.  9 ;  Blood  v.  Hardy, 
15  Maine,  61;  Champlin  v.  Parish,  11 
Paige,  405;  Lawrence  v.  Taylor,  5  Hill, 
107,  112;  Tomlinson  v.  Miller,  Sheld. 
197.] 

(6)   Maclean  v,  Dann,  4  Bing.  722; 


Gosbell  0.  Archer,  2  Ad.  &  E.  500;  Ace- 
bal  V.  Levy,  10  Bing.  378;  Fitamanrice 
V,  Bayley,  6  E.  &  B.  868 ;  afterwards  re- 
versed, 9  H.  L.  Gas.  78,  but  not  on  the 
point  stated  in  the  text ;  Sugden  V.  &  P. 
145.  [See  Hawkins  v.  Ghace,  19  Pick. 
502,  506.  A  letter  signed  by  the  principal 
referring  to  his  agent's  unaathorized  con- 
tract and  adopting  it,  will  render  the  con- 
tract yalid  under  the  statute  of  frauds  as 
if  made  originally  by  him.  Newton  v. 
Bronson,  3  Keman;  587.] 

(c)  Sharman  v.  Brandt,  in  Ex.  Gh.  L. 
R.  6  Q.  B.  720.  [See  Bent  v.  Gobb,  9 
Gray,  387 ;  Smith  v.  Arnold,  5  Mason, 
414 ;  Johnson  v.  Buck,  6  Vroom  (N.  J.), 
338,  342.] 

[d)  5  Bing.  N.  G.  603. 
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well,  (ji)  with  the  concurrence  of  Maule  J.,  who  had  succeeded 
Vaughan  J.  on  the  bench. 

§  267.  The  whole  subject  was  fully  discussed  in  Durrell  v, 
Evans,  decided  in  the  exchequer  by  Pollock  C.  B.  and  pyn^il ». 
Bramwell  and  Wilde  BE.  in  1861,  (/)  and  reversed  by  E^*"**- 
the  unanimous  opinions  of  Crompton,  Willes,  Byles,  Blackburn, 
Keating,  and  Mellor  JJ.  in  the  exchequer  chamber  in  1862.  (g) 
The  facts  were  these :  The  plaintiff,  Durrell,  had  hops  for  sale,  in 
the  hands  of  his  factor,  Noakes,  and  the  defendant  failed  in  an  at- 
tempt to  bargain  for  them  with  Noakes.  Afterwards,  the  plaintiff 
and  the  defendant  went  together  to  Noakes's  premises,  and  there 
concluded  a  bargain  in  his  presence.  Noakes  made  a  memoran- 
dum of  the  bargain  in  his  book,  which  contained  a  counterfoil,  on 
which  he  also  made  an  entry.  He  then  tore  out  the  memorandum 
and  delivered  it  to  the.  defendant,  who  kept  it  and  carried  it  away. 
Before  taking  away  the  memorandum,  the  defendant  requested 
that  the  date  might  be  altered  from  the  19th  to  the  20th  of  Octo- 
ber (the  effect  of  this  alteration,  according  to  the  custom  of  the 
trade,  being  to  give  to  the  defendant  an  additional  week's  credit), 
and  the  plaintiff  and  Noakes  assented  to  this,  and  the  alteration 
was  accordingly  made.  The  memorandum  was  in  the  following 
words :  — 

"  Messrs.  Evans. 

"  Bought  of  J.  T.  &  W.  Noakes. 
"  Bags.         Pockets.  t.  Durrell  )  jg^  ^g^ 

33  Ryarsh  &  Addington. 

"  Oct.  ieth  20th,  1860." 
The  entry  on  the  counterfoil  was  as  follows :  — 

^ "  Sold  to  Messrs.  Evans. 
"Bags.         Pockets.  T.  Durrell 

33  Ryarsh  &  Addington. 

"  Oct  48*  20th,  1860." 


16?.  16«. 


On  the  trial,  before  Pollock  C.  B.,  the  defendant  contended  that 
he  had  never  signed  or  authorized  the  signature  of  his  name  as  re- 
quired by  the  17th  section  to  biud  the  bargain.     The  plaintiff 
•contended  that  the  name  "  Messrs.  Evans  "  written  on  the  coun- 

(«)  3  M.  &  G.  368.  (^)  1  H.  &  C,  174 ;  81  L.  J.  Ex.  337. 

(/)  30  L.  J.  Ex.  254;  S.  C.  noju.  Dar- 
reU  V.  Evans,  6  H.  &  N.  660. 
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terfoil  was  so  written  by  Noakes  as  the  defendant's  agent ;  that  if 
written  by  himself,  it  would  have  been  a  sufficient  signature  ac- 
cording to  the  authority  of  Johnson  v.  Dodgson  (ante^  §  262),  and 
that  he  was  as  much  bound  by  the  act  of  his  agent  in  placing  the 
signature  there  as  if  done  by  himself.     The  court  of  exchequer 
were  unanimously  of  opinion  that  Noakes  throughout  had  acted 
solely  in  behalf  of  the  vendor,  and  that  the  request  of  the  defend- 
ant that  the  memorandum  should  be  changed  from  the  19th  to  the 
20th  was  to  obtain  an  advantage  from  the  vendor,  but  in  no  sense 
to  make  Noakes  the  agent  of  the  purchaser.    They  therefore  made 
absolute  a  rule  for  a  nonsuit,  for  which  leave  had  been  reserved  at 
the  trial.    The  court  of  exchequer  chamber,  with  equal  unanimity, 
distinguished  the  case  from  Graham  v.  Musson  (ante^  §  266),  and 
held  that  there  was  evidence  to  go  to  the  jury  that  Noakes  was 
the  agent  of  the  defendant,  as  well  as  of  the  plaintiff,  in  making 
the  entries ;  and,  if  so,  that  the  writing  of  the  defendant's  name 
on  the  counterfoil  was  a  sufficient  signature  according  to  the  whole 
current  of  authority.     The  grounds  for  distinguishing  the  case 
from  Graham  v,  Musson   were   stated  by  the  different  judges. 
Crompton  J. :  "I  cannot  agree  with  my  brother  Wilde  and  Mr. 
Lush  that  the  document  in  question  was  merely  an  invoice,  and 
that  all  that  the  defendant  did  was  simply  taking  an  invoice  and 
asking  to  have  it  altered ;  and  if  the  jury  had  found  that,  a  non- 
suit would  have  been  right.     But,  on  the  contrary,  I  think  that 
there  was  plenty  of  evidence  to  go  to  the  jury  on  the  question 
whether  Noakes  the  agent  was  to  make  a  record  of  a  binding  con- 
tract between  the  parties,  and  that  there  was  at  least  some  evi- 
dence from  which  the  jury  might  have  found  in  the  affirmative." 
The  learned  judge  then  pointed  out  that  the  memorandum  was  in 
duplicate,  one  "  sold,"  the  other  "  bought,"  made  in  the  defend- 
ant's presence  ;  that  the  latter  took  it,  read  it,  had  it  altered,  and 
adopted  it,  all  of  which  facts  he  considered  as  evidence  for  the  jury 
that  Noakes  was  the  agent  of  both  parties.     Byles  J. :  ^^  What 
does  the  defendant  do  ?     First  of  all,  he  sees  a  duplicate  written 
by  the  hand  of  the  agent,  and  he  knows  it  is  a  counterpart  of  that 
which  was  binding  on  the  plaintiff.     He  knew  what  was  delivered 
out  to  him  was  a  sale  note  in  duplicate,  and  accepts  and  keeps  it. 
The  evidence  of  what  the  defendant  did,  both  before  and  after 
Noakes  had  written  the  memorandum,  shows  that  Noakes  was  au- 
thorized by  the  defendant."     Blackburn  J. :   ^  The  case  in  the 
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court  below  proceeded  on  what  was  thrown  out  by  my  brother 
Wilde,  and  I  agree  with  the  decision  of  that  court,  if  this  docu- 
ment were  a  bill  of  parcels,  or  an  invoice  in  the  strict  sense,  viz.  a 
document  which  the  vendor  writes  out,  not  on  the  account  of  both 
parties,  but  as  being  the  account  of  the  vendor,  and  not  a  mutual 
account.  But  in  the  present  instance  I  cannot  as  a  matter  of 
course  look  at  this  instrument  as  an  invoice,  a  bill  of  parcels ;  as 
intended  only  on  the  vendor's  account.  Perhaps  I  should  draw 
the  inference  that  it  was,  but  it  is  impossible  to  deny  that  there 
was  plenty  of  evidence  that  the  instrument  was  written  out  as  the 
memorandum  by  which,  and  by  nothing  else,  both  parties  were  to 
be  bound.  There  certainly  was  evidence,  I  may  say  a  good  deal 
of  evidence,  that  Noakes  was  to  alter  this  writing,  not  merely  as 

the  seller's  account,  bat  as  a  document  binding  both  sides 

In  Graham  v.  Musson,  the  name  of  the  defendant,  the  buyer,  did 
not  appear  on  the  dociument.  The  signature  was  that  of  Dyson, 
the  agent  of  the  seller,  put  there  at  the  request  of  Musson,  the 
buyer,  in  order  to  bind  the  seller  ;  an^  unless  the  name  of  Dyson 
was  used  as  equivalent  to  Musson,  there  was  no  signature  by  the 
defendant :  but  in  point  of  fact,  '  J.  Dyson '  was  equivalent  to 
*  for  or  per  pro  North  &  Co.,  J.  Dyson.'  " 

§  267  a.  [In  Murphy  v.  Boese,  L.  R.  10  Ex.  126,  it  appeared 
that  the  plaintiff  brought  an  action  for  the  price  of  Marphyr. 
clocks  sold  by  him  to  the  defendant ;  and  the  plaintiff's  ^«««- 
traveller,  when  he  took  the  order  for  the  goods,  wrote  out  in  the 
presence  of  the  defendant,  upon  printed  forms,  two  memoranda 
of  it,  putting  the  defendant's  name  upon  them,  and  handing  one 
of  the  papers  to  the  defendant,  who  kept  it;  and  it  was  held 
(distinguishing  Durrell  v.  Evans)  that  there  was  no  evidence  that 
the  plaintiff's  traveller  signed  the  memoranda  as  agent  of  the  de- 
fendant, so  as  to  bind  him  within  §  17  of  the  statute  of  frauds. 
Pollock  B.  said :  '*  I  think  Durrell  v.  Evans  can  only  be  supported 
if  it  decides  that  the  agency  did  not  commence  till  after  the  mem- 
orandum was  written  out,  and  that  will  distinguish  it  from  the 
facts  before  us.  It  might  be  said  that  the  direction  given  by  the 
defendant  to  Noakes,  the  factor,  to  alter  the  instrument,  was  an 
adoption  of  his  act  in  preparing  it,  or  a  recognition  ah  initio  of 
the  whole  document  as  containing  the  contract.  Or  one  might  go 
farther  and  say  that,  from  the  nature  of  the  transaction,  and  the 
meeting  of  the  parties  at  the  office,  it  might  be  thought  that  there 

16 
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was  evidence  that  it  was  meant  that  Noakes  should  act  as  the 
scribe  of  both  parties  in  drawing  up  a  note  of  the  contract  But 
here  there  is  an  entire  absence  of  any  act  of  recognition  by  the 
defendant  of  the  traveller  as  his  agent."  Bramwell  B.  said:  "  We 
are,  no  doubt,  bound  by  the  decision  of  the  exchequer  chamber  in 
Durrell  v.  Evans,  but  this  case  is  distinguishable  from  it,  and 
when  I  remember  that  my  brother  Crompton  took  part  in  that  de- 
cision, I  am  bound  to  speak  of  it  with  the  utmost  respect."] 

§  268.  It  will  have  been  observed  that,  in  some  of  the  cases 
^     .  already  referred  to,  it  is  taken  for  firranted  that  an  auc- 

Auctioneer  "^  ^  '^ 

is  agent  of  tioneer  is  an  agent  for  both  parties  at  a  public  sale^  for 
ties  at  a  the  purpose  of  signing.  (A)  This  has  long  been  estab- 
for  signing  Ushed  law.  (i)  Sir  James  MansBeld,  in  Emmerson  v. 
the  note.  Hfelis,  (i)  thus  gave  the  reason  for  the  decisions :  "  By 
what  authority  does  he  write  down  the  purchaser's  name?  By 
the  authority  of  the  purchaser.  These  persons  bid,  and  announce 
their  biddings  loudly  and  particularly  enough  to  be  heard  by  the 
auctioneer.  For  what  purpose  do  they  do  this  ?  That  he  may 
write  down  their  names  opposite  to  the  lots.  Therefore  he  writes 
But  of  the  name  by  the  authority  of  the  pur6haser,  and  he  is  an 
afone^at  agent  for  the^urchaser."  It  follows  from  this  reasoning 
£[ie*^*        that  the  rule  does  not  apply  in  a  case  where  the  auction-' 

(A)  [Hart  r.  Woods,  7  Black f.  568 ;  Jen-  v.  Leeman,  43  Maine,  158,  160;   Smith 
kins  V.   Hui^g,  2   Treodway,   821 ;   Bent  v.  Arnold,  5  Mason,  414 ;  Flintoft  v.  £1- 
r.  Cobb,  9  Gray,  397  ;  Gordon  v.  Sims,  2  more,  18  U.  C.  C.  P.  274.     As  to  memo- 
McCord  Ch.  164 ;  Piigh  t\  Ciiesseldine,  1 1  randums  made  by  officers,  and  persons  act- 
Ohio,  109  ;  Burke  t;.  Haley,  2  Gilm.  614;  ing  fn  fiduciary  capacities,  see  1   Sugden 
M'Comb   i\  Wright,   4  John.  Ch.   659 ;  V.  &  P.  (8th  Am.  ed.)  147,  and  notes  (r) 
Johnson  v.  Buck,  6  Vroom  (N.  J.),  338,  and  (u) ;  Flintoft  v,  Elmore,  18  U.  C.  C. 
342  ;  Hathaway  J.  in  Pike  v.  Balch,  38  P.  274.  When  on  a  sale  of  real    „.»..-  i^ 
Maine,  302,  311;  Harvey  v.  Stevens,  43  estate  a  deposit  is  made  in  ad-   ofdepoeita 
Vt.  655,  656  ;  Brent  v.  Green,  6  Leigh,  16 ;  vance  with  the  auctioneer,  he    ^^  •dranee. 
White  V.  (?rew,  16  Ga.  416;  Anderson  v.  is  regarded  as  stakeholder,  and  shonld  not 
Chick,  1  Bailey  £q.  118;  Adams  v.  M'Mil-  pay  to  either  party  without  the  consent  of 
Ian,  7  Porter,  73;    Smith   v.  Amoid,  5  the  other.    Ellison  v.  Ken n,  86  111.  427; 
Mflson,  414  ;    Morton   v.   Dean,  13  Met.  Early  v.  Smyth,  7  Ir.  C.  L.  R.  397.] 
388 ;  Cleaves  v.  Fosr,  4  Greenl.  1 ;  Linn         (t)  Hinde  t;.  Whitehouse,  7  East,  558 ; 
Boyd  Tobacco  Warehouse  Co.  v.  Terrill,  Emmerson  v,  Heelis,  2  Taant.  38  ;  White 
Auctit^nevr      13  Bush,  463.    The  auctioneer  v.  Proctor,  4  Taunt.  209;   Kenworthy  p« 
»l^to*b'nd     *^"^   "*^^  ^*"*^  ***®  purchaser  Schofield,  2  B.  &  C.  945 ;  Walker  v.  Con- 
parchawr.       by  his  signature,  unless   the  stable,  1  B.  &  P.  306 ;  Farebrother  r.  Sim- 
memorandum    be  made  at    the  time  of  mons,  5  B.  &  A.  333 ;  Durell  v.  Evans, 
the  sale.    Hojton  v.  McCarty,  53  Maine,  1  H.  &  C.  174  ;  31  L.  J.  Ex.  337  ;  [Clark- 
394;  Gill  V.  Bicknell,  2  Cu^h.  355;  Alua  son  r.  Noble,  2  U.  C.  Q.  B.361.] 
v.  Plummer,  4   Greenl.  258;    O'Donnell 
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eer  sells  the  goods  of  his  principal  at  private  sale,  for  then  he  is 
the  agent  of  the  vendor  alone,  and  in  no  sense  that  of  j^f^^^  ^ 
the  purchaser.     And  such  was  accordingly  the  decision   C*"- 
of  the  exchequer  court  in  Mews  v.  Carr.  (i) 

§  269.  And  on  the  same  principle  it  has  been  held,  that  the 
circumstances  of  the  case  may  be  used  to  rebut  the  sfen*   „. 

•^  ^      o  His  agency 

eral  inference  that  the  auctioneer  is  agent  to  sign  the  forpur- 

chaser  at 

name  of  the  highest  bidder  as  purchaser,  according  to  public  sale 
the  conditions  of  the  sale.  Thus,  in  Bartlett  v.  Pur-  proved.  "" 
nell,  (I)  the  defendant  bought  goods  at  public  auction,  Bartlett  v. 
under  an  agreement  with  the  plaintiff,  who  was  the  ex-  ^"^"®"* 
ecutor  of  the  defendant's  deceased  husband,  that  the  defendant 
should  be  at  liberty  to  buy,  and  that  the  price  should  go  towards 
payment  of  a  legacy  of  200^,  to  which  the  defendant  was  entitled 
under  the  will  of  the  deceased.  The  conditions  of  the  sale  were 
that  the  purchasers  were  to  pay  a  certain  percentage  at  the  sale, 
and  the  rest  on  delivery.  The  auctioneer  put  the  defendant's 
name,  like  that  of  all  other  purchasers,  on  his  catalogue  as  the 
highest  bidder,  and  it  was  contended  that  he  was  her  agent  for 
that  purpose,  and  that  she  was  therefore  bound  by  the  written 
conditions  of  the  sale.  But  the  court  held  that  the  real  purchase 
was  not  a  purchase  at  auction  ;  that  the  sale  was  made  before  the 
auction,  and  that  the  public  bidding  was  only  used  for  the  pur- 
pose of  settling  the  price  at  which  the  purchaser  was  to  take  the 
goods  under  the  antecedent  bargain :  and  that  the  auctioneer 
was  not  the  agent  of  the  purchaser,  Denman  C.  J.  saying, 
"  We  do  not  overrule  the  former  cases,  but  we  consider  them 
inapplicable." 

§  270.  But  the  agency  of  the  auctioneer  for  the  purchjiser  only 
begins  where   the  contract   is   completed   by  knocking  Auction- 
down  the  hammer.     Up  to  that  moment  he  is  the  agent  *®'''*     , 

*  ^  o  agency  for 

of  the  vendor  exclusively.     It  is  only  when  the  bidder   buyer  only 

,,  111  •  "I    begins 

has  become  the  purciiaser,  that  the  agency  arises  ;  and  when  the 
until  then  the  bidder  may  retract,  and  the  auctioneer  flocked 
may  do  the  same  in  behalf  of  the  vendor,  (m)     In  Bird  JSy^r.^^ 

{h)  1  H.  &  N.  484 ;  26  L.  J.  Ex.  39.  over,  the  auctioneer  is  agent  for  the  seller 

(/)  4  Ad.  &  E.  792.  only.    Horton  v.  McCarty,  53  Maine,  394, 

(m)  Warlow  u,  Harrison,  1  E.  &  E.  295  ;  398 ;  ante,  §  268,  note  (A).] 

28  L.  J.  Q.  B.  18.    [But  when  the  sale  is  % 
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Bird  V.  v»  Boulter  (n)  the  person  who  signed  the  purchaser's 
^"^^®''*       name  was  not  the  auctioneer,  but  his  clerk.     Held  to  be 

Auction-  «,   , 

eer's  clerk.    SUIllCient. 

Oerk  of  §  271.  The  signature  of  a  clerk  of  a  telegraph  com- 

wm^wiy.  P^^y  *o  a  dispatch  was  held  to  be  sufficient  where  the 
Godwin  V.  original  instructions  had  been  signed  by  the  party,  in 
Francis.       Qodwin  V.  Francis,  L.  R.  5  C.  P.  295.  (o) 

§  272.  The  signature  required  by  the  statute  is  that  of  the 
Si  ature  V^^^Y  ^^  ^®  charged,  or  his  agent.  If,  therefore,  the  sig- 
by  an  nature  be  not  that  of  the  agent,  qud  agent,  but  only  in 

Witness.  the  capacity  of  witness  to  the  writing,  it  will  not  suf- 
Auction-  fice.  In  Gosbell  v.  Archer  (  p)  the  clerk  of  the  auction- 
as  witness,  eer,  who  had  authority  to  act  for  his  master,  signed 
Gosbell  V.  a  memorandum  of  the  sale,  as  witness  to  the  signature 
^  *'*  of  the  buyer,  and  an  attempt  was  made  to  set  up  the 
clerk's  signature  as  that  of  a  duly  authorized  agent  of  the  vendor. 
The  attempt  was  unsuccessful,  and  a  dictum  of  Lord  Eldon  (j) 
to  the  contrary  was  said  by  Denman  C.  J.  to  be  open  to  much 
observation.  The  dictum  of  Lord  Eldon  was,  that  "  where  a 
party  or  principal  or  person  to  be  bound  signs  as,  what  he  cannot 
be^  a  witness,  he  cannot  be  understood  to  sign  otherwise  than  as 
principal." 

§  273.  There  is  a  class  of  persons  who  make  it  their  business 
to  act  as  agents  for  others^  in  the  purchase  and  sale  of 
goods,  known  to  the  common  law  as  brokers.  These 
persons,  as  a  general  rule,  are  agents  for  both  parties,  and  their 
signature  to  the  memorandum  or  note  of  the  agreement  is  bind- 
ing on  both  principals,  if  the  memorandum  be  otherwise  suffi^cient 
Their  gen-  under  the  statute,  (r)  The  authority  of  a  broker  to 
thority"        bind  his  principals  may  by  special  agreement  be  carried 


Brokers. 


(n)  4  B.  &  Ad.  443 ;  [Smith  v,  Jones,  7 
Leigh,  165.  See  Fiske  v.  McGregory,  34 
N.  H.  414,  418,  419;  Aliia  v.  Plummer, 
4  Greenl.  258 ;  Meadows  v.  Meadows,  S 
McCord,  458;  Gill  v.  Bickncll,  2  Cush. 
355 ;  Cathcart  v.  Keirnnghan,  5  Strubh. 
129;  Johnson  v.  Buck,  6  Vroom,  338, 342, 
343  ;  Norris  7;.  Biair,  39  Ind.  90 ;  Coate  t;. 
Terry,  24  U.  C.  C.  P.  571.] 

(0)  [See  BuDdy  v.  Johnson,  6  U.  C.  C. 
P.  221.] 

(p)  2  Ad.  &  E.  500. 


iq)  In  Coles  u.  Trecothick,9  Ves.  251  ; 
and  see  the  observations  of  Sir  Edward 
Sugden,  V.  &  P.  143. 

(r)  [Bigelow  C.  J.  in  Coddington  v, 
Goddard,  16  Gray,  442;  Hinckley  v.  Arey, 
27  Maine,  362 ;  Story  Agency,  §§  28,  31  ; 
Lawrence  v.  Gallagher,  10  Jones  &  S. 
309.  See  Shaw  v.  Finney,  13  Met  453, 
456.  A  memorandum  of  a  contract  of 
sale  signed  by  one  who  is  agent  of  both 
the  buyer  and  the  seller,  expressing  that 
certain  property  has  been  sold  at  a  certain 
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to  any  extent  that  the  principal  may  choose,  but  the  customary 
authority  of  brokers  is  for  the  most  part  so  well  settled  as  to  be 
no  longer  a  question  of  fact  dependent  upon  evidence  of  usage, 
but  a  constituent  part  of  that  branch  of  the  common  law  known 
as  the  law-merchant,  or  the  custom  of  merchants.  There  are  still, 
however,  some  points  on  which  the  limits  of  their  authority  are 
not  fully  determined,  and  on  which  evidence  of  usage  would  have 
a  controlling  influence  in  deciding  on  the  rights  of  the  parties.  («) 
§  274.  Before  entering  into  an  examination  of  the  authorities, 
it  will  be  convenient  to  give  a  short  summary  of  the  Brokers  in 
statutes  in  relation  to  brokers  in  the  city  of  London,  as  London. 
many  of  the  cases  turn  upon  their  dealings.  Until  the  year  1870, 
the  brokers  of  London  had  from  very  early  times  been  under  the 
control  of  the  corporation  of  the  city.  The  statutes  of  6  Anne,  c. 
16,  10  Anne,  c.  19,  s.  121,  and  57  Geo.  8,  c.  60,  (^)  contain  provi- 
sions for  the  regulation  of  brokers,  and  for  defining  the  power  of 
the  corporation.  Under  these  acts  the  city  formerly  required  a 
bond  and  an  oath,  the  form  of  which,  prior  to  the  year  1818,  may 
be  found  given  in  Kemble  v.  Atkins,  7  Taunt.  260 ;  S.  C.  Holt  N. 
P.  481.  The  regulations  imposed,  and  form  of  the  bond  as  altered 
in  1818,  are  printed  at  length  in  the  appendix  to  Russell  on  Fac- 
tors and  Brokers.  It  is  imposed  as  a  duty  on  the  broker  that  he 
shall  "keep  a  book  or  register,  intituled  The  Broker's  Book,  and 
therein  truly  and  fairly  enter  all  such  contracts,  bargains,  and 
agreements,  on  the  day  of  the  making  thereof,  together  with  the 
Christian  and  surname  at  full  length  of  both  the  buyer  and  seller, 
and  the  quantity  and  quality  of  the  articles  sold  or  bought,  and 
the  price  of  the  same,  and  the  terms  of  credit  agreed  upon,  and 
deliver  a  contract  note  to  both  buyer  and  seller,  or  either  of  them, 
upon  beingv  requested  so  to  do,  within  twenty-four  hours  after 
such  request,  respectively,  containing  therein  a  true  copy  of  such 
entry  ;  and  shall  upon  demand  made  by  any  or  either  of  the  par- 
ties, buyer  or  seller,  concerned  therein,  produce  and  show  such 
entry  to  them  or  either  of  them,  to  manifest  and  prove  the  truth 
and  certainty  of  such  contracts  and  agreements."     But  by  the 

price,  necessarily  imports  that  it  has  been    wall,  4  Camp.  279 ;  Baines  v.  Ewing,  L.  R. 
purchased  at  that  price,  and  both  parties     1  Ex.  320;  35  L.  J.  Ex.  194. 
are  bound  by  it.    Butler  v,  Thompson,  2        (0  These  statutes  will  be  found  in  the 
Otto,  412.]  notes  at  p.  426  of  vol.  i.  Chitty's  CoUeo- 

(s)  See,  for  example,  Dickinson  v.  Lil-    tion  of  Statutes,  ed.  1865;  that  of  6  Anne 

is  in  the  text,  at  p.  424  of  the  same. 
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London  brokers'  relief  act,  1870,  most  of  these  powers  were  taken 
Brokers'  away,  the  bonds  are  no  longer  required,  the  rules  and 
1870.  *^ '  regulations  are  no  longer  to  be  enforced  by  the  corpora- 
tion, and  now  brokers  are  only  required  to  be  admitted  by  the 
corporation,  and  a  list  of  brokers  is  kept,  from  which  any  broker 
may  be  removed  for  fraud  or  other  offences  in  the  manner  speci- 
fied in  the  act. 

§  275.  Mr.  Justice  Blackburn  (u)  warns  his  readers  not  to  con- 
Contract  found  the  contract  notes  here  mentioned,  which  are  a 
notcB.  copy  of  the  entry,  with  the  bought  and  sold  notes  which 

are  or  ought  to  be  made  out  at  the  time  of  making  the  contract, 
and  generally  as  soon  as,  or  before  it  is  entered  in  the  book,  and 
he  remarks  that  no  mention  is  made  of  the  bought  and  sold  notes 
in  the  bonds  or  regulations.  But  Lord  Ellenborough  expressly 
says,  in  Hinde  v,  Whitehouse,  Qx)  and  Heyman  v.  Neale,  (y)  that 
the  bought  and  sold  notes  are  "  transcribed  from  the  book,"  are 
"  copies  of  the  entry,"  and  this  may  be  found  repeated  passim  in 
the  reported  cases,  although  no  doubt  these  notes  are  very  fre- 
quently made  in  the  manner  stated  by  Blackburn  J.,  as  is  also  ap- 
parent in  the  reported  cases.     The  brokers  in  London 

Brokers  in  ,  i    i  i  r  i        •  n         i 

London  are  bound  by  the  customs  of  trade,  just  as  all  other 
customs ^f  brokers  are,  and  such  customs  are  valid  in  spite  of 
^*^®'  anything  to  the  contrary  in  the  bonds  and  regulations, 

which  are  purely  municipal.  (2) 

§  276.  When  a  broker  has  succeeded  in  making  a  contract,  he 
Bought  reduces  it  to  writing,  and  delivers  to  each  party  a  copy 
notes.^  o^  *^®  terms  as  reduced  to  writing  by  him.  He  also 
ought  to  enter  them  in  his  book,  and  sign  the  entry.  What  he 
delivers  to  the  seller  is  called  the  sold  note :  to  the  buyer,  the 
bought  note.  No  particular  form  is  required,  and  from  the  cases 
it  seems  that  there  are  four  varieties  used  in  practice.  The  first 
is  where  on  the  face  of  the  notes  the  broker  professes  to  act  for 
both  the  parties  whose  names  are  disclosed  in  the  note.  The  sold 
note  then,  in  substance,  says,  ^^  Sold  for  A.  B.  to  C.  D.,"  and  sets 
out  the  terms  of  the  bargain  :  the  bought  note  begins,  ^^  Bought 
for  C.  D.  of  A.  B.,"  or  equivalent  language,  and  sets  out  the  same 
terms  as  the  sold  note,  and  both  are  signed  by  the  broker.  The 
second  form  is  where  the  broker  does  not  disclose  in  the  bought 

(u)  P.  98.  ijf)  2  Camp.  337. 

(x)  7  East,  559.  {x)  Ex  parte  Dyster,  2  Rose,  349. 
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note  the  name  of  the  vendor,  nor  in  the  sold  note  the  name  of  the 
purchaser,  but  still  shows  that  he  is  acting  as  broker,  not  princi- 
pal. The  form  then  is  simply,  "  Bought  for  C.  D."  and  "  Sold 
for  A.  B."  The  third  form  is  where  the  broker,  on  the  face  of 
the  note,  appears  to  be  the  principal,  though  he  is  really  only  an 
agent.  Instead  of  giving  only  to  the  buyer  a  note,  "  Bought  for 
you  by  me,"  he  gives  it  in  this  form  :  "  Sold  to  you  by  me.'*  By 
so  doing  he  assumes  the  obligation  of  a  principal,  and  cannot  es- 
cape responsibility  by  parol  proof  that  he  was  ouly  acting  as  broker 
for  another,  although  the  party  to  whom  he  gives  such  a  note  is 
at  liberty  to  show  that  there  was  an  unnamed  principal,  and  to 
make  this  principal  responsible  (ante^  §§  239-241).  The  fourth 
form  is  where  the  broker  professes  to  sign  as  a  broker,  but  is  really 
a  principal,  as  in  the  cases  of  Sharman  v.  Brandt  and  Mollett  v. 
Robinson  (^ante^  §§  241,  242),  in  which  case  his  signature  does 
not  bind  the  other  party,  and  he  cannot  sue  on  the  contract,  ex- 
cept perhaps  on  proof  of  such  usage  as  was  shown  to  exist  in  Mol- 
lett V,  Robinson. 

§  277.  According  to  either  of  the  first  two  forms,  the  party  who 
receives  and  keeps  a  note,  in  which  the  broker  tells  him  in  effect : 
"  I  have  bought  for  you,  or  I  have  sold  for  you,"  plainly  admits 
that  the  broker  acted  by  his  authority,  and  as  his  agent,  and  the 
signature  of  the  broker  is  therefore  the  signature  of  the  party  ac- 
cepting and  retaining  such  a  note  (2^)  ;  but  according  to  the  third 
form,  the  broker  says,  in  eflFect :  "  I  myself  sell  to  you,"  and  the 
acceptance  of  a  paper  describing  the  broker  as  the  principal  who 
sells,  plainly  repels  any  inference  that  he  is  acting  as  agent  for 
the  party  who  buys,  and  in  the  absence  of  other  evidence,  the 
broker's  signature  would  not  be  that  of  an  agent  of  the  party  re- 
taining the  note :  and  by  the  fourth  form,  the  language  of  the 
written  contract  is  at  variance  with  the  real  truth  of  the  matter, 
unless  understood  as  qualified  by  the  usage  proved  to  exist  in  Mol- 
lett V.  Robinson.  These  observations  (many  of  which  are  ex- 
tracted from  Blackburn  on  Sales)  have  a  direct  bearing  on  points 
long,  in  dispute,  and  some  of  which  are  yet  vexed  questions,  as 
will  abundantly  appear  on  a  review  of  the  authorities. 

§  278.  Where  the  bought  and  sold  notes  and  the  entry  in  the 
broker's  books  all  correspond,  no  dispute  can  arise  as  to  the  real 
terms  of  the  bargain  ;  but  it  sometimes  happens  that  the  bought 

(z^)  [Thompson  v,  Gardiner,  1  C.  P.  D.  777.] 
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and  sold  notes  differ  from  each  other,  and  even  that  neither  cor- 
responds with  the  entry  in  the  book.  It  then  becomes  necessary 
to  determine  the  legal  effect  of  the  variance,  and  there  has  not 
only  been  great  conflict  in  the  decisions  of  the  courts,  but  some- 
times great  change  in  the  opinions  of  the  same  judge.  As  re- 
Entry  in  gards  the  signed  entry  in  the  broker's  book,  it  has  been 
book^—  ^^^^  ^^  different  times  that  it  did,  and  that  it  did  not, 
conflict  of    constitute  the  contract  between  the  parties  ;  (a\  and  it 

opinion  aa  ^  .     . 

to  its  effect,  has  also  been  held  that  it  was  not  even  admissible  in 
evidence,  or,  at  all  events,  not  without  proof,  that  the  entry  was 
either  seen  by  the  parties  when  they  contracted,  or  was  assented 
to  'by  them.  The  most  convenient  method  of  reviewing  the  de- 
cisions will  be  to  follow  the  leading  cases  in  order  of  time,  and 
then  educe  the  propositions  fairly  embraced  in  them. 

§  279.  In  1806  there  was  this  dictum  of  Lord  Ellenborough  in 
Review  of  Hinde  v»  Whitehouse  (6)  on  the  subject :  "  In  all  sales 
the  cases,  made  by  brokers  acting  between  the  parties  buying  and 
ffindev.  selling,  the  memorandum  in  the  broker^ 8  book^  and  the 
house.  bought  and  sold  notes  transcribed  therefrom^  and  deliv- 
ered to  the  buyers  and  sellers  respectively,  have  been  holden  a 
sufiBcient  compliance  with  the  statute."  His  lordship  here  speaks 
of  bought  and  sold  notes  as  mere  copies  of  the  book,  and  the  in- 
ference would  be  that  he  considered  the  book,  as  the  original,  to 
be  of  more  weight  than  copies  from  it. 

§  280.  In  1807  he  gave  this  opinion  expressly  in  Heyman  v. 
Hevman  v.  Neale,  (c)  saying :  ''  After  the  broker  has  entered  the 
Neaie.  contract  in  his  book,  I  am  of  opinion  that  neither  party 
can  recede  from  it.  The  bought  and  sold  note  is  not  sent  on  ap^ 
probation^  nor  does  it  constitute  the  contract.  The  entry  made 
and  signed  by  the  broker,  who  is  the  agent  of  both  parties,  is 
alone  the  binding  contract.  What  is  called  the  bought  and  sold 
note  is  only  a  copy  of  tie  other^  which  would  be  valid  and  bind- 
ing, although  no  bought  or  sold  note  was  ever  sent  to  the  vendor 
and  purchaser."  In  this  case  the  bought  and  sold  notes  were 
sworn  by  the  broker  to  be  copies  of  the  entry  in  his  book,  and 
the  buyer  had,  soon  after  receiving  the  bought  note,  objected  and 
said  he  would  not  be  bound  by  it. 

(a)    [See  Coddington  v.  Goddard,   16         (6)  7  East,  558. 
Gray.  442,  Bigelow  C.  J. ;    Remick    v.        (c)  2  Camp.  337. 
Sandford,  118  Mass.  106,  107.] 
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§  281.  In  1810,  in  Hodgson  v.  Davies,  (d)  the  sale  was  through 
a  broker  who  rendered  bought  and  sold  notes,  showing  Hodgson «. 
that  payment  was  to  be  by  bill  at  two  and  four  months,  i^avies. 
Five  days  afterwards  the  defendant,  being  called  on  for  delivery 
of  the  goods  sold,  objected  to  the  sufficiency  of  the  plaintiff,  and 
refused  to  perform  the  contract.  Lord  Ellenborough  thought  at 
first  that  the  contract  concluded  by  the  broker  was  absolute,  t^n- 
less  ht§  authority  was  limited  by  writing  of  which  the  purchaser 
had  notice.  But  the  gentlemen  of  the  special  jury  said  that  un- 
less the  name  of  the  purchaser  has  been  previously  communicated 
to  the  seller,  if  the  payment  is  to  be  by  bill,  the  seller  is  always 
understood  to  reserve  to  himself  the  power  of  disapproving  of  the 
sufficiency  of  the  purchaser,  and  annulling  the  contract.  Lord 
Ellenborough  allowed  this  to  be  a  valid  and  reasonable  usage,  but 
left  it  to  the  jury  whether  the  delay  of  five  days  in  objecting  was 
not  unreasonable  according  to  the  usual  commercial  practice,  and 
the  jury  found  that  it  was. 

§  282.  In  1814,  the  court  of  common  pleas  decided  the  case  of 
Thornton  v,  Kempster  (e)    (ante^   §    251),  where  the   Thornton 
broker's  sold  note  described  a  sale  of  St.  Petersburg  ster.^™^ 
hemp,  aud  the  bought  note  described  the  goods  as  Riga  Rhine 
hemp,  a  different  and  superior  article.     The  court  considered  the 
case  as  though  no  broker  had  intervened,  and  the  parties  had  per- 
sonally exchanged  the  notes,  holding  that  there  never  had  been 
any  agreement  as  to  the  subject-matter  of  the  contract,  and  there- 
fore no  coi;itract  at  all  between  the  parties.     In  1816  Cumming 
V.  Roebuck  (/)  was  tried  before  Gibbs  C.  J.  at  nisi   Gumming 
prius,  and  it  appeared  that  the  bought  and  sold  notes  back, 
differed.     The  learned  chief  justice  said  :  *^  If  the  broker  deliver 
a  different  note  of  the  contract  to  each  party  contracting,  there 
is  no  valid  contract.     There  is,  I  believe,  a  case  which  states  the 
entry  in  the  broker's  book  to  be  the  original  contract,  but  it  has 
been  since  contradicted."     It  has  been  surmised  that  the  case  al- 
luded to  was  that  of  Heyman  v,  Neale,  (^)  but  no  case  has  been 
found  in  the  Reports  justifying  the  assertion  of  the  chief  justice 
that  Heyman  v.  Neale  had  been  contradicted. 

§  283.  In  1826  the  subject  first  came  before  the  full  court  in 
the^  queen's  bench  in  two  cases.     In  the  first,  Grant  v.  Fletch- 

(d)  2  Camp.  530.  (/)  Holt,  172. 

(t)  5  Taunt  786.  (g)  S  Camp.  337. 
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er,  (A)  there  was  a  material  Tariance  between  the  bought  and 
Grvit  r.  ^^  notes,  and  the  broker  had  made  an  unsigned  entry 
r^:chtf.  in  ijjg  "  memorandum  book,"  which  entry  was  incomplete, 
not  naming  the  vendor.  The  plaintiff  was  nonsuited  at  the  as- 
sizes, on  the  ground  that  there  was  no  valid  contract  between  the 
parties.  Abbott  C.  J.  delivered  the  opinion  of  the  court  on  the 
motion  for  a  new  trial.  "  The  broker  is  the  agent  of  both  par- 
ties, and  as  such  may  bind  them  by  signing  the  same  contract  on 
behalf  of  buyer  and  seller ;  but  if  he  does  not  sign  the  same  con- 
tract for  both  parties,  neither  will  be  bound The  entry  in 

the  broker's  book  is,  properly  speaking^  the  original^  and  ought  to 
he  signed  hy  him.  The  bought  and  sold  notes  delivered  to  the 
parties  ought  to  be  copies  of  it.  A  valid  contract  may  probably 
be  made  by  perfect  notes  signed  by  the  broker,  and  delivered  to 
the  parties,  although  the  book  be  not  signed ;  but  if  the  notes 
are  imperfect,  an  unsigned  entry  in  the  book  will  not  supply  the 
defect."  •     * 

§  284.  In  Goom  v.  Aflalo,  (i)  the  other  case,  the  decision  was 
Goom  V.  express  that  the  bought  and  sold  notes  suffice  to  satisfy 
Aflalo.  ii^Q  statute,  if  otherwise  unobjectionable,  even  though 
the  entry  in  the  broker's  book  be  unsigned.  The  broker  in  this 
case  made  his  entry  complete  in  its  terms  on  the  23d  of  February, 
as  soon  as  he  had  concluded  the  contract,  but  did  not  sign  it.  On 
the  same  evening  he  sent  to  the  parties  bought  and  sold  notes 
signed  by  him,  copied  from  the  entry  in  his  books.  Next  morn- 
ing the  defendant  objected  to,  and  returned  the  sold  note,  and  re- 
fused to  deliver  the  goods.  The  court  held  the  contract  binding, 
notwithstanding  the  absence  of  signature  to  the  entry  in  the  book, 
Abbott  C.  J.  saying,  "  The  entry  in  the  book  has  been  called  the 
original,  and  the  notes  copies :  but  there  is  not  any  actual  deci- 
sion that  a  valid  contract  may  not  be  made  by  notes  duly  signed^^ 

if  the  entry  be  unsigned We  have  no  doubt  that  a  broker 

ought  to  sign  his  book,  and  that  every  punctual  broker  will  do  so. 
But  if  we  were  to  hold  such  a  signature  essential  to  the  validity  of 
a  contract^  we  should  go  farther  than  the  courts  have  hitherto  gone^ 
and  niiglit  possibly  lay  down  a  rule  that  would  be  followed  by  se- 
rious inconvenience,  because  we  should  make  the  validity  of  the 
contract  to  depend  upon  some  private  act^  of  which  neither  of  the 
parties  to  the  contract  would  be  informed^  and  thereby  place  it  in 

(A)  6  B.  &  C.  436.  (()  6  B.  &  C.  117. 
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the  power  of  a  negligent  or  fraudulent  man  to  render  the  engage- 
ments of  parties  valid  or  invalid  at  his  pleasure." 

§  285.  In  Thornton  v.  Meux,  (A)  in  1827,  tried  before  Chief 
Justice  Abbott,  at  Guildhall,  there  was  a  variance  be-  Thornton 
tween  the  bought  and  sold  notes,  and.plaintiff  oiffered  in  »-Meux. 
evidence  the  entry  in  the  broker's  book  to  show  which  of  the  two 
was  correct,  but  on  objection  the  evidence  was  excluded,  the  chief 
justice  saying :  ^^  I  used  to  think  at  one  time  that  the  broker's 
book  was  the  proper  evidence  of  the  contract ;  but  I  afterwards 
changed  my  opinion,  and  held,  conformably  to  the  rest  of  the 
court,  that  the  copies  delivered  to  the  parties  were  the  evidence 
of  the  contract  tliey  entered  into,  still  feeling  it  to  be  a  duty  in 
the  broker  to  take  care  that  the  copies  should  correspond.  I  think 
I  must  still  act  upon  that  opinion,  and  refuse  the  evidence." 

§  286.  It  will  be  apparent  from  the  foregoing  cases  how  com- 
pletely the  opinion  of  the  learned  chief  j  ustice  had  been  changed  ; 
his  view  being  firsts  in  Grant  v.  Fletcher,  that  the  book  was  the 
original,  though  probably^  if  the  bought  and  sold  notes  were  per- 
fect, the  book  might  be  dispensed  with;  secondly^  in  Goom  v. 
Aflalo,  that  the  broker's  signature  in  his  book  was  not  essential  to 
the  validity  of  the  contract ;  and  thirdly^  in  Thornton  v,  Meux, 
that  the  signed  entry  was  not  even  admissible  in  evidence,  and 
that  the  bought  and  sold  notes  were  the  sole  evidence  of  the  con- 
tract between  the  parties. 

§  287.  Hawes  v.  Forster  (Z)  was  twice  tried  :  first  in  1832,  and 
again  in  1834.  On  the  first  trial,  the  plaintiflE  put  in  Hawes ». 
the  bought  note,  and  proved  by  the  broker  that  he  had  i''o«ter- 
made  the  contract,  entered  it  in  his  book,  signed  the  entry,  and 
sent  the  bought  and  sold  notes  to  the  parties  on  the  same  even- 
ing ;  but  the  broker  could  not  tell  which  was  first  written,  the 
entry  or  the  notes.  Plaintiff  closed  his  evidence  without  calling 
for  the  sold  note,  and  thereupon  the  defendant  moved  for  nonsuit, 
but  Lord  Denman  held  that  the  plaintiff  was  not  bound  to  give 
any  evidence  of  the  sold  note.  The  defendant  then  offered  to 
prove  by  the  broker's  book  a  variance  from  the  bought  note  put 
in,  contending  that  the  entry  was  the  original  contract ;  but  this 
was  objected  to  on  the  authority  of  Thornton  v.  Meux  (jsupra^ 
§  285),  and  the  evidence  was  rejected.  Lord  Denman  saying :  "  I 
am  of  opinion  that  the  plaintiffs  have  proved  a  contract  by  pro- 

(ib)  Moodjr  &  M.  43.  (/)  1  Mood.  &  Rob.  a68. 
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dacing  the  bought  note It  is  not  shown  that  the  sold  note 

delivered  to  the  defendants  differed  from  the  bought  note  deliv- 
ered to  the  plaintiffs  ;  had  that  been  the  case,  it  would  have  been 
very  material.  But  in  the  absence  of  all  proof  of  that  nature,  I 
am  clearly  of  opinion  that  I  must  look  to  the  bought  note,  and 
to  that  alone^  as  the  evidence  of  the  terms  of  the  contract."  The 
defendants  afterwards  moved  for  a  nonsuit  before  the  court  in 
banc,  on  the  ground  of  the  non-production  of  the  sold  note,  but 
failed.  They  also  moved  for  a  new  trial,  on  the  ground  of  the 
exclusion  of  the  broker's  book,  and  succeeded,  the  lord  chief  jus- 
tice saying,  "  that  the  court  doubted  whether  the  case  involved 
any  point  of  law  at  all,  and  whether  it  did  not  rather  turn  upon 
the  custom,  viz.  how  the  broker's  book  was  treated  by  those  who 
dealt  with  him."  On  the  second  trial  the  sold  note  was  produced, 
and  corresponded  with  the  bought  note,  and  proof  was  given  by 
merchants  that  the  broker's  book  was  never  referred  to,  and  that 
they  always  looked  to  the  bought  and  sold  notes  as  the  contract. 
The  broker's  book  showed  a  material  variance  from  the  bought 
and  sold  notes,  and  Lord  Denman  put  the  question  to  the  jury, 
"  Whether  the  bought  and  sold  notes  constituted  the  contract,  or 
whether  the  entry  in  the  broker's  book,  which  in  this  instance  dif- 
fered from  the  bought  and  sold  notes,  constituted  it  ?  "  His  lord- 
ship intimated  his  own  opinion  to  be  that  in  law  the  note  deliv- 
ered by  the  broker  was  the  real  contract ;  (m)  but  said  that  it 
had  been  thought  better  to  take  the  opinion  of  the  jury  iis  to  the 
usage  of  trade  as  a  matter  of  fact,  and  told  them :  *^  If  the  evi- 
dence has  satisfied  you  that,  according  to  the  usage  of  trade,  the 
bought  and  sold  notes  are  the  contract,  then  you  will  find  a  ver- 
dict for  the  plaintiffs."  The  jury  found  for  the  plaintiffs,  and  the 
defendants  at  first  indicated  the  intention  of  carrying  the  case  to 
a  higher  court,  but  afterwards  submitted  to  the  verdict 

§  288.  In  1842  the  exchequer  court  had  the  subject,  together 
Thornton  ^^^  ^^  decision  in  Hawes  v.  Forster,  under  considera- 
f>.  Charles,  tion  in  the  case  of  Thornton  v.  Charles,  (w)  Parke  B. 
and  Lord  Abinger  held  opposite  opinions.  Parke  B.  said:  "I 
apprehend  it  has  never  been  decided  that  the  note  entered  by  the 
broker  in  his  book,  and  signed  by  him,  would  not  be  good  evi- 
dence of  the  contract  so  as  to  satisfy  the  statute  of  frauds,  there 

(m)  See  dictum  of  Denman  C.  J.,  also,         (n)  9  M.  &  W.  802. 
in  Traeman  t;.  Loder,  1 1  Ad.  &  E.  589. 
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being  no  other.  The  case  of  Hawes  v.  Forster  underwent  much  dia^ 
cussiou  in  the  court  of  king's  bench  when  I  was  a  member  of  that 
court,  and  there  was  some  difference  of  opinion  among  the  judges ; 
but  ultimately  it  went  down  to  a  new  trial,  in  order  to  ascertain 
whether  there  was  any  usage  or  custom  of  trade  which  makes  the 

broker's  note  evidence  of   the  contract Certainly  it  was 

the  impression  of  part  of  the  court  that  the  contract  entered  in  the 
book  was  the  original  contract^  and  that  the  bought  and  sold  notes 
did  not  constitute  the  contract.  The  jury  found  that  the  bought 
and  sold  notes  were  evidence  of  the  contract ;  but,  on  the  ground 
that  these  documents  having  been  delivered  to  each  of  the  par- 
ties after  signing  the  entry  in  the  book,  constituted  evidence  of  a 
new  contract,  made  between  the  parties  on  the  footing  of  those 
notes,  (jo)  That  case  may  be  perfectly  correct,  but  it  does  not 
decide  that  if  the  bought  and  sold  notes  disagree,  or  (and  ?)  there 
be  a  memorandum  in  the  book  made  according  to  the  intention  of 
the  parties,  that  memorandum  signed  by  the  broker  would  not  be 
good  evidence  to  satisfy  the  statute  of  frauds."  Lord  Abinger 
said:  "  I  desire  It  to  be  understood  that  I  adhere  to  the  opinion 
given  by  me,  that  when  the  bought  and  sold  notes  differ  materi- 
ally from  each  other,  there  is  no  contract,  unless  it  be  shown  that 
the  broker's  book  was  known  to  the  parties." 

§  289.  In  Pitts  v.  Beckett,  (jy)  in  1845,  the  plaintiff,  who  had 
wool  for  sale  in  the  hands  of  a  wool-broker,  took  the  de-  putA  r. 
f endant  to  the  broker's  office,  and  there  sold  the  wool  by  "^^^^^^ 
sample  in  the  broker's  presence,  it  being  part  of  the  bargain  that 
the  wool  was  to  be  in  good  dry  condition.  In  the  afternoon  of  the 
same  day  the  broker  wrote  to  the  plaintiff :  "  Dear  Sir,  —  We 
have  this  day  sold  on  your  account,  Messrs.  Beckett  &  Brothers  " 
(here  followed  a  description  of  the  terms)  "  brokerage  1  per  cent. 
Hughes  &  Ronald."  A  machine  copy  of  this  communication  was 
made  in  the  broker's  book.  The  broker  did  not  write  at  all  to 
the  purchasers,  nor  send  them  any  note  of  the  contract.  The  note 
to  the  plaintiff  said  nothing  about  the  stipulation  that  the  bulk 
should  be  in  good  dry  condition.  The  defendants  rejected  the 
wool  when  sent  to  them,  on  the  ground  that  it  was  not  in  ^ood 
condition,  and  the  jury  found  this  to  be  true.  The  evidence 
offered  was  the  note  written  to  the  plaintiff,  and  the  machine  copy 

(o)  See  statemeut  of  Patteson  J.  to  same         (//)  13  M.  &  W.  743. 
effect,  infra,  §  291. 
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of  it  as  being  the  entry  in  the  broker's  book.  Held,  that  the 
authority  given  to  the  broker  by  the  defendant  was,  not  to  make 
a  bargain  for  him,  but  to  reduce  to  writing  and  sign  the  bargain 
actually  made  ;  that  the  broker,  therefore,  was  without  authority 
from  the  defendant  to  sign  a  bargain  which  omitted  one  of  the 
material  stipulations,  viz.  that  the  wool  should  be  in  good  dry  con- 
dition ;  and  that  the  paper  offered  in  evidence  against  defendants 
was  therefore  not  signed  by  them  or  their  agent.  The  judges 
also  intimated  very  strongly  the  opinion,  that  the  broker's  signar 
ture  was  not  intended  by  him  to  represent  the  buyer's  signature, 
and  that  the  paper  was  a  mere  letter  of  advice,  written  in  his 
character  of  agent  of  the  plaintiff,  copied  by  machine  into  his  let- 
ter book,  and  not  intended  as  one  of  the  bought  and  sold  notes 
usually  delivered  by  brokers. 

§  290.  In  1851  the  subject  was  elaborately  considered  in  the 
Siev^  queen's  bench,  in  the  case  of  Sievewright  v.  Archi- 
Archibai'd.  bald,  (j)  before  Lord  Campbell  C.  J.  and  Erie,  Patte- 
son,  and  Wightman  JJ.  The  case  was  tried  at  Guildhall  before 
the  chief  justice,  and  there  was  a  verdict  for  the  plaintiff,  with 
leave  reserved  to  move  to  set  it  aside,  and  enter  a  verdict  for  the 
defendant.  The  declaration  set  out  an  alleged  "  sold  note,"  and 
contained  a  count  for  goods  bargained  and  sold.  A  variance  was 
afterwards  discovered  between  the  bought  and  sold  notes,  and  an 
amendment  alleging  the  bought  note  was  allowed,  on  its  being 
stated  to  the  learned  chief  justice  that  the  plaintiff  could  give 
evidence  of  a  subsequent  ratification  of  the  bought  note  by  the 
defendant.  The  sold  note  was  for  a  sale  to  the  defendant  of  "500 
tons  3Ie88r8.  Dunlop^  Wilson  ^  Co,^8  pig  iron."  The  bought  note 
was  for  "  500  tons  of  Scotch  pig  iron."  The  broker  proved  an 
order  from  the  plaintiff  to  sell  500  tons  of  Dunlop,  Wilson  &  Co.'s 
iron  :  that  their  iron  was  Scotch  iron,  and  that  they  were  manu- 
facturers of  iron  in  Scotland  ;  and  that  the  agreement  with  the 
defendant  was,  that  he  purchased  from  the  broker  500  tons  of 
Dunlop^  Wilson  ^  Co.^s  iron.  The  name  of  the  sellers  was  given 
to  the  purchaser.  The  bought  and  sold  notes  were  complete  in 
every  respect,  and  corresponded,  save  in  the  variance  between  the 
words  "  Scotch  iron  "  and  "  Dunlop,  Wilson  &  Co.'s  iron."  There 
was  no  entry  in  the  ^roker^s  book  signed  by  him, 

§  291.  The  views  of  the  judges  differed  so  widely,  and  their  ob- 

(q)  17  Q.  B.  1 15  ;  20  L.  J.  Q.  B.  529 ;  [Jeffcott  v.  No.  Br.  Oil  Co.  Ir.  R  8  C.  L.  17.] 
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seryations  on  every  branch  of  this  vexed  subject  are  so  important, 
that  it  is  necessary  to  transcribe  them  at  considerable  length. 
Lord  dampbell's  judgment  was  concurred  in  entirely  by  Wight- 
man  J.  who  heard  the  argument  in  April,  but  was  unable  to  be 
present  at  the  decision  in  the  following  June.  His  lord-  ^'^ 
ship  first  held  that  there  was  not  sufficient  evidence  to  opinion, 
justify  the  verdict  of  the  jury  that  the  defendant  had  ratified  the 
contract  expressed  in  the  bought  note.  Next,  that  there  was  no 
parol  agreement  shown  by  the  evidence,  antecedent  to  the  bought 
note,  and  of  which  that  bought  note  could  properly  be  said  to  be 
a  memorandum,  but  that  the  agreement  itself  was  intended  to  he 
in  writing^  and  was  understood  by  the  parties  to  have  been  reduced 
to  writing  when  made :  and  his  lordship  then  continued  his  rea- 
soning on  the  supposition  that  this  view  was  erroneous,  and  that 
there  had  been  an  antecedent  parol  agreement,  in  these  words : 
**  Can  this  (the  bought  note)  be  said  to  be  a  true  memorandum  of 
the  agreement  ?  We  are  here  again  met  by  the  question  of  the 
variance^  which  is  as  strong  between  the  parol  agreement  and  the 
bought  note,  as  between  the  bought  note  and  the  sold  note.  If  the 
bought  note  can  be  considered  a  memorandum  of  the  parol  agree- 
ment, so  may  the  sold  note,  and  which  of  them  is  to  prevail  ?  It 
seems  to  me,  therefore,  that  we  get  back  to  the  same  point  at  which 
we  were  when  the  variance  was  first  objected  to,  and  the  decla- 
ration was  amended.  I  by  no  means  say  that  where  there  are 
bought  and  sold  notes,  they  must  necessarily  be  the  only  evidence 
of  the  contract ;  circumstances  may  be  imagined  in  which  they 
might  be  used  as  a  memorandum  of  a  parol  agreement.  Where 
there  has  been  an  entry  of  the  contract  by  the  broker  in  his  book, 
signed  by  him,  I  should  hold  without  hesitation,  notwithstanding 
some  dicta  and  a  supposed  ruling  by  Lord  Tenterden,  in  Thornton 
V.  Meux,  to  the  contrary,  that  this  entry  is  the  binding  contract  be- 
tween the  parties^  and  that  a  mistake  made  by  him  when  sending 
a  copy  of  it  in  the  shape  of  a  bought  or  sold  note  would  not  affect 
its  validity.  Being  authorized  by  the  one  to  sell  and  the  other  to 
buy  in  the  terms  of  the  contract,  when  he  has  reduced  it  into  writ- 
ing, and  signed  it  as  their  common  agent,  it  binds  them  both  ac- 
cording to  the  statute  of  frauds,  as  if  both  had  signed  it  with  their 
own  hands.  The  duty  of  the  broker  requires  him  to  do  so,  and 
until  recent  times  this  duty  was  scrupulously  performed  by  every 
broker.     What  are  called  the  bought  and  sold  notes  are  sent  by 
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him  to  his  principals,  by  way  of  information  that  he  has  acted  upon 
their  instructions,  but  not  as  the  actual  contract  which  was  to  be 
binding  on  them.  This  clearly  appears  from  the  practice  still 
followed,  of  sending  the  bought  note  to  the  buyer  and  the  sold  note 
to  the  seller,  whereas,  if  these  notes  had  been  meant  to  constitute 
the  contract,  the  bought  note  would  be  put  into  the  hands  of  the 
seller,  and  the  sold  note  into  the  hands  of  the  buyer,  that  each 
might  have  the  engagement  of  the  other  party,  and  not  his  own. 
But  the  broker,  to  save  himself  trouble,  now  omits  to  enter  and 
sign  any  contract  in  bis  book,  and  still  sends  the  bought  and  sold 
notes  as  before.  If  these  agree,  they  are  held  to  constitute  a 
binding  contract ;  if  there  be  any  material  variance  between  them^ 
they  are  both  nullities^  and  there  'is  no  binding  contract.  This  last 
proposition,  though  combated  by  the  plaintiff's  counsel,  had  been 
laid  down  and  acted  upon  in  such  a  long  series  of  cases,  that  I 

could  not  venture  to  contravene  it  if  I  did  not  assent  to  it 

In  the  present  case,  there  being  a  material  variance  between  the 
bought  and  sold  notes,  they  do  not  constitute  a  binding  contract ; 
there  is  no  entry  in  the  broker's  book  signed  by  him  ;  and  if  there 
were  a  parol  agreement,  there  being  no  sufficient  mention  of  it  in 
writing,  nor  any  part  acceptance  or  part  payment,  the  statute  of 
frauds  has  not  been  complied  with,  and  I  agree  with  my  brother 
Patteson  in  thinking  that  the  defendant  is  entitled  to  our  verdict." 
PattesonJ.  P^^^^eson  J.  Said  that  the  sole  question  was  whether 
Opinion.  •  there  was  a  note  or  memorandum  in  writing  of  the  bar- 
gain signed  by  the  defendant  or  his  agent,  it  being  quite  immate* 
rial  whether  there  was  one  signed  by  the  plaintiff  ;  that  the  mem- 
orandum need  not  be  the  contract  itself,  but  that  a  contract  might 
be  by  parol,  and  if  a  memorandum  were  afterwards  made  embody- 
ing the  contract,  and  signed  b^  one  party  or  his  agent,  he  being 
the  party  to  be  charged,  the  statute  was  satisfied.  Still,  if  the 
original  contract  was  in  writing,  signed  by  both  parties,  that  would 
be  the  binding  instrument,  and  no  subsequent  memorandum  signed 
by  one  party  could  have  any  effect.  The  learned  judge  considered 
that  in  the  case  before  the  court  the  contract  was  not  in  writing ; 
that  it  was  made  by  the  broker,  acting  for  both  parties,  but  was 
not  signed  by  him  or  them,  and  that  the  statute,  therefore  could 
not  be  satisfied  unless  there  was  some  subsequent  memorandum, 
signed  by  the  defendant  or  his  agent.  His  lordship  then  contin- 
ued: '^  There  are  subsequent  memoranda  signed  by  the  broker, 
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namely,  ,the  bought  and  sold  notes.  Which  of  these,  if  either,  is 
the  memorandum  in  writing  signed  by  the  defendant  or  his  agent  ? 
The  bought  note  is  delivered  to  the  buyer,  the  defendant :  the  sold 
note  to  the  seller,  the  plaintiff.  Each  of  them  in  the  language 
used  purports  to  be  a  representation  by  the  broker  to  the  person 
to  whom  it  is  delivered  of  what  he,  the  broker,  has  done  as  agent 
for  that  person.  Surely  the  bought  note  delivered  to  the  buyer 
cannot  be  said  to  be  the  memorandum  of  the  contract,  signed  by 
the  buyer's  agent,  in  order  that  he  might  be  bound  thereby,  for 
then  it  would  have  been  delivered  to  the  seller,  not  to  the  buyer, 
and  vice  verad  as  to  the  sold  note.  Can,  then,  the  sold  note  deliv- 
ered to  the  seller  be  treated  as  the  memorandum  signed  by  the 
agent  of  the  buyer,  and  binding  him,  the  buyer,  thereby  ?  The 
very  language  shows  that  it  cannot.  In  the  city  of  London,  where 
this  contract  was  made,  the  broker  is  bound  to  enter  in  his  books 
and  sign  all  contracts  made  by  him  ;  and  if  the  broker  had  made 
such  signed  eniYY^  I  cannot  doubt^  notwithstanding  the  cases  and 
dicta  apparently  to  the  contrary^  that  such  memorandum  would  be 
the  binding  contract  on  both  parties.*^  The  learned  judge  then 
went  on  to  say  that  he  had  been  one  of  the  judges  of  the  court 
that  granted  the  new  trial  in  Hawes'v.  Forster,  and  he  confirmed 
the  account  given  of  that  case  by  Parke  B.  in  Thornton  v.  Charles 
(supra^  §  288).  He  then  continued:  "However,  in  the  present 
case  there  was  no  signed  memorandum  in  the  broker's  book. 
Therefore,  the  bought  and  sold  notes  together,  or  one  of  them, 
must  be  the  memorandum  in  writing  signed  by  the  defendant's 
agent,  or  there  is  none  at  all,  and  the  statute  will  not  be  satisfied. 
If  the  bought  and  sold  notes  together  be  the  memorandum,  and 
they  differ  materially,  it  is  plain  that  there  is  no  memorandum. 
The  court  cannot  possibly  say,  nor  can  a  jury  say,  which  of  them 
is  to  prevail  over  the  other.  Read  together,  thgy  are  inconsistent ; 
assuming  the  variance  between  them  to  be  material,  and  if  one 
prevails  over  the  other,  that  one  will  be  the  memorandum,  and 
not  the  two  together.  If,  on  the  other  hand,  one  only  of  these 
notes  is  to  be  considered  as  the  memorandum  in  writing  signed  by 
the  defendant's  agent,  and  binding  the  defendant,  which  of  tliem 
is  to  be  so  considered,  —  the  bought  note  delivered  to  the  defend- 
ant himself,  or  the  sold  note  delivered  to  the  plaintiff?  I  have  al- 
ready stated  that  I  cannot  think  either  of  them  by  itself  can  be 
so  treated.  ....  If  this  were  res  integra^  I  am  strongly  disposed 

17 
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to  say  that  I  afaould  hold  the  bought  and  sold  notes  together  not 
to  be  a  memorandum  to  satisfy  the  statute  of  frauds,  but  I  con- 
sidered the  point  to  be  too  well  settled  to  admit  of  discussion. 
Yet  there  is  no  case  in  which  they  have  varied  in  which  the  court 
has  upheld  the  contract,  plainly  showing  that  the  two  together 
have  been  considered  to  be  the  memorandum  binding  both  parties, 
the  reason  of  which  is,  I  confess,  to  my  mind,  quite  unsatisfactory, 
but  I  yield  to  authority."  Erie  J.  stated  the  question  raised  in 
Erie  J.  ^^^  ^^®  ^  follows :  "  The  defendant  contends,  first,  that 
Opinion.  Jn  cascs  where  a  contract  is  made  by  a  broker,  and 
bought  and  sold  notes  have  been  delivered,  they  alone  constitute 
the  contract ;  that  all  other  evidence  of  the  contract  is  excluded  ; 
and  that  if  they  vary  a  contract  is  disproved."  The  learned  judge 
held  that  the  defendant  had  failed  to  establish  this  proposition, 
and  then  observed :  "  The  question  of  the  effect  either  of  an  entry 
in  a  broker's  book  signed  by  him,  or  of  the  acceptance  of  bought 
and  sold  notes,  which  agree,  is  not  touched  by  the  present  case. 
I  assume  that  sufficient  parol  evidence  of  a  contract  in  the  terms 
of  the  bought  note  delivered  to  the  defendant  has  been  tendered, 
and  that  the  point  is  whether  ^uch  evidence  is  inadmissible^  because 
a  sold  note  was  delivered  to  the  plaintiff;  in  other  words^  whether 
bought  and  sold  notes^  without  other  evidence  of  intention^  are  by 
presumption  of  law  a  contract  in  writing.  I  think  they  are  not. 
If  bought  and  sold  notes,  which  agree,  are  delivered  and  accepted 
without  objection,  such  acceptance,  without  objection,  is  evidence 
for  the  jury  of  mutual  assent  to  the  terms  of  the  notes ;  but  the 
assent  is  to  be  inferred  by  the  jury  from  their  acceptance  of  the 
notes  without  objection,  not  from  the  signature  to  the  writing, 
which  would  be  the  proof,  if  they  constituted  a  contract  in  writ- 
ing  The  form  of  the  instrument  is  strong  to  show  that 

they  are  not  intended  to  constitute  a  contract  in  writing,  but  to 
give  information  from  the  agent  to  the  principal  of  that  which  has 

been  done  in  his  behalf No  person  acquainted  with  legal 

consequences  would  intend  to  make  a  written  contract  depend  on 
separate  instruments,  sent  at  separate  times,  in  various  forms,  nei- 
ther party  having  seen  both  instruments.  Such  a  process  is  con- 
trary to  the  nature  of  contracting,  of  which  the  essence  is  inter- 
change of   consent   at   a   certain   time It  seems   to^me, 

therefore,  that,  upon  principle,  the  mere  delivery  of  bought  and 
sold  notes  does  not  prove  an  intention  to  contract  in  writing ^  and 
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does  not  exclude  other  evidence  of  the  contract  in  case  they  disa- 
ffree.^^  The  learned  judge  then  pointed  out  the  distinction  be- 
tween proof  of  a  contract  and  proof  of  a  compliance  with  the 
statute,  saying  :  "  The  question  of  a  compliance  with  the  statute 
does  not  ai'ise  till  the  contract  is  in  proof.  In  case  of  a  written 
contract,  the  statute  has  no  application.  In  case  of  other  contracts, 
the  compliance  may  be  proved  by  part  payment  or  part  delivery, 
or  memorandum  in  writing  of  the  bargain.  Where  a  memorandum 
in  writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  dif- 
fers from  a  contract  in  writing ;  in  that  it  may  be  made  at  any 
time  after  the  contract,  if  before  the  action  commenced,  and  any 
number  of  memoranda  may  be  made,  all  being  equally  originals  ; 
and  it  is  sufficient  if  signed  by  one  of  the  parties  only,  or  his  agent, 
and  if  the  terms  of  the  bargain  can  be  collected  from  it,  although 
it  be  not  expressed  in  the  usual  form  of  an  agreement."  His 
lordship  then  held,  that  upon  a  review  of  the  evidence  in  the  case 
there  was  sufficient  parol  proof  to  show  that  the  bought  note  was 
a  correct  statement  of  the  terms  of  the  bargain,  and  that  defend- 
ant had  acquiesced  in  and  was  satisfied  with  it. 

§  292.  The  next  case  was  Par  ton  v.  Crofts,  (r)  in  1864,  where 
the  contract  note  delivered  to  the  vendor  was  alone  pro-   Parton  ». 
duced  in  evidence,  and  it  was  held  ^that  it  sufficed  to   ^'**^^' 
prove  the  contract  between  the  two  parties,  and  that  the  presump- 
tion was  that  the  bought  and  sold  notes  did  not  vary  ;  if  they  did, 
it  was  for  the  defendant  to  prove  the  variance-  by  producing  his 
own  note.     In  Hey  worth  v.  Knight  (»)  the  same  court   Heyworth 
decided  in  the  same  year  that  where  the  contract  ap-   *'  ^°'S**^- 
pears  in  a  correspondence  to  have  been  completed  between  the 
brokers,  and  the  bought  and  sold  notes  show  a  variance  from  that 
contract,  the  parties  are  bound  by  the  agreement  contained  in  the 
correspondence ;  that  the  bought  and  sold  notes  are  to  be  disre- 
garded ;  and  that  the  purchaser  was  bound  by  the  agreement 
made  in  the  correspondence  in  accordance  with  the  authority  given 
to  his  broker,  although  the  broker  had  signed  without  authority  a 
diflferent  contract  in  the  bought  and  sold  notes.     In  this  case  the 
decision  of  the  privy  council  in   Cowie  v,   Remfry,   5   cowier. 
Moore  P.  C.  C.  23^,  was  very  strongly  disapproved  by   ^^"^^^y- 
Willes  J. 

(r)  16  C.  B.  N.  S.  11  ;  33  L.  J.  C.  P.         («)  17  C.  B.  N.  S.  298;  33  L.  J.  C.  P. 
189.  298. 
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No  vari- 
ance that 
principals 
are  named 
in  one  note 
and  not  in 
the  other. 


§  293.  The  last  case,  in  1868,  was  Cropper  v.  Cook,  (jf)  It  de- 
cides that  it  is  not  a  variance  between  the  bought  and 
sold  notes  that  the  bought  note  shows  the  names  of  the 
two  principals,  and  the  sold  note  states,  '^  Sold  to  our 
principals,"  &c.  without  naming  the  buyers.  It  was 
proven  in  the  case  that  a  special  usage  exists  in  the  wool 
trade  in  Liverpool,  that  the  buyer's  broker  may  contract  in  the 
name  of  the  pnncipal,  or  at  his  discretion,  without  disclosing  the 
principal's  name,  thus  making  himself  personally  responsible,  if 
requested  to  do  so  by  the  vendor ;  and  that  the  broker  may  do 
this,  without  communicating  the  fact  to  the  buyer.  The  court 
held  this  usage  reasonable  and  valid. 

§  294.   The  following  propositions  are  submitted  as  fairly  de- 

ducible  from  the  authorities  just  reviewed,  and  others 

propositions   quoted  in  the  notes,  though  some  of  these  points  cannot 

from  the       be  considered   as   finally  settled.     First.    The  broker's 

aut  onties.   gig^g^  entry  in  his  book  constitutes  the  contract  be- 

signed  en-  tween  the  parties,  and  is  binding  on  both,  (u)  This 
tlues  the  proposition  rests  on  the  authority  of  Lord  Ellenborough 
contract.  -^^  Heyman  v.  Neale,  (a;)  of  Parke  B.  in  Thornton  v. 
Charles,  (y)  and  of  Lord  Campbell  C.  J.  and  Wightman  and  Pat- 
teson  JJ.  in  Sievewright  v,  Archibald,  (z)  Gibbs  C.  J.  in  Cum- 
ming  V.  Roebuck ;  (a)  Abbott  C.  J.  in  Thornton  v,  Meux ;  (6) 
Denman  C.  J.  in  Townend  v.  Drakeford ;  (<?)  and  Lord  Abinger 
in  Thornton  v.  Charles,  (y)  are  authorities  to  the  contrary,  but 
they  seem  to  have  been  overruled  in  Sievewright  v.  Archibald,  (z) 
§  296.  Secondly.  The  bought  and  sold  notes  do  not  constitute 
The  bought  the  contract.  This  is  the  opinion  of  Parke  B.  in  Thorn- 
notes  do  ^^^  ^'  Charles;  (y)  of  Lord  Ellenborough  in  Heyman 
^^^'  V.  Neale,  (a;)  and  was  the  unanimous  opinion  of  the  four 

judges  in  Sievewright  v,  Archibald.  (2)    The  decision  to  the  oon- 


(t)  L.  R.  3C.  P.  194. 

(m)  [Thompson  v.  Gardiner,  1  C.  P.  D. 

777.     Ante,  §  273,  and  note  (r) ;  1  Chitty 

Contr.  (11th  Am.  ed.)  551,  and  note  (x). 

-  _  .  But  it  should  be  remembered 

Entry  In 

broker's  that  if  the  broker  be  a  special 

in  excess  of  party  may  show  that  the  en- 
*"  **  ^*  try  in  the  broker's  book  is 
not  floch  a  contract  as  the  broker  was  au- 
thorized to  make,  and  that  therefore  it  is 


not  binding  on  the  principal.  This  was 
recognized  in  Coddington  v.  Goddard,  16 
Gray,  436.  Megaw  v.  Molloy,  2  L.  R.  Ir. 
530 ;  M'Mullen  v,  Helberg,  4  L.  R.  Ir.  94.] 

(x)  2  Camp.  337. 

ly)  9  M.  &  W.  802. 

(z)  17  Q.  B.  115 ;  20  L.  J.  Q.  B.  529. 

(a)  Holt,  172. 

(6)  M.  &  M.  43. 

(c)  1  Car.  &  K.  20. 
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trary,  in  the  nisi  prius  case  of  Thornton  v.  Meux,  (<?^)  and  the 
dicta  in  Goom  v.  Aflalo,  (cT)  and  Trueman  v,  Loder,  (e)  are  point- 
edly disapproved  in  the  case  of  Sievewright  v.  Archibald,  (e^) 

§  296.  Thirdly.    But  the  bought  and  sold  notes,  when  they  cor- 
respond and  state  all  the  terms  of  the  bargain,  are  com-   But  they 
plete  and  sufficient  evidence  to  satisfy  the  statute  ;  even   gaJji^v^e 
though  there  be  no  entry  in  the  broker's  book,  or,  what  Jjj^'jf  ^^e 
is  equivalent,  only  an  unsigned  entry.     This  was  first  correspond, 
settled  by  Goom  v.  Aflalo,  (rf)  and  reluctantly  admitted  to  be  no 
longer  questionable  in  Sievewright  v.  Archibald,  (e^) 

§  297.  Fourthly.  Either  the  bought  or  sold  note  alone  will  sat- 
isfy the  statute,  provided  no  variance  be  shown  between  g^jj^j.  ^^^ 
it  and  the  other  note,  or  between  it  and  the  simied  entry   will  Ruffice 

uDleu  va- 
in the  book.     This  was  the  decision  in  Hawes  v,  Fors-  'nance 

ter,  (f)  and  of  the  common  pleas  in  Parton  v.  Crofts.  (^) 

§  298.  Fifthly.    Where  one  note  only  is  offered  in  evidence,  the 
defendant  has  the  right  to  offer  the  other  note  or  the  ^vHiera 
signed  entry  in  the  book  to  prove  a  variance.    Hawes  v.   J^JJj'^^e 
Forster  (/)  is  direct  authority  in  relation  to  the  entry   ^^^^^^ 
in  the  book,  and  in  all  the  cases  on  variance,  particularly  may  offer 
in  Parton  v.  Crofts,  supra^  it  is  taken  for  granted  that  to  show va- 
the  defendant  may  produce  his  own  bought  or  sold  note   ''*°**®* 
to  show  that  it  does  not  correspond  with  the  plaintiff's. 

§  299.  Sixthly.  As  to  variance.     This  may  occur  between  the 
bought  and  sold  notes  where  there  is  a  signed  entry,   when 
or  where  there  is  none.     It  may  also  occur  when   the   riance  be- 
bought  and  sold  notes  correspond,  but  the  signed  entry   gi^®n"d ^en- 
differs  from  them.     If  there  be  a  signed  entry,  it  fol-   bouSfwad 
lows  from  the  authorities  under  the  first  of  these  prop-   ^oid  notes, 
ositions  that  this  entry  will  in  general  control  the  case,  because 
it  constitutes  the  contract  of  which  the  bought  and  sold  notes  are 
merely  secondary  evidence,  and  any  variance  between  them  could 
not  affect  the  validity  of  the  original  written  bargain.    If,  however, 
the  bought  and  sold  notes  correspond,  but  there  be  a  variance  be- 
tween them  taken  collectively  and  the  entry  in  the  book,  it  becomes 
a  question  of  fact  for  the  jury  whether  the  acceptance  by  the  parties 

(ci)  M.  &  M.  43.  (/)  1  Mood.  &  Rob.  368. 

{d)  6  B.  &  C.  117.  ig)  16  C.  B.  N.  S.  11 ;  33  L.  J.  C  P. 

(e)  11  Ad.  &E.  589.  189. 

(el)  17  Q.  B.  115;  20  L.  J.  Q.  B.  529. 
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of  the  bought  and  sold  notes  constitutes  evidence  of  a  new  con- 
tract modifying  that  which  was  entered  in  the  book.  This  is  the 
point  established  by  Hawes  v.  Forster  (A)  according  to  the  ex- 
planation of  that  case  first  given  by  Parke  B.  in  Thornton  v, 
Charles,  (i)  afterwards  by  Patteson  J.  in  Sievewright  v,  Archi- 
bald, (Jc)  and  adopted  by  the  other  judges  in  this  last  named  case. 
Variance  §  ^^0.  Seventhly.    If  the  bargain  is  made  by  corre- 

^Tittencor-  spondence,  and  there  is  a  vai-iance  between  the  agree- 
respond-       ment  thus  concluded  and  the  bought  and  sold  notes,  the 

ence  and  ,       ,  ,  ^ 

bought  and   principles  are  the  same  as  those  just  stated  which  govern 
variance  between  a  signed  entry  and  the  bought  and  sold 
notes,  as  decided  in  Hey  worth  v.  Knight.  (J) 

§  301.  Eighthly.  If  the  bought  and  sold  notes  vary,  and  there 
Variance  is  no  signed  entry  in  the  broker's  book  nor  other  writing 
boughtand  showing  the  terms  of  the  bargain,  there  is  no  valid  con- 
whe^'^*  tract,  (m)  This  is  settled  by  Thornton  v.  Kempster,  (w) 
si^^ned* "°  Cumming  V,  Roebuck,  (o)  Thornton  v,  Meux,  (p)  Grant 
entry.  y,  Fletcher,  (g')  Gregson  v.  Rucks,  (r)  and  Sievewright 

V.  Archibald.  («)  The  only  opinion  to  the  contrary  is  that  of 
Erie  J.  in  the  last  named  case.  In  one  case,  however,  at  nisi 
Where  prius,  Rowe  V.  Osborne,  (f)  Lord  Ellenborough  held  the 
by  partr^  defendant  bound  by  his  own  signature  to  a  bought  note 
varied  from   delivered  to  the  vendor,  which  did  not  correspond  with 

note  by  j?       i 

broker.  the  note  signed  by  the  broker  and  sent  to  the  defendant. 
§  302.  Lastly.  If  a  sale  be  made  by  a  broker  on  credit,  and  the 
inwieby  name  of  the  purchaser  has  not  been  previously  com mu- 
brokeron  nicated  to  the  vendor,  evidence  of  usage  is  admissible  to 
dor  may       show  that  the  veudor  is  not  finally  bound  to  the  bargain 

reiraci^  ii.<*  *    *  \ 

purchaser's  until  he  has  had  a  reasonable  time,  after  receivmg  the 
natisfac-  sold  note,  to  inquire  into  the  sufficiency  of  the  purchaser, 
^^^^'  and  to  withdraw  if  he  disapproves.    This  was  decided  in 

Hodgson  V.  Davies,  (u)  and  as  the  special  jury  spontaneously  inter- 
vened in  that  case,  and  the  usage  was  held  good  without  proof  of 

{h)  I  Mood.  &  R.  368.  (n)  5  Taunt.  786. 

(i)  9  M.  &  W.  802.  (o)  Holt,  172. 

\k)  17  Q.  B.  115  ;  20  L.  J.  Q.  B.  529.  [p)  1  M.  &  M.  43. 

(/)  17  C.  B.  N.  S.  298;  33  L.  J.  C.  P.  (9)  5  B.  &  C.  436. 

298.  (r)  4  Q.  B.  747. 

(m)  [1   Chitty  Contr.   (11th  Am.  ed.)  (s)  17Q.  B.  115;  20  L.  J.  Q.  B.  529. 

551;    Suydam   r.   Clark,   5   Sandf.   133;  {t)  1  Stark.  140. 

Butters  v.  Glass,  31  U.  C.  Q.  B.  379.]  (u)  2  Camp.  531. 
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it,  it  is  not  improbable  that  the  custom  might  now  be  considered 
as  judiciously  recognized  by  that  decision,  and  as  requiring  no 
proof,  (a;)  but  it  would  certainly  be  more  prudent  to  offer  evidence 
of  the  usage. 

§  303.  A  singular  point  was  decided  in  Moore  v.  Campbell,  (y) 
A  broker  employed  by  the  plaintiff  to  purchase  hemp   Soid  note 
made  a  contract  with  the  defendant,  and  sent  him  a  sold   empioved 
note.     The  defendant  replied  in  writing:  "I have  this   bv buyer 

^  ^  only. 

day  sold  through  you  to  Mr.  Moore,"  &c.  &c.  The  terms  ^^^  ^ 
stated  in  this  letter  varied  from  those  in  the  sold  note  Campbell, 
sent  to  the  defendant.  The  court  held  that  these  were  not  bought 
and  sold  notes  by  a  broker  of  both  parties,  and  that  the  broker 
was  acting  for  the  plaintiff  alone.  The  plaintiff's  counsel  con- 
tended that  the  defendant's  letter^ was  suflBcient  proof  of  the  con- 
tract to  bind  him,  and  must  be  taken  to  be  his  own  correction  of 
the  sold  note  made  by  the  broker,  and  binding  on  him.  But  the 
court  held  that  although  this  was  true  if  the  intention  of  the  par- 
ties was  that  this  letter  should  constitute  the  contract,  yet  if  the 
defendant  never  intended  to  be  bound  as  seller  unless  the  plain- 
tiff was  also  bound  as  buyer,  and  meant  that  the  plaintiff  should 
also  sign  a  note  to  bind  himself,  there  would  be  no  valid  contract. 
The  case  was  therefore  remanded  for  the  trial  of  this  question  of 
fact  by  the  jury. 

§  304.  A  mere  difference  in  the  language  of  the  bought  and  sold 
notes  will  not  constitute  a  variance  if  the  meaning  be   Difference 
the  same,  and  evidence  of  mercantile  usage  is  admissible   guage  no 
to  explain  the  language  and  to  show  that  the  meanings   jf  meaning 
of  the  two  instruments  correspond.     The  cases  in  illus-   ^s^^esame. 
tration  are  collected  in  the  note,  (z)     And  where  the   Dunn, 
contract  made  by  the  broker  was  one  for  the  exchange  or  barter 
of  goods,  and  he  wrote  out  the  contract  in  the  shape  of  bought 
and  sold  notes,  giving  to  each  party  on  a  single  sheet  a  bought 
note  for  the  goods  he  was  to  receive,  and  a  sold  note  for  the  goods 
he  was  to  deliver,  it  was  held  no  variance  that  the  day  of  pay- 

(x)  See  Brandao  v.  Bamett,  3   C.  B.  {z)  Bold  v,  Rayner,  1   M.  &  W.  343 ; 

519,  on  appeal  to  H.  of  L. ;  S.  C.  12  CI.  and  per  Erie  J.  in  Sievewright  v.  Archi- 

&  Fin.  787,  as  to  the  necessity  for  proving  bald,  17  Q.  B.  115  ;  20  L.  J.  Q.  B.  529  ; 

mercantile  usages.    Also,  1  Smith's  L.  C.  Rogers  v,  Hadley,  2  H.  &  C.  227  ;  32  L.  J. 

549,  ed.  1867.  Ex.  227;  Kempson  w.  Boyle,  3  H.  &  C. 

{y)  10  Ex.  323  ;  23  L.  J.  Ex.  310.  763  ;^34  L  J._Ex.  191. 
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ment  was  specified  at  the  end  of  both  notes  on  one  sheet  and  at 
the  end  of  the  bought  note  only  on  the  other,  (a) 

§  806.  The  authority  of  the  broker  may,  of  course,  like  that  of 
Revocation  any  Other  agent,  be  revoked  by  either  party  before  he 
authority,  has  signed  in  behalf  of  the  party  so  revoking,  (6)  but 
after  the  signature  of  the  duly  authorized  broker  is  once  affixed 
to  the  bargain,  the  only  case  in  which  the  party  can  be  allowed  to 
recede  appears  to  be  that  mentioned  supra^  §  302,  where  a  credit 
sale  has  been  made  to  an  unnamed  purchaser,  in  which  event  cus- 
tom allows  the  vendor  to  retract  if  on  inquiry  within  reasonable 
time  after  being  informed  of  the  name  he  disapproves  the  suffi- 
ciency of  the  purchaser. 

§  306.  And  where  a  broker  had,  reluctantly  and  after  urgent 
Subaequent  persuasiou  by  the  vendor,  made  an  addition  to  the  sold 
of^aofd  **°  ^^^^  after  both  the  bought  and  sold  notes  had  been  de- 
note, livered  to  the  parties  and  taken  away,  the  vendor's  con- 
tention that  this  addition  was  simply  inoperative  was  overruled, 
and  the  court  held  that  the  fraudulent  alteration  of  the  note  de- 
stroyed its  effect,  so  that  the  vendor  could  not  recover  on  it.  (e?) 
And  the  effect  would  be  the  same  in  the  case  of  a  material  alter- 
ation even  not  fraudulent,  (ci) 

§  307.  In  Henderson  v.  Barnewall,  (e)  where  the  parties  con- 
Broker's  tracted  in  person  in  presence  of  the  broker's  clerk,  who 
clerk.  jiad  brought  them  together  on  the  Exchange,  and  one, 

in  the  hearing  of  the  other,  dictated  to  him  the  terms  of  the  agree- 
ment, it  was  held  by  all  the  barons  of  the  exchequer  that  the 
agency  of  the  clerk  was  personal^  and  that  neither  an  entry  of  the 
bargain  in  the  broker's  books  nor  a  sale  note  signed  by  him  would 
satisfy  the  statute,  because  the  clerk  could  not  delegate  the  agency 
to  his  employer. 

(o)  Maclean  v.  Dunn,  4  Bing.  722-724.        (d)  Mollett  v.  Wackerbarth,  5   C.  B. 

(6)  Farmer  v.  Robinson,  2  Camp.  339,  181 ;  17  L.  J.  C.  P.  47. 
note ;  Warwick  v.  Slade,  3  Camp.  127.  (e)  1  Y.  &  J.  387. 

(c)  Powell  V,  Divett,  15  East,  29. 
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DISTINCTION    BETWEEN    CONTRACTS    EXECUTED    AND    EXECU- 
TORY. 


Preliminary  remarks  . 


Section 
.  308 


Division  of  the  subject 


Section 
.  312 


§  308.  After  a  contract  of  sale  has  been  formed,  the  first  ques- 
tion which  suggests  itself  is  naturally,  What  is  its  effect  ?  When 
does  the  bargain  amount  to  an  actual  sale,  and  when  is  it  a  mere 
executory  agreement  ?  We  have  already  seen  (a)  that  Preijmi- 
the  distinction  between  the  two  contracts  consists  in  this :  STarks?" 
that  in  a  bargain  and  sale  the  thing  which  is  the  subject  of  the 
contract  becomes  the  property  of  the  buyer  the  moment  the  con" 
tract  is  concluded,  and  without  regard  to  the  fact  whether  the 
goods  be  delivered  to  the  buyer  or  remain  in  possession  of  the 
vendor ;  (5)  whereas  in  the  executory  agreement  the  goods  remain 
the  property  of  the  vendor  till  the  contract  is  executed.  (5^)  In 
the  one  case  A.  sells  to  B. :  in  the  other,  he  only  promises  to  sell. 
In  the  one  case,  as  B.  becomes  the  owner  of  the  goods  themselves 


(a)  Ante,  §§  3,  78. 

(6)  [In  Meyers cein  v.  Barber,  L.  R.  2 
C.  P.  38,  51,  Willes  J.  said :  "  Since  the 
judgment  of  Lord  Wensleydale  (then  Jus- 
tice Parke)  in  Dixon  v.  Yates,  5  B.  &  Ad. 
313,  it  has  never  been  doubted  that  by  the 
law  of  England  the  sale  of  a  specific 
chattel  .passes  the  property  to  the  vendee, 
without  delivery."  See  S.  C.  L.  R.  4  H. 
L.  317,  326 ;  Webber  v.  Davis,  44  Maine, 


147  ;  Bailey  v.  Smith,  43  N.  H.  143 ;  Tome 
V,  Dubois,  6  Wallace,  548;  Dexter  V.Nor- 
ton, 55  Barb.  272;  Crill  t;.  Doyle,  53  Cal. 
713.] 

(b^)  [Lester  v.  East,  49  Ind.  588,  592; 
Straus  V.  Ross,  25  lb.  300;  The  Elgee 
Cotton  Cases,  22  Wallace,  180;  Leigh  v. 
Mobile  &  Ohio  R.  R.  Co.  58  Ala.  165; 
Cardinell  v.  Bennett,  52  Cal.  476 ;  Olney 
V.  Howe,  89  111.  556.] 
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as  soon  as  the  contract  is  completed  by  mutual  assent,  if  they  are 
lost  or  destroyed  he  is  the  sufferer.  In  the  other  case,  as  he  does 
not  become  the  owner  of  the  goods,  he  cannot  claim  them  specifi- 
cally ;  he  is  not  the  sufferer  if  they  are  lost,  cannot  maintain  tro- 
ver for  them,  and  has  at  common  law  no  other  remedy  for  breach 
of  the  contract  than  an  action  for  damages. 

§  309.  Both  these  contracts  being  equally  legal  and  valid,  it  is 
obvious  that  whenever  a  dispute  arises  as  to  the  true  character  of 
an  agreement,  the  question  is  one  rather  of  fact  than  of  law.  The 
agreement  is  just  what  the  parties  intended  to  make  it.  If  that 
intention  is  clearly  and  unequivocally  manifested,  cadit  quoestio. 
But  parties  very  frequently  fail  to  express  their  intentions,  or 
they  manifest  them  so  imperfectly  as  to  leave  it  doubtful  what 
they  really  mean,  and  when  this  is  the  case,  the  courts  have  ap- 
plied certain  rules  of  construction,  which  in  most  instances  furnish 
conclusive  tests  for  determining  the  controversy. 

§  310.  When  the  specific  goods  to  which  the  bargain  is  to  at- 
tach are  not  agreed  on,  it  is  clear  that  the  parties  can  only  con- 
template an  executory  agreement.  If  A.  buys  from  B.  ten  sheep, 
to  be  delivered  hereafter,  or  ten  sheep  out  of  a  flock  of  fifty, 
whether  A.  is  to  select  them,  or  B.  is  to  choose  which  he  will  de- 
liver, or  any  other  mode  of  separating  the  ten  sheep  from  the  re- 
mainder be  agreed  on,  it  is  plain  that  no  ten  sheep  in  the  flock 
can  have  changed  owners  by  the  mere  contract :  that  something 
more  must  be  done  before  it  can  be  true  that  any  particular  sheep 
can  be  said  to  have  ceased  to  belong  to  B.  and  to  have  become 
the  property  of  A. 

§  311.  But,  on  the  other  hand,  the  goods  sold  may  be  specific, 
as  if  there  be  in  the  case  supposed  only  ten  sheep  in  a  flock,  and 
A.  agrees  to  buy  them  all.  In  such  case  there  may  remain  noth- 
ing to  be  done  to  the  sheep,  and  the  bargain  may  be  for  immedi- 
ate delivery,  or  it  may  be  that  the  vendor  is  to  have  the  right  to 
shear  them  before  delivery,  or  may  be  bound  to  fatten  them,  or 
furnish  pasture  for  a  certain  time  before  the  buyer  takes  them,  or 
they  may  be  sold  at  a  certain  price  by  weight,  or  various  other 
circumstances  may  occur  which  leave  it  doubtful  whether  the  real 
intention  of  the  parties  is  that  the  sale  is  to  take  effect  after  the 
sheep  have  been  sheared,  or  fattened,  or  weighed,  as  the  case  may 
be,  or  whether  the  sheep  are  to  become  at  once  the  property  of 
the  buyer,  subject  to  the  vendor's  right  to  take  the  wool,  or  to  his 
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obligation  to  furnish  pasturage,  or  to  his  duty  to  weigh  them. 
And  difficulties  arise  in  determining  such  questions,  not  only  be- 
cause parties  fail  to  manifest  their  intentions,  but  because  not  un- 
commonly they  have  no  definite  intentions,  because  they  have  not 
thought  of  the  subject.  When  there  has  been  no  manifestation 
of  intention,  the  presumption  of  law  is  that  the  contract  is  an 
actual  sale,  if  the  specific  thing  is  agreed  on,  and  it  is  ready  for 
immediate  delivery  ;  but  that  the  contract  is  only  executory  when 
the  goods  have  not  been  specified,  or  if,  when  specified,  something 
remains  to  be  done  to  them  by  the  vendor,  either  to  put  them  into 
a  deliverable  shape,  or  to  ascertain  the  price.  In  the  former  case 
there  is  no  reason  for  imputing  to  the  parties  any  intention  to  sus- 
pend the  transfer  of  the  property,  inasmuch  as  the  thing  and  the 
price  have  been  mutually  assented  to,  and  nothing  remains  to  be 
done.  In  the  latter  case,  where  something  is  to  be  done  to  the 
goods,  it  is  presumed  that  they  intended  to  make  the  transfer  of 
the  property  dependent  upon  the  performance  of  the  things  yet  to 
be  done  as  a  condition  precedent.  Of  course,  these  presumptions 
yield  to  proof  of  a  contrary  intent ;  and  it  must  be  repeated  that 
nothing  prevents  the  parties  from  agreeing  that  the  property  is  a 
specific  thing  sold  and  ready  for  delivery,  is  not  to  pass  till  certain 
conditions  are  accomplished,  or  that  the  property  shall  pass  in  a 
thing  which  remains  in  the  vendor's  possession,  and  is  not  ready 
for  delivery,  as  an  unfinished  ship,  or  which  has  not  yet  been 
weighed  or  measured,  as  a  cargo  of  corn  in  bulk,  sold  at  a  certain 
price  per  pound  or  per  bushel,  (c?) 


(c)  [In  Riddle  v.  Varnum,  20  Pick.  283, 
284,  Dewey  J.  said :  "  In  the  case  of  sales 
where  the  property  to  be  sold  is  in  a  state 
ready  for  delivery,  and  the  payment  of 
money,  or  giving  security  therefor,  is  not 
a  condition  precedent  to  the  transfer,  it 
may  well  be  the  understanding  of  the  par- 
ties, that  the  sale  is  perfected  and  the  in- 
terest passes  immediately  to  the  vendee, 
although  the  weight  or  measure  of  \he 
article  sold  remains  yet  to  be  ascertained. 
WhKher  Such  a  case  presents  a  ques- 
tion of  the  intention  of  the 
parties  to  the  contract.  The 
party  affirming  the  sale  must 
satisfy  the  jury  that  it  was  intended  to  be 
an  absolute  transfer,  and  all  that  remained 


is  always 
qoestioD  of 
intention. 


to  be  done  was  merely  for  the  purpose  of 
ascertaining  the  price  of  the  articles  sold 
at  the  rate  agreed  upon."  Barrows  J.  in 
Bethel  Steam  Mill  Co.  v.  Brown,  57 
Maine,  18,  says:  "  The  question  of  trans- 
fer to,  and  vesting  of  title  in,  the  purchaser, 
always  involves  an  inquiry  into  the  inten- 
tion of  the  contracting  parties  ;  and  it  is 
to  be  ascertained  whether  their  negotia- 
tions and  acts  are  evincive  of  an  inten- 
tion on  the  part  of  the  seller  to  relinquish 
all  further  claim  or  control  as  owner,  and 
on  the  part  of  the  buyer  to  assume  such 
control  with  its  consequent  liabilities." 
Chapman  J.  in  Denny  v.  Williams,  5  Al- 
len, 3,  4 ;  Story  J.  in  Barrett  v.  God- 
dard,  3  Mason,  113.    Whether  the  title  to 
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§  311  a.  [The  general  principles  governing  this  branch  of  the 
subject  cannot  be  better  stated  than  in  the  clear  and  concise 
language  of  Chief  Justice  Bovill  in  the  case  of  Heilbatt  v.  Hickson, 
L.  R.  7  C.  P.  449.  "  Where  specific  and  ascertained  existing 
goods  or  chattels  are  the  subject  of  a  contract  of  immediate  and 
present  sale,  and  whether  there  be  a  warranty  of  quality  or  not, 
the  property  generally  passes  to  the  purchaser  upon  the  completion 
of  the  bargain,  and  the  vendor  thereupon  has  a  right  to  recover 
Heiibutt  V,  ^^^  price,  unless  from  other  circumstances  it  can  be  col- 
Hickson.  lectcd  that  the  intention  was  that  the  property  should 
not  at  once  vest  in  the  purchaser.  Such  an  intention  is  gener- 
ally shown  by  the  fact  of  some  further  act  being  first  required  to 
be  done :  such  as,  for  instance,  in  most  cases,  delivery ;  in  some 
cases,  actual  payment  of  the  price  ;  and  in  other  cases,  weighing 

the  property,  upon  an  agreement  for  a  Bates,  2  H.  &  C.  200,  211  ;  Logan  v.  Le 

sale  thereof,  passes  or  not,  depends  upon  Mesurier,  11  Moore  P.  C.  C.  116 ;  Coolej 

the  intention  of  the  parties  to  the  agree-  C.  J.  in  Wilkinson  v.  Holiday,  33  Mich, 

ment.     See  Macomber  v.  Parker,  13  Pick.  386.    This  intent  is  to  be  determined  bj 

182,183;  Shaw  C.  J.  in  Sumner  v.  Ham-  the  jury;    De  Kidder  v,  McKnight,  13 

let,  12   lb.  76,   82 ;   Fuller   v.  Bean,   34  John.  294 ;  McClung  v.  Eelley,  21  Iowa, 

N.    H.   290;    Prescott  v.  Locke,   51   lb.  508;   Riddle  w.  Vamum,  20  Pick.  283; 

101,  102,  103;  Russell  v.  Carrington,  42  George  v.  Stubbs,  26  Maine,  250;  Marble 

N.  T.  118;    Bellows  J.   in  Ockinton  v.  v.  Moore,  102  Mass.  443 ;  Merchants' Na- 

Rickey,  41   N.   H.   279,  280;  Kdsea  v.  tional  Bank  v.  Bangs,  102  lb.  291 ;  Kelsea 

Haines,  lb.   246,   353  ;    Cunningham   v,  v.  Haines,  41  N.  H.  253 ;  Fuller  v.  Bean, 

Ashbrook,  20  Mo.  553;  Fitchi?.  Burk,  38  34  lb.  290;   Dyer  v.  Libby,   61  Maine, 

Vt.   689;    Stone   v.  Peacock,  35  Maine,  45;   unless  it  is  plain  as  matter  of  law 

388 ;  Bellows  v.  Wells,  36  Vt.  599 ;  Morse  that  the  evidence  will  justify  a  finding  bat 

V.   Sherman,   106  Mass.  433;  Dugan  v.  one  way.    Merchants'  National  Bank  v, 

Nichols,  125  lb.  43;  Gleason  v.  Enapp,  26  Bangs,  102  Mass.  291,  296.    But  this  in- 

XJ.  C.  C.  P.  553 ;  Ross  v,  Eby,  28  lb.  316;  tention,  as  to  the  time  when  the  title  is 

Gibson  v.  McEean,3  Pugsley  (N.  B.),  299 ;  to  pass,  can  be  ascertained  only  from  the 

Sprague  v.  King,  1  Pugsley  &  Burbridge  terms  of  the  agreement  as  expressed  in 

(N.  B.)  241 ;  Hurd  v.  Cook,  75  N.  Y.  454;  the  language  and  conduct  of  the  parties. 

Chapman  v.  Shepard,  39  Conn.  413 ;  Dyer  and  as  applied  to  known  usage  and  the  sub- 

V.  Libby,  61  Maine,  45 ;  Lester  v.  East,  49  ject-matter.    It  mast  be  manifested  at  the 

Ind.  588,  and  cases  cited ;  Cooley  C.  J.  in  time  the  bargain  is  made.   Foster  v.  Ropes, 

Wilkinson  v.  Holiday,  33  Mich.  386,  cited  111   Mass.  10;  Cooley  J.  in  Lingham  i;. 

past,  §  319,  note  (c);  Lord  Coleridge  C.  Eggleston,  27  Mich.  326,  327.    Where  the 

J.  in  Ogg  17.  Shuter,  L.  R.  10  C.  P.  159,  purchaser  had  paid  the  vendor  for  the  ar- 

162, 163.    It  is  clear  that  the  rule  in  re-  tides  purchased,  and  was  to  remove  them 

gard  to  something  remaining  to  be  done  when  he  pleased,  and  nothing  more  was  to 

does  not  apply  if  the  parties  have  made  it  be  done  betweeji  the  parties  to  complete 

sufficiently  clear  whether  or  not  they  in-  the  sale,  it  was  held  to  be  a  reasonable 

tend  that  the  property  shall  pass  at  once,  inference  that  the  parties  intended  an  exe- 

and  that  their  intention  must  be  looked  at  cuted  sale.  Chapman  v.  Shepard,  39  Conn. 

In  every  case.    Channell  B.  in  Tnrley  v.  413.] 
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or  measuring  in  order  to  ascertain  the  price,  or  marking,  packing, 
coopering,  filling  up  the  casks,  or  the  like.  In  the  case  When 
of  executory  contracts,  where  the  goods  are  not  ascer-  passes. 
tained,  or  may  not  exist  at  the  time  of  the  contract,  from  the  nat- 
ure of  the  transaction  no  property  in  the  goods  can  pass  to  the 
purchaser  by  virtue  of  the  contract  itself ;  but  where  certain  goods 
have  been  selected  and  appropriated  by  the  seller,  and  have  been 
approved  and  assented  to  by  the  buyer,  then  the  case  stands,  as  to 
the  vesting  of  the  property,  very  much  in  the  same  position  as 
upon  a  contract  for  the  sale  of  goods  which  are  ascertained  at  the 
time  of  the  bargain.  In  most  cases  of  such  executory  contracts, 
something  more  would  generally  remain  to  be  done,  such  as,  for 
instance,  selection  or  appropriation,  approval  and  delivery  of  some 
kind,  before  the  property  would  be  considered  as  intended  to  pass, 
and  upon  that  taking  place  the  property  might  pass  if  it  was  in- 
tended to  do  so,  equally  as  in  the  case  of  a  contract  for  specific 
and  ascertained  goods."]  (d) 

§  312.  The  authorities  which  justify  these  preliminary  observa- 
tions will  now  be  reviewed,  thus  placing  before  the  Division  of 
reader  the  means  of  arriving  at  an  accurate  knowledge  ject?" 
of  this  important  branch  of  the  law  relating  to  the  sale  of  per- 
sonal property.  They  will  be  considered  in  five  chapters,  having 
reference  to  cases. 

1.  Where  the  sale  is  of  a  specific  chattel,  unconditionally. 

2.  Where  the  chattels  are  specific,  but  are  sold  conditionally. 

3.  Where  the  chattels  are  not  specific. 

4.  Where  there  is  a  subsequent  appropriation  of  specific  chattels 

to  an  executory  agreement. 

5.  Where  the  jus  duponendi  is  reserved. 

The  effect  of  obtaining  goods  by  fraud,  upon  the  transfer  of 
the  property  in  them,  will  be  considered  in  book  III.  ch.  ii.  on 
Fraud. 


(d)  [The  American  cases  are  very  numerous,  and  generally  uniform  in  support  of 
these  propositions.] 


CHAPTER  11. 


SALE  OF  SPECIFIC  CHATTELS  UNCONDITIONALLY. 


Section 
Common-law    rules  —   Shepherd's 

Touchstone 313 

Noy's  Maxims 314 

Modern  rules :  the  consideration  for 
the  transfer  is  the  promise  to  pay, 
not  the  actual  payment  of  price    .    332 


Section 
In  bargain  and  sale  of  specific  goods 

property  passes  immediately         .    332 
^  Even  though  vendor  retains  posses- 
sion        332 


§  313.  Shepherd's  Touchstone,  p.  224,  gives  the  common  law 
Common  rules  as  follows  :  "  If  one  sell  me  his  horse  or  any  other 
iu^hep?  thing  for  money  or  other  valuable  consideration,  and. 
Touch.  6rst^  the  same  thing  is  to  be  delivered  to  me  at  a  day 
certain,  and  by  our  agreement  a  day  is  set  for  the  payment  of  the 
money ;  or,  secondly,  all ;  or,  thirdly,  part  of  the  money  is  paid  in 
hand ;  or,  fourthly,  I  give  earnest-money,  albeit  it  be  but  a  penny, 
to  the  seller  ;  or,  lastly,  I  take  the  thing  bought  by  agreement  into 
my  possession,  where  no  money  is  paid,  earnest  given,  or  day  set 
for  the  payment ;  in  all  these  cases  there  is  a  good  bargain  and  sale 
of  the  thing  to  alter  the  property  thereof.  In  the  first  case  I  may 
have  an  action  for  the  thing,  and  the  seller  for  his  money ;  in  the 
second  case,  I  may  sue  for  and  recover  the  thing  bought ;  in  the 
third,  I  may  sue  for  the  thing  bought,  and  the  seller  for  the  resi- 
due of  the  money  ;  in  the  fourth  case,  where  earnest  is  given, 
we  may  have  reciprocal  remedies,  one  against  another;  and  in 
the  last  case,  the  seller  may  sue  for  his  money." 

§  314.  In  Noy's  Maxims  (a)  the  rules  are  given  thus:  "  In  all 
In  Noy's  agreements  there  must  be  quid  pro  quo  presently ^  except 
Maxima.      ^  j.^y  j^^  expressly  given  for  the  payment,  or  else  it  is 

nothing  but  communication If  the  bargain  be  that  you  shall 

give  me  101.  for  my  horse,  and  you  give  me  one  penny,  in  earnest, 
which  I  accept,  this  is  a  perfect  bargain^  you  shall  have  the  horse 
by  an  action  on  the  case,  and  I  shall  have  the  money  by  an  action 

(a)  Pages  87-89. 
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of  debt.  If  I  say  the  price  of  a  cow  is  4Z.  and  you  say  you  will 
give  me  4Z.  and  do  not  pay  me  presently,  you  cannot  have  her 
afterwards  without  I  will,  for  it  is  no  contract ;  but  if  you  begin 
directly  to  tell  your  money,  if  I  sell  her  to  another,  you  shall 

have  your  action  on  the  case   against  me If  I  sell  my 

horse  for  money,  I  may  keep  him  until  I  am  paid,  but  I  cannot 
have  an  action  of  debt  until  he  be  delivered,  yet  the  property  of 
the  horse  is  by  the  bargain  in  the  bargainee  or  buyer;  but  if  he 
presently  tender  me  my  money,  and  I  refuse  it,  he  may  take  the 
horse,  or  have  an  action  of  detinue,  and  if  the  horse  die  in  my 
stables,  between  the  bargain  and  delivery,  I  may  have  an  action 
of  debt  for  the  money,  because  by  the  bargain  the  property  was  in 
the  buyer.  (6) 

§  315.  The  rules  given  by  these  ancient  authors  remain  sub- 
stantially the  law  of  England  to  the  present  time,  with 
but  one  exception.     The  maxim  of  Noy,  that  unless  the   rules  the 
money  be  paid  **  presently  "  there  is  no  sale  except  a   onTexcep- 
day  be  expressly  given  for  payment,  as  exemplified  in   '^^°' 
the  supposed  case  of  the  sale  of  the  cow,  is  not  the  law  in  modem 
times.     The  consideration  for  the  sale  may  have  been,   Consider- 
and  probably  was,  in  those  early  days,  the  actual  pay-   trinsfeHa 
ment  of  the  price,  but  it  has  since  been  held  to  be  the   Jo^pa*^'"not 
purchaser's  obligation  to  pay  the  price,  where  nothing:   the  actual 

^  ...  payment 

shows  a  contrary  intention.     In  Simmons  v.  Swift,  (c)    of'price. 
Bayley  J.  said  :  "  Generally,  where  a  bargain  is  made   ^"  ^}^  ®^ 

•f      *f  J '  ^         ^         o  specific 

for  the  purchase  of  goods,  and  nothing  is  said  about  pay-   chattel, 
ment  or  delivery,  the  property  passes  immediately^  so  as   in  buyer 
to  cast  upon  the  purchaser  all  future  risk,  if  nothing  re-   ateiy. 
mains  to  be  done  to  the  goods,  although  he  cannot  take  them 
away  without  paying  the  price."  (d)     So,  in  Dixon  v.  Yates,  (e?) 

(b)  [It  is  well  settled  that  under  a  con- 
tract of  sale  where  nothing  remains  to  be 
done  on  the  part  of  the  seller  in  the  way 
of  ascertaining,  appropriating,  or  deliver- 
ing the  property  sold,  the  title  to  it,  in- 
dependently of  the  statute  of  frauds,  im- 
mediately vests  in  the  buyer,  and  a  right 
to  the  price  in  the  seller,  unless  it  can  be 


Binney,  lb.  456 ;  Lester  v.  East,  49  Ind. 
588;  Jenkins  v.  Jarrett,  70  N.  Car.  255; 
Hanauer  v.  Bartcis,  2  Col.  514.  Essen- 
tially modified  in  certain  cases  in  Ala- 
bama. See  Code  of  Ala.  (1876)  §  1415; 
Lehman  v.  Warren,  53  Ala.  535.] 
(c)  5  B.  &  C.  862. 

{d)  [Arnold  v.  Delano,  4  Cush.  33  ;  Wil- 
shown  that  such  was  not  the  intention  of  lis  v.  Willis,  6  Dana,  48;  Hall  v.  Richard- 
the  parties.  Colt  J.  in  Townsend  v.  Har-  son,  16  Md.  396.  It  is  said  that  this  rule 
graves,  118  Mass.  325,  332;  Morse  v.  does  not  apply  to  a  sale  of  stock  in  an  in- 
SSherman,  106  lb.  430 ;  Foster  v.  Ropes,  corporated  company.  Currie  v.  White,  1 
111  lb.  10;  Wells  J.  in  Haskins  v.  War-  Sweeny,  166.] 
reo,  115  lb.  533;  Ames  J.  in  Goddard  t;.         {e)  5  B.  &  Ad  313,  340. 
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Park  J.  said  :  "  I  take  it  to  be  clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes  the  property  in  it  to  the  ven- 
dee without  delivery Where  there  is  a  sale  of  goods  gen- 
erally, no  property  in  them  passes  till  delivery,  because  until  then 
the  very  goods  sold  are  not  ascertained,  But  where  by  the  con- 
tract itself  the  vendor  appropriates  to  the  vendee  a  specific  chattel^ 
and  the  latter  thereby  agrees  to  take  that  specific  chattel  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation  as 
they  would  be  after  a  delivery  of  goods  in  pursuance  of  a  general 
contract.  The  very  appropriation  of  the  chattel  is  equivalent  to 
delivery  by  the  vendor^  and  the  assent  of  the  vendee  to  take  the 
specific  chattel  and  to  pay  the  price  is  equivalent  to  his  accepting 
possession.  The  effect  of  the  contract^  therefore^  is  to  vest  the  prop- 
erty in  the  bargainee.^\f) 

(/)  [Webber  v.  Dayis,  44  Maine,  147;  vendor  did  not  prevent  the  passing  of 
Morse  v.  Sherman,  106  Mass.  430,  432,  the  title  to  the  purchaser  by  Fact  that 
433;  Barrett  j;.  Goddard,  3  Mason,  107,  a  sale  otherwise  complete.  TJJ^'i^,^^ 
110;  Hotchkiss  v.  Hunt,  49  Maine,  213;  Terry  v.  Wheeler,  25  N.  Y.  aomechipg 
Martin  v,  Adams,  104  Mass.  262 ;  Colt  J.  520.  So  it  was  held  that  a  |j  Sl^proV 
in  Merchants'  National  Bank  v.  Bangs,  survey  of  a  large  quantity  of  erty  does  not 
102  lb.  295 ;  Foster  J.  in  Thayer  v.  Lap-  logs,  landed  on  a  stream  pre-  pievent  titto 
ham,  13  Allen,  28;  Page  ».  Carpenter,  10  paratory  to  driving,  by  a  per-  P««*nK- 
N.  H.  77  ;  Bnffington  v.  Ulen,  7  Bush  son  mutually  agreed  upon  by  the  parties  to 
(Ey.),  231;  Means  v.  Williamson,  37  a  sale,  and  the  putting  thereon,  by  the  ven- 
Maine,  556 ;  Waldron  v.  Chase,  lb.  414 ;  dor,  the  purchaser's  mark  as  they  were 
Merrill  v.  Parker,  24  lb.  89 ;  Wing  v.  thus  landed,  would  constitute  a  sufficient 
Clark,  lb.  366;  Hooban  v.  Bidwell,  16  delivery  to  pass  the  title,  even  as  against 
Ohio,  509;  Frazer  v.  Milliard,  2  Strobh.  subsequent  purchasers,  although  by  the 
309 ;  Willis  v.  Willis,  6  Dana,  48 ;  Craw-  terms  of  the  contract  of  sale  the  vendor 
ford  V.  Smith,  7  lb.  59,  60 ;  Hurlburt  v.  was  bound  to  deliver  tlie  logs  at  a  spec- 
Simpson,  3  Ired.  (Law)  233 ;  Olyphant  ified  place  many  miles  below  the  landing, 
v.  Baker,  5  Denio,  379 ;  Sweeney  v.  Ous-  Bethel  Steam  Mill  Co.  v.  Brown,  57  Maine, 
ley,  14  B.  Mon.  (Ky.;  413;  Terry  v.  9.  See  Walden  ».  Murdock,  23  Cal.  540 ; 
Wheeler,  25  N.  Y.  520,  524, 525 ;  Warden  Dyer  r.  Libby,  61  Maine,  45 ;  Cumminga 
t;.  Marshall,  99  Mass.  305 ;  Bigelow  C.  v.  Griggs,  2  Duvall,  87 ;  Russell  v.  Car- 
J.  in  Gardner  v.  Lane,  9  Allen,  498 ;  Maiv  rington,  42  N.  Y.  118 ;  Filkins  v.  Why- 
ble  V.  Moore,  102  Mass.  443;  Chase  v.  land,  24  lb.  341.  Where  the  evidence 
Willard,  57  Maine,  157;  Bailey  v.  Smith,  showed  that  A.  "  bargained  a  hog  to  B. 
43  N.  U.  143;  Felton  v.  Fuller,  29  lb.  before  it  was  altered,  with  an  agreement 
121 ;  Rice  v.  Codman,  1  Allen,  377 ;  Les-  that  A  was  to  alter  the  hog  and  keep  it 
ter  V.  East,  49  Ind.  588 ;  Bigler  v.  Hall,  until  it  fully  recovered  from  the  operation, 
54N.  Y.  167.  Where,  on  a  sale  of  lumber  if  it  did  successfully  recover  therefrom, 
then  in  the  vendor's  yard,  the  pieces  sold  and  if  it  did  not  so  recover,  then  A.  was 
were  selected  and  designated,  and  the  to  pay  B.  forty  dollars,"  it  wa^  held  that 
price  paid,  but  the  vendor  agreed  to  de-  it  would  warrant,  if  it  did  not  require,  a 
liver  the  lumber  at  a  railroad  station,  it  finding  that  the  sale  to  B.  was  uncondi- 
was  held  that  this  act  to  be  done  by  the  tional  and  passed  the  title.    Marble  v. 
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§  316.  The  principles  so  clearly  stated  by  these  two  eminent 
judges  are  the  undoubted  law  at  the  present  time.  (^)  Tariingr. 
Thus,  in  Tarling  v.  Baxter,  (^)  the  defendant  agreed  to  Baxter, 
sell  to  the  plaintiff  a  certain  stack  of  hay  for  145Z.  payable  on  the 
ensuing  4th  of  February,  and  to  allow  it  to  stand  on  the  premises 
until  the  1st  day  of  May.  This  was  held  to  be  an  immediate,  not 
a  prospective  sale,  although  there  was  also  a  stipulation  that  the 
hay  was  not  to  be  cut  till  paid  for.  Bayley  J.  said  :  *'  The  rule 
of  law  is  that  where  there  is  an  immediate  sale  and  nothing  re- 
mains to  be  done  by  the  vendor  as  between  him  and  the  vendee, 
the  property  in  the  thing  Bold  vests  in  the  vendee, ^^  This  case  was 
followed  by  one  presenting  very  similar  features,  in  the  queen's 
bench,  in  1841.  (A) 

§  317.  In  Gilmour  v.  Supple,  (i)  Sir  Cresswell  Cresswell  in  giv- 
ing an  elaborate  judgment  of  the  privy  council,  says:  Gilmour r. 
*'  By  the  law  of  England,  by  a  contract  for  the  sale  of  Supple. 
specific  ascertained  goods,  the  property  immediately  vests  in  the 
buyer,  and  a  right  to  the  price  in  the  seller,  unless  it  can  be  shown 
that  such  was  not  the  intention  of  the  parties."  And  in  The 
Calcutta  Company  v,  De  Mattos,  (A)  in  1863,  Blackburn  J.  pro- 
nounced this  to  be  "  a  very  accurate  statement  of  the  law."  (i) 

Moore,  102  Mass.  443.     So,  in  Thomdike  Company  v,  De  Mattos,  32  L.  J.  Q.  B. 

V.  Bath,  114  lb.  116,  it  was  held  that  evi-  322;  Wood  v.  Bell,  6  E.  &  B.  355,  and  25 

dence  that  a  person  offered  to  purchase  an  L.  J.  Q.  B.  148,  and  in  Cam.  Scacc.  321  ; 

unfinished  piano  at  the  shop  of  the  maker.  Chambers  r.  Miller,  10  C.  B.  N.  S.  125 ; 

if  he  would  finish  it;  that  the  offer  was  32  L.  J.  C.  P.  30;  Turley  w.  Bates,  2  H. 

thereapon   accepted,  and   a  bill  of   sale  &  C.  200,  and  33  L.  J.  Ex.  43 ;  Joyce  v. 

made ;  and  that  the  price  was  paid  on  a  Swan,  17  C.  B.  N.  S.  84. 
subsequent  day,  the  piano  being  left  to  be         (h)  Martindale  v.  Smith,  1  Q.  B.  389. 

finished,  will  authorize  a  jury  to  find  a  See,  also,  Chinery  v.  Vial,  5  H.  &  N.  288, 

delivery  of  the  piano  sufficient  to  pass  the  and  29  L.  J.  Ex  180 ;  Sweeting  v.  Turner, 

title  as  against  a  subsequent  purchaser.  L.  R.  7  Q.  B.  310. 
See  Bates  v.  Coster,  3  Thomp.  & C.  (N.  Y.)         (i)  11  Moore  P.  C.  566. 
580.    The  risk  of  property,  which  is  the         (k)  32  L.  J.  Q.  B.  322,  328. 
subject  of  a  sale,  attends  the  title.     Willis         (/)   [If  the  goods  are  capable  of  being 

V.  Willis,  6  Dana,  49 ;  Joyce  v.  Adams,  4  identified,  and  by  the  contract  of  sale  are 

Selden,  296 ;  Terry  v.  Wheeler,  25  N.  Y.  identified,  that  is  sufficient,  and  the  prop- 

520;   Taylor  v.  Lapham,   13  Allen,  26;  erty  passes;   as,  if  there  are 

Smith  V.  Dallas,  35  Ind.  255 ;  Whitcomb  one  hundred  bales  of  cotton,   contract  the 

r.  Whitney,  24  Mich.  486.    See  §  334,  numbered  from  one  to   one   fj'^.ftlfl^i 

note  {t)f  post]  hundred,  and  the  contract  is   that  win  en- 

ig)  Hinde  v,  Whitehouse,  7  East,  558;  for  the  fifty  odd  numl)ers,  or   J^'jii^V*''* 

Tarling  v.  Baxter,  6  B.  &  C.  360 ;  Martin-  the  fifty  even  numbers,  or  any    {J^®"? **  ^^^ 

dale  V.  Smith,  1   Q.  B.  389 ;  Spartali  p.  other  specified  fifty  numbers,    with  other 

Benecke,  10  C.  B.  212;  Gilmour  v.  Sup-  the  bales  sold  are  identified,   «^**^- 

pie,  11  Moore  P.  C.  551;  The  Calcutta  though  not  separated.    Shaw  C.  J.  in  Ar- 
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nold  V.  Delano,  4  Cash,  40.  "  A  designa- 
tion by  some  visible  mark  is  a  sufficient 
separation.  It  is  not  necessary  that  an 
artificial  mark  should  be  made  for  this 
sole  purpose.  If  the  barrels  have  been  in- 
spected and  marked  as  of  different  quali- 
ties, e.  g.  No.  1,  No.  2,  No.  3,  and  the 
whole  of  that  which  is  marked  No.  1  is 
sold,  a  bill  of  sale  given,  and  a  formal  de- 
livery made,  the  property  will  pass  with- 
out any  further  separation  or  designation, 
and  the  delivery  will  have  been  perfected, 


though  the  barrels  No.  1  are  left  intermin- 
gled with  the  other  barrels,  which  have 
different  marks.  So  if  there  are  one  hun- 
dred barrels  marked  No.  1,  and  the  owner 
makes  a  contract  to  sell  one  hundred  and 
fifty  barrels  of  that  mark,  and  makes  his 
bill  of  sale  and  formal  delivery,  affirming 
that  there  are  that  number  of  barrels  in 
the  lot,  the  property  in  the  one  hundred 
barrels  will  pass  to  the  vendee."  Chapman 
J.  in  Ropes  t;.  Lane,  9  Allen,  502, 510.] 
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§  318.  Two  rules  on  this  subject  are  stated  by  Blackburn  J.  (a) 

as  follows :  First.     Where  by  the  agreement  the  vendor  Two  rules 

is  to  do  anything  to  the  goods  for  the  purpose  of  putting  iect  Kiven 

them  into  that  state  in  which  the  purchaser  is  to  be  bound  burn  J? 

to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  de-  Where 

liverable  state,  the  performance  of  those  things  shall,  in  to  do  any- 

the  absence  of  circumstances  indicating  a  contrary  inten-  go^JI^'be- 

tion,  be  taken  to  be  a  condition  precedent  to  the  vest-  "'^  *^®^»^" 

^  ery,  prop- 

ing  of  the  property.  (6)  erty  does 

§  319.  Secondly.    Where  anything  remains  to  be  done  ^vhere 

to  the  goods,  for  the  purpose  of  ascertaining  the  price,  ffoods  are 

as  by  weighing,  measuring,  or  testing  the  goods,  where  tested, 

weighed, 

(a)  On  Sales,  151,  152.  Ill  Mass.  10;  Paton  v.  Currie,  19  U.  C. 

(6)  [See  Bailey  v.  Smith,  43  N.  U.  141 ;  Q.  B.  388 ;  Gilbert  v.  N.  Y.  Cent.  R.  R. 

Strauss  v,  Ross,  25  Ind.  300;  McClung  v.  Co.  4  Hun,  378.] 
Kelley,  21  Iowa,  508;  Foster  v.  Ropes, 
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ormeas-       the  pnce  18  to  depend  on  the  quantity  or  quahty  of  the 

ured,  prop-  *^  ^  *     i  i  •  i  t_    ii    i_ 

erty  does      goods,  the  performance  of  these  things  also  shall  be  a 
pass.      condition   precedent  to  the   transfer  of   the  property, 
although  the  individual  goods  be  ascertained,  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted,  (c) 


(c)  [Although  these  rules  have  been 
generally  adopted  in  the  American  de- 
cisions, they  have  been  variously  inter- 
preted and  applied.  They  were  recognized 
and  quoted  by  Judge  Story,  and  the  au- 
thorities maintaiuing  or  recognizing  them 
In  America      ^^re  reviewed  by  him,  in  Bar- 

theae  rai«a  ^tt  y  Goddard,  3  Mason,  107. 
yariouMly  '  ' 

interpr«t«d.     See  §  334,  note  {t),po8t.  They 

were  referred  to  by  Chief  Justice  Shaw 
in  Sumner  v.  Hamlet,  12  Pick.  82,  83  as 
rules  applicable  only  "to  cases  of  con- 
btruciive  delivery  and  constructive  pos- 
session, and  resorted  to  for  the  purpose  of 
determining  when  the  contract  of  sale  is 
BO  far  complete  as  to  pai>s  the  property, 
according  to  the  intent  of  the  partita  in 
their  contract"  Again,  in  Arnold  v.  De- 
lano, 4  Cush.  40,  the  same  learned  judge, 
said :  "  The  reason  why  marking,  measur- 
ing, weighing,  &c.  are  necessary,  is,  that 
the  particular  goods  may  be  identified.  If 
ten  barrels  of  oil  are  sold,  lying  in  a  tank 
of  thirty  barrels,  the  buyer  can  identify 
no  part  of  it  as  his  until  it  is  measured. 
So  if  Hfty  bales  of  cotton  are  sold  out  of 
one  hundred,  no  particular  bales  are  iden- 
tified until  separation.  But,  if  they  are 
capable  of  being  identfied,  and  by  the 
contract  of  sale  are  identified,  that  is  suffi- 
cient, and  the  property  passes."  And  the 
same  view  seems  to  have  been  entertained 
by  ChanceUor  Kent  when  he  said :  '*  If 
the  goods  be  sold  by  number,  weight,  or 
measure,  the  sale  is  incomplete,  and  the 
risk  continues  with  the  seller,  until  the 
specified  property  be  separated  and  iden- 
tified." 2  Kent,  496.  So,  Strong  J.  in 
Crofoot  V.  Bennett,  2  Comst.  260,  said  : 
"  But  if  the  goods  sold  are  clearly  identi- 
fied, then,  although  it  may  be  necessary  to 
number,  weigh,  or  measure  them,  in  order 
to  ascertain  what  would  be  the  price  of 
the  whole  at  a  rate  agreed  upon  between 


the  parties,  the  title  will  pass.    If  a  flock 
of  sheep  is  sold  at  so  much  the  head,  and 
it  is  agreed   that  they  shall  be  counted 
after  the  sale  in  order  to  determine  the  en- 
tire price  of  the  whole,  the  sale  is  valid 
and  complete."    This  opinion  is  quoted 
more  at  length,  post^  §  346.    See  Lockhart 
V,  Pannell,  22  U.  C.  C.  P.  597.    In  Den- 
nis  V.  Alexander,   3  Barr,   50,  the  conrt 
say  :  **  It  is  not  the  law,  that  the  right  of 
property  in  a  chattel  cannot  pass  by  a 
sale,  so  long  as  the  quantity  of  the  thing 
sold  remains  to  be  ascertained.    It  is  only 
when  something  is  to  be  done  for  the  as- 
certainment of  the  quantity  by  the  very 
terms  of  the  contract ^  that  it  is  incomplete." 
See,  also,  Adams  Mining  Co.  v.  Senter, 
26  Michi.73,  79,  80;  Hyde  p,  Laihrop,  S 
Abb.  (n7  Y.)  App.  Decis.  436.     Massjl- 
CHU8BTT8.    A  coutract  was   ||,^,,^|,q. 
made  to  sell  the  vendor's  "  fare   wtts  ded- 
of  fish,"  then  at  New  bury  port,   ■*®"* 
at  a  certain  sum  per  quintal,  and  a  certain 
other  sum  per  quintal  for  carrying  them 
to  Boston,  the  fish  to  be  properly  dried 
for  shipping,  the  wharfage  to  be  paid  by 
the  purchaser,  and  all  other   Shaw«. 
incidental  charges  to  be  paid    ^udd. 
by  the  vendor,  the  fish  to  be  at  the  pur- 
chaser's risk  when  on  board  the  vessel.    It 
was  held  that  the  property  in  the  fish  was 
not  changed.    *'  The  fish  were  agreed  to 
be  sold,  not  sold."    Shaw  v.  Nudd,  8  Pick. 
9,  13.    "When  a  bargain  is  made  for  a 
chattel,  and  the  price  is  paid,  the  contract 
is  executed,  so  that  the  vendee  may  main- 
tain trover  for  the  chattel  against  the  ven- 
dor, upon  demand  and  refusal  to  deliver. 
But  if,  at  the  time  of  the  contract,  it  is 
understood  and  intended  that  some  after 
act  is  to  be  done  to  complete  the  sale, 
puch  as  a  formal  delivery  or  a  bill  of  sale, 
the  transfer  is  not  complete  until  such  act 
is  done."     Parker  C.  J.  in  Higgins  p. 
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Chessman,  9  Pick.  7,  10.  In  Macomber 
r.  Parker,  13  Pick.  175,  183,  Wilde  J. 
lAOfrnage  of  ^^^  '  **  The  general  principle 
Wilde  J.  is,  that  where  any  operation 

of  weight,  measurement,  counting,  or  the 
like,  remains  to  be  performed,  in  order  to 
ascertain  the  price,  the  quantity,  or  the 
particular  commodity  to  be  delivered,  and 
to  put  it  in  a  deliverable  state ^  the  contract 
IB  incomplete  until  such  operation  is  per- 
formed. Brown  on  Sales,  44."  This 
branch  of  the  case,  however,  turned  on  a 
question  of  delivery.  In  Mason  v.  Thomp- 
Mason  v.  SOU,  IB  Pick.  305,  it  appeared 
Thoini»«>n.  jhat  one  T.  being  indebted  to 
one  B.,  a  contract  was  made  between  them, 
in  the  month  of  September,  as  follows: 
**  I,  B.,  agree  to  purchase  and  do  hereby 
purchase  of  T."  a  certain  quantity  of 
cheese,  "if  he  makes  as  much,"  and  cer- 
tain cattle,  at  fixed  prices,  "T.  to  keep 
the  cattle  on  his  farm  free  of  expense  un- 
til foddering  time,  if  there  cannot  be  any 
sale  made  that  will  answer  before;  the 
cheese  to  be  kept  until  the  Ist  of  Novem- 
ber next,  unless  called  for  sooner;  and 
for  the  payment  of  the  amount  of  these 
articles,  B.  is  to  discharge  all  the  claims 
he  may  have  against  T.,  and  the  balance 
he  is  to  pay  in  cash  whenever  demanded." 
It  was  held  that  this  did  not  constitute  a 
complete  sale,  but  that,  as  the  articles 
were  from  time  to  time  delivered,  the  con- 
tract was  pro  tanto  executed ;  but  the  prop- 
erty in  the  articles  not  delivered  remained 
in  T.  Morton  J.  said  :  "  There  must  at 
any  rate  be  a  perfect  contract  of  sale.  TTie 
owner  mutt  intend  to  part  with  his  property, 
and  the  purchaser  to  become  the  immediate 
owner.  Their  two  minds  must  meet  on  this 
point ;  and  if  anything  remains  to  be  done 
before  either  assents,  it  may  be  an  incho- 
ate contract,  but  it  is  not  a  perfect  sale." 
This  seems  to  put  the  point  upon  the  true 
ground  of  inquiry  —  the  aggregatio  men- 
tium  of  the  parties.  What  has  been  done 
or  left  undone  respecting  the  property  is 
mere  matter  of  evidence,  by  which  their 
intent  is  to  be  determined  by  the  court  or 
jury  as  the  inquiry  falls  within  the  prov- 
ince of  the  one  or  the  other.    Ante,  §311. 


In  Riddle  v.  Vamum,  20  Pick.  280,  one 
point  of  inquiry  was  whether   Ri^aie  v. 
there  had  been  a  completed    Varnum. 
sale  of  certain  timber  and  plank  Iving  in 
a  mill-pond  at  the  termination  of  a  canal. 
In  pursuance  of  the  negotiation  for  the 
purchase  of  the  property,  the  purchaser 
had  signed  a  writing  in  which  he  acknowl- 
edged that  he  had  "  Received  of  the  ven- 
dor four  shots  of  white  oak  plank,  &c.  for 
which  I  promise  to  pay  him   twenty-six 
dollars  per  thousand,  board  measure.    The 
above  timber  delivered  in  the  mill-pond," 
&c.  and  the  vendor  at  the  same  time  exe- 
cuted a  writing  by  which  he  acknowl- 
edged that  he  had  received  of  the  pur- 
chaser two  hundred  dollars  in  part  pay  for 
"the  timber  in  question.    Remainder  to 
be  paid  in  ninety  days  from  surveying. 
The  canalage  to  be  paid  by  the  purchaser, 
when  he  takes  the  plank  and  timber  from 
the  pond."  The  vendor  further  agreed  that 
the  purchaser  might  procure  the  timber  to 
be  measured  by  the  superintendent  of  the 
canal,  and  that  he  would  abide  by  the  meas- 
urement.  Before  the  timber  was  measured 
it  was  attached  by  one  of  the  creditors  of 
the  purchaser.   Dewey  J.  said :  "  The  lead- 
ing objection  to  the  alleged  transfer  of  the 
property  is  founded  upon  the  fact  that  the 
timber  and  plank  were  contracted  for  at  a 
certain  price  by  the  thousand  feet,  and  that 
at  the^.-time  of  the  attachment  they  had 
not^  b€en   surveyed  and  the  measure  of 
them  ascertained.    ''The  general  doctrine 
on  this  subject  is,  undoubtedly,  that  when 
some  act  remains  to  be  done  in  relation  to 
the  articles  which  are  the  subject  of  the 
sale,  as  that  of  weighing  or  measuring, 
and  there  is  no  evidence  tending  to  show 
an  intention  of  the  parties  to  make  an 
absolute  and  complete  sale,  the  perform- 
ance of  such  act  is  a  prerequisite  to  the 
consummation  of  the  contract ;  and  until 
it  is  performed  the  property  does  not  pass 
to  the  vendee.    But  in  the  cases  of  sales 
where  the  property  to  be  sold  is  in  a  state 
ready  for  delivery,  and  the  payment  of 
the  money,  or  giving  security  therefor,  is 
not  a  consideration  precedent  to  the  trans- 
fer, it  may  well  be  the  understanding  of 
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the  parties  that  the  sale  is  perfected,  and 
the  interest  passes  iiomediately  to  the  ven- 
dee, although  the  weight  or  measure  of 
the  articles  sold  remains  yet  to  be  ascer- 
tained. Such  a  case  presents  a  question 
of  the  intent  of  the  parties  to  the  contract. 
The  party  affirming  the  sale  must  satisfy 
the  jury  that  it  was  intended  to  be  an  ab- 
solute transfer,  and  all  that  remained  to 
be  done  was  merely  for  the  purpose  of  as- 
certaining the  price  of  the  articles  sold,  at 
the  rate  agreed  upon.  The  court  are  of 
opinion  that  upon  a  proper  application  of 
these  principles  to  the  present  case,  the 
jury  would  have  been  warranted  from  the 
testimony  to  find  that  it  was  the  intention 
of  the  parties  here  contracting  to  make 
the  sale  of  the  articles  complete  and  abso- 
lute before  the  measure  of  them  was  ascer- 
tained." See  Ropes  v.  Lane,  11  Allen, 
591.  The  rule  laid  down  in  Riddle  v. 
Varnum,  supra,  was  referred  to  with  ap- 
probation by  Tenney  J.  in  Stone  v.  Pea- 
cock, 35  Maine,  385,  388,  which,  however, 
was  a  case  of  sale  of  fifteen  tons  of  hay 
out  of  a  larger  mass,  and  not  separated. 
Marble  v.  ^Q  Marble  v.  Moore,  102  Mass. 
Moore.  443^  ^ijg  ^ase  was  submitted 

to  the  jury  on  the  evidence  that  the  ven- 
dor ''bargained  a  hog  to  the  purchaser 
before  it  was  altered,  with  an  agreement 
that  the  vendor  was  to  alter  the  hog  and 
keep  it  until  it  fully  recovered  from  the 
operation,  if  it  did  successfully  recover 
therefrom;  and  if  it  did  not  so  recover, 
then  the  vendor  was  to  pay  the  purchaser 
forty  dollars ; "  and  it  was  held  that  this 
evidence  warranted,  if  it  did  not  require,  a 
finding  of  the  jury  that  the  sale  to  the 
purchaser  was  unconditional.  The  case 
does  not  show  for  what  sum  tlie  hog  was 
sold,  nor  whether  the  price  was  paid.  It 
appears  that  there  was  no  actual  delivery. 
It  must  have  been  understood  that  the 
leaving  the  hog  in  the  possession  of  the 
vendor  operated  as  a  bailment  for  the 
purpose  named.  As  a  bailment  it  must 
have  been  nudum  pactum  for  want  of  con- 
sideration, unless  it  derived  its  aliment  of 
consideration  from  the  contract  of  sale  and 
was  a  part  of  it.    It  is  clear  that  the  en- 


tire agreement  embraced  the  purchase  of 
the  altered  hog,  and  that  he  was  not  in  a 
deliverable  state,  as  such,  at  the  time  of 
the  purchase.  The  learned  judge  of  the 
superior  court,  at  the  trial  before  the  jury, 
instructed  them  in  accordance  with  the 
principles  of  law  stated  in  Riddle  v.  Var- 
num, above  cited.  The  jury  having  found 
the  sale  to  be  unconditional,  the  case  went 
to  the  full  bench  of  the  supreme  court  on 
exceptions.  The  rulings  were  sustained  ; 
but  the  supreme  court  added :  "  We  think 
the  finding  is  in  conformity  with  the  legal 
effect  of  the  contract  as  stated."  This 
seems  to  us  to  decide  that  a  contract  of 
sale  of  a  specific  ascertained  chattel,  with- 
out evidence  of  payment  or  delivery,  but 
with  an  important' act  to  be  done  to  put 
the  property  in  a  deliverable  state,  that  is, 
the  state  in  which  by  the  agreement  the 
purchaser  is  bound  to  receive  it,  may,  in 
point  of  law,  be  a  complete  sale  to  pass 
the  title ;  that  upon  such  a  sale  the  vendor 
may  hold  the  property  as  bailee  to  do  the 
act  agreed  upon.  The  next  important 
case  in  Massachusetts  is  Fos-  poster  v. 
ter  V.  Ropes,  111  Mass.  10,  Rop«»- 
in  which  there  was  a  sale  of  a  fare  of  fish, 
lying  in  two  piles,  one  pile  in  each  of  two 
of  vendor's  fish-houses,  in  all  about  800 
quintals,  at  a  certain  price  per  quintal,  to 
be  paid  for,  cash  in  thirty  days  from  de- 
livery, "one  half  to  be  thrown,  that  is, 
put  on  the  flakes  to  be  dried,  for  half  a 
day  or  more,  at  once,  or  on  the  first  fair 
day,  and  weighed  at  Beverly,  and  there 
received  by  purchaser,  and  by  him  carted 
to  Salem ;  the  other  half  to  be  thrown  in 
the  course  of  t^n  days,  and  then  to  be 
weighed  and  carted  as  the  others."  This 
sale  was  in  the  spring  of  1870.  These 
fish,  according  to  the  course  of  the  cod- 
fishing  business,  had  been  caught  and 
cured  the  preceding  fall,  and  had  been 
piled  in  the  fish-houses  and  there  kept 
during  the  winter.  Both  piles  had  been 
examined  by  the  purchaser  before  he  pur- 
chased, and  were  in  a  marketable  state; 
but  they  were  not  in  the  particular  state 
of  dryness  in  which  the  purchaser  wished 
to  have  them  and  stipulated  they  should 
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be  put.  The  exact  purpose  of  throwing 
the  fish  does  not  appear.  Probably  it  was 
either  to  prepare  them  for  the  particnlar 
use  of  shipping,  or  to  give  the  purchaser 
an  advantage  on  the  weight ;  or,  possibly, 
for  both  these  purposes ;  but,  at  any  rate, 
it  seems  to  have  been  for  the  benefit  of  the 
purchaser.  It  seems  to  have  been  con- 
ceded that  the  title  to  the  fish  would  have 
passed,  and  the  sale  been  complete,  had 
there  been  no  stipulation  as  to  the  throw- 
ing and  weighing.  The  case  was  put  to 
the  jury  upon  the  evidence  of  the  inten- 
tion of  the  parties  that  the  title  should 
pass  by  the  sale  notwithstanding  the  acts 
to  be  done  before  the  purchaser  took  the 
fish.  The  case  was  clear  of  any  question 
under  the  statute  of  frauds.  The  jury 
found  that  it  was  the  intention  of  the  par 
ties  to  pass  the  title  at  the  time  of  the 
sale.  The  case  went  to  the  court  of  law 
on  exceptions  to  the  effect  that  the  evi- 
dence, which  is  not  here  stated,  was  not 
sufficient  to  sustain  the  verdict,  and  so  the 
court  of  law  held.  But  in  deciding  the 
case,  the  court,  by  Mr.  Justice  Colt,  who  de- 
Laoguage  of  livered  the  opinion,  said :  "  In 
Colt  J.  the  sale  of  personal  property, 

the  general  rule  of  law  is,  that  wh^e,  by 
the  terms  of  the  contract,  the  seller  agrees 
to  do  anything  for  the  purpose  of  putting 
the  property  into  a  state  in  which  the 
buyer  is  bound  to  accept  it,  or  into  a  con- 
dition to  be  delivered,  the  title  will  remain 
in  him  until  he  has  performed  the  agree- 
ment in  this  respect."  The  learned  judge 
then  cites  and  states  the  case  of  Rugg  v. 
Minett,  11  East,  210,  and  adds:  ''This 
general  rule  will  not  prevail,  where,  by 
the  terms  of  the  agreement,  the  title  is  to 
vest  immediately  in  the  buyer,  notwith- 
standing something  remains  to  be  done  to 
the  goods  by  the  seller  before  delivery." 
"  In  all  cases,  however,  the  intention  of 
the  parties  as  to  the  time  when  the  title  is 
to  pass  can  be  ascertained  only  from  the 
terms  of  the  agreement,  as  expressed  in  the 
language  and  conduct.of  the  parties^  and  as 
applied  to  known  usage  and  the  subject- 
matter.  It  must  be  manifested  at  the  time 
the  bargain  is  made.    The  rights  of  the 


parties  under  the  contract  cannot  be  af- 
fected by  their  undisclosed  purposes,  or 
by  their  understanding  of  its  legal  effect." 
After  stating  the  facts  bearing  upon  the 
point  as  understood  by  the  court,  the 
learned  judge  adds :  "By  the  general  sale, 
therefore,  the  property,  not  actually  taken 
away  by  the  defendant,  remained  in  the 
plaintiff,  unless  there  is  evidence  which 
would  justify  the  jury  in  finding  that,  by 
further  agreement,  notwithstanding  this 
feature  of  the  contract,  the  title  was  to  pass 
immediately  to  the  defendant."  From  this 
case  it  follows,  that  upon  the  sale  of  a 
specific  ascertained  chattel,  if  things  such 
as  those  stated  in  this  case  remain  to  be 
done  before  the  purchaser  is  actually  to 
take  the  property,  the  burden  is  on  the 
vendor,  if  he  alleges  the  intent  of  the  par- 
ties that  the  title  shall  pass  notwithstand- 
ing, to  establish  the  fact  affirmatively. 
This  seems  to  be  in  accordance  with  the 
ruling  in  Riddle  v.  Varnum,  and  approved 
in  Stone  v.  Peacock,  35  Maine,  385,  388. 
Compare  the  case  of  Marble  o.  Moore, 
sujpra.  Vermont.  In  the  case  of  Gibbs 
t;.  Benjamin,  45  Yt.  124,  it  appeared  that 
the  defendant  agreed  to  pur-  Vermont  de- 
chase  all  the  wood  piled  on  q(J^'^ 
the  plaintiff's  farm  on  the  Bei^amin. 
margin  of  Lake  Champlain  at  $3.50  per 
cord.  It  was  part  of  the  contract  that 
the  parties  should  measure  the  wood  and 
ascertain  the  quantity.  They  met  for 
that  purpose,  and  disagreed.  The  plain- 
tiff insisted  that  it  was  agreed,  and  part 
of  the  contract,  that  defendant  should 
take  the  wood  at  "  running  measure ; " 
the  defendant  claimed  that  he  purchased 
solid  cords,  and  that  issue  grew  into  con- 
troversy, but  was  never  settled.  In  the 
mean  time  the  wood  was  carried  away  by 
a  flood  on  the  lake  and  lost  It  was  as- 
sumed by  the  court  that  the  price  was 
to  be  paid  on  delivery.  The  action  was 
brought  to  recover  for  the  price  of  the 
wood.  Red  field  J.  said :  "  The  principle 
is  well  settled,  and  uniform  in  all  cases, 
that  when  anything  remains  to  be  done  by 
either  or  both  of  the  parties,  precedent  to 
the  delivery,  the  title  does  not  pass.    And 
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80  inflexible  is  the  rule,  that  when  the 
property  has  been  delivered,  if  anjthinf^ 
i*emain8  to  be  done  by  the  terms  of  the 
contract,  before  the  sale  is  completed,  the 
property  still  remains  in  the  vendor.  The 
contract  must  be  executed,  to  effect  a 
completed  sale, '  and  nothing  further  to  be 
done  to  ascertain  the  quantity,  quality, 
or  value  of  the  property.'  Bennett  J.  in 
Hutchins  v,  Gilchrist.  28  Vt  88.  *  The 
general  rule  in  relation  to  the  sale  of  per- 
sonal property  is,  that  if  anything  re- 
mains to  be  done  by  the  seller  before 
delivery,  no  property  passes  to  the  vendee, 
even  as  between  the  parties.'  Poland  J. 
in  Halev.  Huntley,  21  Vt.  147.  This  rule 
applied  to  the  facts  as  reported  in  this 
case,  retains  the  wood  in  the  plain  tiff,  and 
leaves  the  contract  executory,  and,  as  a 
sale,  incomplete."  Several  equally  strin- 
gent applications  of  the  rule  have  been 
New  Hunp-    made  in   New   Hampshibb. 

Pu*rS'rt».  ^"  ^"^^®'  "•  ^«*"'  3*  N.  H. 
Bean.  290,  300,   301,  Bell  J.  said  : 

**  If  the  goods  are  sold  by  number,  weight, 
or  measure,  the  sale  is  primd  facie  not 
complete  till  their  quantity  is  ascertained, 
and  if  they  are  mixed  with  others,  not 
until  they  are  separated  and  designated. 
There  are  many  other  cases  where,  as 
there  is  the  same  reason,  the  same  rule 
of  law  applies.  In  some  of  the  cases  we 
find  at  common  law  the  language  used  is 
capable  of  being  understood  as  importing 
that  if  an  act  remains  to  be  done  be- 
tween the  parties,  it  must  be  an  act  to 
be  done  by  the  seller,  and  one  necessary 
to  designate  and  identify  the  goods  to  be 
sold,  and  not  an  act  to  be  done  by  the 
buyer,  or  merely  to  ascertain  the  price  to 
be  paid,  in  order  to  render  the  sale  imper- 
fect and  to  prevent  the  property  from 
passing.  But  we  think  there  is  no  such 
limitation  of  the  rule,  and  that  it  is  indif- 
ferent whether  the  act  to  be  done  to  render 
the  sale  complete  is  to  be  done  by  the 
buyer  or  by  the  seller,  or  by  a  third  person, 
and  that  it  is  equally  indifferent  whether 
it  is  to  be  done  to  ascertain  the  goods  to 
be  sold  by  their  designation  or  measdre- 
ment,  or  their  quality,  by  the  buyer  or 


the  public  inspector ;  or  merely  to  ascer- 
tain the  price  to  be  paid  by  the  appraisal 
of  a  third  person,  or  by  counting,  weigh- 
ing, or  the  like;  or  to  do  any  other  act 
necessary  to  enable  the  property  to  pass 
in  conformity  to  the  agreement,  such  as 
might  be  the  payment  of  duties  on  goods 
imported,  or  their  transportation  to  a  dif- 
ferent place."    In  Prescott  v.    pn^eott 
Locke,  61   N.  H.   94.  it  ap-   ••  l^«*«- 
peared   that    the    defendant    had    orally 
ftgreed  to  purchase  of  the  plaintiff  such 
walnut  spokes  as  the  plaintiff  should  saw 
at  his  mill,  not  exceeding  100,000,  to  be 
delivered  at  the  mill  in  lots  of  about  10,000 
each,  as  soon  as  sawed  by  the  plaintiff; 
subject  to  the  defendant's  culling  and  se- 
lection ;  each  lot  to  be  paid  for  on  deliv- 
ery at  $40  per  thousand.    Nothing  was 
said  about  counting  the  spokes,  but  the 
vendor  understood  that  he  was  to  count 
each  lot  selected  by  the  purchaser,  and  the 
purchaser  understood  that  he  was  to  covint 
each  lot  selected  before  it  was  taken  from 
the  mill ;  and  it  appeared  that  upon  a  sale 
of  spokes  between  th$  parties  on  a  previ- 
ous occasion,  each  party  had  counted  them. 
On  January  14, 1869,  after  the  vendor  had 
sawed  a  lot  of  10,000  to  12,000,  the  pur- 
chaser culled  them,  handling  every  spoke, 
throwing  aside  those  rejected,  and  laying 
those  selected  in   a  pile  by  themselves. 
The  purchaser  was  to  send  and  take  away 
the  selected  pile  with  his  own  team  on 
January  18,  1869,  and  to  pay  for  them  on 
the  first  of  February.'    The  vendor  him- 
self, on  January  16th  and  18th,  counted 
the  selected  pile,  found  the  number  to  be 
9,130,  and  then,  on  the  said  18th  January, 
charged  that  number  of  spokes  to  the  de- 
fendant on  his  books.    The  purchaser  did 
not  send  for  the  spokes  until  January 
22,  when  they  were  burned  with  the  mill. 
There  was  sufilcient  reason  for  the  delay. 
The  purchaser  never  counted  the  spokes 
nor  accepted  the  plaintifl^s  count  of  them, 
though  he  made  no  question  of  its  cor- 
rectness. The  question  made,  as  the  court 
stated  it,  was,  whether  there  was  such  a 
delivery  and  acceptance  of  the  spokes  as 
transferred  the  property  and  title  from 
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the  vendor  to  the  purchaser.  The  case  Batchelder,  57  lb.  140;  Jones  v.  Pearce, 
was  discnssed  by  the  conrt,  as  inrolving  25  Ark.  545 ;  Abat  v,  Atkinson,  21  La. 
both  a  question  of  acceptance  and  receipt  Ann.  414  ;  Bailej  v.  Smith,  43  N.  H.  141, 
to  satisfy  the  statute  of  frauds,  and  also  143  ;  Kaufman  v.  Stone,  25  Ark.  336 ; 
a  question  whether  at  common  law,  or  Strauss  v.  Ross,  25  Ind.  300 ;  McClung  v. 
under  the  civil  law,  the  facts  showed  a  Kellej,  21  Iowa,  508.  Mich- 
sale  BO  complete  as  to  transfer  the  title ;  ioan.  One  of  the  most  satis- 
and  it  was  held  that  the  sale  was  not  per-  factory  discussions  of  this  subject  will  be 
fected,  and  the  title  to  the  property  re-  found  in  the  opinion  of  the  court  given 
mained  in  the  plaintiff  at  the  time  of  it"  by  that  eminent  and  distinguished  jurist, 
destruction,  on  the  ground  that  the  count-  Judge  Cooley,  in  Lingham  v.  Llngham  v. 
ing  of  the  spokes  was  a  material  act,  in  Eggleston,  27  Mich.  324.  The  ^n^ton- 
which  both  parties  were  equally  interested,  contest  in  this  case  related  to  a  sale  of 
and  the  defendant  had  not  counted  them  lumber  by  Eggleston,  the  defendant  in 
nor  verified  the  plaintiff's  count.  The  error,  to  Lingham  &  Osbom,  the  plain- 
court  said:  "The  culling  of  the  spokes  was  tiffs  in  error,  and  the  question  involved 
not  an  acceptance  of  quantity,  but  only  of  was,  whether  the  contract  between  the 
quality,  —  for  at  the  time  of  culling,  the  parties  amounted  to  a  sale  in  presenti  and 
quantity  and  price  of  the  quantity  were  passed  the  title,  or  merely  to  an  executory 
indeterminate;  still  there  was  a  manual  contract  of  sale.  The  lumber,  subsequently 
caption  of  the  spokes  by  the  buyer  at  the  to  the  contract  and  before  actual  delivery 
place  of  delivery.  Such  delivery  and  re-  to  the  purchasers,  was  accidentally  de- 
ception were  not  enough  to  transfer  the  stroyed  by  fire,  and  the  purchasers  re- 
title  and  risk,  without  the  acceptance  of  fused  to  pay  for  it  on  the  ground  that  it 
the  property  as  a  determined  quantity ;  never  became  their  property.  The  action 
for  such  an  acceptance  depended  upon  was  brought  by  Eggleston,  the  defendant 
a  counting  of  the  spokea.  If  a  sale  is  in  error,  for  goods  bargained  and  sold.  It 
not  complete,  if  anything  remains  to  be  appeared  that  the  lumber  was  piled  in  Eg- 
done  concerning  the  property  by  either  gleston's  mill  yard  at  Birch  Run.  In 
party,  a  present  right  of  property  does  September,  1871,  he  sold  his  mil]  to  a  Mr. 
not  vest  in  the  buyer.  If  any  condition  Thayer,  reserving  the  right  to  leave  the 
precedent,  such  as  the  ascertainment  of  lumber  in  the  yard  until  he  disposed  of  it. 
the  quantity,  and  thereby  the  gross  price.  To  most  of  the  lumber  Eggleston  had  an 
is  not  performed  or  waived,  the  sale  is  not  exclusive  title  ;  but  there  were  four  or 
complete;  such  is  the  rule  of  the  com-  five  piles  which  he  owned  jointly  with  one 
mon  law.  In  the  present  case  the  spokes  Robinson.  The  whole  amount  was  from 
were  to  be  taken  by  the  defendant  from  200,000  to  250,000,  excluding  Robinson's 
the  mill,  and  they  were  deposited  in  the  share  in  the  four  or  five  piles.  Lingham 
place  from  which  the  defendant  might  re-  &  Osborne  went  to  the  mill  yard  Septem- 
roove  them  on  the  completion  of  the  con-  ber  23,  1871,  and  proposed  to  buy  the 
tract  But  this  fact  alone  would  not  con-  lumber.  Eggleston  went  through  the  yard 
stitute  a  delivery  in  law.  The  defendant  with  them,  pointed  out  the  several  piles, 
had  no  right  to  remove  them  before  the  and  design nted  those  in  which  Robinson 
quantity  and  the  price  regulated  by  the  had  an  undivided  interest,  and  also  some 
quantity  were  ascertained.  An  important  piles  of  shingles  which  they  proposed  to 
act,  the  act  of  counting  the  spokes,  re-  take  with  the  lumber.  After  Lingham  & 
mained  to  be  done,  in  which  both  parties  Osborne  had  examined  the  whole  to  their 
had  the  right  to  participate,  unless  that  satisfaction,  they  agreed  upon  a  purchase, 
right  was  waived  by  the  defendanti"  See  and  the  following  written  contract  was  en- 
Messer  r.  Woodman,  22  N.  H.  172 ;  Gil-  tered  into  :  "Flint,  September  23d,  1871. 
man  r.  Hill,  36  lb.  311,  320;  Smart  v.  Lingham  &  Osborne  bought  from  C.  Eg- 
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gleston  this  day,  all  the  pine  lumber  in  and  that,  with  all  the  lamber  in  the  yard, 
his  yard  at  Birch  Run  at  the  following  was  soon  totally  destroyed  by  fire.  Coolej 
prices :  For  all  common,  eleven  dollars,  J.  said  :  "  Where  no  question  LangiusQ  of 
and  to  include  all  better  at  the  same  price;  arises  under  the  statute  of  Cooiey  J. 
and  for  all  culls,  five  dollars  and  fifty  frauds,  and  the  rights  of  creditors  do  not 
cents  per  M.,  to  be  paid  for  as  follows :  intervene,  the  question  whether  a  sale  is 
Five  hundred  dollars  to-day,  and  five  hun-  completed  or  only  executory  must  usually 
dred  dollars  on  the  10th  of  October  next,  be  determined  upon  the  intent  of  the  par- 
the  balance,  one  half  on  first  day  of  Janu-  ties  to  be  ascertained  from  their  contract, 
ary,  a.  d.  1872,  and  the  rest  on  the  first  the  situation  of  the  thing  sold,  and  the 
day  of  February  following ;  said  lumber  circumstances  surrounding  the  6ale.  The 
to  be  delivered  by  said  Eggleston  on  board  parties  may  settle  this  by  the  express 
of  cars  when  requested  by  said  Lingham  words  of  their  contract,  but  if  they  fail  to 
&  Osborne,  which  shall  not  be  later  than  do  so,  we  must  determine  from  their  acts 
10th  of  November  next.  Also  some  shin-  whether  the  sale  is  complete.  If  the  goods 
gles  at  two  dollars  per  M.  for  No.  2  and  sold  are  sufficiently  designated  so  that  no 
four  dollars  for  No.  1.  question  can  arise  as  to  the  thing  in- 
(Signed)  '' Linoham  &  Osbobne.  tended,  it  is  not  absolutely  essential  that 
"  Chauncky  Eogleston,  Jr."  there  should  be  a  delivery,  or  that  the 
The  sum  of  five  hundred  dollars  men-  goods  should  be  in  a  deliverable  condition, 
tioned  in  this  contract  to  be  paid  at  the  or  that  the  quantity  or  quality,  where  the 
time  of  its  execution  was  paid.  A  few  price  depends  upon  either  or  both,  should 
days  later  Lingham  &  Osborne  went  to  be  determined.  All  these  are  circum- 
the  mill  yard  in  Eggleston's  absence  and  stances  having  an  important  bearing  when 
loaded  two  cars  with  the  lumber.  He  re-  we  are  seeking  to  arrive  at  the  intention 
turned  before  they  had  taken  them  away,  of  the  parties,  but  no  one  of  them,  nor  all 
and  helped  them  count  the  pieces  on  the  combined,  are  conclusive."  Having  quoted 
cars,  but  left  them  to  measure  them  after-  the  rule  stated  in  Blackburn  on  Sales,  p. 
wards.  At  this  time  the  lumber  in  the  120,  and  the  doctrine  laid  down  in  the 
piles  had  not  been  assorted,  inspected,  or  text  of  this  work,  ante,  §§  310,  311,  the 
measured.  There  was  disagreement  be-  learned  judge  added:  '' Upon  this  princi- 
tween  the  parties  as  to  whether  they  had  pie  there  is  no  difficulty  in  reconciling 
fixed  upon  a  person  to  inspect  the  lumber,  most  of  the  reported  decisions.  And  even 
Lingham  &  Osborne  claiming  that  they  without  express  words  to  that  effect,  a 
had.  On  the  ninth  day  of  October,  1871,  contract  has  often  been  held  to  be  a  com- 
Lingham  met  Eggleston  on  the  cars  at  pleted  sale,  where  many  circumstances 
Flint  and  told  him  the  fires  were  raging  were  wanting,  and  many  things  to  be  dune 
near  Birch  Run ;  that  the  lumber  yard  by  one  or  both  the  parties  to  fix  condu- 
was  safe  yet,  but  that  there  were  eight  sively  the  sum  to  be  paid  or  to  determine 
cars  standing  on  the  side  track,  and  he  some  other  fact  material  to  their  respec* 
had  better  go  up  to  Birch  Run  and  load  tive  rights.  The  most  important  fact  in- 
what  were  there,  and  get  what  lumber  he  dicative  of  an  intent  that  the  title  shall 
could  away  ;  Eggleston  took  the  first  train  pass  is  generally  that  of  delivery.  If  the 
for  the  purpose,  and  while  on  the  train  goods  are  completely  delivered  to  the  pur- 
the  train  boy  gave  him  the  following  note  chaser,  it  is  usually  very  strong  if  not  con- 
from  Lingham :  "  Holly.  Mr.  Eggleston,  elusive  evidence  of  intent  that  the  prop- 
you  may  load,  say  ten  thousand  on  each  erty  shall  vest  in  him  and  be  at  his  risk, 
car,  and  we  can  have  it  inspected  as  it  is  notwithstanding  weighing,  measuring,  in- 
unloaded.  I  will  try  and  come  up  to-mor-  spection^or  some  other  act  is  to  be  done 
row."  When  Eggleston  reached  Birch  afterwards.  So,  if  the  goods  are  speci- 
Run  the  fire  was  raging  all  about  the  mill,  fied,  and  all  that  was  to  be  done  by  the 
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vendor  in  respect  thereto  has  been  done, 
the  title  may  pass,  though  the  quantity 
and  quality,  and,  consequently,  the  price 
to  be  paid,  are  still  to  be  determined  by 
the  vendee.  Turley  v.  Bates,  2  H.  &  C. 
200;  Kohl  r.  Lindley,  39  111.  195.  And 
even  if  something  is  to  be  done  by  the 
vendor,  but  only  when  directed  by  the 
vendee,  and  for  his  convenience,  as,  for  in- 
stance, loading  the  goods  upon  a  vessel 
for  transportation,  the  property  may  pass 
by  the  contract  of  sale  notwithstanding. 
Whitcomb  v.  Whitney,  24  Mich.  486; 
Terry  v.  Wheeler,  25  N.  Y.  520.  But  the 
authorities  are  too  numerous  and  too  uni- 
form to  justify  citation,  which  hold  that 
where  anything  is  to  be  done  by  the  ven- 
dor, or  by  the  mutual  concurrence  of  both 
parties,  for  the  purpose  of  ascertaining  the 
price  of  the  goods,  as  by  weighing,  testing, 
or  measuring  them,  where  the  price  is  to 
depend  upon  the  quantity  or  quality  of  the 
goods ;  the  performance  of  those  things  is 
to  be  deemed  presumptively  a  condition 
precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  be  ascer- 
tained, and  they  are  in  a  state  in  which 
they  may  and  ought  to  be  accepted."  In 
conclusion  the  learned  judge  said,  with 
regard  to  the  case  before  him  :  "Neither 
the  quality  nor  the  quantity  was  deter- 
mined ;  and  the  evidence  in  the  case  shows 
that,  as  to  these,  there  might  very  well 
be,  and  actually  were,  great  differences  of 
opinion.  The  price  to  be  paid  was  con- 
sequently not  ascertained,  and  could  not 
be  until  the  qualities  were  separated  and 
measurement  had.  It  was  certainly  not 
the  right  of  either  party  to  bind  the  other 
party  by  an  inspection  and  measurement 
of  his  own ;  it  was  the  right  of  both  to 
participate,  and  we  must  suppose  such  was 
the  intent,  unless  something  clearly  ap- 
pears in  the  case  to  show  the  contrary. 
It  follows  that  something  of  high  im- 
portance remained  to  be  done  by  the  ven- 
dor to  ascertain  the  price  to  be  paid ;  and 
as  this,  under  all  the  authorities,  was  pre- 
sumptively a  condition  precedent  to  the 
transferrence  of  the  title, — nothing  to  the 
contrary  appearing,  —  the  court  should  so 
have  instructed  the  jury."    See  Ortman  i;. 


Green,  26  Mich.  209 ;  First  National  Bank 
of  Marquette  v.  Crowley,  24  lb.  492; 
Hahn  v,  Fredericks,  30  lb.  223.  And 
again,  in  Wilkinson  v.  Holiday,  33  Mich. 
386,  387,  38ft,  Cooley  C.  J.  said :  "  Where, 
under  a  contract  for  the  purchase  of  per- 
sonal property  something  remains  to  be 
done  to  identify  the  property,  or  to  put  it 
in  condition  for  delivery,  or  to  determine 
the  sum  that  shall  be  paid  for  it,  the  pre- 
sumption is  always  very  strong  that  by 
the  understanding  of  the  parties  the  title 
was  not  to  pass  until  such  act  had  been 
fully  done  and  accomplished.  But  the 
presumption  is  by  no  means  conclusive. 
If  one  bargains  with  another  for  the  pur- 
chase of  property,  and  that  is  done  in  re- 
spect to  it  which  the  parties  agree  shall 
pass  the  title,  nothing  more  is  generally 
requisite.  The  question  is  only  one  of 
mutual  assent;  whether  the  minds  of  the 
parties  have  met,  and  by  their  understand- 
ing the  purchaser  has  now  become  the 
owner.  This  is  the  general  rule  where 
the  case  is  not  within  the  statute  of  frauds. 
If  one  purchases  gold  bullion  by  weight 
and  receives  delivery  before  it  has  become 
convenient  to  weigh  it,  and  on  the  under- 
standing that  the  weighing  shall  be  done 
afterwards,  there  can  be  no  reasonable 
doubt,  unless  there  are  some  qualifying 
circumstances  in  the  case,  that  the  bullion 
has  now  become  his  property  and  is  at  his 
risk.  Lingham  v.  Egglestun,  27  Mich. 
324."     On  the  other  hand,  in  the  case  of 

Adams  Mining  Co.  v.  Senter     .^ 

,,..._  .  '    Adams  Min- 

26   Mich.  73,   79,  80,   it  ap-    ingCo.  v. 

peared  that  there  was  a  sale  Center. 
of  a  lot  of  timber  at  a  fixed  price  per  foot, 
and  the  same  person  acting  as  agent  for 
seller  and  purchaser.  The  agent  and  pur- 
chaser directed  the  person  in  charge  of  the 
timber  to  hold  it  for  the  purchaser,  and 
that  person  engaged  to  do  so.  Campbell 
J.  said  :  "  The  delivery  was  complete. 
The  whole  property  being  identified  and 
sold,  at  a  nxed  price  per  foot,  the  process 
of  ascertaining  the  amount  was  not  essen- 
tial to  passing  the  title,  as  it  might  have 
been  if  less  than  the  whole  amount  de- 
livered was  to  be  sold  and  separated  by 
measurement.    In  that  case  the  measure- 
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ment  might  be  necessary  to  fix  the  identity 
of  the  property  sold.  Bat  when  all  is 
sold,  no  such  proce^  is  needed  to  pass 
title.  The  ascertainment  of  the  price  was 
a  mere  mathematical  computation,  involr- 
ing  no  further  action  to  bring  the  minds 
of  the  parties  together."  See  Begole  v. 
McKenzie,  26  Mich.  470;  Whitcomb  v. 
Whitney,  24  lb.  486 ;  Wilkinson  v.  Holi- 
day, S3  lb.  386  ;  Southwestern  Freight 
&c.  Co.  V.  Stanard,  44  Mo.  71.  New 
York.  In  Hyde  v.  Lathrop, 
2  Abb.  (N.  Y.)  App.  Decis. 
436,  it  was  held  that,  under  a  contract  for 
the  sale  of  thirty  thousand  barrel  staves, 
at  a  specified  rate  per  thousand,  to  be  de- 
livered at  a  specified  railroad  depot,  the 
delivery  of  seven  thousand  at  the  depot 
was  sufficient  to  pastf  the  title  to  the  pur- 
chaser in  the  staves  that  were  so  delivered, 
although  he  had  not  seen  them,  and  no 
count  had  been  made  to  ascertain  the 
amount  to  be  paid.  The  cases  of  Crofoot 
V.  Bennett,  2  Comst.  258,  and  Tyler  v. 
Strang,  21  Barb.  198,  were  relied  upon  as 
authority  for  this  decision.  See  Comfort 
r.  Kiersted,  26  Barb.  472;  Southwestern 
Freight  &c.  Co.  v.  Stanard,  44  Mo.  71 ; 
Dexter  v,  Norton,  55  Barb.  272;  Bradley 
r.  Wheeler,  44  N.  Y.  495.  A  case  very 
recently  decided  in  Maine,  Dyer  v.  Libby, 
Maine.  61  Maine,  45,  was  an  action 

Dyer  v.  to  recover  for  the  price  of  a 

*    ^*  lot  of  hay  upon  a  count  for 

goods  sold  and  delivered.  The  plaintifT 
sold  the  defendant  a  quantity  of  hay  to  be 
taken  from  the  plaintiff's  mow.  The  de- 
fendant was  to  furnish  the  press,  press 
the  hay,  and  pay  for  it  a  certain  price  per 
ton.  The  plaintiff  was  to  furnish  withes 
and  binders  and  haul  the  hay  to  the  rail- 
road depot.  The  defendant  afterwards 
sent  his  men  and  they  took  the  hay  from 
the  plaintiff's  mow,  pressed  it,  put  it  in 
bands,  weighed  and  branded  it  with  the 
defendant's  name.  After  some  consider- 
able delay,  the  plaintiff  hauled  the  hay, 
and  stored  it  for  the  defendant  at  a  place 
near  the  depot,  informed  the  defendant 
that  he  had  done  so,  and  demanded  pay- 
ment for  the  hay,  which  was  refused.  The 
court  considered  the  case  mainly  on  the 


question  whether  the  acts  done  previously 
to  the  hauling  of  the  hay  to  the  depot 
were  sufficient  to  satisfy  the  statute  of 
frauds,  and  show  a  delivery  on  which  the 
action  for  goods  sold  and  delivered  might 
be  sustained,  and  said :  "  These  acts  were 
sufficient  to  constitute  a  delivery  if  accom- 
panied by  the  requisite  intention  of  both 
parties  that  the  property  should  then  pass, 
and  the  question  was,  whether  the  evi- 
dence was  sufficient  to  warrant  the  jury 
in  finding  such  to  be  their  intention.  The 
fact  that  it  was  one  of  the  conditions  of 
the  sale,  that  the  plaintiff  should  haul  the 
hay  to  the  depot,  is  not  inconsistent  with 
the  proposition  that  it  might  have  been 
delivered  so  as  to  become  the  property  of 
the  defendant  at  the  bam."  As  to  the 
transfer  of  title  by  sale,  see,  further,  Mo- 
Donald  t;.  Hewett,  15  John.  349 ;  Rapelye 
V.  Mackie,  6  Cowen,  250;  Russell  v. 
Nicholl,3Wend.  112;  Out  water  v.  Dodge, 
7  Cowen,  85;  Downer  v.  Thompson,  2 
Hill,  137  ;  Damon  v.  Osborn,  1  Pick.  476 ; 
Pothier  Cont.  of  Sales,  by  Gushing,  §§  309, 
311 ;  Houdlette  v.  Tallman,  14  Maine, 
400;  Craig  v.  Smith,  Sup.  Ct.  of  Penn.  5 
Law  R.  112;  Davis  v.  Hill,  3  N.  H.  382; 
Woods  V.  McGee,  7  Ohio,  128;  Jewett  v. 
Warren,  12  Mass.  300 ;  Decker  v.  Fumiss, 
Hill  &  Denio,  611 ;  Kein  v.  Tupper,  52  N. 
Y.  550 ;  McCrae  v.  Young,  43  Ala.  622 ; 
Kaufman  v.  Stone,  25  Ark.  336 ;  Abat  v. 
Atkinson,  21  La.  Ann.  414;  Browning  r. 
Hamilton,  42  Ala.  484  ;  Chase  v.  Willard, 
57  Maine,  157  ;  Frost  v.  Woodruff,  54  HI. 
155 ;  Morse  v.  Sherman,  106  Mass.  430  * 
Keeler  v.  Vandervere,  5  Lansing  (N.  Y.), 
313 ;  Ormsby  v.  Machir,  20  Ohio  St.  295  ; 
Lester  v.  East,  49  Ind.  588  ;  Morrison  r. 
Dingley,  63  Maine.  553 ;  Townsend  v. 
Hargraves,  118  Mass.  325,  332;  Alling- 
ham  V.  O'Mahoney,  I  Pugsley  (N.  B.) 
326;  Hanington  v.  Cormier,  3  lb.  212; 
Gibson  v.  McKean,  lb.  299 ;  Reynolds 
V.  Ayres,  5  Allen  (N.  B.),  333;  Sprague 
V.  King,  1  Pugsley  &  Burbridge  (N. 
B.),  241  ;  Leigh  v.  Mobile  &  Ohio  R.  R. 
Co.  58  Ala.  165;  Gravett  v.  Mupge,  89 
111.  218;  Burns  v.  Mays,  88  lb.  233; 
Burrows  v.  Whittaker,  71  N.  Y.  291  ; 
Johnson  v,  Lancashire  R.  W.  Co.  3  C. 
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§  320  Third  Rule.-  To  these  may  be  added,  thirdly, 
where  the  buyer  is  by  the  contract  bound  to  do  anything 
as  a  condition,  either  precedent  or  concurrent,  on  which 
the  passing  of  the  property  depends,  the  property  will 
not  pass  until  the  condition  be  fulfilled,  even  though  the 
goods  may  have  been  actually  delivered  into  the  posses- 
sion of  the  buyer,  (d)  The  authorities  in  support  of 
these  propositions  will  now  be  considered. 
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Where 
buyer 
bound  to  a 
condition, 
property 
does  not 
pass,  even 
oy  actual 
deliverj', 
till'per- 
formance 
of  con- 
dition. 


P.  D.  499.  See  §  334,  note  (()>  po^- 
Cases  not  ^^  examination  of  the  au- 
harmouions.  thoriiie*  shows  that  neither 
the  £ngli»h  nor  the  American  cases  are 
entirely  harmonious  on  the  qnestion  of 
passing  the  title  bjr  a  sale  of  specific  aa* 
certained  chattels,  while  anything  remains 
to  be  done  by  way  of  counting,  measur- 
ing, or  weighing  them.  Now  it  is  very 
apparent  that  the  acts  enumerated  can 
have  no  efiect  upon  the  quantity  or  quality 
of  the  chattels  sold,  either  by  way  of  in- 
creasing or  diminishing,  improving  or  im- 
pairing, the  one  or  the  other.  To  say, 
therefore,  that  the  quantity  of  a  specific 
ascertained  chattel  is  not  determined  until 
it  is  weighed  or  measured,  that  till  that  is 
done  the  quantity  is  indeterminate,  is  quite 
unphilosophical.  The  quantity  is  as  much 
determined  before  weighing  as  afterwards. 
And  it  wonld,  in  most  cases,  be  quite  as 
fair  to  assume  that  the  weighing  is  to  be 
done  on  the  purchaser's  property  as  on 
the  vendor's.  The  case  is  entirely  dif- 
ferent where  the  goods  are  not  ascer- 
tained. The  only  rule  which  can  be  con- 
sidered as  settled  is,  that  it  depends  upon 
the  intent  of  the  parties  in  such  cases 
whether  the  title  should  pass  or  not.  But 
the  question  immediately  arises,  How  shall 
that  intent  be  determined?  by  the  evi- 
dence nntrammelled  by  technical  rules  1 
or  by  rules  that  may  impose  upon  the 
parties  an  intent  they  never  entertained  ?] 
{d)  [Where  there  is  a  condition  prece- 
CoDdition  dent  attached  to  a  contract  of 
precedent ;      ggj^  ^^^  delivery,  the  property 

PMMi  until  does  not  vest  in  the  purchaser 
performed.  ^j^  delivery,  nor  until  he  per- 
forms the  condition,  or  the  seller  waives 
it ;  and  the  right  continues  in  the  vendor, 


even  against  creditors  and  subsequent  pur- 
chasers of  the  vendee.  2  Kent,  497;  Bar- 
rett t;.  Pritchard,  2  Pick.  512;  Whitwell 
V.  Vincent,  4  lb.  449 ;  Strong  i*.  Taylor, 
2  Hill  (N.  Y.),  326;  Morris  v.  Rexford, 
18  N.  Y.  652;  Danncfelser  u.  Weigel,  27 
Mo.  45;  Bauendahl  y.  Horr,  7  Blatchf. 
548;  Benner  v.  Puffer,  114  Mass,  376; 
Ridgeway  v.  Kennedy,  52  Mo.  24;  Cole  v. 
Mann,  8  Tbomp.  &  C.  (N.  Y.)  380 ;  Powell 
V.  Preston,  lb.  644  ;  Weeks  v,  Lalor,  8  U. 
C.  C.  P.  239 ;  Stevenson  v.  Rice,  24  lb.  245 ; 
Black  V.  Drouillard,  28  lb.  107;  Tufts  v. 
Mottashed,  29  lb.  539 ;  Walker  v.  Hyman, 
1  Ont.  App.  345 ;  Mason  r.  Bickle,  2  lb. 
291 ;  Nordheimer  v.  Robinson,  lb.  305 ; 
Chase  v.  Pike,  125  Mass.  117;  Drury  r. 
Hervey,  126  lb.  519;  Carroll  v.  Wiggins, 
30  Ark.  402;  Cardinell  v,  Bennett,  52 
Cal.  476;  Hegler  v.  Eddy,  53  lb.  597; 
Brown  v.  Fitch,  43  Conn.  512;  Jowers  v. 
Blandy,  58  Ga.  379  ;  Flanders  v.  Maynard, 
lb.  56;  Chissom  v.  Hawkins,  11  Ind.  316  ; 
Thomas  v.  Winters,  12  lb.  322 ;  Shireman 
V.  Jackson,  14  lb.  459 ;  Plummer  v.  Shirley, 
16  lb.  380;  Dunbar  v.  Rawles,  28  lb.  225 ; 
Sims  V.  Wilson,  47  lb.  226 ;  Bradshaw  v. 
Warner,  64  lb.  58 ;  Domestic  Sewing  Ma- 
chine Co.  V.  Arthnrhultz,  63  lb.  322 ;  Had- 
son  V.  Warner,  60  lb.  214;  Moseley  v. 
Shattuck,  43  Iowa,  540 ;  Boon  v.  Moss,  70 
N.  Y.  465 ;  Wright  u.  Pierce,  4  Hun,  351 ; 
Sanders  v.  Keber,  28  Ohio  St.  630 ;  Sage 
i;.  Sleutz,  23  lb.  1  ;  Holt  v.  Holt,  58  N.  H. 
276 ;  King  v.  Bates,  57  lb.  446 ;  Truman 
V.  Hardin,  5  Sawyer  (Circ.  Ct.),  115;  Re 
Binford,  3  Hughes  (Circ.  Ct.),  295 ;  Rogers 
Locomotive  Works  v.  Lewis,  4  Dill.  158 
(as  to  Missouri  law);  Fosdick  v.  Car  Co. 
99  U.  S.  256;  Preston  v.  Whitney,  23 
Mich.  260;   Waters  v.  Cox,  2  Bradwell 
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§  321.  In  Hanson  v.  Meyer  (g)  the  defendant  sold  a  parcel  of 
Hanson  r.  starch  at  6Z.  per  cwt.,  and  directed  the  warehousman 
^^y^^'        to  weigh  and  deliver  it.     Part  was  weighed  and  deliv- 


(III.)  129 ;  Bateman  v.  Green,  Ir.  R.  2  C. 
L.  1'66;  and  the  title  to  the  natural  in- 
Title  to  the     crease  of  the  property  remains 

IncreaM  of      j^  jjj^  vendor  until  the  con- 
tbe  prop- 
erty, dition    is   performed   by   the 

vendee.  Buckmaster  v.  Smith,  22  Vt. 
203;  Clark  v.  Hayward,  51  lb.  14;  Al- 
len v.  Delano,  55  Maine,  113;  Bunker 
V.  McKenney,  63  lb.  529,  531.  Where 
Where  no  goods  are  sold  at  a  fixed  price, 
J|^*yj{®  to  be  paid  on  a  certain  day, 
price  is  paid,  and  delivery  is  made  upon 
an  agreement,  express  or  implied,  that 
until  the  price  is  paid  the  title  is  to  re- 
main in  the  vendor,  payment  is  a  con- 
dition precedent,  and  until  performance 
the  property  is  not  vested  in  the  pur- 
chaser. Blanchard  v.  Child,  7  Gray,  155  ; 
Burbank  v.  Crooker,  lb.  158  ;  Fifield  v.  El- 
mer, 25  Mich.  48 ;  Deshon  v.  Bigelow,  8 
Gray,  159;  Porter  v.  Pettengill,  12  N.  H. 
299,  a  strong  case  on  this  point ;  Luey  v, 
Bundy,  9  lb.  298;  Davis  v.  Emery,  11  lb. 
230 ;  Gambling  v.  Read,  1  Meigs,  281, 284, 
286 ;  Heath  v,  Randall,  4  Cush.  195  ;  Ben- 
nett V.  Simms,  1  Rice,  421 ;  West  v.  Bolton, 
4  Vt.  558;  Smith  r.  Foster,  18  lb.  182; 
Davis  V.  Bradley,  24  lb.  55 ;  Tibbets  v. 
Towle,  3  Fairf.  341 ;  George  v.  Stubbs, 
26  Maine,  243  ;  Sawyer  v.  Fisher,  32  lb. 
28 ;  Brown  v.  Haynes,  52  lb.  578  ;  Everett 
t;.  Hall,  67  lb.  497 ;  Parris  v.  Roberts,  12 
Ired.  268 ;  Copeland  v.  Bosquet,  4  Wash. 
C.  C.  588 ;  Sewall  v.  Henry,  9  Ala.  24 ; 
Herring  v.*  Hoppock,  15  N.  Y.  409  ;  Has- 
brouck  V.  Loundsbury,  26  lb.  598 ;  Hirsch- 
om  V.  Canney,  98  Mass.  149,  150;  Buck- 
master  V.  Smith,  22  Vt.  203;  Root  v. 
Lord,  23  lb.  568;  Buson  v.  Dougherty,  11 
Humph.  50 ;  Lees  v.  Richardson,  2  Hilton 
(N.  Y.),  164 ;  Hotchkiss  v.  Hunt,  49  Maine, 
219;^  Bunker  v.  McKenney,  63  lb.  529; 
Wood.  M.  &  R.  Co  y.  Brookes,  2  Sawyer, 
576 ;  Bigelow  v.  Huntley,  8  Vt.  151 ;  Dun- 


can V.  Stone,  45  lb.  118;  Little  v.  Page, 
44  Mo.  412 ;  Armington  v.  Houston,  38 
Vt.  448;  Whitney  v.  Eaton,  15  Gray, 
225 ;  Sage  v.  Sleutz,  23  Ohio  St.  1  ;  Boo- 
raem  v.  Crane,  103  Mass.  522;  Shaffer  v. 
Sawyer,  123  lb.  294;  Henry  v.  Cook,  8 
U.  C.  C.  P.  29  ;  Mason  w.  Johnson,  27  lb. 
208.  And  such  agreement  is  g^^^^  a«ree- 
valid,  though  the  goods  were  ment  Taiid 
not  in  existence  so  as  to  be  a    g^^  Qot 

subject    of  bargain  and  sale   then  in  ex- 

,  ,  istence. 

when    the     agreement    was 

made,  if,  when  delivered,  they  were  de- 
livered under  the  agreement.  Benner  r. 
Puffer,  114  Mass.  376.    The    onbrwch 

vendor  in  such  case,  if  guilty   vendor  may 

"^     retake  from 
of  no  laches,  may  reclaim  the   purehafier  in 

goods,  where  the  price  has  not  ^°°^  '**^* 
been  paid,  even  from  one  who  has  pur- 
chased them  or  taken  a  mortgage  of  them 
from  his  vendee  in  good  faith  and  without 
notice.  Hirschorn  v,  Canney,  98  Mass. 
149 ;  Coggill  V.  Hartford  &  New  Haven 
R.  R.  Co.  3  Gray,  545  ;  Benner  ».  Puffer, 
114  Mass.  376;  Zuchtmann  v.  Roberts, 
109  lb.  53;  Sumner  v.  McFarlan,  15  Kan- 
sas, 600;  Hallowell  v.  Milne,  16  lb.  65; 
Enlow  V.  Klein,  79  Penn.  St.  488 ;  Clark 
V.  Wells,  45  Vt.  4;  Kent  v.  Buck,  lb. 
18;  Duncan  v.  Stone,  lb.  118;  Hotch- 
kiss V.  Hunt,  49  Maine,  219;  Sargent  u. 
Metcalf,  5  Gray,  306 ;  Ballard  v.  Burgett, 
40  N.  Y.  314 ;  McNeU  v.  Tenth  Nat.  Bank 
of  N.  York,  55  Barb.  59,  68 ;  Baker  v. 
Hall,  15  Iowa,  277 ;  Hart  v.  Carpenter, 
24  Conn.  427 ;  Hunter  v.  Warner,  1  Wis. 
141 ;  Gibbs  v.  Jones,  46  III.  319;  Shire- 
man  V.  Jackson,  14  Ind.  459;  Dunbar  v. 
Rawles,  28  lb.  225 ;  Fifield  v.  Elmer,  25 
Mich.  48 ;  Couse  v.  Tregent,  1 1  lb.  65 ; 
Lacker  v.  Rhoades,  45  Barb.  499 ;  Herring 
t;.  Willard,  2  Sandf.  418;  Price  v,  Jones, 
3  Head  (Tenn.),  84;  Riddle  v.  Coburn,  8 
.  Gray,  241 ;  Crocker  v.  GuUif er,  44  Maine, 


(e)  6  East,  614. 
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ered,  and  then  the  purchaser  became  bankrupt,  thereupon  the 
vendor  countermanded  the  order  for  delivery  of  the  remainder, 


491 ;  Dancan  v.  Stone,  45  Yt  122;  Little 
V.  Page,  44  Mo.  412 ;  Griffin  v.  Pugh, 
lb.  326.  Good  faith  does  not  aid  the  pur- 
chasers from  the  yendees  in  such  cases, 
because  their  yendors  having  no  title  to 
the  property  could  convey  none.  Such 
purchasers  hold  the  same  legal  condition 
as  do  bond  fide  purchasers  of  stolen  goods. 
Metcalf  J.  in  Deshon  v.  Bigelow,  8  Gray, 
159,  160.  In  Forbes  v.  Marsh,  15  Conn. 
384,  397,  398,  Williams  C.  J.  said:  "In 
this  class  of  cases  the  vendee  comes  into 
Why  Ten-       possession  of  property  which 

dor  i5  pro-       was  known  to  belong  to  an- 

tected 

agaioBt  Other  man.    Whether,  there- 

purch««r8.  ^^^^^  ^j^^  vendee  had  borrowed 
it,  or  hired  it,  or  purchased  it,  becomes  a 
matter  of  inquiry,  and  odght  to  be  ascer- 
tained by  him  who  proposes  to  trust  his 
property  upon  the  faith  of  this  appear- 
ance; for  the  law  offers  its  protecting 
shield  to  those  who  attempt  to  protect 
themselves.  Accordingly,  we  find  that  all 
these  cases  of  conditional  sales  made  bond 
fide  have  been  held  good  as  against  at* 
taching  creditors,  as  well  as  between  the 
parties.  In  the  cases  above  cited  from 
New  York  and  Massachusetts  (Strong  v, 
Taylor,  2  Hill,  326  ;  Hussey  v.  Thornton, 
4  Mass.  405  ;  Barrett  v.  Pritchard,  2  Pick. 
512),  the  claim  was  made  by  creditors. 
So,  too,  in  the  case  of  Vincent  v.  Cornell, 
13  Pick.  294;  Fairbanks  v.  Phelps,  22 
lb.  535;  Patten  v.  Smith,  5  Conn.  201, 
the  same  principle  was  recognized,  though 
the  cases  may  have  been  determined  upon 
other  points."  See  Hart  v.  Carpenter,  24 
Conn.  427 ;  Gilbert  r.  Thompson,  3  Gray, 
550,  in  note;  Ballard  v,  Burgett,  40  N.  Y. 
314;  Chase  v,  Ingalls,  122  Mass,  381; 
Jordan  v,  Easter,  2  Brad  well  (111.),  73. 
In  Devlin  v.  O'Neil,  6  Daly,  305,  where 

Where  goojUi  ^9^^  ""^^^  ^^^^  ^^  ^®  disposed 
aretobedi«-   of  at  retail  by  the  vendee,  it 

nteilbythe  was  held  that  a  stipulation, 
v«ndee.  ^y^^^  ^jjg  goods  should  remain 

the  property  of  the  vendor  until  paid  for, 
was  fraadulent  and  void  as  to  the  credit- 


ors of  the  vendee.  See  Brett  v.  Carter,  2 
Low.  458.  In  Zuchtmann  v.  znchtmann 
Roberts,  109  Mass.  53,  it  ap-  «•  Roberta, 
peared  that  the  plaintiff,  who  had  sold  a 
piano  to  a  third  person  on  condition  that 
it  should  remain  the  property  of  the  plain- 
tiff until  it  was  paid  for,  and  had  given 
him  a  receipted  bill  of  parcels  therefor, 
omitting,  at  the  request  of  the  third  person,- 
any  statement  of  the  condition,  told  the 
defendant,  in  reply  to  an  inquiry  respect- 
ing the  title  to  the  piano,  that  he  had  sold 
it  to  the  third  person,  and  the  defendant 
thereupon  having  seen  the  bill  from  the 
plaintiff,  loaned  a  sum  of  money  to  the 
third  person  and  received  from  him  the 
piano,  together  with  the  bill  from  the 
plaintiff,  without  notice,  express  or  im- 
plied, of  the  condition  of  sale  of  it  by  the 
plaintiff  to  the  third  person,  who  had  not 
paid  the  plaintiff  for  it ;  it  was  held,  that, 
in  the  absence  of  fraud,  the  plaintiff  was 
not  estopped  to  claim  the  piano  from  the 
defendant.  Still,  it  seems  that  j^^^^^ 
where  property  is  sold  on  con-  allowed  to 
dition,  to  one  who  is  allowed   SS^m 

to  assume  possession  and  the   •gain«t  third 

1  .  I.'  J    persona, ven- 

apparent     ownership,     thira   dor  must 

persons  have  a  right  to  con-  J^«J,th.t 
sider  it  as  his,  and  it  is  in-  hasDotbeeu 
cumbent  on  the  vendor,  who 
would  claim  the  ownership  adversely  to 
the  rights  of  such  third  persons,  to  prove 
that  the  condition  has  not  been  performed. 
Leighton  v.  Stevens,  19  Maine,  154;  Wal- 
ker V.  Hyman,  1  Ont.  App.  345 ;  Mason  v, 
Bickle,  2  lb.  291.  See  Leigh  t;.  Mobile  & 
Ohio  R.  R.  Co.  58  Ala.  165 ;  Van  Dnzor 
V,  Allen,  90  111.  499  ;  Rawls  v.  Deshler,  3 
Keyes,  572 ;  Bateman  v.  Green,  Ir.  R.  2  C. 
L.  166.  The  seller  has  an  im-  Vendor  hM 
plied  irrevocable  license  to  en-  j^STiwid*" 
ter  the  vendee's  land  upon  upon  breach, 
breach  of  the  condition  and  remove  the 
goods.    He^th  v.  Randall,  4    ^jidmay 

Cush.195.  And  he  may  main-   malnuin 
,     ,  ,         ,     repleTin 

tarn    replevin    upon    breach   without  de- 

without  a  previous  demand  °>*°<l- 
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and  took  it  away.    In  an  action  for  trover,  brought  by  tbe 


opon   the  yendee.      Hill' v.  Freeman,  3  859;   Deshon  v.  Bigelow,  8  Graj,  159; 
Cash,  257.    It  bfts  been  snggested  that  Ferguson  v.  Clifford,  37  N.  H.  86 ;  Pan! 
this  class  of  contracts  may   be   treated  v.  Reed,  52  lb.  136 ;   Adams  v.  O'Con- 
eiiher  as  conditional  sales,  bj  which  the  ner,  100  Mass.  515,  518;  Tyler  v.  Free- 
property  was  not  to  vest  in  the  purchas-  man,  3  Cush.  261 ;  Alien  v.  Hartfield, 
ers  until   they  shonld  pay  or  give  seen-  76  111.  358 ;  Harding  v.  Meitz,  1  Ten.  Ch. 
rity  for  the  price,  or  as  executory  con-  610;  Hill  t;.  McKenzie,3  Thomp.  &C.  (N. 
tracts  of  sale,  to  be  completed  on  the  per-  T.)  122 ;  Miller  v.  Jones,  66  Barb.  147  ; 
formance  of  the  same  condition.    Upon  Smith  v.  Hamilton,  29  U.  C.  Q.  B.  394 ; 
either  construction   the  property  in  the  Kinzey  v.  Leggett,  71  N.  Y.  387.    And 
goods  is  not  changed.    See  Wilde  J.  in  where  nothing  is  said  about   ^nien  boUk- 
Dresser  Manufacturing  Co.  v.  Waterston,  payment  at  tbe  time  of  pur-  *°^^^ 
3  Met.  9, 17 ;  Grover  J.  in  Ballard  v.  Bur-  chase,  the  law  presumes  that   ment,  pro- 
gett,  40  N.  Y.  314 ;  Ferguson  v.  Clifford,  the  sale  is  for  cash,  and  in   •«"?«*<>«■• 
37  N.  H.  86 ;  Adams  v.  O'Connor,  100  such  case  payment  and  deliyery  are  ccm- 
Prieepayar     Mass.  515,  518.    In  Day  v.  current  acts.     Southwestern  Freight  Ac 
bleoD<l«-        Bassetr,  102  Mass,  445,  it  ap-  Co.  v.  Plant,  45  Mo.  517.     See   Send- 
"'"^'             peared  that  the  purchaser  of  dcr  v.  Bradbury,  106  Mass.  422;   Gold- 
machinery,  who  held  it  on  condition  that  smith   v.  Bryant,  26  Wis.  34 ;   Talmage 
it  ^ould  remain  the  property  of  the  ven-  v.  White,  35  N.  Y.  Superior  Cl  219.    So 
dor  until  the  price  was  paid,  sold  it  to  a  when  goods  are  sold  on  time,  and  delivered 
third  person,  and  afterwards  tendered  the  to  the  purchaser  under  a  contract  of  sale, 
price  to  his  vendor,  who  had  never  de-  in  which  it  is  stipulated  that  they  are  to 
manded  payment,  and  it  was  held  that  be  paid  for  by  the  negotiable   ^j^^^  to 
upon  the  tender,  although  it  was  refused,  note  of  the  purchaser,  such    ^  nude  bj 
the  title  passed  to  the  third  person.    Cur-  payment  is  a  condition  prec- 
rier  v.  Knapp,  117  Mass.  324;  Cushman  v.  edent  to  the  sale,  and  the  title  to  the 
Jewell,  7  Hun,  525 ;  Smith  v.  Newland,  9  goods  will  not  vest  unless  such  payment 
lb.  553.     See  Sage  v.  Sleutz,  23  Ohio  St.  is  made  or  waived.    Whitney  r.  Eaton, 
1.    As  to  the  rights  of  the  purchaser  in  15  Gray,  225;  Farlow  v.  Ellis,  lb.  229; 
such  case,  where  he  has  paid  part  of. the  Stone  v.  Perry,  60  Maine,  48;   Paul  v. 
price,  and  the  vendor  has  taken  back  the  Heed,  52  N.  H.  136, 138;  Russell  v  Minor, 
goods,  see  Preston  u.  Whitney,  23  Mich.  22  Wend.  659;  Osborn  i;.  Ganu,  38  'S,  Y. 
260 ;    Latham   v.   Sumner,  89   111.  233 ;  Superior  Ct.  148 ;  Michigan  Central  R.  R. 
Howe  Machine  Co.  v,  Willie,  85  lb.  333;  Co.  t;.  Phillips,  60  111.   190;    Fumiss  r. 
where  part  of  the  property  is  destroyed,  Sawers,  3   U.  C.   Q.  B.   76;  Osborn  v. 
part  taken  back,  and  the  rest  paid  for,  Gantz,  60  N.  Y.  540;  Seed  v.  Lord,  66 
see  Swallow  v.   Emery,   111    Mass.  355.  Maine,  580;  Van  Duzon  v.  Allen,  90  III. 
Where  pay-     Where  payment  and  delivery  499;    Salomon   v.  Hathaway,  126  Mass. 
mentaaa        are  agreed    to   be  simultane-  482;  Smith  t.  Hobson,  16  U.C.  Q.  B.  368  ; 
to  be  Blmul-    ous,  and  payment  is  omitted,  Ifew  Brunswick  R.  W.  Co.   v.  McLeod, 
taneotu.         evaded,  or  refused  by  the  pur-  1  Pugsley  &  Burbridge  (N.  B.),  257 ;  but 
chaser,  upon   getting    possession   of   the  if  the  vendee  in  such  case  obtains  posses- 
goods,  the  seller  may  immediately  reclaim  sion  of  the  goods  fraudulently  without 
them.    See  Leedom  v,  Phillips,  1  Yeates,  giving    the    security    agreed    ooodji  ob- 
629 ;   Harris  v.  Smith,  3  Scrg.  &  R.  20 ;  upon,  this   does  not  enable   i^Jjji^,^ 
Palmer  v.  Hand,  13  John.  434;  Marston  the  vendor  to  sue  for  goods   ootgiring 
V.  Baldwin,  17  Mass.  606  ;  Leven  v.  Smith,  sold  and  delivered  before  the   ^dor^s 
1  Denio,  571;  Conway  v.  Bush,  4  Barb,  expiration  of  the  term  of  cred-   nmedj. 
564;  Henderson  v.  Lauck,  21  Fenn.  SL  il    His  immediate  remedy  is  by  an  ac- 
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signees  of  the  bankrupt  purchaser,  Lord  EUenborough  said  that 

tion  for  breach  of  the  special  agreement  to  be  made  for  the  price  of  goods  at  the 
or  in  tort.  Magrath  u.  Tinning,  6  U.  time  of  delivery  may  be  waived  by  the 
C.  Q.  B.  (O.  S.)  484;  Silliman  v.  Mc-  express^  understanding,  or  by  implication 
Lean,  13  U.  C.  Q.  B.  544 ;  Wakefield  v,  from  the  acts  of  the  parties.  If  the  goods 
Gorrie,  5  lb.  159  ;  Ferguson  v.  Carring-  are  delivered  without  any  ob-  as  to  wairer 
ton,  9  B.  &  C.  59.  See  §§  765  and  763,  jection  on  the  part  of  ihe  ven-  »'  condition. 
post.  In  Hirschom  v,  Canney,  98  Mass.  dor  that  the  condition  of  the  sale  has  not 
149,  a  merchant  in  New  York  sold  goods  been  complied  with,  and  under  circum- 
to  a  merchant  in  Boston,  on  condition  stances  indicating  an  intent  and  purpose 
that  he  should  send  his  notes  in  pay-  not  to  insist  upon  this  condition,  they  may 
ment  therefor,  and  shipped  the  goods  to  be  treated  as  the  property  of  the  purchaser, 
Boston,  mailing  a  bill  of  lading  to  the  and  held  liable  to  attachment  as  his.  Carl- 
purchaser,  and  requesting  him  to  send  his  ton  v.  Sumner,  4  Pick.  516 ;  Dresser 
notes  in  payment,  which  was  never  done.  Manuf.  Co.  v.  Waterston,  3  Met.  18; 
It  was  held  that  no  title  passed  to  the  con-  Mixer  v.  Cook,  31  Maine,  340;  Smith  v. 
ditional  purchaser.  Armour  v.  Pecker,  Lvnes,  3  Sandf.  203;  Bowen  v.  Burke,  13 
123  Mass.  143.  In  Adams  v.  O'Conner,  Penn.  St.  146  ;  Scudder  v,  Bradbury,  106 
100  Mass.  515,  516,  Gray  J.  said:  "The  Mass.  427;  Farlow  v.  Ellis,  15  Gray,  229; 
sale  to  the  defendants,  having  been  found  Haskins  v.  Warren,  115  Mass.  533;  Good- 
by  the  jury  to  have  been  for  cash,  was  a  win  v.  Boston  &  Lowell  B.  R:  Co.  1^1 
conditional  sale,  and  vested  no  title  in  the  lb.  487  ;  Freeman  v.*  Nichols,  116  lb.  309 ; 
purchasers  until  the  terms  of  sale  had  Upton  v.  Sturbridge  Cotton  Mills,  111 
been  complied  with."  Wabash  Elevator  lb.  446;  Hennequin  v.  Sands,  25  Wend. 
Co.  V.  First  National  Bank  of  Toledo,  23  640;  Smith  v.  Dennie,  6  Pick.  262 ;  Lupin 
Ohio  St.  311.  So  where  the  plaintiffs  v.  Marie,  6  Wend.  77;  Barry  v.  Palmer, 
shipped  from  Boston  to  a  person  in  New  19  Maine,  303;  Fuller  v.  Bean,  34  N.  H. 
York  certain  goods  to  be  paid  for  "  on  ar-  290,  303.  The  fact,  however,  that  the 
rival,"  and  they  were  not  paid  for.  Clark  goods  were  actually  forwarded  or  deliv- 
V,  Lynch,  4  Daly  (N.  Y.),  83.  Where  ered  to  the  purchaser  before  a  compliance 
there  is  a  delivery  of  a  part  of  a  larger  with  the  terms  of  sale  is  not  necessarily  a 
D«ii  in  *™o"nt  of  goods  sold  undcr  waiver  of  the  conditions  of  sale.  Farlow 
Pftrc«l8,  an  entire  agreement  that  the  v,  Ellis,  15  Gray,  229 ;  Smith  v.  Milliken, 
Mc?i«don  P"^®  ^^^  *^®  whole  quantity  7  Lansing,  336;  Litterel  v.  Sl  John,  4 
deiiTerj  of  ghuU  be  secured  on  the  deliv-  Blackf.  326.  I(  is  enough  to  enable  the 
^'^ '  ery  of  the  residue  at  a  future  vendor  to  retain  his  title  to  the  goods,  if 
day,  the  delivery  of  the  first  parcel  will  be  it  appears  that  it  was  the  underbtanding 
regarded  as  conditional;  and  on  refusal  of  of  the  parties,  at  the  time  of  the  delivery, 
the  purchaser  to  give  the  security  agreed  that  the  condition  of  payment  or  security 
upon  on  the  delivery  of  the  residue,  or  to  was  not  waived,  though  there  was  no  ex- 
deliver  up  the  first  parcel  on  demand,  the  press  declaration  to  that  effect  at  the  time, 
vendor  may  sustain  replevin  for  them.  Whitwell  v.  Vincent,  4  Pick.  451,  452; 
Knssell  v.  Minor,  22  Wend.  659.  See  Drpsser  Manuf.  Co.  v.  Waterston,  3  Met. 
Whipple  V.  Gilpatrick,  19  Maine,  427;  18;  Corlies  v.  Gardner,  2  Hall,  345;  D*- 
Hussey  v.  Thornton,  4  Mass.  405 ;  Riley  v.  Wolf  v.  Babbett,  4  Mason,  294  ;  Reeves 
Wheeler,  42  Vt.  528 ;  Talmadge  v.  White,  v.  Harris,  1  Bailey,  563 ;  Marston  v.  Bald- 
35  N.  Y.  Superior  Ct.  219.  But  payment  win,  17  Mass.  606;  Hill  v.  Freeman,  3 
cannot  be  demanded  in  such  case  until  the  Cush.  257 ;  Tyler  v.  Freeman,  3  lb.  261 ; 
whole  of  the  goods  are  delivered.  Timmons  Hammett  v.  Linneman,  48  N.  Y.  399; 
V.  Nelson,  66  Barb.  594.    But  an  agree-  Adams  v.  O'Conner,  100  Mass.  515;  Far- 

ment  for  security  to  be  given  or  payment  low  v.  ElL's,  15   Gray,  229;   Draper  v. 

19 
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the  act  of  weighing  was  in  the  natare  of  a  condition  precedent  to 

Jones»  1 1  Barb.  263.    But  a  secret  under-  the  JMurties  can  be  inferred  from  their  acts 
standing  or  intent  of  the  seller  merely  that  or  the  circumstances  of  the  case.    Ham- 
the  title  shoold  not  pass  by  the  deliTery,  mett  v.  Linneman,  48  N.  Y.  399 ;  Wilde 
will  not  prevent  its  passing.     Scudder  r.  J.  in  Dresser  Mannf.  Co.  v.  Waterston,  3 
Bradbary,  106  Mass.  422  ;  Taft  v.  Dickin-  Met.   17.     See  Crompton  v.  Pratt»  105 
son,  6  Allen,  553;   Upton  v.  Sturbridge  Mass.  255;  Day  v,  Baasett,  102  lb.  445. 
Cotton   Blills,   HI   Mass.  446,  453,  454.  The  question  of  intent,  in  such  case,  is  for 
Where  a  note  for  eighty  dollars  was  to  be  the  jury.    Scudder  v.  Bradbury,  106  Mass. 
given  for  goods  sold,  and  a  note  for  only  422.    By  statute  in  Vermont 
tf^A/ dollars  was,  in  fiut,  delivered  through  (1854)  a  creditor  W  a  pur-   actmcatln 
mistake,  the  property  was  held   not  to  chaser,  under  a  contract  of  ^•""•■»*- 
pass.    Litterel  v.  St.  John,  4  Blatchf.  326.  conditional  sale,  is  authorized,  by  attach- 
Stone  o.          Id  Stone  v.  Ferry,  60  Maine,  ment  of  the  property,  to  take  the  place  of 
P«iry.            48^  j^  appeared  that  a  mer-  such  conditional  purchaser  in  respect  to 
chant  in  Boston,  on  July  5th,  sold  for  the  property,  and  extinguish  the  right  of 
cash  a  lot  of  flour  to  a  merchant  in  Port-  the  vendor  to  it,  by  making  payment,  or 
land,  and  shipped  the  flour  to  the  pur-  tender  of  payment,  within  the  time  pro- 
chafer  in  Portland*  two  days  after,  and  on  vided  by  the  statute.  *  Duncan  v.  Stone, 
the  8th  of  July  the  vendor  forwarded  a  45  Vt.  123;  Ueflin  v.  Bell,  30  lb.  134; 
bill  with  "terms  cash"  printed  thereon.  Fales  r.   Roberts,  38  lb.   503.    A  later 
The  sale  was  effected  through  a  broker  at  statute  in  Vermont  (1870)  provides  that 
Boston.    On  the  10th  of  July,  the  vendor  no  lien,  reserved  on  personal  property  sold 
went  to  Portland,  and  having  ascertained  conditionally  and  passing  into  the  hands 
that  the  purchaser  had  failed,  and  that  of  a  conditional  purchaser,  shall  be  valid 
the  flour  had  been  attached,  replevied  it  against  attaching  creditors  or  subsequent 
from  the  attaching  oflicer.    It  was  held  purchasers,  unless  a  written  memorandum, 
that  the  contract  was  governed  by  the  law  signed  by  the  purchaser,  witnessing  such 
of  Massachusetts,  and  by  that  law,  the  lien  and  the  sum  due  thereon,  shall  be  re- 
sale btfiiig  upon  the  condition  of  payment  corded  in  the  town  clerk's  ofiice.    Phelps 
in  cabh  upon  delivery,  and  no  payment  v.  Hubbard,  51  Vt.  489;  Towner  r.  Bliss, 
being  made,  tie  tic\e  of  the  vendor  re-  lb.  59.    In  Maine,  by  R.  S.        ^^^ 
mained  in  him,  both  as  between  him  and  c  111,  §  5,  it  is  provided  that 
the  purchaser,  and  as  between  him  and  "  no  agreement  that  personal  property  bar- 
the  attaching  creditors  of  the  purchaser,  gained  and  delivered  to  another,  fur  which 
See  Smith  v.  Milliken,  7  Lansing,  336  ;  a  note  is  given,  shall  remain  the  property 
Farlow  p.  Ellis,  15  Gray,  229 .  Bauendahl  of  the  payee  till  the  note  is  paid,  is  valid, 
V.  Horr,  7  Blatchf.  548.    But  see  Scudder  unless  it  is  made  and  signed  as  a  part  of 
V.  Bradbury,  106  Mass.  422,  in  which  it  the  note;  nor  when  it  is  so  made  and 
was  ruled  that  a  cash  sale  was  not  neces-  signed  in  a  note  for  more  than  thirty  dol- 
sarily  a   conditional   sale,  and  the  rul-  lars,  unless  it  is  recorded  like  mortgages 
ing  was  sustained,  on  the  circumstances,  of  personal  property."    Under  the  above 

,^  ^^    ^       Whether  a  delivery  under  an  statute  in  Maine  it  was  decided,  in  a  ca&e 

Whether  <!••  "^ 

lifexy  abao-     agreement  for  the  sale  of  chat-  where  the  plain tifl*  sold  a  wagon  for  ninety 

Ju^DirSI^'     tcls  is  absolute  or  conditional  dollars,  and  was  paid  twenty-five  dollars 

question  of     depends  upon  the  intent  of  the  in  cash  at  the  time  of  the  sale,  with  an 

parties ;  to  establish  that  the  agreement  that  the  wagon  was  to  remain 

delivery  was  conditional,  it  is  not  neces-  his  property  till  the  price  was  fully  paid, 

sary  that  the  vendor  should  declare  the  and  afterwards  asked  for  and  received  his 

conditions  in  express  terms,  at  the  time  of  vendee's  unconditional  note  in  ordinary 

delivery.    It  is  sufficient,  if  the  intent  of  form   for  the   balance  of  the  purchase- 
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the  passing  of  the  property  by  the  terms  of  the  contract,  because 
"  the  price  is  made  to  depend  upon  the  weight."  (/) 

money,  that  the  yendor  no  longer  had  anj  real.    Aa  to  pereonaltj,  conditional  sales 
title  to  the  wagon.    Boynton  v.  Libbj,  62  such  as  have  here  been  treated  of  are  de- 
Maine,  253 ;  Drew  t;.  Smith,  59  lb.  393 ;  clared  void  as  to  the  creditors  of  the  yen- 
Rawson  v,  Tuel,  47  lb.  506.    The  note  dee,  but  as  to  real  estate  a  different  prin- 
containing  the  stipulation  is  known  locally  ciple  is  said  to  apply.    As  a  matter  of 
as  a  "  Holmes  note."   Under  the  Vermont  fact  the  last  case  cited  supra,  and  which 
statute  (1870)  actual  notice  of  the  liep  has  lays  down  this  doctrine  as  to  real  Cbtate, 
the  same  effiect  as  the  record  thereby  re-  was  a  case  of  a  lease  of  real  estate  and  not 
quired  would  have  if  regularly  made.   Kel-  a  sale.    The  Illinois  doctrine    hudoIb  doo- 
sey  r.  Kendall,  48  Vt.  24.    The  aim  of  is  that  bona  fide  purchasers,    ^^^ne. 
the  above  statutes,  in  Maine  and  Vermont,  and  even  attaching  creditors,  without  no- 
is  certainly  in  the  direction  of  safety,  and  tice,  of  the  conditional  vendee  acquire  a 
to  that  extent  their  provisions  are  founded  right  superior  to  that  of  the  vendor.    In 
in  obvious  wisdom.     Something  of   the  .  March  t;.  Wright)  46  HI.  487,  Lawrence  J. 
kind  is  clearly  a  measure  of  prudence  to  said :  **  It  was  a  conditional  sale,  with  a 
notify  the  public  of  the  relation  of  the  right  of  rescission  on  the  part  of  the  ven- 
^                   parties  to  such  sales.    There  dor,  in  case  the  purchaser  should  fail  in 
is  a  statute  provision  in  Iowa  payments  of  his  instalments  —  a  contract 
which  is  substantially  the  same.     Code  of  legal  and  valid  aa  between  the  parties,  but 
Iowa  (1873),  §  1922.     In  Alabama  it  was  made  with  the  risk,  on  the  part  of  the 
Ai&ham           ^^'^t  in  the  case  of  Dudley  vendor,  of    losing  his  lien,  in  case  the 
V.  Abner,  52  Ala.   572,  that  property  should  be  levied  upon  by  cred- 
where  the  owner  delivers  a  mare  to  an-  itors  of  the  purchaser, while  in  possession 
other  to  keep  and  work  her,  with  the  un-  uf  the  latter."    Jennings  v.  Guge,  13  III. 
derstanding  "that  the  mare  is  to  belong  610;  Brundage  v.  Camp,  21  lb.  330;  Mc- 
to  the  owner  until  the  price  is  paid,  when  Cormick  v.  Hadden,  37   lb.  370;    Lucas 
the  owner  is  to  give  a  receipt  or  bill  of  v.  Campbell,  88  lb.  447 ;  Van  Duzor  t^. 
sale,"  the  transaction  constitutes  a  condi-  Allen,  90  lb.  499 ;  Waters  v.  Cox,  2  Brad- 
tional  sale,  void  as  against  bond  fide  pur-  well  (111.)  129  ;  Fosdick  v.  Schall,  99  U. 
chasers  without  reference  to  the  registra-  S.  235.    The  Kentucky  doc-   Kentucky 
tion  laws.    Manning  J.  thought  the  trans-  trine  is,  that  as  between  ven-    <>octrin«- 
action  should  be  viewed  in  the  light  of  a  dor  and  vendee  the  condition  as  to  title  is 
parol  chattel  mortgage,  and  that  it  was  good,  but  as  to  innocent  purchasers  the 
void  as  to  bond  fide  purchasers  and  credit-  condition  is  inoperative.    Vaugh  v.  Hop- 
ors  of  the  vendee  under  the  influence  of  son,  10  Bush,  337;   Greer  v.  Church,  13 
§§  1561,  1562  of  the  Revised  Code  of  Ala-  lb.  430.     See  as  to  difference  between  a 
bama.     The  New   York  cases.   Wait  v.  conditional  sale  and  sale  with  right   to 
Green,  36  N.  Y.  556,  and  Ballard  v.  Bur-  repurchase,  Mahler  v.  Schloss,   7  Daly, 
gett,  40  lb.  314,  and  the  Michigan  case  of  291.] 

Preston  v.  Whitney,  23  Mich.  267,  were        (/)    [In  this  case.  Lord  Ellenborough 

relied  upon  in  support  of  the  above  deci-  said  that,  by  the  terms  of  the  contract, 

slon  in  Alabama.    See  Sumner  v.  Woods,  two  things  in  the  nature  of  conditions  or 

52  Ala.   94 ;  Weaver  ».  Lapsley,  42  lb.  preliminary  acts,  on  the  part  of  the  ven- 

601.    See  Martin  v,  Mathiot,  14  Serg.  &  dee,  necessarily  preceded  the  absolute  vest- 

R.  214,  as  to  the  doctrine  as  ing  in  him  of  the  property  contracted  for: 

▼uu'doo-       to  personalty  in  Fennsylva-  the  first  was,  the  payment  of  the  agreed 

trine.  ^\^ .  ^nd  Christie  and  Scott's  price ;  the  second  was,  the  act  of  weighing. 

Appeal,  85  Pcnn.  St.  463,  as  to  chattels  which,  from  the  terms  of  the  contract,  was 
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§  322.  In  Rugg  t;.  Minett  (^)  a  quantity  of  turpentine,  in  casks, 
j^  was  put  up  at  auction,  in  twenty-seven  lots.     By  the 

Minett.  terms  of  the  sale,  twenty-five  lots  were  to  be  filled  up 
by  the  vendors,  out  of  the  turpentine  in  the  other  two  lots,  so  that 
the  twenty-five  lots  would  each  contain  a  certain  specified  quantity 
by  weight,  and  the  last  two  lots  were  then  to  be  weighed  and  paid 
for  according  to  the  actual  weight.  The  plaintiff  bought  the  last 
two  lots,  and  twenty-two  of  the  others.  The  three  lots  sold  to 
other  parties  had  been  filled  up  and  taken  away,  and  nearly  all  of 
those  bought  by  plaintiff  had  been  filled  up,  but  a  few  remained 
unfilled,  and  the  last  two  lots  had  not  been  weighed,  when  a  fire 
occurred  and  consumed  the  goods.  The  buyer  sued  to  recover 
back  a  sum  of  money  paid  by  him  on  account  of  his  purchase. 
The  court  held  that  the  property  had  passed  in  those  lots  only 
which  had  been  filled  up,  because,  as  Lord  Ellenborough  said, 
"  Everything  had  been  done  by  the  sellers  which  lay  upon  them 

the  means  of  ascertaining  the  amount  of  have  preceded  the  vesting  of  the  title  in 
HuiBon  V.  the  price.  The  weight  must,  the  purchaser.  But  the  inference  from 
■erratixMiB  therefore,  be  ascertained,  in  the  case  so  put,  as  it  stands  on  the  facta, 
^^  '  order  that  the  price  might  be  is,  that  if  the  payment  had  not  been  con- 
known  and  paid ;  and  unless  the  weigh-  sidered  a  condition  of  passing  the  title, 
ing  preceded  the  delivery,  it  could  never,  the  weighing,  to  ascertain  the  amount  to 
for  these  purposes,  effectually  take  place  be  paid,  would  not  have  been.  In  Sim- 
at  all.  And  he  proceeded  to  lay  down  mons  v.  Swift,  5  B.  &  C.  857,  Littiedale 
the  general  doctrine,  that  "  if  anything  J.  said  :  "  The  question  in  Hanson  v. 
remain  to  be  done  on  the  part  of  the  Meyer  was,  whether  the  a8>ignees  of  the 
seller,  as  between  him  and  the  buyer,  be^  purchaser  had  a  right  to  call  for  delivery 
fore  the  commodity  purchased  is  to  be  de-  of  the  goods  sold.  Lord  Ellenborough 
livered,  a  complete  present  right  of  prop-  said :  '  Payment  of  the  price  and  the 
erty  has  not  attached  in  the  buyer."  Story  weighing  of  the  goods  necessarily  pre- 
J.  in  Barrett  v.  Goddard,  3  Mason,  111,  ceded  the  absolute  vesting  of  the  prop- 
112.  But  the  general  rule  thus  stated  by  erty;'  which  expression  I  take  to  have 
Lord  Ellenborough  is  much  broader  than  been  used  with  reference  to  the  then  qucs- 
the  case  before  him  required.  The  only  tion,  viz.  whether  the  property  had  so 
point  which  called  for  a  decision,  ~  and  vested  in  the  purchaser  as  to  entitle  his 
which  was  decided  in  the  case,  was  that  assignees  to  claim  the  delivery.  So,  in 
the  sale,  being  for  cash,  the  payment  of  it  this  case,  although  the  property  might 
was  a  condition  precedent  to  the  passing  vest  in  the  purchaser,  it  would  not  follow 
of  the  title  to  the  property.  The  weighing  that  he  could  enforce  a  delivery  until  the 
was  necessary  to  the  ascertainment  of  the  weight  of  the  bark  had  been  ascertained, 
amount  to  be  paid  —  an  incident  to  the  and  the  price  paid."] 
payment  —  but  not  of  itself  a  substantive  ig)  11  East,  210  ;  [McNeil  r.  Keleher, 
requisite  to  the  passing  of  the  title.  The  15  U.  C.  C  P.  470,  in  which  the  principle 
case  of  Hanson  t;.  Meyer  does  not  decide  of  Kugg  v.  Minett  was  applied  to  a  sale 
that  if  the  sale  in  that  case  had  been  on  of  an  unmeasured  mass  of  wood,  cut  and 
credit,  the  weighing  of  the  starch  must  lying  on  the  vendor's  premises.] 
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to  perform  in  order  to  put  the  goods  in  a  deliverable  state."  And 
Bayley  J.  said  that  it  wad  incumbent  on  the  buyer  "  to  make  out 
that  something  remained  to  be  done  to  the  goods  by  the  sellers  at 
the  time  when  the  loss  happened."  (A) 

§  823.  In  Zagury  v.  Furnell  (i)  the  property  was  held  not  to 
have  passed,  in  a  sale  of  "  289  bales  of  goat  skins,  from   za^urv  v. 
Magadore,  per  Commerce^  containing  five  dozen  in  each   Fumeii. 
bale,  at  the  rate  of  51s.  6d.  per  doz.,"  (k)  because,  by  the  usage 


(A)  [One  of  the  conditions  of  sale  in 
Hogg  V.  Minett  was :  "  25/.  per  cent,  is  to 
be  paid  to  the  auctioneer,  as  a  deposit,  im- 
mediate! jr  after  the  sale,  and  the  remainder 
in  thirty  days.  The  remainder  of  the  pur- 
chaMe-tnoney  is  to  be  paid  on  the  goods  being 
delivered."  This  was  not  then  a  sale  on 
Rnggtf.  credit.     Le    Blanc   J.   said: 

J£j^.  "The  turpentine  was  por- 
tions on.  chased  as  so  mach  per  cwL, 
and  it  was  to  be  taken  according  to  the 
weight  marked  on  each  lot;  bat  the  casks 
were  to  be  filled  up  bj  the  sellers  out  of 
turpentine  belonging  to  them^  in  order  to 
make  the  weights  agree  with  the  marks. 
I  say  belonging  to  tlie  sellers,  because  the 
last  two  casks  were  only  sold  according  as 
their  actual  weights  should  turn  out  to  be, 
after  filling  up  the  rest;  and  if  more  tur- 
pentine had  been  wanted  than  those  casks 
oonld  have  supplied  for  filling  up  the  rest, 
it  must  have  been  settled  whidi  of  the  respec- 
tive purchasers  was  to  take  less  than  his  cal- 
culated quantity"  In  Simmons  t;.  Swift, 
5  B.  &  C.  857,  Bayley  J.  said :  "  In  Rugg 
V.  Minett,  and  Wallace  v.  Breeds,  the 
thing  which  remained  to  be  done  was  to 
▼ary  the  nature  or  quantity  of  the  com- 
modity before  delivery;  that  was  to  be 
done  by  the  seller.  In  other  cases  the 
thing  sold  was  to  be  separated  from  a 
larger  quantity  of  the  same  commodity. 
TTiis case  was  different;  the  subject-matter 
of  the  sale  was  clearly  ascertained"  This 
remark,  made  by  one  of  the  learned 
judges  who  participated  in  the  decision  of 
Rugg  V.  Minett,  is  very  significant,  and 
suggestive  that  the  court  In  that  case  were 
impressed  with  the  idea  that  the  subject- 
matter  of  the  sale  was  not  clearly  ascer- 


tained. The  fact  that  it  is  coupled  with 
the  case  of  Wallace  v.  Breeds,  in  which 
the  sale  was  of  fifty,  being  an  unsevered 
part  of  ninety  tons  of  oil,  renders  the  sug- 
gestion still  more  important.  Blackburn 
J.  however,  thinks  that  the  subject-mat- 
ter in  Rugg  V.  Minett  was  ascertaiood. 
Sales,  156.] 

(t)  2  Camp.  240. 

(k)  [It  should  be  added,  that  the  skins 
were  "to  be  taken  as  they  now  lie,  with 
all  faults,  paid  for  by  good  bills,  at  five 
months."  In  this  respect  the  case  stands 
the  same  as  if  the  contract  had  been  for 
payment  of  cash.  It  presents  the  con- 
verse proposition  to  that  stated  by  Judge 
Story,  in  Barrett  v.  Gtoddard,  Zt^fs^rj  v. 
3  Mason;  111,  where  he  says :  ^"iJJ^' 
"  Therefore,  where  goods  are  tions  on. 
sold  to  be  paid  for  by  a  note  on  time,  and 
the  note  is  given  to  the  vendor,  the  prop- 
erty in  the  goods  passes  to  the  vendee  in 
the  same  manner  and  under  the  same  cir- 
cumstances as  it  would  if  the  contract 
were  for  cash,  and  the  cash  were  paid." 
Now,  if  in  Zagury  v,  Furnell  the  sale  had 
been  for  cash,  the  number  of  skins  must 
have  been  ascertained  in  order  to  know 
how  much  money  was  to  be  paid ;  and  so 
the  number  must  have  been  ascertained 
in  order  to  know  the  amount  for  which 
the  note  was  to  be  given  or  the  bills 
drawn ;  not  necessarily  as  a  condition  prec- 
edent to  the  passing  of  the  property,  but 
as  a  prerequisite  to  the  ascertainment  of 
the  price  to  be  paid ;  which,  in  a  case  of 
a  sale  for  cash  or  note,  in  distinction  from 
a  sale  on  credit,  must  necessarily  precede 
the  passing  of  the  title  to  the  purchaser.] 
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of  trade,  it  was  the  seller's  duty  to  count  the  bales  over,  to  see 
whether  each  bale  contained  the  number  specified  in  the  contract, 
and  this  had  not  been  done  when  the  goods  were  destroyed  by  fire. 
This  was  a  decision  of  Lord  EUenborough  at  nisi  prius,  and  the 
reporter  states  that,  after  the  plaintiff's  nonsuit,  he  brought  an- 
other action  in  the  common  pleas,  and  was  again  nonsuited  by  Sir 
James  Mansfield  C.  J.  who  concurred  in  opinion  with  Lord  Ellen- 
Simmons  borough.  In  Simmons  v.  Swift  (I)  the  sale  was  of  a 
V.  Swift.  specified  stack  of  bark,  at  9L  5«.  per  ton,  and  a  part  was 
weighed  and  taken  away,  and  paid  for.  Bayley  J.  and  the  major- 
ity of  the  court  held  that  the  property  had  not  passed  in  the  un- 
weighed  residue,  (m)  although  the  specific  thing  was  ascertained, 
because  it  was  to  be  ^weighed,  "  and  the  concurrence  of  the  seller 
in  the  act  of  weighing  was  necessary."  (ri) 

§  324.  In  Logan  v.  Le  Mesurier  (o)  the  sale  was  on  the  3d  of 
LoMinr.  December,  1834,  of  a  quantity  of  red  pine  timber,  then 
tier.  ^*""  lying  above  the  rapids,  Ottawa  River,  stated  to  consist 
of  1,891  pieces,  measuring  50,000  feet,  more  or  less,  to  be  delivered 
at  a  certain  boom  in  Quebec,  on  or  before  the  15th  of  June  then 
next,  and  to  be  paid  for  by  the  purchasers'  notes  at  ninety  days 
from  the  date  of  sale,  at  the  rate  of  d^d.  per  foot,  measured  o£F. 
If  the  quantity  turned  out  more  than  50,000  feet,  the  purchasers 
were  to  pay  for.  the  surplus,  on  delivery,  at  9^(2.,  and  if  it  fell 
short,  the  difference  was  to  be  refunded  by  the  sellers.  The  pur- 
chasers paid  for  50,000  feet  before  delivery,  according  to  the  con- 

(/)  5  B.  &  C.  S57.  man,  22  N.  H.  178.    A  sale  was  made  of 

(m)  [Although  there  was  originally  a  a  large  pile  of  slate,  at  a  cer-   Toung«. 

period  of  credit  given  for  the  bark,  yet  the  tain  price  per  ton,  to  be  paid   Aurtin. 

day  of  payment  was  passed  at  the  time  for  as  parcels  of  it  should  from  time  to 

when  the  part  taken  was  paid  time  be  taken  away,  and  the  purchaser, 

Swift,  ob«cr-   for,  and  when  the  plaintiff  re-  haying  paid  the  price  of  fourteen   tons, 

▼atioDB  on.     qaife<l  the  defendant  to  take  was  held  entitled  to  have  that  quantity 

and  pay  for  the  rest  of  the  bark.    The  ac-  weighed  and  separated  for  him,  but  that 

tion  was  for  bark  sold  and  delivered,  and  until  such  separation  he  had  no  property 

all  the  judges  agreed  that  there  had  been  in  any  specific  fourteen  tons,  and  could 

no  delivery,  and  consequently  the  action  not  maintain  trover  therefor.    Young  v. 

could  not  be  maintained.    The  decision  of  Austin,  6  Pick.  280.] 
the  point  respecting  the  transfer  of  title        (o)  6  Moore  P.  C.  116.    Sec,  also,  Wal- 

was  not  called  for,  and  was  made  by  a  di-  lace  v.  Breeds,  13  East,   522;   Rusk  v. 

vided  court.]  Davis,  2  M.  &  S.  397  ;  Austen  v.  Craven, 

(n)  [See  Prescott  v  Locke,  51  N.  H.  94,  4  Taunt.  644  ;  Shepley  v.  Davis,  5  Taunt. 

103,  104  ;  Stevens  v.,  Eno,  10  Barb.  95  ;  617  ;  Withers  v.  Lyss.  4  Camp.  237  ;  Bos- 

Dizon  V.  Myers,  7  Qrattan,  240 ;  Waldo  well  v.   Kilbom,   1 5   Moore   P.  C.  309 ; 

V.  Belcher,  U  Ired.  609 ;  Messer  v.  Wood-  [Hutchinson  v.  Hunter,  7  Penn.  St.  140.] 
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tract.  The  timber  did  not  arrive  in  Quebec  till  after  the  day  pre- 
scribed in  the  contract,  and  when  it  did  arrive,  the  raft  was  broken 
up  by  a  storm,  and  a  great  part  of  the  timber  lost,  before  it  was 
measured  and  delivered.  Held  that  the  property  was  not  trans- 
ferred until  measured,  (jt?)  and  that  the  purchasers  could  recover 
back  the  price  paid  for  all  timber  not  received,  and  damages  for 
breach  of  contract. 

§  325.  In  Gilmour  v.  Supple,  (g)  where  the  facts  were  identical 
with  the  preceding,  as  regards  the  sale  of  a  raft  of  tim-   (jiimour  v. 
ber,  which  was  broken  up  by  a  storm,  the  words  of  the   Supple, 
contract  were":  "  Sold  Allan,  Gilmour  &  Co  a  raft  of  timber,  now 
at  Carouge,  containing  white  and  red  pine,  the  quantity  about 
71,000  feet,  to  be  delivered  at  Indian  Cove  booms.     Price  for  the 
whole  7jd.  per  foot."  ,  The  raft  was  delivered  to  the  buyer's  ser- 
vant at  the  appointed  place,  and  broken  up  by  a  storm  the  same 
night.     The  court  held,  in  this  case,  that  the  property  had  passed, 
because  it  was  proven  that  the  raft  had  been  measured  before  de^ 
livery^  by  a  public  officer,  and  it  was  not  to  be  measured  q^^^^ 
again  by  the  vendor.     The  buyer  was  at  liberty  to  meas-  JJ®*^""^, 
ure  it  for  his  own  satisfaction,  as  in  Swanwick  v.  Soth-  wtisfa'c- 
.  em,  (r)  but  the  vendor  had  lost  all  claim  on  the  timber,   g^^an^i^k 
and  all  lien  for  price,  and  there  was  nothing  further  for  "•  Sothern. 
him  to  do,  either  alone,  or  concurrently  with  the  purchaser.  («) 

§  326.  In  Acraman  v.  Morrice,  (t)  the  defendant  had  contracted 
for  the  purchase  of  the  trunks  of  certain  oak  trees  from  Acraman 
one  Swift.  The  course  of  trade  between  the  parties  was,  ^^  Momce. 
that  after  the  trees  were  felled,  the  purchaser  measured  and 
marked  the  portions  that  he  wanted.  Swift  was  then  to  cut  off 
the  rejected  parts,  and  deliver  the  trunks  at  his  own  expense,  con- 
veying them  from  Monmouth  to  Chepstow.  The  timber  in  con- 
troversy had  been  bought,  measured,  and  paid  for,  but  the  rejected 
portions  had  not  yet  been  severed  by  Swift,  when  he  became  bank- 
rupt, and  the  felled  trees  then  lay  on  his  premises.  Defendant 
afterwards  had  the  rejected  portions  severed  by  his  own  men,  and 
carried  away  the  trunks  for  which  he  had  paid.    Action  in  trover, 

« 

(p)  [Prescott  V,  Locke,  51  N.  H.  94;  (»)  [See  Prescott  v.Locke,  51  N.  H.94; 

Gibbs  V.  Benjamin,  45  Vt.  124.]  Gibbs  t;.  Benjamin,  45  Vt.  124;  Bethel 

(9)  11  Moore  P.  C.  551 ;  [and  5  U.  C.  Steam  Mill  Co.  v.  Brown,  57  Maine,  9; 

C.  P.  318.]  Cooper  v.  Bill,  3  H.  &  C.  722.] 

(r)  9  Ad.  &  £.  895.  (0  8  C.  B.  449. 
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by  the  assignees  of  bankrnpt.  Held,  property  had  not  passed  to 
buyer,  Wilde  C.  J.  saying,  that  "  several  things  remained  to  be 
done  by  the  seller ;  ....  it  was  his  duty  to  sever  the  selected 
parts  from  the  rest,  and  convey  them  to  Chepstow,  and  deliver 
them  at  the  purchaser's  wharf,  (u) 

§  327.  But  in  Tansley  v.  Turner  (a:)  the  sale  by  the  plaintiff 
Tansiey  ».  was  as  follows :  "  1833.  Dec.  26  Bargained  and  sold 
Turner.        jyjj.^  George  Jenkins  all  the  ash  on  the  land  belonging 

to  John  Buckley,  Esq.,  at  the  price  per  foot  cube,  say  la.  Hd. 
Payment  on  or  before  29  Sept.  1884.  The  above  Geo.  Jenkins 
to  have  power  to  convert  on  the  land.  The  timber  is  now  felled ;  " 
and  some  trees  were  measured  and  taken  away  the  same  day. 
The  remaining  trees  were  marked  and  measured  some  time  after- 
wards, and  the  number  of  cubic  feet  in  the  several  trees  were  taken, 
and  the  figures  put  down  on  paper  by  the  plaintiff's  servant,  but 
the  whole  was  not  then  added  up,  and  the  plaintiff  said  he  would 
make  out  the  statement  and  send  it  to  Jenkins.  This  was  not 
done,  but  it  was  held  that  the  property  had  passed,  nothing  re- 
maining to  be  done  by  the  vendor  (y)  to  the  thing  sold,  (z) 
Cooper  V,  Coopcr  V.  Bill  (a)  was  very  similar  to  the  above  case  in 
®^"*  the  facts,  and  was  decided  in  the  same  way,  Tansley  v. 

Turner,  however,  not  being  cited  by  the  counsel  or  the  court. 

§  328.  In  Castle  v.  Playford  (J)  the  contract  was  for  the  sale 
Castle  V,  of  a  cargo  of  ice  to  be  shipped,  "  the  vendors  forwarding 
Playford  j^yjg  ^f  lading  to  the  purchaser,  and  upon  receipt  thereof 
the  said  purchaser  takes  upon  himself  all  risks  and  dangers  of 
the  seas^  rivers^  and  navigation  of  whatever  nature  or  kind  soever^ 
and  the  said  Playford  to  buy  cCnd  receive  the  said  ice  on  its  arrival 
at  ordered  port  ....  and  to  pay  for  the  same  in  cash  on  de- 
livery  at  20s,  per  ton^  weighed  on  hoard  during  delivery. ^^     Decla- 


(u)  [See  Prescott  v.  Locke,  51  N.  H. 
94 ;  Bethel  Steam  Mill  Co.  t;.  Brown,  57 
Maine,  9  ;  Bojnton  v,  Veazie,  24  lb.  286 ; 
Terry  v.  Wheeler,  25  N.  Y.  520 ;  Kelsea  v. 
Haines,  41  N.  H.  246,  255;  Hale  t;.  Hunt- 
ley, 21  Vt.  147;  Brewer  v,  Salisbury,  9 
Barb.  511  ■;  Olyphant  v.  Baker,  5  Denio, 
379 ;  Birge  ».  Edgerton,  28  Vt.  291  ; 
Hntchins  t;  Gilchrist,  23  lb.  88 ;  Mills  v. 
Camp,  14  Conn.  219;  Bradley  t;.  Wheeler, 
44  N.  Y.  495.] 

(x)  2  Scott,  238;  2  Bing.  N.  C.  151. 


(y)  [That  it  is  indifferent  whether  the 
thing  is  to  be  done  by  the  vendor  or  pur- 
chaser, see  Fuller  p.  Bean,  34  N.  H.  300, 
301  ;  Prescott  w.  Locke,  51  lb.  94,  cited 
ante,  §  319,  note  (c) ;  Gibbs  r.  Benjamin, 
45  Vt.  124,  128.] 

(z)  [See  Cunningham  v.  Ashbrook,  20 
Mo.  553;  Birge  v.  Edgerton,  28  Vt.  291  ; 
Hyde  v.  Lathrop,  3  Keyes,  600 ;  Mills  v. 
Camp,  14  Conn.  219.] 

(a)  3  H.  &  C.  722 ;  34  L.  J.  Ex.  161. 

(b)  L.  R.  5Ex.  165;  7  Ex.98. 
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ration  for  the  price  by  the  vendor,  and  plea  that  the  cargo  did  not 
arrive  at  the  ordered  port,  and  the  plaintiffs  were  not  willing  and 
ready  to  deliver.  On  demurrers  to  the  declaration  and  the  plea, 
Martin  and  Channell  BB.  were  of  opinion  (Cleasby  B.  dis.  )  that 
the  property  did  not  pass  by  the  terms  of  the  contract,  that  the 
time  for  payment  had  not  arrived,  and  that  the  defendant  was  not 
liable :  but  in  the  exchequer  chamber  the  judgment  was  unani- 
mous for  the  plaintiff,  Cockbum  C.  J.  and  Blackburn  J.  express- 
ing a  very  decided  opinion  that  the  property  passed  by  the  agree- 
ment, but  the  case  was  not  decided  on  that  point,  but  on  where 
the  ground  that  whether  the  property  passed  or  not,  the  ^"^^^^y^ 
defendant  undertook  to  pay  for  it  if  delivery  was  pre-  of  delivery 

•^  'f  *■  nrice  must 

■vented  by  dangers  of  the  sea ;  and  that  in  cases  where  L  paid, 
property  is  to  be  paid  for  on  delivery,  and  where  the  property 
risk  of  delivery  is  assumed   by  the  purchaser,  if  the  J^m,*!? 
destruction  of  the  property  prevents  the  delivery,  the  ftroyj^^b^e- 
payment  is  still   due,  as   decided   in   the  cases  below   foredeiiv- 
cited.  ((?) 

§  329.  Similar  questions  were  involved  in  Martineau  v.  Kitch- 
ing,  (rf)  where  sugars  were  sold  by  the  manufacturer  Martineau 
to  a  broker.  The  terms  were,  "  Prompt  at  one  month :  iig. 
goods  at  seller's  risk  for  two  months."  The  goods  had  been 
marked,  and  paid  for  in  advance  of  being  weighed,  at  an  approx- 
imate sum,  which  was  to  be  afterwards  definitely  adjusted  and 
settled  when  the  goods  came  to  be  weighed,  on  delivery  ;  and  part 
of  them  had  been  taken  away  by  the  purchaser.  The  residue  was 
destroyed  by  fire  after  the  lapse  of  the  two  months,  and  before 
being  weighed.  Held  by  Cockbum  C.  J.  that  the  property  had 
passed  to  the  purchaser :  and  the  other  members  of  the  court 
seemed  to  agree  with  him,  but  the  case  was  decided  on  the  same 
ground  as  that  of  Castle  v.  Playford,  9upra. 

(c)  Alexander  t;.  Gardner,  1  Bing.  N.  cover  the  price,  if   the    risk   is  clearly 

C.  671 ;  Fraf^no  v.  Long,  4  B.  &  C.  219.  thrown  on  the  purchaser,  by  ascertaining 

Amxrtalo-       [Where  the  payment  for  spe-  the  amount  as  nearly  as  may  be,  by  eyi- 

mmt  of  eific  goods  sold  on  credit  is  to  dence  competent  for  that  purpose.    Black- 

j^o^  d»-'       be  made  at  so  much  by  the  bum  J.  in  Martineau  v.  Kitching,  L.  R.  7 

sfcrojed.  pound,  or  bushel,  or  the  like,  Q.  B.  455,  456 ;  Alexander  v.  Gardner,  1 

and  the  price  if  not  ascertained,  and  can-  Bing.  N.  C.  671 ;  Turley  v.  Bates,  2  H.  & 

not  be  ascertained  with  precision,  in  con-  C.  200 ;  Castle  v.  Playford,  L.  R.  7  Ex. 

sequence  of   the  goods  being  lost  or  de-  98 ;  McConnell  t;.  Hughes,  29  Wis.  537.] 
stroyed,  the  seller  may,  neyertheless,  re-        (d)  L.  R.  7  Q.  B.  436. 
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§  330.  A  statement  is  made  by  the  learned  editors  of  Smith's 
Goods  sold  Leading  Cases,  vol.  i.  p.  148,  that  "  it  was  held  in  a 
K.'^„l^  modern  case  in  the  court  of  exchequer  (which  seems 
^^artwdar*  °^*  ^^  have  been  reported)  that  the  property  in  a  speci- 
piace.  fied  chattel  bought  in  a  shop  to  be  paid  for  upon  being 

sent  home  did  not  pass  before  delivery  ;  "  and  in  accordance  with 
this  is  the  dictum  of  Cockburn  C.  J.  in  the  Calcutta  Company  v. 
De  Mattos,  («)  that  "  if  by  the  terms  of  the  contract  the  seller 
engages  to  deliver  the  thing  sold  at  a  given  place,  and  there  be 
nothing  to  show  that  the  thing  sold  was  to  be  in  the  mean  time  at 
the  risk  of  the  buyer ^  the  contract  is  not  fulfilled  by  the  seller 
unless  he  delivers  it  accordingly."  In  both  these  instances,  as  in 
Acraman  v.  Morrice,  (/)  something  remained  to  be  done  by  the 
seller  to  the  thing  sold  in  order  to  make  the  agreement  an  exe- 
Langton  v.  cuted  contract.  In  Langton  v.  Higgins  (^g)  it  was  held 
iggjns.  ^Y^^^  where  the  buyer  had  purchased  in  advance  all  the 
in^buye^r^s  ^^^P  ^^  peppermint  oil  to  be  raised  and  manufactured 
packages,  by  a  farmer,  the  property  passed  to  the  buyer  in  all  the 
oil  which  had  been  put  by  the  farmer  into  the  buyer's  bottles  and 
weighed,  although  never  delivered  to  him. 

§  331.  But  the  property  in  goods  will  pass,  even  though  some- 
where thing  remain  to  be  done  by  th^  vendor,  in  relation  to 
u to^be"^  the  goods  sold,  after  their  delivery  to  the  vendee.  (K) 
goSds^by^^  Thus,  where  by  the  custom  of  the  trade,  if  the  goods 
vendor         gQJ^j  continued  to  lie  at  the  wharf  after  the  sale,  the 

after  de-  ^ 

livery.         vcudor  was  bound  to  pay  for  the  warehousing  during 

(e)  32  L.  J.  Q.  B.  322, 355.  of  sale,  but  woald  be  taken  to  refer  to  the 
(/)  8  C.  B.  449 ;  19  L.  J.  C.  P.  57.  adjustment  of  the  final  settlement  as  to 
{g)  4  H.  &  N.  402;  28  L.  J.  Ex.  252.  the  price.  The  sale  would  be  as  complete 
(h)  [See  post,  §  334,  note  {t) ;  Nesmich  as  a  sale  upon  credit,  before  the  actual 
J.  in  Kelsea  v.  Haines,  41  N.  H.  254,  255  ;  payment  of  the  price."  Lingham  u.  Eg- 
Richmond  Iron  Works  v.  Woodruff,  8  gleston,  27  Mich.  824 ;  Cooley  C.  J.  in 
Gray,  447 ;  Wells  J.  in  Odell  v.  Boston  &  Wilkinson  v.  Holiday,  33  lb.  388.  See 
Maine  Kailroad,  109  Mass.  50,52;  Scud-  per  Shaw  C.  J.  in  Orcutt  v.  Nelson,  1 
der  V.  Bradbury,  106  lb.  422.  In  Ma-  Gray,  543,  and  in  Sumner  v.  Hamlet,  12 
comber  v\  Parker,  13  Pick.  175,  183,  Pick.  82,  83,  where  it  was  said  that  the 
Actual  deily.  Wilde  J.  said  :  **  Where  the  rule  that  the  property  does  not  pass  when 
S^t*"^''  S9^^^  *^*  actually  delivered,  anything  l^mains  to  be  done,  &c.  applies 
intentional  that  showa  the  intent  of  the  to  cases  of  constructiye  delivery  and  con- 
to  title,  parties  to  complete  the  sale  structive  possession,  and  not  to  ca.ses 
by  the  delivery,  and  the  weighing  or  meas-  where  there  is  an  actual  delivery.  The 
uring  or  counting  afterwards  would  not  same  is  said  by  Nesmith  J.  in  Kelsea  i;. 
be  considered  as  any  part  of  the  contract  Haines,  8upra.\ 
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fourteen  days  :  held  that  this  did  not  prevent  the  property  from 
passing  from  the  moment  of  the  delivery,  (i)  And  the  same 
point  was  held  in  Greaves  v.  Hepke,  (A)  where  by  the  usage  at 
Liverpool  the  vendor  was  bound  to  pAy  warehouse  rent  for  two 
months  after  the  sale,  and  the  goods  were  distrained  during  the 
interval  for  rent  due  by  the  warehouseman  to  his  lessor.  This 
risk,  it  was  decided,  must  be  boi*ne  by  the  purchaser.  The  deci- 
sion would  no  doubt  be  the  same  in  other  familiar  cases,  as  if  a 
vendor  should  engage  to  keep  in  good  order  for  a  certain  time 
after  the  sale  a  watch  or  clock  sold ;  or  to  do  certain  repairs  to 
a  ship  after  the  sale  and  delivery,  (l) 

§  332.  In  Turley  v.  Bates  (m)  (also  reported  sub  nam,  Furley 
V.  Bates),  (n)  the  jury  found  that  the  bargain  between   Turley*. 
the  parties  was  for  an  entire  heap  of  fire-clay,  at  2«.   ^hgre 
per  ton.     The  buyer  was,  at  his  own  expense,  to  load   ?**?®ul*"^ 
and  cart  it  away,  and  to  have  it  weighed  at  a  certain   done  to  the 
machine  which  his  carts  would  pass  on  their  way  when   the  buyer. 
caiTying  off  the  clay.     All  the  authorities  were  reviewed  by  the 
court,  and  it  was  held  that  the  property  had  passed  by  the  con- 
tract, great  doubt  being  expressed  whether  the  general  rule  could 
be  made  to  extend  to  cases  where  something  remains  to  be  done 
to  the  goods,  not  hy  the  seller^  but  by  the  buyer,  (o)     Without 
determining  this  point,  the  conclusion  was  drawn  that  from  the 
terms  of  the  contract  as  established  by  the  verdict  of  the  jury, 
the  intention  of  the  parties  was  that  the  property  should  pass,  and 
this  was  what  the  court  must  look  to  in  every  case.  (/?) 

§  333.  In  Kershaw  v.  Ogden  (j)  the  facts  as  found  by  the  jury 
were  that  the  defendants  purchased  four  specific  stacks   Kershaw 
of  cotton  waste,  at  1«.  9<i.  per  pound,  the  defendants  to  **  <^gden. 
send  their  own  packer  and  sacks  and  cart  to  remove  it.     The  de- 
fendants sent  their  packer  with  eighty-one  sacks,  and  he,  aided 
by  plaintiff's  men,  packed   the  four  stacks  into  the  eighty-one 

(t)  Hammond  v.  Anderson,  1  B.  &  P.  the  sale  complete  is  to  bo  done  by  the 

N.  R.  69.  buyer,  or  by  the  sellor,  or  by  a  third  per- 

(k)  2  B.  &  A.  131.  son."    Prescott  v.  Locke,  51  N.  H.  102  ; 

(/)    [See  Marble  v.  Moore,  102  Mass.  Gibbs  v.*  Benjamin,  45  Vt.  124,  128.] 

443.]  (p)  Logan  v.  Le  Mesuricr,  6  Moore  P. 

(m)  2  H.  &  C.  200.  C.  116,  and  Hinde  v.  Whitehouse,  7  East, 

(n)  33  L.  J.  Ex.  43.  558.     [As  to  the  effect  to  be  given  to  in- 

(o)  [In  Fuller  v.  Bean,  34  N.  H.  290,  tention  in  such  cases,  see  ante,  §  311,  and 

301,  Bell  J.  said :  "  We  think  it  is  indiffer-  note  (c).] 

ent  whether  the  act  to  be  done  to  render  (9)  3  H.  &C.  717,  and  34  L.  J.  Ex.  159. 
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sacks.  Two  days  afterwards  twenty-one  of  the  sacks  were  weighed 
and  taken  to  defendant's  premises.  The  rest  were  not  weighed. 
The  same  day  the  twenty-one  sacks  were  returned  by  the  defend- 
ants, who  objected  to  the  quality.  The  cart  loaded  with  the  waste 
was  left  at  the  plaintiff's  warehouse,  and  he  put  the  waste  into  the 
warehouse  to  prevent  its  spoiling.  Held,  in  an  action  on  counts  for 
not  accepting,  and  for  goods  bargained  and  sold,  and  goods  sold 
and  delivered,  that  the  plaintiffs  were  entitled  to  recover,  Pollock 
C.  6.  saying  the  case  was  not  distinguishable  in  principle  from 
Furley  v.  Bates,  and  Martin  B.  saying  that  on  the  finding  "  the 
property  in  the  four  stacks  became  the  property  of  the  buyers^  and 
the  plaintiff  became  entitled  to  the  price  in  an  action  for  goods 
bargained  and  sold^  This  dictum  was  not  necessaryto  the  de- 
cision, because  there  was  a  special  count  for  non-accepting,  under 
which  the  recovery  could  be  supported,  even  if  the  contract  was 
executory.  The  dicta  of  the  two  learned  barons  in  this  case  may, 
perhaps,  be  reconciled  with  the  decision  in  Simmons  v.  Swift,  (r) 
on  the  ground  that  the  purchasers,  by  their  return  of  the  sacks 
weighed,  and  refusal  to  take  any,  had  waived  the  condition  that 
the  remainder  should  be  weighed  by  the  vendor. 

§  334.  In  -Young  v,  Matthews  («)  a  purchaser  of  1,300,000 
Young  V.  bricks  sent  his  agent  to  the  vendor's  brick-field  to  take 
Matthews,  delivery,  and  the  vendor's  foreman  said  that  the  bricks 
were  under  restraint  for  rent,  but  if  the  man  in  possession  were 
paid  out,  he  would  be  ready  to  deliver  the  bricks  ;  and  he  pointed 
out  three  clumps /rom  which  he  should  make  the  delivery,  of  which 
one  was  of  finished  bricks,  the  second  of  bricks  still  burning,  and 
the  third  of  bricks  moulded,  but  not  burnt.  The  buyer's  agent 
then  said :  "  Do  I  clearly  understand  that  you  are  prepared  and 
will  hold  and  deliver  this  said  quantity  of  bricks  ?  "  to  which  the 
answer  was,  "  Yes."  This  was  held  a  sufficient  appropriation  to 
pass  the  property,  although  the  bricks  were  neither  finished  nor 
counted  out ;  the  court  however,  laying  stress  on  some  other  cir- 
cumstances to  show  that  this  was  the  intention  of  the  parties. 
This  case  is  only  reconcilable  with  the  authorities  on  the  ground 
that  as  matter  of  fact^  the  proof  showed  an  intention  of  the  par- 
ties to  take  the  case  out  of  the  general  rule,  (f) 

(r)  5  B.  &  C.  857 ;  ante  §  323.  for  the    sale  of    specific   goods,  and  of 

(s)  L.  R.  2  C.  P.  127 ;  37  L.  J.  C.  P.  goods    identified   and   appro-   Fact  that 

{t)  [Ante,  §  311,  note  (c) ;  Waldron  v.     priated  to  the  purchaser  with   ^malnsto 

Chase,  37  Maine,  414.    It  has  been  held     his  consent,  will,  if  such  ap-   b«<Jioneto 
.  m    ^     goods  not 

in  manj  American  cases  that  a  contract    pears  to  be  the  intent  of  the   oonolasiro 
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§  835.  Another  class  of  cases  illustrative  of  the  rules  now  un- 
der consideration  are  those  in  which  the  subject  of  the  where  the 
contract  is  an  unfinished  or  incomplete  thing,  a  chattel  ^fiufahed 

parties,  express  or  implied,  from  the  cir-  mer,  78  IIL  492 ;  The  Bank  of  Montreal 
cumstaDces,  pass  to  the  purchaser  the  ti-  v.  McWhirter,  17  U,  C.  C.  P.  506.  But, 
tie  to  the  property  without  delivery,  al-  on  the  other  hand,  where  by  the  intent  of 
though  something  may  remain  to  be  done  the  parties  anything  remains  to  be  done 
by  the  seller  to  put  the  property  into  the  before  the  sale  is  to  be  considered  by 
condition  in  which  it  is  finally  to  be  de-  them  as  complete,  whether  to  be  done  by 
livered  to  the  purchaser.  See  Marble  v.  the  vendor  or  purchaser,  or  by  a  third 
Moore,  102  Mass.  443 ;  Bemis  v.  Morrill,  person,  the  right  of  property  does  not 
38  Vt.  153;  Bethel  Stenm  Mill  Co.  v.  pass;  Prescott  v.  Locke,  51  N.  H.  94; 
Brown,  57  Maine,  9;  Terry  i;.  Wheeler,  Foster  v.  Ropes,  111  Mass.  10;  Walrath 
25  N.  Y.  520 ;  Fuller  v.  Bean,  34  N.  H.  v.  Ingles,  64  Barb.  265 ;  Darden  v.  Love- 
302;  Riddle  r.  Vamum,  20  Pick.  280;  lace,  52  Ala.  289;  Pike  v.  Vaughnn,  39 
Ford  V.  Chambers,  28  Ca).  13;  Burr  v.  Wis.  499;  Levey  v.  Lowndes,  2  Low.  C. 
Williams,  23  Ark.  244.  See  §  315,  note  257;  Flanders  v,  Maynard,  58  Ga.  56; 
(/),  ante.  So  although  something  remains  although  the  property  itself  may  be  placed 
to  be  done  for  the  purpose  of  testing  the  in  the  hands  of  the  purchaser.  See  Ward 
property,  or  to  fix  the  amount  to  be  paid,  v.  Shaw,  7  Wend.  404  ;  Fuller  v.  Bean,  34 
by  weighing,  measuring,  counting,  or  the  N.  H.  290;  Parker  v.  Mitchell,  5  lb.  165; 
like.  Fitch  o,  Burk,  38  Vt.  683,  689 ;  Stone  v.  Peacock,  35  Maine,  385 ;  Messer 
Riddle  v.  Varnum,  20  Pick,  283,  284;  v.  Woodman,  22  N.  H.  181,  182;  Ocking- 
Cbapman  J.  in  Denny  v.  Williams,  5  Al-  ton  v.  Richey,  41  lb..  275,  281  ;  Field  v, 
len,3, 4;  Wilde  J.  in  M scomber  v.  Parker,  Moore,  Hill  &  Denio,  418,  421;  Eein  v, 
13  Pick.  182,  183  ;  Cnshman  v.  Holyoke,  Tupper,  52  N.  Y.  550.  Delivery  to  the  pur- 
34  Maine,  289  ;  Famum  v.  Perry,  4  Law  chaser  is,  however,  regarded  Delirery  to 
Rep.  (Boston)  276  ;  Williams  v.  Adams,  3  As  very  strong  evidence  of  a  ge"ral!y' 
Sneed  (Tcnn.),  359;  Ford  v.  Chambers,  completed  sale,  generally  de-  decUiye. 
28  Cal.  13;  Filkins  v.  Whyland,  24  N.  Y.  cisive,  as  against  any  presumption  aris- 
341;  Russell  r.  Carrington,  42  lb.  118;  ing  from  the  mere  fact  that  the  goods 
Terry  v.  Wheeler,  25  lb.  525 ;  Bellows  J.  sold  have  not  been  counted,  weighed, 
in  Ockington  v.  Richey,  41  N.  H.  279 ;  measured,  or  the  like.  Kelsca  r.  Haines, 
Hyder.  Lathrop,  3Tr.  App.  (N.  Y.)320;  41  N.  H.  246,  254,  255;  Macomber  v. 
Cnmmins  &.  Griggs,  2  Du vail,  87 ;  Burr  v.  Parker,  13  Pick.  175;  Scudder  v.  Brad- 
Williams,  23  Ark.  244;  Kclsea  v.  Haines,  bury,  106  Mass.  422;  Odell  v.  Boston  & 
41  N.  H.  246,  255;  Boswell  v.  Green,  1  Maine  Railroad,  109  lb.  50;  Wilkinson 
Dutcher  (N.  J.),  390,  398;  Sewell  v.  v.  Holiday,  33  Mich.  386  ;  Toledo  &c.  R. 
Eaton,  6  Wis.  490 ;  Warren  v.  Milliken,  R.  Co.  r.  Chew,  67  111.  378 ;    Cooley  J. 

57  Maine,  97  ;  Cushing  v.  Breed,  14  Alien,  in  Lingham  v.  Eggleston,  27  Mich.  328 ; 
876 ;  Dennis  v,  Alexander,  3  Penn.  St.  Ober  v.  Carson,  62  Mo.  209  ;  Pike  v. 
50;  McCandlish  v.  Newman,  22  lb.  465;  Vaughan,  39  Wis.  499;  ante,  §  331,  note 
Stone  t7.  Peacock,  35  Maine,  385;  Butter-  (A).  In  Halterline  v.  Rice,  62  Barb.  597, 
worth  V.  McKinly,ll  Humph.  206;  Watts  598,  MuUin  J.  said  :  "  So  long  as  couits 
V.  Hendry,  13  Florida,  523;  Wilkinson  u.  permit  intention  to  enter  into  the  deter- 
Holiday,  33  Mich.  386 ;  Shelton  v.  Frank-  mination  of  questions  of  this  kind,  so 
Ho,  68  111.  333 ;  Woodruff  v.  United  long  will  cases  be  left  to  be  determined 
States,  7  Ct.  of  CI.  605 ;  Graff  v.  Fitch,  by  their  own  peculiar  facts  and  circum- 

58  111.  373;  Groat  v.  Gile,  51  N.  Y.  431  ;  stances;  and  while  that  is  the  case  the 
Morrow  v.  Reed,  30  Wis.  81 ;  Morrow  v.  law  of  sales  will  be  involved  in  doubt,  and 
Campbell,  lb.  90 ;   Straus  v.  Minzeshei-  the  parties  to  them  in  litigation.''] 
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or  incom-  not  in  a  deliverable  state,  as  a  partly  built  carriage  or 
erty^'does^'  ship.  Leaving  out  of  view  the  cases  (u)  where  no  spe- 
nniess^con-  ^^^^  chattel  has  been  appropriated  (to  be  considered 
tentioiTbe  ^^*^»  ^^'  ^Oi  ^^  ^^^^  ^®  found  that  the  courts  have  held 
shown.  it  necessary  to  show  an  express  intention  in  the  parties 
that  the  property  should  pass  in  a  specific  chattel  unfinished  at 
the  time  of  the  contract  of  sale,  in  order  to  take  the  case  out  of 
the  general  rule  that  governs  where  goods  are  not  in  a  deliver- 
able state,  (x) 

(u)  Mucklow  17.  Mangles,  1  Taunt.  318;  6  Gray,  149,  152;  Mixer  v.  Howarth,  21 

Bishop  t>.  Crawshay,  3  B.  &  C.  418;  At-  Pick.    205;    Gamage    v,    Alexander,    14 

kinson  v.  Bell,  8  B.  &  C.  277.  Texas,  414;  Johnson  v.  Hunt,  11  Wend. 

(x)  [Thorndike  v,  Bath,  114  Mass.  116.  139 ;  Bennett  v.  Plait,  9  Pick.  558  ;  Vea- 
The  rule  that  the  title  to  property  does  zie  v.  Holmes,  40  Maine,  69;  Elliott  v. 
not  pass  while  anything  remains  to  be  Edwards,  6  Vroom  (N.  J.),  265;  Merritt 
done  to  ascertain  either  the  quantity  or  v.  Johnson,  7  John.  473 ;  Gregory  t\  S try- 
price  applies  as  well  to  property  there-  ker,  2  Denio,  628 ;  Sutton  v.  Campbell,  2 
after  to  be  manufactured  as  to  that  al-  Thomp.  &  C.  (N.  Y.)  595;  The  West  Jei^ 
ready  in  esse.  Halterine  v.  Rice,  62  Barb,  scy  K.  K.  Co.  v.  The  Trenton  Car  Works, 
In  case  of  593.  The  general  rule  of  law  3  Vroom,  517;  Middlesex  Co.  i;.  Osgood, 
SS^ufac^*     ^  ^*^  ""ider  a  contract  for  4  Gray,  447  ;  Rider  v.  Kellcy,  32  Vt.  268; 

ured,  strong  supplying  labor  and  materials,  Mclntyre  ».  Kline,  30  Miss.  361;  Brown 
presumption         /        ,  .  ,  .  ,  ^  ,,  «  ,     .  .       ^,     , 

that  Utie  is     and  making  a  ship  or  other     v.  Foster,  113  Mass.  136;  Zaleski  i7.  Clark, 

untilcompie-  chattel,  no  property  passes  to  44  Conn.  218;  Gowans  v.  Consolidated 
Uon.  the  vendee  till  the  chattel  is  Bank  of  Can.  43  U.  C.  Q.  B.  318;  Pow- 
completed  and  delivered,  or  ready  to  be  era  v.  Barber,  7  Alb.  L.  J.  170;  Higgins 
delivered.  This  rule  must  prevail  in  all  v.  Murray,  73  N.  Y.  252;  Hubbard  v. 
cases,  unless  a  contrary  intent  is  expressed  O'Brien,  8  Hun,  244;  §  351,  note  (fR), 
or  clearly  implied  from  the  terms  of  the  post.  But  in  Goddard  v.  Binney,  115 
contract.  Bigelow  C.  J.  in  Williams  v.  Mass.  450,  the  facts  of  which  are  stated 
Jackman,  16  Gray,  517;  Elliott  i;.  £d-  ante,  §  109,  note  (^),  it  was  held  that  when 
wards,  6  Vroom,  265;  Wright  v,  O'Brien,  the  seller  has  done  everything  he  was  to 
5  Daly,  54.  Where  a  party  contracts  to  do  under  an  executory  agreement  for  the 
Titio  to  ma-  repair  a  house  and  furnish  manufacture  and  sale  of  a  specific  chat- 
to'repiii^^  the  materials,  the  title  to  the  tel,  which  was  to  be  manufactured  in  con- 
building,  materials  does  not  pass  until  formity  with  the  terms  of  the  agreement, 
they  are  affixed  to  the  house.  Johnson  t;.  and  has  given  notice  thereof  to  the  pur- 
Hud  t,  11  Wend.  135;  Abbott  v.  Blossom,  chaser,  the  general  property  in  the  chattel 
66  Barb.  353.  It  has  been  held  that  vests  in  the  purchaser,  and  the  chattel  is 
neither  the  manufacture  of  an  article,  pui^  at  his  risk.  On  this  point  Ames  J.  said  : 
suant  to  the  order  of  a  customer,  nor  the  "  In  the  present  case,  nothing  remained 
tender  of  the  article,  when  manufactured,  to  be  done  on  the  part  of  the  plaintiff, 
is  sufficient  to  transfer  the  title.  Moody  The  price  had  been  agreed  pnt^^mQ 
v.  Brown,  34  Maine,  107.  See  Pettingill  upon ;  the  specific  chattel  had  deiiyeryby 
V.  Merrill,  47  lb.  109.  There  must  be  an  been  finished  according  to  or-  J^Jf^J^^' 
acceptance  of  the  article,  either  express  or  der,  set  apart  and  appropri-  always  neo- 
implied,  before  the  title  will  pass.  Moody  ated  for  the  defendant,  and  *"*^' 
V.  Brown,  supra;  Andrews  v.  Durant,  1  marked  with  his  initials.  The  plaintiff 
Keman  (N.  Y.),  35 ;  Blaisdell  v.  Souther,  had  not  undertaken  to  deliver  it  elae- 
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§  836.  In  the  case  of  Woods  v.  Russell,  (y)  decided  in  1822, 
the  ship-builder  had  contracted  with  defendant  to  build  woods  o. 
a  ship  for  him  and  to  complete  her  in  April,  1819  ;  the  ^"*^®^- 
defendant  was  to  pay  for  her  by  four  instalments,  the  first  when 
the  keel  was  laid,  the  second  when  at  the  light  plank,  and  the 
third  and  fourth  when  the  ship  was  launched ;  the  ship  was  meas- 
ured with  the  builder* 9  privity  while  yet  unfinished,  in  order  that 
def&ndant  might  get  her  registered  in  his  name  ;  the  builder  signed 
the  certificate  necessary  for  her  registry,  and  the  ship  was  regis- 
tered in  defendant's  name  on  the  26th  of  June,  and  he  paid  the 
third  instalment.  On  the  30th  the  builder  committed  an  act  of 
bankruptcy,  and  on  the  2d  of  July  the  ship  was  taken  possession 
of  by  the  defendant  before  she  was  completed.  The  defendant 
had  also  in  the  previous  March  appointed  a  master,  who  superin- 
tended the  building,  had  advertised  her  for  charter  in  May,  and 
on  the  16th  of  June  had  chartered  her,  with  the  shipbuilder's 
privity,  for  a  voyage.  An  action  in  trover  was  brought  by  the 
assignees  of  the  bankrupt,  and  it  was  held  that  the  property  had 
passed,  ^^  because  the  ship-builder  signed  the  certificate  to  enable 
the  defendant  to  have  the  ship  registered  in  the  defendant's  name, 
and  by  that  act  consented,  as  it  seems  to  us,  that  the  general 
property  in  the  ship  could  be  considered /rom  that  time  as  being 
in  the  defendant."  It  is  thus  clearly  intimated  that,  in  the  ab- 
sence of  some  special  evidence  of  intention,  the  property  would 
have  remained  in  the  builder. 

§  837.  In  Clarke  v.  Spence  (2)  the  defendants  were  the  as- 
signees of  a  bankrupt  ship-builder  named  Brun ton.     In  d^i^ep 
February,  1832,  Brimton   had  agreed  to  build  a  ship   Spence. 

where  than  on  his  own   premises.     He  fire,  while  the  chattel  remained  in    the 

gave  notice  that  it  was  finished,  and  pre-  plaintiff's  possession."     See   Higgins  v. 

sented  his   bill  to  the    defendant,   who  Murray,  4  Hun   (N.  Y.),  565;  Pratt  v. 

promised  to  pay  it  soon.    He  had  previ-  Maynard,  116  Mass.  388;    Shawhan  v, 

oasly  requested  that  the  carriage  should  Van  Nest,  25  Ohio  St  490,  cited  and  stated 

not  be  sold,  a  request  which  substantially  post,  §  763,  in  note  (s).] 

is  equivalent    to  asking  the  plaintiff  to  (y)  5  B.  &  Aid.  942.    [This  case  was 

keep  it  for  him  when  finished.     With-  followed  with  approval  in  Sandford   v. 

out  contending  that  these  circumstances  Wiggins  Ferry  Co.  27  Ind.  522.    See  An- 

amount   to    a    delivery  and    acceptance  glo-£gyptiau  Navigation   Co.  v.  Rennie, 

within  the  statute  of  frauds,  the  plaintiff  L.  R.  10  C.  P.  271,282.] 

may  well  claim  that  enough  has  been  done,  (z)  4  A.  &  £.  448.     See,  also,  Rcid  1;. 

in  a  case  not  within  the  statute,  to  vest  Fairbanks,  13  C.  B.  692;  22  L.  J.  C.  P. 

the  general  ownership  in  the  defendant,  206 ;  [Anglo-Egyptian  Navigation  Co.  v. 

and  to  cast  upon  him  the  lisk  of  loss  by  Bennic,  L.  R.  10  C.  P.  271,  281.] 
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(not  the  one  in  question  in  the  action)  for  the  plaintiff,  according 
to  certain  specifications,  under  the  superintendence  of  an  agent 
appointed  by  plaintiff,  for  8,250Z.  payable  as  follows :  400?.  when 
the  ship  was  rammed,  400Z.  when  timbered,  400Z.  when  decked, 
500Z.  when  launched,  the  residue,  1,5002.,  half  at  four  and  half  at 
six  months.  In  July  he  agreed  to  build  another  vessel,  of  speci- 
fied dimensions,  for  8,4002.,  to  be  finished  like  the  previous  ship, 
and  ^^  the  vessel  to  be  launched  in  the  month  of  December  next, 
and  to  be  paid  for  in  the  same  way  "  as  the  first  vessel,  ^^  Mr. 
Howard  (plaintiff's  agent)  to  superintend  the  building  and  to  be 
paid  40Z.  for  the  same."  Brunton  proceeded  to  build  the  vessel, 
and  before  his  bankruptcy  she  was  rammed  and  timbered,  and 
two  instalments  paid  accordingly.  200Z.  were  also  paid  by  antic- 
ipation on  account  of  the  third  instalment.  When  Brunton  be- 
came bankrupt,  1,002Z.  11«.  had  been  paid  him  on  account,  and 
the  frame  of  the  vessel  was  then  worth  1,601Z.  Ids.  7<2.,  that 
being  the  value  of  the  timber  and  work  done  on  her.  The  case 
was  elaborately  argued  in  November,  1835,  and  held/  under  ad- 
visement till  the  ensuing  February,  when  Williams  J.  delivered 
the  judgment.  Much  stress  had  been  laid,  in  argument,  on  a  pas- 
sage in  the  opinion  delivered  by  Bayley  J.  in  Atkinson  v.  Bell,  (a) 
in  which  he  said  that  ^^  the  foundation  of  the  decision  in  Woods 
v.  Russell  (6)  was,  that  as  by  the  contract  given  portions  of  the 
price  were  to  be  paid  according  to  the  progress  of  the  work,  by 
the  payment  of  those  portions  of  the  price  the  ship  was  irrevoca- 
bly appropriated  to  the  person  paying  the  money  ;  that  was  a  pur- 
chase of  the  specific  articles  of  which  the  ship  was  made."  In 
commenting  upon  this  dictum^  Williams  J.  showed  that  in  Woods 
V.  Russell  (c)  the  decision  did  not  turn  upon  any  such  point,  al- 
though there  were  extra-judicial  expressions  strongly  tending  to 
that  view,  and  he  continued :  ^'  If  it  be  intended  in  this  passage 
that  the  specific  appropriation  of  the  parts  of  a  vessel  while  in 
prtigress,  however  made,  of  itself  vests  the  property  in  the  per- 
son who  gives  the  order,  the  proposition  in  so  general  a  form  may 

be  doubtful Until  the  last  of  the  necessary  materials  be 

added,  the  vessel  is  not  complete  ;  the  thing  contracted  for  is  not 
in  existence ;  for  the  contract  is  for  a  complete  vessel  not  for 
parts  of  a  vessel,  and  we  have  not  been  able  to  find  any  authority 

(a)  8  B.  &  C.  277,  282.  (c)  Ibid. 

(6)  5B.  &A.  942. 
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for  saying  that  while  the  thing  contracted  for  is  not  in  existence 
as  a  whole  and  is  incomplete,  the  general  property  in  such  parts  of 
it  as  are  from  time  to  time  constructed  shall  vest  in  the  purchaser, 
except  the  above  passage  in  the  case  of  Woods  v.  Russell."     The 
court,  however,  held  that  the  passage  cited  from  Woods   Where 
V.Russell   was  "founded  on  the  notion  that  provision   building  a' 
for  the  payment  regulated  by  particular  stages  of  the   y^des^fo" 
work  is  made  in   the  contract  with  a  view  to  give  the   wment 
purchaser   the  security  of  certain  portions  of  the  work  menis. 
for  the  money  he  is  to  pay,  and  is  equivalent  to  an  express  prom- 
sion  that  on  payment  of  the  first  instalment  the  general  property 
in  so  much  of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaserJ*^     The  court,  with  the  intimation  of  a  wish  that  the 
intention  of  the  parties  had   been  expressed  in  less  ambiguous 
terms,  deliberately  adopted  this  dictum  from  Woods  v.  Russell 
as  a  rude  of  construction^  by  which,  in  similar  ship-building  con- 
tracts, the  parties  are  held  to  have  by  implication  evinced  an  in- 
tention that  the  property  shall  pass^  notwithstanding  the  general 
rule  to  the  contrary.     The  law  thus  established  has  remained  un- 
shaken to  the  present  time,  (d) 

§  338.  The  next  case  was  Laidler  v,  Burlinson,  (e)  in  the  ex- 
chequer, in  1837,  in  which  the  court  recognized  the  au-  Laidler©. 
thority  of  Woods  v.  Russell  and  Clarke  v.  Spence,  but  Burlinson. 
held  those  cases  not  applicable  to  the  contract  before  it.*  A  ship- 
builder having  a  vessel  in  his  yard  about  one  third  completed,  a 
paper  was  drawn  up  describing  her  build  and  materials,  ending 
with  the  words :  "  for  the  sum  of  1,760Z.,  and  payment  as  follows, 
opposite  to  each  respective  name."  This  was  signed  by  James 
Laing,  the  ship-builder.  Then  followed  these  words  :  "  We,  the 
undersigned,  hereby  engage  to  take  shares  in  the  before  mentioned 
vessel,  as  set  opposite  to  our  respective  names,  and  also  the  mode 
of  payment."  This  was  signed  by  seven  parties,  four  of  whom 
set  down  the  modes  of  payment  opposite  their  names,  but  the 
other  three  did  not,  the  plaintiff  being  one  of  the  latter,  and  sign- 
ing simply,  **  Thomas  Laidler,  one  fourth."  The  whole  number 
of  shares  was  not  made  up  till  after  the  ship-builder  had  com- 

«*■  . 

(d)  [Seo  Elliott  v.  Edwards,  6  Vroom,     Gray,  514;  Andrews  t7.  Durant,  1  Ker- 
265 ;  Sandford  v,  Wiggins  Ferry  Co.  27     nan,  35.] 
Ind.   522 ;    Briggs  v.  A  Light   Boat,  7         (c)  2  M.  &  W.  602. 
Allen,  287 ;    Williams   v.  Jackman,   16 

20 
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mitted  an  act  of  bankruptcy.  The  plaintiff  proved  some  pay- 
ments made  on  account,  and  the  ship-builder  became  a  bankrupt 
\?hile  the  vessel  was  still  unfinished.  Held,  that  there  was  noth- 
ing in  this  contract  to  show  an  intention  to  vest  the  property 
before  the  ship  was  completed.  Lord  Abingeir  also  said  :  ^^  There 
is  no  occasion  to  qualify  the  doctrine  laid  down  in  Woods  v.  Rus- 
sell or  Clarke  v.  Spence.  I  consider  the  principle  which  those 
cases  establish  to  be,  that  a  man  may  purchase  a  ship  as  it  is  in 
progress  of  building^  and  by  the  terms  employed  there,  the  con- 
tract was  of  that  character  ;  a  superintendent  was  appointed,  and 
money  paid  at  particular  stages.  The  court  held  that  that  was 
evidence  of  an  intention  to  become  the  purchaser  of  the  particular 
ship,  and  that  the  payment  of  the  first  instalment  vested  the 
property  in  the  purchasers.  Suppose  the  builder  had  died  after 
the  first  instalment  was  paid,  the  ship  in  its  then  state  would 
have  become  the  property  of  the  purchaser,  and  not  of  the  exec^ 
utor.  A  party  may  agree  to  purchase  a  ship  when  finished,  or 
as  she  stands."  Parke  B.  said :  '^  If  a  man  bargain  for  a  special 
chattel,  though  it  is  not  delivered,  the  property  passes,  and  an  ac- 
tion lies  for  the  non-delivery,  or  of  trover  (Langfort  v.*  Tiler,  1 
Salk.  113).     But  it  is  equally  clear  that  a  chattel  which  is  to  be 

delivered  infuturo  does  not  pass  by  the  contract Is  this  a 

contract  for  an  article  to  be  finished  ?  In  that  case,  the  article 
must  be  finished  before  the  property  vests.*' 

§  889.  In  Wood  v.  Bell,  (/)  in  1866,  the  plaintiffs  contracted 
Wood  «.  ^^*^  Joyce,  a  ship-builder,  for  a  steamer  to  be  built  by 
BeU.  the   latter  for   16,0002.     The  contract   was  in  March, 

1854,  and  the  price  was  payable,  4,0002.,  in  four  equal  parts,  on 
days  named  in  March,  April,  May,  and  June  ;  8,000/.  on  the  10th 
August,  1854,  ^'  providing  the  vessel  is  plated  and  decks  laid ;  *' 
8,0002.  on  the  10th  October,  ^^  providing  the  vessel  is  ready  for 
trial ;  "  8,0002.  on  the  10th  January,  1855,  ^^  providing  the  vessel 
is  according  to  contract,  and  properly  completed ; "  and  3,0002.  on 
the  10th  March,  1855,  or  by  bill  of  exchange,  dated  10th  January. 
The  building  was  begun  in  March,  and  continued  till  December, 
1854,  when  Joyce  became  bankrupt.  The  ship  was  then  on  the 
slip  in  frame,  not  decked,  and  about  two  thirds  plated.  The  in- 
stalments contracted  for  were  paid  by  the  plaintiff,  in  advance. 

(/)  5  £.  &  B.  772,  and  25  L.  J.  Q.  B.  14S,  and  S.  C.  in  Cam.  Scacc  6  £.  &  B. 
855,  and  25  L.  J.  Q.  B.  821. 
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The  plaintiff  had  a  saperintendent,  who  supervised  the  bailding, 
objected  to  materials,  and  ordered  alterations,  which  were  sub- 
mitted to  by  Joyce.  In  July,  the  plaintiff  ordered  his  name  to 
be  punched  on  the  keel,  in  order  to  secure  the  vessel  to  himself, 
and  this  object  was  known  to  Joyce,  and  he  consented  that  this 
should  be  done,  but  it  was  delayed,  because  the  keel  was  not  suffi- 
ciently advanced,  till  October,  and  then  the  plaintiff's  name  was, 
at  bis  own  instance,  punched  on  a  plate  riveted  to  the  keel  of  the 
ship.  It  also  appeared  that  in  November  the  plaintiff  urged 
Joyce  to  execute  an  assignment  of  the  ship,  but  the  latter  ob- 
jected on  the  ground  ^^  that  he  would  be  thereby  signing  himself 
and  his  creditors  out  of  everything  he  possessed  ; "  but  during  the 
discussion  he  admitted  that  the  ship  was  the  property  of  the 
plaintiff.  On  these  facts,  the  court  of  queen's  bench,  and  the  ex- 
chequer chamber  on  writ  of  error,  held  that  the  property  in  the 
vessel  had  passed  to  the  plaintiff,  Liord  Campbell  saying,  when 
giving  the  judgment  of  the  court,  that  the  terms  which  made  the 
payments  dependent  on  the  vessel's  being  built  to  certain  specific 
stages  on  the  days  appointed  were,  ^'  as  an  indication  of  intention, 
substantially  the  same  as  if  the  days  had  not  been  fixed,  but  the 
payments  made  to  be  due  expressly  when  those  stages  had  been 
reached."  The  case  was  determined  mainly  on  the  authority  of 
Woods  V.  Russell  (ff")  and  Clarke  v.  Spence.  (A) 

§  389  a,  [In  Anglo-Egyptian  Navigation  Co.  v.  Rennie,  L.  R.  10 
C.  P.  271,  it  appeared  that  the  defendants  entered  into  Angio- 
an  engagement  with  the  plaintiffs  to  make  and  supply   Navf oov. 
new  boilers  and  certain  new  machinery  for  a  steamship   ^^'^Q'^- 
of  the  plaintiffs,  and  to  alter  the  engines  of  such  steamship  into 
compound  surface  condensing  engines,  according  to  a  specification. 
The  engines,  boilers,  and  connections  were,  by  the  contract,  to  be 
completed  in  every  way  ready  for  sea,  so  far  as  specified,  and 
tried  under  steam  by  the  engineers  (the  defendants)  previous  to 
being  handed  over  to  the  company  ;  the  result  of  such  trial  to  be 
to  the  satisfaction  of  the  company's  inspector.      The  price  of  the 
work  was  to  be  5,8002.,  and  was  to  be  paid  as  the  work  pro- 
gressed, in  the  following  manner,  viz.  2,0002.  when  the  boilers 
were  plated,  and  2,0002.  when  the  whole  of  the  work  was  ready 
for  fixing  on  board,  and  the  balance,  1,8002.,  when  the  work  was 

{g)  5  B.  ft  A.  942.  (A)  4  Ad.  &  El.  468 ;    [The  Bank  of 

U.  C.  V.  Killaly,  21  U.  C.  Q.  B.  9.] 
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fully  completed  and  tried  under  steam.  These  payments  were  to 
be  made  only  on  the  certificate  of  the  plaintiff's  inspector.  The 
old  materials  removed  from  the  ship  were  to  become  the  property 
of  the  defendants.  The  specification  contained  elaborate  provi- 
sions as  to  the  fitting  and  fixing  the  new  boilers  and  machinery  on 
board  the  ship,  and  the  adaptation  of  the  old  machinery  to  the 
new.  The  boilers  and  other  new  machinery  contracted  for  were 
completed,  and  ready  to  be  fixed  on  board,  and  one  instalment  of 
2,000Z.  had  been  paid  under  the  contract,  when  the  ship  was  lost 
by  perils  of  the  sea.  The  value  of  the  work  actually  done  by  the 
defendants  under  the  contract  amounted  to  4,118L  The  second 
instalment  of  2,000Z.  was  subsequently  paid.  At  the  time  of  this 
payment  the  plaintiffs  knew  of  the  loss  of  the  ship,  but  the  de- 
fendants did  not.  The  plaintiffs  claimed  delivery  of  the  boilers 
and  other  machinery  completed  under  the  contract,  and  this  being 
refused,  brought  an  action  for  the  detention  of  the  same,  or  to  re- 
cover back  the  4,000/.  paid  by  them  to  the  defendants ;  but  it  was 
held  that  the  contract  was  an  entire  and  indivisible  contract  for 
work  to  be  done  upon  the  plaintiff's  ship  for  a  certain  price,  from 
further  performance  of  which  both  parties  were  released  by  the 
loss  of  the  ship ;  that  the  property  in  the  articles  manufactured 
was  not  intended  to  pass  until  they  were  fixed  on  board  the  ship ; 
and  that  consequently  the  plaintiffs  were  not  entitled  to  the  boilers 
and  machinery,  nor  could  they  recover  the  4,0002.  already  paid  as 
upon  a  failure  of  consideration.]   (A^) 

§  340.  It  is  necessary  now  to  revert  to  this  series  of  decisions 
on  another  point,  namely,  the  effect  of  such  contracts  in 
propert^r  passing  property  in  the  materials  provided  and  the  parts 
roateriaU  prepared  for  executing  them,  but  not  yet  affixed  to  the 
Fo7com?  ship  or  vessel.  In  Woods  v.  Russell  (A*)  the  builder  be- 
finished**"  ^™®  bankrupt  on  the  80th  June,  and  on  the  2d  July 
chattel.  the  purchaser  of  the  ship  took  from  the  builder's  yard 
Woods  V.  and  warehouse  a  rudder  and  cordage,  ^^  which  the  builder 
Russell.  j^^j  bought  for  the  ship."  All  that  the  court  said  was : 
*'  As  to  the  rudder  and  cordage,  as  they  were  bought  by  Paton 
specifically  for  the  ship,  though  they  were  not  actually  attached 
to  it  at  the  time  his  act  of  bankruptcy  was  committed,  they  seem 
to  us  to  stand  on  the  same  footing  as  the  ship ;  and  that  if  the  de- 
fendant was  entitled  to  take  the  ship,  he  was  also  entitled  to  take 

(A^)  [See/Kxf,  §  570,  and  notes.]  (A^)  5  B.  &  A.  942. 
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the  rudder  and  cordage  as  parts  thereof."  This  point  did  not  arise 
in  Clarke  v.  Spence,  but  in  1839  Tripp  v.  Armitage  (f)  j>-  ^ 
was  decided  in  the  exchequer.  In  that  case  there  was  Armitage. 
a  contract  for  building  a  hotel,  and  certain  sash  frames  intended 
for  the  building  were  sent  to  it,  examined,  and  approved  by  the 
superintendent,  who  then  sent  the  frames  back  to  the  builder's 
shop,  together  with  some  iron  pulleys  belonging  to  the  hotel 
owners,  with  directions  to  fit  the  pulleys  into  the  sashes.  This 
was  done,  but  before  the  sashes,  with  the  pulleys  affixed,  were 
taken  away,  the  builder  became  bankrupt.  The  court  held  that 
the  property  in  the  frames  had  not  passed  out  of  the  builder. 
Lord  Abinger  put  it  on  the  ground  "  that  there  had  been  no  con- 
tract for  the  sale  and  purchase  of  goods  as  movable  chattels,  but 
a  contract  to  make  up  materials  and  fix  them,  and  until  they 
are  fixed,  by  the  nature  of  the  contract  the  property  will  not 
pass."  (£)  His  lordship  put  as  a  test,  that  if  the  sashes  had 
,been  destroyed  by  fire  the  builder  would  have  lost  them,  for  the 
hotel  owners  were  not  bound  to  pat/ for  anything  till  ptit  up  and 
fixed,  Parke  B.  said,  also:  '^In  this  case  there  is  no  contract  at 
all  with  respect  to  these  particular  chattels :  it  is  merely  parcel  of 
a  larger  coritract,^^ 

§  841.  In  6oss  v.  Quinton,  (Z)  in  1842,  an  unfinished  ship, 
which  the  builder  had  contracted  to  deliver,  was  con-  q^^  ^ 
veyed  to  the  purchaser  and  registered  in  his  name,  but  Q«'nton. 
the  rudder  intended  for  the  ship  remained  in  the  builder's  yard, 
incomplete,  when  he  became  bankrupt.  The  court  held  that 
proof  that  the  builder  intended  the  rudder  for  the  ship,  coupled 
with  proof  of  the  buyer's  approval  of  this  purpose,  though  not 
given  till  after  the  bankruptcy y  was  evidence  for  the  jury  that  the 
rudder  was  part  of  the  ship,  and  the  right  of  property  would  be 
governed  by  the  same  considerations  as  would  apply  to  the  body 
of  the  ship.  But  this  decision  is  much  questioned,  as  will  pres- 
ently appear,  and  could  not  have  been  made  if  the  test  suggested 
by  Lord  Abinger  in  Tripp  v.  Armitage  had  been  applied ;  for  it 
is  manifest  that  the  incomplete  rudder  in  the  builder's  yard  was 
at  his  own  risk,  and  if  he  had  remained  solvent  there  would  have 
been  no  pretext,  in  case  of  its  destruction  by  fire,  to  call  on  the 
ship-owner  to  supply  another  rudder  at  his  own  expense. 

(t)  4  M.  &  W.  687.  (/)  3  M.  &  0.  825. 

{h)  See  ante,  §  108. 
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§  342.  In  Wood  v.  Bell  (m)  the  contest  turned  upon  valuable 
Wood  V.  materials  as  well  as  upon  the  frame  of  the  ship,  and  the 
^»ii*  decision  of  the  queen's  bench  on  this  part  of  the  case 

was  reversed  in  Cam.  Scacc.  The  facts  were,  that  steam-engines 
were  designed  for  the  ship,  and  several  parts  which  had  been  made 
so  as  to  fit  each  other,  forming  a  considerable  portion  of  a  pair  of 
steam-engines,  were  spoken  of  constantly  by  the  builder,  before 
his  bankruptcy,  as  belonging  to  the  Britannia  engines,  that  being 
the  name  of  the  ship.  There  was  also  a  quantity  of  iron  plates 
and  iron  angles  specially  made  and  prepared  to  be  riveted  to  the 
ship,  lying  partly  at  her  wharf  and  partly  elsewhere,  as  well  as 
other  materials  in  like  condition,  intended,  manufactured,  and  pre- 
pared expressly  for  the  ship,  but  not  yet  fixed  or  attached  to  her. 
The  queen's  bench,  after  holding  that  the  property  in  the  ship 
had  passed,  simply  added,  '^  and  if  this  be  so,  it  was  scarcely  con- 
tended but  that  the  same  decision  ought  to  be  come  to  with  re- 
spect to  the  engines,  plates,  irons,  and  planking  designed  and  in 
course  of  preparation  for  her,  and  intended  to  be  fixed  in  her. 
The  question  as  to  these  last  seems  to  be  governed  by  the  decision 
as  to  the  rudder  and  cordage  in  Woods  v.  Russell."  But  in  the 
exchequer  chamber  (n)  the  decision  was  reversed,  Jervis  C.  J. 
giving  the  judgment  of  the  court,  composed  of  himself,  Pollock 
C.  B.,  Alderson  and  Bramwell  BB.,  and  Cresswell,  Crowder,  and 
Willes  JJ.  It  was  held  that  it  did  not  at  all  follow  because  the 
ship  as  constructed  from  time  to  time  became  the  property  of  the 
party  paying  for  her  construction,  that  therefore  the  materials 
destined  to  form  a  part  of  the  ship  also  passed  by  the  contract. 
The  chief  justice  said  a  ^^  The  question  is.  What  is  the  contract? 
The  contract  is  for  the  purchase  of  a  ship,  not  for  the  purchase  of 
everything  in  use  for  the  making  of  the  ship.  I  agree  that  those 
things  which  have  been  fitted  to  and  formed  part  of  the  ship  would 
pasSy  even  thovgh  at  the  moment  they  were  not  attached  to  the  ves- 
sel. But  I  do  not  think  that  those  things  which  had  merely  been 
bought  for  the  ship  and  intended  for  it  would  pass  to  the  plain- 
tiff. Nothing  that  has  not  gone  through  the  ordeal  of  being  ap- 
proved as  part  of  the  ship  passed  in  my  opinion  under  the  con- 
tract.^* The  other  judges  concurred,  and  the  case  was  sent  back 
to  the  arbitrator  for  a  new  award  on  these  principles,  which  must 

(m)  5  E.  &  B  772;  6  E.  &B.355 ;  25  L.         (n)  6  £.  &  B.  855,  and  25  L.  J.  Q.  B. 
J.  Q.B.  148,321.  821. 
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now  be  taken  to  be  the  settled  law  on  the  point  under  considera- 
tion. ((?)  In  the  opinion  delivered  by  Jervis  C.  J.,  Woods  v.  Rus- 
sell was  doubted  on  the  question  of  the  rudder  and  cord-  Woods «. 
age,  and  Goss  v.  Quinton  was  not  only  doubted  by  the  fn"d  sLm  v. 
learned  chief  justice,  but  was  unfavorably  mentioned  by  J^mbtedo* 
other  judges  during  the  argument.  Cresswell  J.  also  this  point. 
said  :  ^^  I  am  not  now  better  satisfied  with  the  ruling  respecting 
the  rudder  and  cordage  in  Woods  v.  Russell  than  I  was  years  ago.'* 

§  843.  Upon  the  third  proposition  stated  at  the  beginning  of 
this  chapter,  .the  reported  case  most  directly  in  point  is  Authorities 
Bishop  V,  Shillito.  (p)  It  was  trover  for  iron  that  was  'or  ^^^^ 
to  be  delivered  under  a  contract,  which  stipulated  that  Bishop «. 
certain  bills  of  the  plaintiff  then  outstanding  were  to  be  s^**^*^* 
taken  out  of  circulation.  The  defendant  failed  to  comply  with 
his  promise  after  the  iron  had  been  in  part  delivered,  and  the 
plaintiff  thereupon  stopped  delivery  and  brought  trover  for  what 
had  been  delivered.  Abbott  C.  J.  left  it  to  the  jury  to  say 
whether  the  delivery  of  the  iron  and  the  redelivery  of  the  bills 
were  to  be  contemporary,  and  the  jury  found  in  the  affirmative, 
Scarlett  contended  that  trover  would  not  lie  ;  that  the  only  rem- 
edy was  case  for  breach  of  contract.  Held,  on  the  facts  as  found 
by  the  jury,  that  the  delivery  was  conditional  only,  and  the  con- 
dition being  broken,  trover  would  lie.  Bayley  J.  added :  "  If  a 
tradesman  sold  goods,  to  be  paid  for  on  delivery,  and  his  servant 
by  mistake  delivers  them  without  receiving  the  money,  he  may, 
after  demand  and  refusal  to  deliver  or  pay,  bring  trover  for  his 
goods  against  the  purchaser."  (9) 

§  844.  The  principle  of  this  decision  is  fully  recognized  by  the 
judges  in  Brandt  v.  Bowlby,  (r)  when  holding  that  the   Brandt  v. 
property  in  a  cargo  ordered  by  one  Berkeley  did  not  pass   ^^^**y- 
to  him  because  by  the  terms  of  the  bargain  he  was  to  accept  bills 
for  the  price  as  a  condition  concurrent  with  the  delivery,  and  had 
refused  to  perform  this  condition.  («)     So,  in  Swain  v.   g^^j^  ^ 
Shepherd,  (0  it  was  held  by  Parke  B.  that  if  goods  are   Shepherd. 

(0)  See  Baker  v.  Gray,  17  C.  B.  462;  v.  Harrison,  L.  R.  4  Q.  B.  196,  493;  5 

25  L.  J.  C.  P.  161 ;  Brown  v.  Bateman,  Eng.  &  Ir.  App.  116 ;  more  fully  referred 

L.  R.  2  C.  P.  272  ;  [Fairfield  Bridge  Co.  to,  post,  ch.  vi. 

V,  Nye,  60  Maine,  372.]  («)  See,  also,  2  Williams's  Saunders, 

(p)  2  B.  &  A.  329,  note  (a).  47  u.  note ;  [ante,  §  320,  note  ((/).] 

(q)  [Ante,  §  320,  note  (d).]  {t)  1  Mood.  &  Rob.  223. 

(r)  2  B.  &  Ad.  932.    And  see  Shepherd 
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sent  on  an  order,  to  be  returned  if  not  approved,  the  property  re- 
mains in  the  vendor  till  approval. 

§  345.  To  the  same,  effect  was  the  judgment  of  Lord  Ellen- 
Barrow  v.  borough  in  Barrow  v.  Coles,  (w)  This  was  trover  for 
Coles.  iQo  bags  of  coffee  shipped  by  Norton  &  Fitzgerald  of 
Demerara.  They  drew  for  the  value  upon  one  Voss,  in  favor  of 
Barrow  the  plaintiff,  and  sent  to  the  latter  the  bill  of  lading  at- 
tached to  the  bill  of  exchange.  The  bill  of  lading  was  indorsed 
so  as  to  make  the  coffee  deliverable  to  Voss  if  he  should  accept 
and  'pay  the  draft ;  if  not,  to  the  holder  of  the  draft.  When  the 
bill  of  exchange  was  sent  with  the  bill  of  lading  to  Voss,  be  ac- 
cepted the  bill  of  exchange,  which  was  returned  to  the  plaintiff, 
but  detached  the  bill  of  lading,  which  he  indorsed  to  the  defend- 
ant for  a  valuable  consideration.  He  did  not  pay  the  bill  of  ex- 
change. Lord  Ellenborough  said  that  the  coffees  were  deliverable 
to  Voss  only  conditionally ;  that  the  defendant  had  notice  of  this 
condition  by  the  indorsement  on  the  bill  of  lading,  and  that  by 
the  dishonor  of  the  bill  of  exchange  the  property  vested  in  the 
holder  of  the  bill  of  exchange,  not  in  Voss  or  his  assigns.  In  a 
Mires  v,  ^®T^  ^^  case,  Mires  v.  Solebay,  {x)  the  agreement  was 
Soiebay.  ^}^|^^  qj^^  Alston  should  take  home  some  sheep  and  pas- 
ture them  for  the  owner  at  an  agreed  price  per  week  till  a  certain 
date,  and  if  at  that  date  Alston  would  pay  a  fixed  price  for  the 
sheep  he  should  have  them.  Before  the  time  arrived  the  owner 
sold  the  sheep,  which  were  still  in  Alston's  possession,  to  Mires, 
the  plaintiff,  and  the  court  held  that  the  property  had  not  vested 
in  Alston,  the  condition  of  payment  not  having  been  performed, 
and  that  Mires  could  maintain  trover  for  them  under  his  pur- 
chase, (y) 

§  346.  The  cases  in  America  upon  this  subject  are  not  in  all 
.  respects  identical  with  those  decided  in  our  courts.     In 

American  ^ 

cases  on       Crofoot  v.  Bennett  (z)  a  portion  of  the  bricks  in  a  spe- 

tbe  subject       .  n  •         x  x 

of  this  cified  kiln  were  sold  at  a  certain  price  per  thousand,  and 
c  ap  er.  ^j^^  possession  of  the  whole  kiln  was  delivered  to  the 
vendee,  that  he  might  take  the  quantity  bought.  Held,  that  the 
property  had  passed  in  the  number  sold.  Strong  J.,  in  delivering 
the  opinion,  said :  "  It  is  a  fundamental  principle  pervading  every- 
where the  doctrine  of  sales  of  chattels,  that  if  goods  be  sold  while 

(u)  3  Camp.  92.  (y)  [See  anU^  §  320,  note  (</).] 

\x)  2  Mod.  243.  (z)  2  Comst.  (N.  Y.)  258. 
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mingled  i?ith  others,  by  number,  weight,  or  measure,  the  sale  is 
incomplete,  and  the  title  continues  with  the  seller  until  the  bar- 
gained property  be  separated  and  identified The  reason  is 

that  the  sale  cannot  be  applied  to  any  article  until  it  is  clearly 
designated,  and  its  identity  thus  ascertained.  In  the  case  under 
consideration,  it  could  not  be  said  with  certainty  that  any  particu- 
lar bricks  belonged  to  the 'defendant  until  they  had  been  sepa- 
rated from  the  mass.  If  some  of  those  in  an  unfinished  state  had 
been  spoiled  in  the  burning,  or  had  been  stolen,  they  could  not 
have  been  considered  as  the  property  of  the  defendant,  and  the 
loss  would  not  have  fallen  upon  him.  But  if  the  goods  sold  are 
clearly  identified,  then,  although  it  may  be  necessary  to  number, 
weigh,  or  measure  them,  in  order  to  ascertain  what  would  be  the 
price  of  the  whole  at  a  rate  agreed  upon  between  the  parties, 
the  title  will  pass.  If  a  flock  of  sheep  is  sold  at  so  much  the  head, 
and  it  is  agreed  that  they  shall  be  counted  after  the  sale  in  order 
to  determine  the  entire  price  of  the  whole,  the  sale  is  valid  and 
complete.  But  if  a  given  number  out  of  the  whole  are  sold,  no 
title  is  acquired  by  the  purchaser  until  they  are  separated,  and 
their  identity  thus  ascertained  and  determined.  The  distinction 
in  all  these  cases  does  not  depend  so  much  upon  what  is  to  be 
done,  09  upon  the  object  which  is  to  be  effected  by  it.  If  that  is 
specification,  the  property  is  not  changed  :  if  it  is  merely  to  ascer- 
tain the  total  value  at  designated  rates,  the  change  of  title  is  ef- 
fected." (a) 

(a)  [The  same  distinction  was  main-  the  purchaser  paid  the  balance  of  the  pur- 

tained  in  Groat  v.  Gile,  51  N.  Y.  431,  and  chase-money  and  took  the  sheep  ;  but  be- 

the  cases  of  Crofoot  v.  Bennett  and  Kim-  fore  this  the  vendor  had  sheared  the  sheep 

berly  v.  Patchin,  cited  below,  and,  also,  and   appropriated  the  wool.     The  action 

Bradley  v.  Wheeler,  44  N.  Y.  495,  were  was  for  the  conversion  of  the  wool ;  and 

cited    with   approbation.      See    Hyde  v,  the  vendor  was  held  liable.     The  court 

Lathrop,  2  Abb.  N.  Y.  App.  Decis.  436.  said :   "  Under  such  circumstances,  when 

o     t    G'l      ^"  Groat  v.  Gile  it  appeared  the  terms  of  the  sale  were  agreed  upon 

that  the  vendor  contracted  to  and  the  payment  of  twenty-five  dollars 

sell  to  the  purchaser  two  flocks  of  sheep  was  made  to  the  defendant  on  account  of 

except  "  two  bucks  and  a  lame  ewe  "  at  the  purchase-money  by  the  plaintiff,  his 

four  dollars  per  head ;  the  flocks  had  been  liability  became    fixed    for  the  balance, 

examined  by  the  purchaser,  and  the  an-  which  was  ascertainable  by  a  simple  arith-, 

imals  excepted  were  identified.     The  pur-  metical  calculation  based  upon  a  count  of 

chaser  paid  twenty-five  dollars  upon  the  the  sheep  and  lambs  and  the  price  to  be 

purchase,  and  was  to  take  the  sheep  and  paid  per  head  for  them.    No  delivery  of 

pay   the  balance  at    a  subsequent  speci-  them  or  other  act  whatever  in  relation  to 

fied  time;  the  vendor  meanwhile  was  to  them  by  the  defendant  was  required  or 

pasture  them.    Within  the  specified  time  intended.    The  plaintiff  was  to  take  them 
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§  847.  In  Kimberly  v.  Patchin,  (6)  the  oi?ner  of  a  large  mass 
of  wheat  lying  in  bulk  gave  the  vendee  a*  receipt  acknowledging 
himself  to  hold  6,000  bushels,  sold  for  a  specified  price,  subject  to 
the  vendee's  order :  and  the  title  was  held  to  have  passed  by  the 
sale,  (c)  Whitehouse  v.  Frost  (^posU  §  854)  was  followed  and  ap- 
proved. In  Russell  v.  Carrington  (d)  the  court  of  appeals  of  New 
York  applied  the  same  principle  to  similar  facts. 

§  348.  In  Olyphant  v.  Baker  (g)  the  vendor  sold  barley  in 
bulk  at  a  certain  price  per  bushel,  the  quantity  to  be  afterwards 
ascertained.  The  barley  being  in  the  vendor's  storehouse,  which 
was  to  be  surrendered  to  another  person  at  a  future  day,  it  was 
agreed  that  the  barley  should  be  allowed  to  remain  in  the  store- 
without  any  agency  in  delivering  ^them  on  eonsisting  of  three  different  qaalities,  six- 
the  part  of  the  defendant,  and  from  the  ty-eight  barrels  corresponding  with  the 
time  the  agreement  was  made  the  plaintiff    sample,  forty-six  of  a  superior  quality,  and 

became  the  owner  thereof The  sale     the  residue  inferior.    When   pootv. 

in  question  was  in  fact  of  a  particular  lot  the  plaintiff  called  for  the  ^i»"^- 
of  sheep  and  lambs,  and  not  of  a  certain  oil  the  defendant  delivered  100  barrels, 
undesignated  number  to  be  selected  and  containing  but  1,821  gallons.  The  dimi- 
delivered  at  a  future  time,  and  the  post-  nntion  in  quantity  occurred  by  leakage, 
poneinent  of  the  time  for  taking  them  after  the  execution  of  the  bill  of  sale, 
away  did  not  prevent  the  title  passing  to  The  action  was  brought  to  recover  for 
the  plaintiff."  This  case  was  discussed  the  deficiency,  and  it  was  held  that  the 
very  fally  on  the  evidence  of  intention,  contract  was  an  executory,  not  an  exe- 
In  Arnold  t;.  Delano,  4  Cuah.  33,  40,  cuted  one,  and  the  plaintiff  was  boand  to 
Shaw  C.  J.  said  :  "  The  reason  why  mark-  deliver  the  quantity  specified  in  the  con- 
ing, meHsuring,  weighing,  &c.  are  neces-  tract.  The  court  (Qray  C.)  said:  "In  or- 
sary  is,  that  the  particular  goods  may  be  der  to  substitute  an  arrangement  between 
identified."  To  the  same  effect  is  the  Ian-  the  parties  for*  a  manual  delivery  of  a  par- 
guage  of  Chancellor  Kent,  that  if  the  eel  of  property  mixed  with  an  ascertained 
goods  *'  be  sold  by  number,  weight,  or  and  defined  laiger  quantity,  it  must  be  so 
measure,  the  sale  is  incomplete,  and  the  clearly  defined  that  the  purchaser  can  take 
risk  continues  with  the  seller  until  the  it,  or,  as  the  assignee  of  the  purchaser  did 
specific  property  be  separated  and  identi-  in  Kimberly  v,  Patchin,  maintain  replevin 
fied.''    2  Kent,  496.]  for  it."   A  similar  case  was  Hutchinson  v. 

(h)  19N.  Y.  330.  Hunter,  7  Penn.   St.   140;  so  Woods  r. 

(c)  [The  case  of  Kimberly  v,  Patchin  McGee,  7  Ohio,  467,  and  Warren  v.  Buck- 
was  distinguished  in  Foot  v.  Marsh,  51  minster,  24  N.  fi.  336.  See  Clark  v.  Grif- 
N.  Y.  288,  in  which  it  appeared  that  the  fith,  24  N.  Y.  595 ;  Russell  v,  Carrington, 
defendant  executed  to  the  plaintiff  a  re-  42  lb.  118;  Hall  v.  Boston  &  Worcester 
ceipted  bill  of  sale  of  100  barrels  and  R.  R.  14  Allen,  439,  443 ;  Waldron  v. 
4,000  gallons  of  oil,  "to  be  delivered  Chase,  37  Maine,  414  ;  Young  v.  BCiles, 20 
when  called  for,  subject  to  twenty  shil-  Wis.  615;  Keeler  o.  Goodwin,  111  Mass. 
lings  per  month  storage,  the  quality  of  490,  cited  and  stated  poU,  §  354,  note  (o).] 
the  oil  to  be  like  the  sample  delivered."  (d)  42  N.  Y.  118. 
The  oil  was  understood  to  be  a  portion  of  (e)  5  Denio,  379. 
150  barrels,  averaging  forty  gallons  each. 
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house  till  the  vendor  transferred  the  possession  of  the  building  : 
and  the  purchaser  agreed  with  the  transferee  of  the  building  to 
pay  storage  after  that  time.  The  goods  were  destroyed  by  fire 
before  being  measured,  but  after  the  building  had  passed  out  of 
the  possession  of  the  vendor.  Held,  that  the  facts  showed  an  in- 
tention to  pass  the  property  in  the  barley  notwithstanding  it  had 
not  yet  been  measured,  and  that  the  loss  must  fall  on  the  buyer. 

§  849.  In  Rourke  v.  BuUens  (/)  the  vendor  sold  a  hog  on 
credit,  the  hog  to  be  kept  and  fattened  till  the  buyer  called  for  it, 
and  then  to  be  paid  for  at  the  current  market  price  according  to 
its  weight  when  called  for,  and  this  was  held  to  be  a  contract 
purely  executory,  not  passing  the  property  to  the  buyer.  (/;) 

§  360.  In  Cushman  v.  Holyoke,  (A)  where  the  property  had 
actually  passed  to  thb  purchased  in  goods  that  were  to  be  taken  by 
him  to  another  place,  and  there  measured  to  fix  the  price,  it  was 
held  that  the  vendor,  and  not  the  purchaser,  must  bear  the  loss 
and  depreciation  in  measurement  incident  to  the  removal  accord- 
ing to  the  common  course  of  conveyance. 

§  861.  The  cases  of  Woods  v.  Russell  and  Clarke  v,  Spence 
have  not  met  with  universal  acceptance  in  America.  Thus,  in 
Andrews  v.  Durant,  (i)  the  New  York  court  of  appeals  held,  in  a 
case  where  the  facts  were  similar  to  those  in  the  above  cases,  that 
the  property  did  not  pass  to  the  party  ordering  the  goods  till  the 
completion  of  the  work ;  and  the  same  decision  was  given  in  Mas- 
sachusetts in  Williams  v.  Jackman,  decided  in  the  supreme  judi- 
cial court  in  January,*  1861.  (A)  In  these  two  cases  the  decision 
of  the  exchequer  chamber  in  Wood  v.  Bell  (Z)  was  not  before  the 
courts,  not  being  cited  in  the  latter  case,  and  the  former  case  bear- 
ing date  in  1858,  three  years  before  the  decision  in  the  exchequer 
chamber,  (m) 


if)  8  Gray,  549. 

iff)  [Sc®  Marble  v.  Moore,  102  Mass. 
443.] 

{h)  34  Maine,  289. 

(i)  1  Kernan  (N.  Y.),  35. 

(k)  [16  Gray,  514.] 

(/)  6  E.  &  B.  855 ;  25  L.  J.  Q.  B.  321. 

(m)  [In  Brings  v,  A  Light  Boat,  7  Al- 
len, 287,  292,  Bigelow  C.  J.  said :  **  The 
In  oonlnet     general  role  of  law  is  well  set- 

tonwnufact.   tied  and  familiar,  that,  under 
QTS  cbftttols, 

psyment  in     a  contract  for  building  a  ship, 


or  making  any  other  chattel,    Ingfcftlinenta 
not  subsisting  in  specie  at  the   ing  the  work, 

time  of  the  contract,  no  prop-   o"*  decWve 

,      "^      as  to  title 
erty  vest^  in  the  purchaser   passing. 

during  the  prog^ss  of  the  work,  nor  until 
the  vessel  or  other  chattel  is  finished  and 
ready  for  delivery.  To  this  rule  there  are 
exceptions,  founded  for  the  most  part  on 
express  stipulations  in  contracts,  by  which 
the  property  is  held  to  vest  in  the  pur- 
chaser from  time  to  time  as  the  work  goes 
on.    It  is  doubtless  true  that  a  particular 
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agreement  in  a  contract  concerning  the  sion  that  the  United  States  may  at  anj* 

mode  or  time  of  making  payment  of  the  time  declare  the  contract  null,  no  title  to 

purchase-money,  or  providing  for  the  ap-  the  vessels  passes  to   the  United  States 

pointment  of  a  superintendent  of  the  work,  nntil  their  completion  and  delivery.    The 

may  have  an  important  bearing  in  deter-  opinion  given  by  Mr.  Chief  Justice  Bige- 

mining  the  question  whether  the  property  low  in  the  above  case  is  one  of  great  value 

passes  to  the  purchaser  before  the  comple-  and  importance.    See  Wright  v.  Tetlow, 

tion  of  the  chattel.    It  is,  however,  erro-  99  Mass.  397 ;  Holderness  v.  Rankin,  2  De 

neons  to  say,  as  is  sometimes  stated  by  text .  G.,  F.  &  J.  258 ;  Williams  v.  Jackman,  16 

writers,  that  an  agreement  to  pay  the  pur-  Gray,  514  ;  Sanford  v,  Wiggins  Ferry  Co. 

chase-money    in    instalments,   as  certain  27  Ind.  522  ;  Elliott  i*.  Edwards,  6  Vroom, 

stages  of  the  work  are  completed,  or  a  265 ;  M'Conihe  v.  N.  York  &  Erie  H.  R. 

stipulation  for  the  employment  of  a  super-  20  N.  Y.  495 ;  The  U.  S.  Revenue  Cutter, 

intendent  by  the  purchaser  to  overlook  Fac  Law  Rep.  January  23,  1877,  4  Am. 

the  work  and  see  that  it  is  done  according  Law  Times  Rep.  N.  S.  39  ;  Derbyshire 

to  the  tenor  of  the  contract,  will  of  itself  Estate,  Lang's  Appeal,  81  Penn.  St.  18; 

operate  to  vest  the  title  in  the  person  for  Scull   v.  Shakespear,  75  Penn.  St.  297  ; 

whom  the  chattel  is  intended.    Such  stip-  Coursin's  Appeal,  79  lb.  St.  220 ;  §  335, 

ulations  may  be  very  significant,  as  indi-  note  (x),  ante.    In  Moutit  Hope  Iron  Co. 

eating  the   intention  of  the  parties,  but  v.  Buffington,  103  Mass.  62,    h^qhi  Q^p^ 

they  are  not  in  all  cases  decisive.    Both  it  was  shown  that  an  engine    iv^n  ^-  «■ 

of  them  may  coexist  in  a  particular  case,  was  built  by  A.  for  B.  under  ^^' 

and  yet  the  property  may  remain  in  the  a  contract  which  provided  that  it  should 

builder  or  manufacturer.    Even  in  Eng-  be  paid  for  as  the  work  in  it  progres>ed, 

land,  where  the  cases  go  the  farthest  in  reserving  a  margin  of  twenty  per  cent, 

holding  that  property  in  a  chattel  in  the  until  it  should  "  be  started  in  a  satisfac- 

course  of  construction  under  a  contract  tory  manner ; "  that  it  should  be  delivered 

passes  to  and  vests  in  the  purchaser,  these  at  B.'s  dock,  and  transported  at  B/s  ex- 

stipulatious  are  not  always  deemed  to  be  pense  to  his  works ;  that  B.  should  prepare 

conclusive  of  title  in  him.    It  is  a  question  a  foundation  for  it,  and  add  to  it  materials 

of  intent,  arising  on  the  interpretation  of  and  work  of  his  own ;  and  that  A.  should 

the  entire  contract  in  each  case."    And  it  be  required  to  furnish  at  B.'s  works  only 

was  held  in  the  case  that,  under  a  contract  the  skilled  Ifvjbor  required  to  set  up  and 

to  build  three  light  vessels  for  the  United  start  it.    The  engine  was  delivered  at  the 

States,   and   to  deliver  them    completed  wharf,  transported  to  the  works,  and  the 

within  a  fixed  time,  the  builder  to  be  gov-  whole  price  paid  except  the  twenty  per 

erned  during  the  progress  of  the  building  cent.,  when  it  was  attached  as  the  prop- 

of  them  by  the  directions  of  an  agent  of  erty  of  A.    It  was  held  that  the  title  in  the 

the   United  States,  and   to  perform  the  property  had  passed  to  B.  as  against  A. 

work  to  his  satisfaction,  for  a  price  to  be  and  his  creditors.     See  Phelps  t^.  Willard, 

paid  after  their  completion,  with  a  provi-  16  Pick.  29.] 
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SALE  OF  CHATTEL  NOT  SPECIFIC. 


Section 
This  18  aD  executory  agreement  .  355 
Does  giving  of  earnest  alter  property  ?  355 


Submitted  that  it  does  not 


Section 
.  357 


§  352.  When  the  agreement  for  sale  is  of  a  thing  not  specified, 
as  of  an  article  to  be  manufactured,  or  of  a  certain  quan-  This  is  an 
tity  of  goods  in  general,  ivithout  a  specific  identification  agreement. 
of  them,  or  an  '*  appropriation  "  of  them  to  the  contract,  as  it  is 
technically  termed,  the  contract  is  an  executory  agreement,  and 
the  property  does  not  pass,  (a)  [Until  the  parties  are  agreed  on 
the  specific  individual  goods  the  contract  can  be  no  more  than  a 
contract  to  supply  goods  answering  a  particular  description,  and 
since  the  vendor  would  fulfil  his  part  of  the  contract  by  furnishing 
any  parcel  of  goods  answering  that  description,  and  the  purchaser 
could  not  object  to  them  if  they  did  answer  the  description,  it  is 
clear  there  can  be  no  intention  to  transfer  the  property  in  any 
particular  lot  ot  goods  more  than  another,  till  it  is  ascertained 
"which  are  the  very  goods  sold.  It  can  make  no  difference,  al- 
though the  goods  are  so  far  ascertained  that  the  parties  have 
agreed  that  they  shall  be  taken  from  some  specified  larger  stock. 
In  such  a  case  the  reason  still  applies ;  the  parties  did  not  intend 
to  transfer  the  property  in  one  portion  of  the  stock  more  thun  in 
another,  and  the  law,  which  only  gives  effect  to  their  intention, 
does  not  transfer  the  property  in   any  individual  portion.]  (6) 

(a)  [Browning  v,  Hamilton,  42  Ala. 
484.] 

[b)  [Blackburn  Sales,  122,  128;  War- 
ren  v,  fiuckminster,  24  N.  H.  336  ;  O'Neil 
V.  Mcllmoyle,  34  U.  C.  Q.  B.  236 ;  Rob- 
ertson 17.  Strickland,  28  lb.  221 ;  Middle- 
brook  V.  Thompson,  19  lb.  307  ;  McDour 
gall  V.  Elliott,  20  lb.  299 ;  Cox  v.  Jones, 
24  lb.  81 ;  Dunning  v.  Gordon,  4  lb.  399 ; 


Levey  v.  Lowndes,  2  Low.  Can.  257;  Few 
V,  Lawrence,  27  U.  C.  C.  P.  402  ;  Indianap- 
olis B.  W.  Co.  i;.  Maguire,  62  Ind.  140 ; 
Smyth  V,  Execr's  of  Ward,  46  Iowa,  339. 
Thus  in  Scudder  v,  Worces-   separation, 
ter,  11  Cash.  573,  A.  sold  B     Massachu- 
250  barrels  of  pork,  part  of  a  *•"*• 
larger  lot,  all  of  the  same  quality,  hav- 
ing the  same  marks,  and  all  stored  iu 
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There  is  but  little  diflBculty  in  the  application  of  this  rule.     In 

the  same  cellar  of  A.,  but  no  separation  brought  bj   C.  against   A.  for   the  re- 
was  made.    B,  sold  and  delivered  to  C.  mainder  of  the  five  hundred  bags,  it  was 
Boudderv.      100  barrels  of  the  same  pork,  held  that  A«  was  estopped  from  claiming, 
Worcester,      ^nd  afterwards  sold  D.  the  re-  either  that  the  title  had  not  passed  to  B. 
maining  150  barrels,  and   gave  him  an  or  that  he  had  a  lien  on  the  bags  for  the 
order  on  A.  therefor,  which,  being  pre-  price  which  B.  was  to  have  paid.    Sej- 
sented  to   A.,  he   assented    tu  hold  the  mour  J.  said:  "The  case  depends  upon 
same  on  storage  for  D.,  but  nothing  was  the  inquiry  whether  it  be,  as  the  defend- 
done  to  distinguish  or  separate  the  150  ant's  counsel  contend,  an  absolute  rale 
barrels  from  the  other  pork  of  similar  of  law  that,  upon  the  sale  of  a  portion  of 
brand  still  in  A.'s  cellar.    While  the  pork  a  larger  bulk,  the   contract  remains  in 
remained  so  stored,  B.  became  insolvent,  judgment  of  law  executory  until  the  por* 
and  A.  then  refused  to  deliver  the  1 50  tion  sold  is  severed  and  separated  for  the 
barrels  to  D.  on  said  order.    D.  thereupon  purchaser  from  the  mass.    It  must  be  con- 
brought  an  action  of  replevin  against  A.  ceded  that  this  question  is  not  free  from 
for  the  150  barrels  of  pork,  but  the  court  difiSculty,  and  that  in  regard  to  it  respeo- 
hcld  that  the  action  could   not  be  sua-  table  authorities  differ.     In  regard  to  a 
tained.    See  Ropes  v.  Lane,  9  Allen,  502  ;  large  class  of  cases  the  law  is  indisputably 
Golderv.  Ogden,  15  Penn.  St.  528 ;  Waldo  as  the  defendant  claims.    If  I  sell  ten  oot 
V.  Belcher,  11  Ired.  609 ;  Field  v.  Moore,  of  a  drove  of  one  hundred  horses,  to  be 
Hill  &  Denio,  418 ;  Merrill  v.  Hunnewell,  selected,  whether  by  myself  or  by   the 
13  Pick.  215,  218;  Gardner  v.  Dutch,  9  vendee,  no  title  can  pass  until  the  selee- 
Mass.  427  ;  Messert;.  Woodman,  22  N.  H.  tion  is  made.    This  rule  prevails  wherever 
172 ;  Bailey  v.  Smith,  43  lb.  141 ;  Hutch-  the  nature  of  the  article  sold  is  such  that 
inson  v.  Hunter,  7  Pcnn.  St.  140 ;  Bell  v,  a  selection  is  required,  whether  expressly 
Farrar,  41  III.  400 ;  Rodee  v.  Wade,  47  provided  for  or  not  by  the  terms  of  the 
Barb.  63 ;  Tompkins  v.  Tibbits,  1  Hannay  contract.    If  the  articles  differ  from  each 
(N.  B.),  317;  Pollock  v.  Fisher,  1  Allen  other  in  quantity  or  quality  or  value,  the 
(N.  B.),  515  ;  Rigney  v.  Mitchell,  2  U.  C.  necessity  of  a  selection  is  clearly  implied. 
C.  P.  266 ;  Stephens  v.  Tucker,  55  Ga.  In  all  such  cases  the  subject-matter  of  the 
543;   Morrison  v.  Woodley,  84  111.  192.  contract  cannot  be  identified  an  til  sev- 
The  decisions  upon  this  subject,  however,  erance,  and  the  severance  is  necessary  in 
are    not    harmonious.     In    Chapman  v.  order  that  the  subject-matter  of  the  con- 
Shepard,  39  Conn.  413,  a  decision  was  tract  may  be  made  certain  and  definite, 
made  entirely  at  variance  with  the  above  But  where  the  subject-matter  of  the  sale 
Gonneetleut.    c^^  o^  Scudder  v.  Worcester,  is  part  of  an  ascertained  mass  of  uniform 
Chapman  v.    There  A.  sold  to  B.  a  mass  of  quality  and  value,  no  selection  is  required, 
Shepard.         j^gg  ^^  meal,  of  uncertain  and  in  this  class  of  cases  it  is  affirmed  by 
nnmbers,  on  board  a  vessel,  at  a  certain  authorities  of  the  highest  character,  that 
price  per  bag,  to  be  paid  in  cash.    B.  with-  severance  is  not,  as  matter  of  law,  neces- 
out  paying  A.,  and  before  the  bags  had  sary  in  order  to  vest  the  legal  title  in  the 
been  counted,  sold  C.  five    hundred  of  vendee,  to  the  part  sold.    The  title  may 
them,  C.  giving  his  promissory  note  there-  and  will  pass  if  such  is  the  clear  intention 
for,  which  he  paid  at  maturity.     C.  in-  of  the  contracting  parties,  and  if  there  is 
formed  A.  of  his  purchase,  who  told  him  no  other  reason  than  want  of  separation 
he  could  remove  the  bags  when  he  pleased,  to  prevent  the  transfer  of  the  title."   Phil- 
but  after  he  had  removed  a  part  he  re-  lips  v.  Ocmnlgee  Mills,  55  Ga.  633.    The 
quested  him  to  let  the  rest  remain  as  a  English  cases  relied  on  by  the  learned 
bnlkhead  for  some  com,  until  the  com  court  were  Whitehonse  v.  Frost,  and  Bnsk 
was   discharged.     In    trover  afterwards  v.  Davis,  stated  in  the  text ;  and  the  de- 
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Wallace  v.  Breeds,  (<?)  the  sale  was  of  fifty  tons  of  Green-  Wallace  v. 
land  oil,  "  allowance  for  foot-dirt  and  water  as  custom-  ^"®^* 

cision  was  "  based  upon  the  fact  that  the  of  abont  -double  that  number  of  tons, 
bags  of  meal  did  not  appear  to  have  been  The  rest  of  the  coal  was  sold  to  the  de- 
in  any  respect  different  one  from  another."  fendants.  After  the  plaintiff's  teamster 
In  Pleasants  V.  Pendleton,  6  Rand.  (Va.)  had  taken  from  the  wharf,  Moninonv. 
Tiiyinia.  ^^^i  i^  appeared  that  the  sale  upon  which  the  whole  cargo  l>iD8l«7> 
Ptessants  «.  was  of  a  certain  number  of  had  been  discharged  in  an  undistingnish- 
Pendleton.  barrels  of  flour,  part  of  a  able  mass,  one  hundred  and  twenty-five 
larger  parcel  of  such  barrels,  of  the  same  tons  net,  the  defendants  interposed  and 
brand  and  of  equal  value.  The  contract  prevented  the  removal  of  any  more  of  it, 
was  complete  in  every  respect  except  the  claiming  that  they  should  first  tHke  there- 
separation  of  the  barrels  sold.  The  court  from  the  same  quantity  that  the  plaintiff 
held  that  the  title  passed,  one  of  the  judges  had  received,  and  that  the  balance,  if  any, 
spying,  "These  are  not  portions  of  a  then  remaining  should  be  divided  between 
larger  mass  to  be  separated  by  weighing  the  parties.  It  was  held  (Dickerson  J. 
and  measuring,  but  consist  of  divers  scp-  dissenting)  that  the  plaintiff  had  acquired 
arate  and  individual  things,  all  precisely  no  such  title  to  any  portion  of  the  coal  re- 
of  the  same  kind  and  value,  mixed  with  maining  unweighed  upon  the  wharf  as  to 
other  separate  and  individual  things  of  enable  him  to  maintain  trover  against  the 
the  same  kind  and  between  which  there  is  defendants.  See  Cumberland  Bone  Co. 
no  difference."  The  case  of  Eimberly  v.  t*.  Andes  Ins.  Co.  64  Me.  466.  In  Ilutch- 
Patchin,  19  N.  T.  330,  stated  ante,  §  347,  inson  v.  Hunter,  7  Penn.  St.  140,  it  ap- 
points in  the  same  direction  ;  so  do  Cush-  peared  that  A.  the  vendor,  being  the  owner 
ing  V.  Breed,  14  Allen,  380,  stated  post,  §  of  one  hundred  and  twenty-  PenDnyl- 
854,  note  (o) ;  Warren  v.  Milliken,  57  five  barrels  of  molasses,  vary-  H*"J|jt:i 
Maine,  97 ;  and  Hall  v.  Boston  &  Worces-  ing  somewhat  in  quantity,  v.  Hunter, 
ter  R.  R.  Co.  14  Allen,  439.  In  WalUron  sold  one  hundred  barrels  to  B.,  but  per- 
Mftine.  ^'  Chase,  37  Maine,  414,  it  mitted  them  to  remain  in  the  cellar  with 
Waldron  was  decided  that  where  the  the  others  at  the  purchaser's  request.  The 
V.  Obue.  owner  of  a  large  quantity  barrels  were  not  separated  or  marked,  nor 
of  com  in  bulk  sells  a  certain  number  of  were  any  particular  barrels  agreed  upon, 
bushels  therefrom  and  receives  his  pay,  B.  sold  one  hundred  barrels  to  C.  and 
and  the  purchaser  takes  away  a  part,  the  offered  to  turn  them  out  and  gauge  them, 
property  in  the  part  sold  vests  in  the  par-  but  they  were  allowed  to  remain  in  the 
chaser,  although  it  is  not  measured  or  cellar  at  C.'s  request.  The  molasses  hay- 
separated  from  the  heap.  But  the  cases  ing  been  destroyed  by  fire  before  delivery 
in  which  the  title  to  goods  sold,  a  part  of  or  specification  of  the  particular  barrels, 
a  larger  mass,  has  been  held  to  pass  be-  it  was  held,  upon  full  consideration,  that 
fore  severance,  are  confined  to  those  in  B.  could  not  recover  from  C-  the  agreed 
which  the  mass  itself  is  ascertained  and  of  price.  See,  also,  Woods  v.  McGee,  7 
a  uniform  quality  and  value.  Appleton  Ohio,  466.  The  case  of  Foot  t;.  Marsh,  51 
C.  J.  in  Morrison  v.  Dingley,  63  Maine,  N.  Y.  288,  stated  ante,  §  347,  note  (c),  was 
553,  556,  557.  This  was  conceded  in  similar.  In  Warren  v.  Buckminster,  24  N. 
Chapman  v.  Shepard,  iupra.  In  Morri-  H.  336,  the  case  showed  that  jf^^  Hamp- 
son  V.  Dingley,  tupra,  it  appeared  that  the  plaintiff  bargained  with  "^l'*- 
Wallace  &  Co.  contracted  with  the  plain-  the  defendant  for  fifteen  of  Buckuin- 
tiff  to  sell  him  one  hundred  and  twenty-  the  best  sheep  of  the  defend-  *tw- 
five  tons  gross  of  coal,  parcel  of  a  cargo  ant's  fiock,  but  they  were  not  selected.    It 

(c)  IS  East,  522. 
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ary."    The  vendors  gave  an  order  on  the  wharfingers  for  delivery  to 

was  held  that  the  sale  was  incomplete  until  itage.    Notwithstanding  this  fact  Heritage 

the  sheep  were  selected  and  designated  bj  subsequently  delivered  two  hundred  bnah^ 

marking,  or  separating  from   the  flock;  els  of  the  corn  to  Uurff,  whereupon  Hires 

and  that  the  property  did  not  pass  to  the  brought  trover  against  Hurff.    At  the  trial 

plaintiff.     Smart  i;.  Batchelder,  57  N.  H.  it  was  ruled  that  as  the  com  was  in  bulk, 

140.     See  Eein  v.  Tnpper,  52  N.  Y.  550;  and  not  separated  at  the  time  of  the  salp, 

Southwell    V.   Beezley,    5    Oregon,    143.  no  property  passed  to  HurfT.    Upon  error 

But  see  Phillips  v,  Ocmulgee  Mills,  55  Depue  J.  said :   '*  If  the  property  had  re* 

Ga.    633,    in    which    it   was    held   that,  mained  in  bulk  —  the  quantity  purchased 

where,  out  of  five  or  six  hundred  bales  of  never  having  been    separated  from   the 

cotton    stored  in   a  warehouse,    125,000  mass — the  purchaser   might    not    have 

pounds  were  bargained  and  sold  for  the  been  able  to  maintain  replevin,  for  the 

purpose  of  being  used  in  a  factory  near  reason  that  in  replevin  the  plaintiff  must 

thereto,  and  the  purchaser,  after  the  bar-  be  the  owner  of  the  specific  chattels  he 

gain  and  sale  to  him,  sold  one  half  to  his  sues  for,  and  must  describe  them  in  his 

partner  in  the  factory,  and  a  writ   (citing   Scudder    v.   Worcester,   11 

Ocmulgee       portion  of   that  first  bought  Cush.  573.)     But  that  does  not  solve  the 

Mills.  y^^  consumed  in  the  factory    question  involved  in  this  case It  is 

by  the  firm,  and  the  first  purchaser  re-  undoubtedly  the  doctrine  of  the  English 
ceived  from  his  partner  full  payment  for  courts  that,  'where  there  is  a  bargain  for 
his  half  in  another  lot  of  cotton  of  the  a  certain  quantity  ■  ex  a  greater  quantity, 
same  quantity  in  another  place,  such  use  and  there  is  a  power  of  selection  in  the 
and  acts  and  circumstances  show  the  in-  vendor  to  deliver  what  bethinks  fit, there 
tention  of  the  parties  to  treat  the  entire  the  right  to  them  does  not  pass  to  the  ven- 
125,000  pounds  as  delivered  for  consump-  dee  until  the  vendor  has  made  his  selection.' 
tion  in  the  factory,  to  be  weighed  as  ....  This  doctrine  is  founded  on  correct 
needed  from  time  to  time,  and  altogether  principles  where  the  gross  bulk  is  variable 
amount  to  a  sufiicient  delivery  thereof,  in  kind  or  quality,  and  the  se-  sew  Jeney 
though  the  whole  quantity  sold  was  not  lection  from  it  of  that  part  doc^riae, 
weighed  and  severed  from  the  bulk.  The  which  shall  be  delivered  is  of  benefit  to  the 
question  of  delivery  or  non-delivery  was  yendor.  ....  In  my  judgment  this  prin- 
considercd  as  dependent  on  the  intention  ciple  should  not  be  applied  where  the  bulk, 
of  the  parties.  The  leading  ca^c  in  New  from  which  the  quantity  purchased  is  to 
Jersey  on  this  point  is  Hurff  v.  Hires,  11  be  separated,  is  uniform  in  kind  and  qual- 
Vroom,  581.  In  this  case  Hurff,  the  ity,  and  has  been  approved  by  the  pur- 
plaintiff    in   error,  in   the  fall  of    1873,  chaser  and  the  full  contract  price  has  been 

bought  of  Heritage  two  hundred  bushels     paid In  this  case,  the  sale,  in  all 

llurff  V.         of  com  from  a  lot  of  four  or  material    respects,  was   complete.      The 

Hirifs.            gye  hundred   bushels  which  com  had  been  inspected  and  approved. 

Heritage  had   in   his  crib-house.    Hurff  and  the  price  agreed  on  and  paid.    All 

examined  and  approved  of  the  gtain  be-  these  things  had  been  done  before  the  levy 

fore  he  bought  it,  and  paid  cash  for  it    of  the  execution The  defence  was 

at  the  time  of  the  purchase.    The  agree-  a  meritorious  one,  and  no  legal  principle 

ment  was  that  the  corn  should  remain  in  is  in  the  way  of  permitting  it  to  be  made, 

the  crib-house  until  it  should  become  hard  if,  in  fact,  the  parties  intended  that  the 

enough  to  keep  well  in  bulk,  at  which  property    should    pass.      That   question 

time  the  vendor  was  to  deliver  it.    Early  should  have  been  submitted  to  the  jury." 

in  1874  Hires,  as  sheriff,  by  virtue  of  an  See  Hires  v.  Hurff,  10  Vroom,  4.    The 

execution  against  Heritage,  levied  on  the  Kentucky  doctrine  is  well  stated  in  Fer- 

entire  lot  of  grain  as  the  property  of  Her-  guson  p.  Louisville  City  National  Bank, 
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the  purchasers  of  "  fifty  tons  of  our  Greenland  oil,  ex  ninety  tons." 

14  Bash,  555.    The  firm  of  Kranth,  Fer-  for  a  loan,  it  operates  as  a  symbolical  de- 
gnson  &  Co.,  being  in  embarrassed  cir^  livery,  and  is  equivalent  to  an  actual  de- 
cnrostances,  made  an  assign-  livery,  if  there  is  an  absolute  sale,  so  as  to 
LouJavliie  '    ment  of  all  the  firm  property  protect    the    vendee    against   subsequent 
City  Bank.      ^^  ^^^  appellant,  John  Fergu-  creditors  and  purchasers.    The  statute  also 
son.     By  virtue  of  the  assignment  the  requires  that "  the  receipt  shall  set  forth 
assignee  took  possession  of  and   sold  a  the  quality,  quantity,  kind,  and  description 
large  quantity  of  bacon,  which,  at   the  thereof,  and  which  shall  be  designated  by 
time  of  the  assignment,  was  in  the  ware-  some  mark,  and  which  receipt  shall  be 
bouse  of  the  firm  at  Louisville.    After  evidence  in  any  action  against  said  ware- 
the  sale  the  appellees  filed  a  petition  as-  houseman."    Fryor  C.  J.  said  :  *'  The  ele- 
aerting  a  claim  to  several  thousand  of  the  mentary  doctrine  that  there  most  be  some 
sugar-cured  hams  that  had  been  sold  by  means  of  designating  the  property  sold  or 
the  appellant.    The  claim  of  the  appellees  pledged,  and  to  distinguish  it  from  prop- 
as  to  title  rested  on  warehouse  receipts  erty  of  a  like  kind  and  de-   Kentucky 
given  to  them  by  the  firm  prior  to  the  as-  scription,  seems  not  to  have   doctrine, 
signment  to  the  appellant.    The  firm  was  been  lost  sight  of,  and  such  a  mark  or  de- 
indebted  to  the  bank,  and  when  the  note  scription  is  made  indispensable,  in  order  to 
matured  it  was  renewed  by  another  note,  give  such  paper  its  negotiable  or  commer- 
and  the  following  warehouse  receipt  given  cial  character.     The  indorsement  of    a 
to  the  bank  as  collateral  security:  "Re-  warehouse  receipt  and  its  delivery  oper- 
ceived  of   the  Louisville    City  National  ated  to  vest  the  purchaser  with  the  title 
Bank  thirty-six  hundred  sugar-cured  can-  and  possession  at  common  law ;  but  if  not 
vased  hams,  weighing  fifty  thousand  four  for  a  specific  chattel,  and  the  property  it 
hundred  pounds,  on  storage  in  our  pork  represented  was  a  part  of  a  large  bulk  or 
house,  which  we  will  deliver  on  return  of  mass  of  articles  that  required  separation, 
this    receipt   properly    indorsed.     These  no  title  passed  until  separation  was  had. 
hams  are  to  be  packed  on  delivery  with-  The  doctrine  of  the  common  law  as  to 
out  cost,  and  are  marked  '  Erauth,  Fergu-  the  identification  of  the  property  is  not 
son  &  Co.    Eclipse.'  changed  by  this  statute;. on  the  contrary, 
"  Krauth,  Ferguson  &  Co."  it  is  maintained,  and  such  particularity 
It  appeared  that  there  were  many  thou-  required  in  the  descriptive  part  of  the  re- 
sand  hams  in  the  building  having  upon  ceipt  as  makes  the  right  of  property  cer- 
them  the  same  trade-mark,  "  Krauth,  Fer-  tain  in   the  holder.    The  fact  that  the 
guson  A  Co.    Eclipse,"  at  the  time  the  re-  hams  are  branded  '  Krauth,  Ferguson  & 
ceipts  were  given,  of  different  weights  and  Co.  Eclipse,'  the  usual  and  known  trade- 
Talue,  and  that  no  hams  had  been  sepa-  mark  of  the  firm,  and  found  on  all  the 
rated,  set  apart,  or  marked,  except  as  above  hams  in  the  warehouse,  is  not  the  mark  or 
stated.    The  statute  of  March  6,  1869,  distinguishing  feature  required.    It  must 
authorized  a  warehouseman  to  give  re-  be  such  as  will  enable  the  party  to  iden- 
ceipts  for  goods  received,  and  provided  tify  the  property  and  to  distinguish  it 

that  such  receipts  should  be  negotiable    from  a  similar  kind  and  quality 

and  transferable  by  indorsement,  "  with  While  the  sale  of  a  speci6c  chattel  passes 
like  liability  as  bills  of  exchange  now  are,  the  property  to  the  vendee,  although  no 
and  with  like  remedy  thereon."  The  delivery  is  made,  the  doctrine  established 
warehouseman  was  also  authorized  to  ex-  by  all  the  elementary  writers  on  the  sub- 
eCQte  a  receipt  on  his  own  goods  for  ject  ....  is,  that,  where  the  subject-mat- 
money  loaned,  and  in  either  case  if  the  ter  of  the  sale  is  in  bulk,  and  a  certain 
receipt  is  delivered  or  pledged  by  the  owner  quantity  is  sold,  to  be  taken  from  a  greater 
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The  purchasers  became  insolvent  on  the  day  after  this  order  was 
sent  to  the  wharfinger,  and  the  order  was  then  countermanded  by 
the  vendors^  nothing  having  been  done  on  it.  Held  that  the 
property  had  not  passed.  So,  in  Busk  v,  Davis  (d)  the  vendor 
Busk  V.  ^^^  about  eighteen  tons  of  Riga  flax,  in  mats,  lying  at 
Davis.  the  defendant's  wharf,  and  sold  ten  tons  of  it,  giving  an 
order  to  the  purchaser  on  defendant  for  "  ten  tons  Riga  PDR. 
flax,  ex  Vrow  Maria.'^^  In  order  to  ascertain  what  portion  of  the 
flax  was  to  be  appropriated  to  this  order,  it  was  necessary  to 
weigh  the  mats,  and  this  had  not  been  done,  when  the  buyer 
became  insolvent,  and  the  vendor  thereupon  countermanded  the 
order.     Held  that  the  property  had  not  passed. 

§  353.  In  White  v.  Wilks  (e)  the  sale  was  of  twenty  tons  of 
White  V.  oil,  out  of  the  vendor's  stock  in  his  cisterns.  In  Austen 
V.  Craven  (/)  the  sale  was  by  sugar  refiners,  of  fifty 
Craven.''  hogsheads  of  sugar,  double  loaves,  no  particular  hogs- 
,  heads  being  specified.  In  Shepley  v,  Davis,  (^)  of  ten 
Davis.  '  tons  of  hemp  out  of  thirty ;  and  the  contracts  were  all 
held  to  be  executory,  no  property  passing.  In  Gillett  v.  Hill  (K) 
Giiiett  r.  B^yley  J.  stated  the  law  very  perspicuously  in  the  fol- 
HiU.  lowing  words :    "  The  cases  may  be  divided  into  two 

classes :  one  in  which  there  has  been  a  sale  of  goods,  and  some- 
thing remains  to  be  done  by  the  vendor,  and  until  that  is  done 
the  property  does  not  pass  to  the  vendee,  so  as  to  entitle  him  to 
maintain  trover.  The  other  class  of  cases  is  where  there  is  a  bar- 
gain for  a  certain  quantity,  ex  a  greater  quantity,  and  there  is  a 
power  of  selection  in  the  vendor  to  deliver  which  he  thinks  fit ; 
then  the  right  to  them  does  not  pass  to  the  vendee  until  the  ven- 
dor has  made  his  selection,  and  trover  is  not  maintainable  till  that 
is  done.  If  I  agree  to  deliver  a  certain  quantity  of  oil,  as  ten  out 
of  eighteen  tons,  no  one  can  say  which  part  of  the  whole  quan- 

quantity,  no  title  passes  until  the  sepa-  in  the  American  anthorities  on  the  point." 

ration  is  made.  ....  The  English  cases  Further  Kentucky  cases  are :  Moss  v.  Me- 

sustain  the  doctrine  laid  down  in  the  text-  shew,  8  Bush,  187 ;  May  v.  Hoaglan,  9  lb. 

books  with  scarcely  an  exception 171;    Crawford  v.  Smith,  7  Dana,  59; 

The  innovation  on  the  rule  of  the  com-  Newcomb  v.  Cabell,  10  Bush,  460.] 

mon  law  has  been  made  by  the  courts  of  (<f)  2  M.  &  S.  397. 

this  country.    The  leading  case  of  Kim-  (e)  5  Taunt.  176. 

berly  v.  Patchin,  19  N.  Y.  SOS,  averse  to  (/)  4  Taunt.  644. 

this  doctrine,  or  rather  its  reasoning,  has  (g)  5  Taunt.  617. 

been    followed  by  subsequent   decisions,  (A)  2  C.  &  M.  530. 

until  it  may  be  said  there  is  much  conflict 
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tity  I  have  agreed  to  deliver  until  a  selection  is  made.  There  is 
no  individuality  until  it  has  been  divided,^^  (i) 

§  354,  The  only  case  to  be  found  in  the  reports,  in  apparent 
contradiction  to  this  principle  of  the  law  of  sale,  is  White- 
Whitehouse  v.  Frost,  (Jz)  which,  notwithstanding  ex-  Frost 
planations  by  the  judges  in  subsequent  cases,  is  scarcely  ever 
mentioned,  without  suggestion  of  doubt  or  disapproval.  In  that 
case  the  contract  was  as  follows :  "  Mr.  J.  Townsend  bought  of  J. 
&  L.  Frost  ten  tons  of  Greenland  oil,  in  Mr.  Stainforth's  cisterns, 
at  your  risk^  at  39?.  =  390Z."  There  were  then  in  the  cistern 
forty  tons  of  oil,  which  had  belonged  to  Dutton  &  Bancroft,  and 
they  had  sold  ten  tons  of  it  to  Frost  &  Co.,  and  these  were  the 

(i)  See,  also,  Campbell  27.  Mersey  Docks  Bailey  v.  Smith,  43  N.  H.  141.    Bellows 

Company,  14  C.  B.  N.  S.  412;  [Hutchin-  J.  in  this  case  said:  "If  by  the  agreement 

son  V.  Hunter,  7  Fenn.  St.  140;  Young  v.  of  the  parties  nothing  had  remained  to  be 

Austin,   6   Pick.  280 ;   Merill  v.  Hunne-  done  before  the  title  passed,  but  the  whole 

well,   13   lb.  213,  215;  Rapelye  v.  Mac-  had  actually  been  delivered,  with  proper 

kie,  6  Cowen,  250 ;  Downer  v,  Thompson,  stipulations  for  the  return  of  the  surplus 

2  Hill,  137  ;  Field  v.  Moore,  Hill  &  Denio,  beyond  the  two  thousand,  the  case  would 
418;  Warren  v.  Buckminster,  24  N.  H.  have  been  different,  as  was  held  in  Page 
336  ;  Fuller  v.  Bean,  34  lb.  300 ;.  Ropes  v.  Carpenter,  10  N.  H.  77."  That  is,  the 
V.  Lane,  9  Allen,  502 ;  Gardner  v.  Lane,  title  would  have  passed,  as  has  since  been 
lb.  498,  499 ;  Colt  J.  in  Merchants'  Na-  expressly  decided  in  Lamprey  v.  Sargent, 
tional  Bank  v.  Bangs,  102  Mass.  295;  58  N.  H.  241.  See  Crofoot  v.  Bennett, 
Scudder  u.  Worster,  11  Cush.  573;  Ma-  2  Comst.  258,  ante,  §346;  Macomber  v. 
son  t7.  Thompson,  18  Pick.  305;  Keeler  0.  Parker  13  Pick.  175;  Weld  t\  Cutler,  2 
Goodwin,  111  Mass.  490;  Davis  v.  Hill,  Gray,  195,  198.     That  the  purchaser  has 

3  N.  H.  382 ;  Messer  v.  Woodman,  22  lb.  the  right  of  selection,  see  Call  v.  Gray,  37 
172  ;  Ockington  v.  Richey,  41  lb.  275  ;  N.  H.  428,432.  In  Hutchinson  v.  Hunter, 
Bailey  v.  Smith,  43  lb.  143  ;  Stone  7  Penn.  St.  145,  Mr.  Justice  Rogers  said  : 
V.  Peacock,  35  Maine,  385  ;  Claflin  v.  "  The  rule,  I  take  it,  is  now  too  well  set- 
Boston  &  Lowell  R.  R.  Co.  7  Allen,  tied  to  be  shaken,  that  the  goods  sold 
341.  Where  it  appeared  that  there  was  a  must  be  ascertained,  designated,  and  sep- 
No  title  bargain  for  two  thousand  tel-  arated  from  the  stock  or  quantity  with 
KooSTspeci-  cgraph  poles,  and  the  vendor  which  they  are  mixed,  before  the  property 
fled.  had  at  the  time  and  place  of  can  pass  to  the  purchaser ;  until  this  is 
delivery  two  thousand  one  hundred  and  done  it  remains  the  property  of  the  ven- 
thirty  poles,  and  he  notified  the  purchaser  dor  and  not  of  the  vendee."  See,  also,  to 
that  he  was  ready  to  deliver  them  and  the  same  effect,  Haldeman  v.  Duncan,  51 
receive  the  price,  to  which  the  purchaser  Penn.  St.  66,  70  ;  First  National  Bank  v. 
made  a  reply  admitting  that  the  vendor  Crowley,  24  Mich.  492;  but  see  Chapman 
had  the  poles  and  promising  to  settle  for  v,  Shepard,  39  Conn.  413 ;  Pleasants  v. 
them  soon,  but  before  anything  else  was  Pendleton,  6  liand.  (Va.)  473;  Waldron 
done,  the  poles  were  carried  away  by  a  v.  Chase,  37  Maine,  414 ;  ante,  §  352,  note 
freshet,  it  was  held,  upon  the  ground  that  (b) ;  note  (0),  below ;  Hnhn  v.  Fredericks, 
the  two  thousand  poles  had  not  been  sep-  30  Mich.  223  ;  Home  Ins.  Co.  v.  Heck,  65 
arated  from  the  entire  lot,  that  the  title  to  111.  HI.] 

them  had  not  vested  in  the  purchaser.         {k)  12  East,  614. 
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ten  tons  which  the  latter  sold  to  Townsend,  giving  Townsend  an 
order  on  Button  &  Bancroft  for  "  the  ten  tons  of  oil  we  purchased 
from  you,  8th  Nov.  last."  The  order  was  taken  to  Dutton  & 
Bancroft  by  the  purchaser,  and  accepted  by  them  in  writing,  on 
the  face  of  the  order,  Townsend  left  the  oil  in  the  custody  of 
Dutton  &  Bancroft,  and  it  was  not  severed  from  the  bulk  in  the 
cisterns.  It  was  held  that  the  property  had  passed,  as  between 
Frost  and  Townsend.  Lord  EUenborough  put  it  on  the  ground 
that  all  right  in  the  seller  was  gone  by  the  acceptance  of  his  de- 
livery order,  in  favor  of  Townsend,  the  seller  never  having  had 
himself  possession,  but  only  a  right  to  demand  possession  from 
the  bailees,  which  right  he  had  assigned  to  Townsend,  just  as  it 
had  been  asssigned  to  himself  by  his  vendors.  Grose  J.  was  of 
opinion  that  as  the  risk  was  in  the  huyer^  and  the  delivery  com- 
plete so  far  as  the  vendoV  was  concer7ied^  the  property  had  passed. 
It  was  the  purchaser's  business  to  act  with  Dutton  &  Bancroft  in 
drawing  off  the  ten  tons  of  oil.  Le  Blanc  J.  put  it  on  the  ground 
that  the  sale  was  complete  between  Frost  and  Townsend,  because 
nothing  remained  to  be  done  between  them.  The  vendor  had  given 
to  the  purchaser  the  only  possession  that  the  vendor  ever  had, 
and  the  purchaser  had  accepted  this,  and  Dutton  &  Bancroft  were 
bailees  of  the  oil  for  the  purchaser's  use.  All  that  remained  to  be 
done  was  between  the  purchaser  and  his  bailees.  Bayley  J.  was 
very  much  of  the  same  opinion,  considering  the  purchaser's  ac- 
ceptance of  an  order  on  Dutton  &  Bancroft,  his  presentation  of  it 
to  them,  and  obtaining  their  assent  to  be  his  bailees,  as  equiva- 
lent to  a  consent  that  the  goods  should  be  deemed  to  have  been 
delivered  to  him.  This  case  was  much  questioned  in  subsequent 
decisions.  (Z)  In  Wallace  v.  Breeds  (m)  Lord  EUenborough 
again  said  of  Whitehouse  v.  Frost,  *'  There  nothing  remained  to 
be  done  by  the  seller  to  complete  the  sale  between  him  and  the 
buyer."  And  in  the  subsequent  case  of  Busk  v.  Davis,  (n) 
where  three  of  the  judges  (Lord  EUenborough,  and  Le  Blanc 
and  Bayley  J  J.)  who  decided  Whitehouse  v.  Frost  were  still  on 
the  bench,  they  adhered  to  the  decision,  both  Le  Blanc  and  Bay- 
ley  saying,  however,  that  the  sale  was  of  an  "  undivided  quan- 
tity," and  that  deUvery  had  been  made  of  that  undivided  quan- 

(/)  See  White  v.  Wilks,  5  Taunt  176  ;         (m)  13  East,  252. 
Austen  v.  Craven,  4  Taunt  644;  Camp-        (n)  2  M.  &  S.  397. 
bell  V,  Mersey  Company,  14  C.  B.  N.  S. 
412;  Blackburn  on  Sales,  125. 
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tity  SO  far  as  in  the  nature  of  things  it  was  possible  for  the  vendor 
to  deliver  it.  (o)     The  cases  in  which  these  contracts  are  consid- 

(o)  [In  Gushing  v.  Breed,  14  Allen,  est  that  affects  the  title  to  the  whole.  This 
380,  Chapman  J.  said :  "  When  several  par-  illustrates  the  distinction  between  tenants 
ties  have  stored  various  parcels  of  grain  in  common  and  the  interest  acquired  by  a 
in  the  elevator,  and  it  is  put  into  one  sale  of  a  chattel  or  a  sale  of  a  quantity  of 
mass,  according  to  a  usage  to  which  they  grain  to  be  delivered  by  the  owner.  To 
must  be  deemed  to  have  assented,  they  are  support  an  action  of  detinue  or  replevin, 
tenants  in  common  of  the  grain.  Each  is  if  the  interests  in  the  property  wrongfully 
entitled  to  such  a  proportion  as  the  quan-  taken  are  separate  and  distinct,  the  parties 
tity  placed  there  by  him  bears  to  the  whole  cannot  join,  but  must  institute  separate 
Sale  of  inter,  oii^s*  When  one  of  them  actions,  and  if  joint  tenants  or  tenants  in 
est  in  prop-  geUs  a  certain  number  of  common  they  must  join."  Warren  v.  Mil- 
ante  in  eoin-  bushels,  it  is  a  sale  of  prop-  liken,  57  Maine,  97  ;  Hatch  v.  Lincoln,  12 
™on-  erty  owned  by  him  in  com-  Cush.  31 ;  Hall  v.  Boston  &  Worcester  R. 
mon.  It  is  not  necessary  to  take  it  away  R.  Corporation,  14  Allen,  439 ;  Waldron 
in  order  to  complete  the  purchase.  If  the  v.  Chnse,  37  Maine,  414  ;  Appleton  C. 
vendor  gives  an  order  on  the  agents  to  de.  J.  in  Morrison  v.  Dingley,  63  lb.  556, 
liver  it  to  the  vendee,  and  the  agents  ac-  557  ;  Kimberly  v.  Patchin,  19  N.  Y.  330; 
cept  the  order,  and  agree  with  the  vendee  Russell  v.  Carrington,  42  lb.  118;  Chase 
to  store  the  property  for  him,  and  give  v.  Washburn,  1  Ohio  St.  244;  Wilson  v. 
Language  of  ^i"^  ^  receipt  therefor,  the  de-  Cooper,  10  Iowa,  565 ;  South  Australian 
Chapman  J.    H very  is  thereby  complete,  and  Ins.  Co.  v.  Randell,  L.  R.  3  P.  C.  101 ; 

the  property  belongs  to  the  vendee Morrison  v.  Woodley,  84  111.   192.    In 

This  is  not  like  the  caae  of  sales  where  the  Chapman  v.  Shepard,  39  Conn.  413,  the 

vendor   retains    the    possession,    because  court  expressed  a  doubt  whether  the  title 

there  is  something  further  for  him  to  do,  passing  in  cases  like  the  above  is  one  in 

such  as  measuring,  or  weighing,  or  mark-  severalty  or  in  common ;  but  held  that,  if 

ing,  as  in  Scudder  v.  Worster,  11  Cush.  it  be  in  common,  it  is  only  so  in  a  quali- 

753 ;  nor  like  the  case  of  Weld  v.  Cutler,  fied  sense,  and  the  purchaser  could  main- 

2  Gray,  195,  where  the  whole  of  a  pile  of  tain  trover  for  his  share  of  the  merchan- 

coal  was  delivered  to  the  vendee,  in  order  dise  upon  demand  made  on   the  vendor 

that  he  might  make  the  separation.    But  and  a  refusal  to  deliver.    See  Gardner  v. 

the  property  is  in  the  hands  of  an  agent,  Dutch,  9  Mass.  427  ;  Kimberly  v.  Patchin, 

and  the  same  person  who  was  the  agent  19  N.  Y.  330,  per  Comstock  J. ;  Burton  v. 

of  the  vendor  to  keep,  becomes  the  agent  Curyea,  40  111.  320,  329 ;  McPherson  v. 

of  the  vendee  to  keep;  and  the  possession  Gale,  lb.  368;   S pence  v.  Union  Marine 

of  the  agent  becomes  the  possession  of  the  Ins.  Co.  L.  R.  3  C.  P.  427  ;  Morgan  v. 

principal.    Hatch  v.  Bayley,  12  Cush.  27,  Gregg,  46  Barb.  183;  Channon  v.  Lusk,  2 

and  cases  cited.    The  tenancy  in  com-  Lansing,  21 1 ;  Buckley  v.  Gross,  3  B.  & 

mon  results  from  the  method  of  storage  S.  566,  575 ;  Wood  t^.  Fales,  24  Penn.  St. 

agreed  upon,  and  supersedes  the  necessity  246,  248 ;  Phillips  v,  Ocraulgee  Mills,  55 

of  measuring,  weighing,  or  separating  the  Ga.  633 ;   6   Am.  Law  Rev.  450  et  seq. 

part  sold."  In  Ferguson  r.  Louisville  City  In  some  cases,  it  is  assumed  that  persons 

Nat  Bank,  14  Bush,  555,  Pryor  C.  J.:  who  deposit  their  grain  in  these  public 

"  One  may  acquire  an  interest  in  property  elevators  retain  their  title ;  see  Cushing  v, 

owned  by  another  by  purchasing  an  inter-  Breed,  14  Allen,  376  ;  Keeler  v.  Goodwin, 

est  in  the  whole,  as  the  one  fifth,  or  the  111  Mass.  490;  Dole  v.  Olmstead,  36  III. 

one  half  of  a  given  quantity  of  bacon  or  150;  41  lb.  344  ;  Warren  v.  Miliiken,  57 

Langnage  of   grain.   He  then  becomes  a  ten-  Maine,  97  ;  Young  v.  Miles,  20  Wis.  615  ; 

FryorC.J.     ant  in  common  with  an  inter-  23  lb.  643;  and,  of  course,  if  such  be 
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ered,  by  which  the  vendor  agrees  to  make  and  deliver  a  chattel, 
are  reviewed  in  the  next  chapter,  on  ^^  Subsequent  Appropria- 
tion." 

the  intention,  they  may  transfer  their  title  purchaser,  in  the  usual  mode  of  transacting; 
and  substitute  their  vendees  in  their  own  the  business  of  the  warehouse,  he  would 
places ;  and,  in  such  cases,  it  would  be  a  have  acquired  title,  right  of  possession, 
very  ready  and  fair  inference  that  the  ven-  and  constructive  possession  of  the  grain 
dor,  by  a  sale,  intended  to  transfer  his  en-  so  purchased.  Gushing r.  Breed,  14  Allen, 
tire  interest,  unless  the  sale  was  subject  to  376  ;  (see  post,  §  358  a.)  But  until  some 
some  condition.  Usage  has  made  the  pos-  act  takes  place  by  which  the  relations  of 
session  of  the  warehouse  receipts  for  grain  the  warehouseman,  in  respect  to  the  prop- 
equivalent  to  the  possession  of  the  prop-  erty  in  his  custody,  are  modified  in  accord - 
erty  itself.  The  law  makes  no  distinction  ance  with  the  contract  of  sale,  so  that  he 
in  regard  to  grain  purchased  by  the  holder  may  be  considered  as  bailee  for  the  seller 
of  such  receipts  from  others  and  those  ac-  and  purchaser  respectively,  according  to 
quired  from  the  warehouseman^ himself,  their  several  interests,  and  thus  released 
Broadwell  v.  Howard,  77  III.  305.  The  pro  tanto  from  his  original  liability  to  the 
case  of  Keeler  v.  Goodwin,  111  Mass.  490,  seller  alone,  there  is  no  such  appropriation 
is  important  to  be  considered  in  this  con-  of  the  grain  sold  as  will  ripen  the  interest 
nection.  It  appeared  that  A.  sold  B.  a  of  the  purehaser  into  title  and  right  to  the 
thousand  bushels  of  grain,  part  of  a  larger  possession  of  any  specific  portion  of  the 
quantity  lying  in  balk  on  storage  in  a  bulk.  Whether  the  assent  of  the  ware- 
warehouse,  and  gave  him  an  order  on  the  houseman  is  necessary  to  the  imposition 
warehouseman  therefor.  B.  did  not  pay  of  this  twofold  relation  upon  him,  or 
for  the  grain,  but,  for  a  valuable  consider-  whether  presentation  of  the  order  alone, 
Keeler  v.  ation,  indorsed  and  delivered  or  notice  of  the  sale,  would  be  sufficient, 
Goodwin.  (jje  order  to  C,  who  did  not  we  need  not  now  determine,  because  there 
know  that  B.  had  not  paid  for  the  grain,  was  neither  in  this  case,  until  after  the  an- 
Before  the  order  was  presented  to  the  thority  of  the  warehouseman  to  make  the 
warehouseman  B.  had  become  insolvent,  appropriation  had  been  revoked.  The 
and  A.  had  countermanded  the  order,  and  purchaser,  therefore,  never  acquired  any 
afterwards  A.  removed  the  grain ;  it  was  title  or  right  of  possession,  and  could 
held  that  C.  could  not  maintain  an  action  transfer  none,  and  consequently  no  right 
against  A.  for  conversion  of  the  grain,  al-  of  action  to  the  plaintiff."  It  was  pro- 
though  there  was  a  usage  in  the  grain  vided  in  Massachusetts  in  1878  (St  of 
trade  to  consider  an  order  on  a  warehouse-  1878,  ch.  93,  §  3)  that  "  where  grain  or 
man  as  a  delivery.  Wells  J.  said  :  "  Here  other  property  is  stored  in  a  public  ware- 
was  a  contract  of  sale  of  1,000  bushels  of  house  in  such  a  manner  that  different  lots 
com,  'parcel  of  a  larger  quantity  lying  in  or  parcels  are  mixed  together, 
bulk.'  Until  separation  in  some  form  no  so  that  the  identity  of  the  tMod  in 
title  could  pass.  That  it  was  on  storage  same  cannot  be  accurately  ^J^^*i°" 
with  a  third    party,  as   warehouseman,  preserved,     the     warehouse-    warehouM- 


man  «  re- 


would  make  no  difference  in  this  respect,  man's  receipt  for  any  portion    ^\^^  f^^  qq. 

Delivery  of  the  order  upon  the  warehouse-  of    such    grain   or    property    a*cwt*ined 

man  authorized  him  to  make   the   septv-  shall  be  deemed  a  valid  title 

ration  or  appropriation  necessary  to  com-  to  so  much  thereof  as  is  designated  in  said 

plete  the  sale,  by  giving  to  the  contract  its  receipt,  without  regard  to  any  separation 

intended  effect  upon  the  specific  pix)perty  or  identification."     See  H.  S.  111.  (1880) 

covered  by  it.    If  that  had  been  accom-  ch.  114,  §§  120  et  aeq;  Bailey  v.  Bensley, 

plished,  either  by  actual  separation,  or  by  87  III.  556,  §§  560,  561.] 
appropriation  to  the  use  or  credit  of  the 
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§  S55.  This  Beems  to  be  an  appropriate  occasion  for  considering 
the  question  whether  earnest  has  any,  and  what,  effect 
in  altering  the  property  in  the  goods  which  are  the  sub-  ing  ot 
ject-matter  of  the  contract.  In  former  times,  when  the  ter  prop- ' 
dealings  between  men  were  few  and  simple,  and  con-  *"'' 
sisted  for  the  most  part,  where  sale  was  intended,  in  the  transfer 
of  specific  chattels,  it  was  said  that  by  the  giving  of  earnest  the 
property  passed.  Thus  we  have  seen  in  the  second  chapter  of 
this  book,  that  Shepherd's  Touchstone  contains  this  rule :  (y)  "  If 
one  sell  me  his  horse,  or  any  other  thing  for  money,  ....  and 
I  give  earnest  money,  albeit  it  be  but  a  penny,  to  the  seller, 
....  there  is  a  good  bargain  and  sale  of  the  thing  to  alter  the 
property  thereof."  And  Noy  says  (^ante,  §  314)  :  "  If  the  bai^ain 
be  that  you  shall  give  me  10^.  for  my  horse,  and  you  give  me  one 
penny  in  earnest,  which  I  accept,  this  is  a  perfect  bargain ;  you 
shall  have  the  horse  by  an  action  on  the  case,  and  I  shall  have  the 
money  by  an  action  of  debt."  fiut  the  context  of  both  these  pas- 
sages shows  very  plainly  that  the  authors  were  considering  the 

subject  of  the  different  modes  in  which  a  bai^ain  for  the  sale  of  a  7^^\ 

specific  chattel  could  be  completed,  and  were  pointing  out  that  the  tJ'^ 

mere  i^eement  of  A.  to  buy  and  fi.  to  sell  did  not  constitute  a  ^^ 

bai^in  and  sale,  but  that  something  further  must  be  done  "  to 

bind  the  bargain."     As  soon  as  the  bargain  for  the  sale  of  the  ^^^ 

specific  chattel  was  completed,  in  whatever  form,  the  property  4^L 

passed,  and  the  giving  of  earnest  is  included  among  the  modes  of  ^^i 

binding  the  bargain,  bo  that  neither  could  retract,  and  then  the  ^, 

passing  of  the  property  was  the  result,  not  of  giving  the  earnest,  tjj 

but  of  the  bargain  aud  sale.     So,  in  Bach  w.  Owen,  (y)    j^^,, ,  P 

the  plaintiff  claimed  a  mare  under  a  bat^aiu  m  whicli   Ohcd.  d 

"  the  defendants,  to  make  the  agreement  the  more  firm  and  bind-  5 

ing,  paid  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain."  ^ 

The  contract  was  that  the  plaintiff  should  give  a  colt  and  two 

guineas  for  the  mare,  and  the  defendant  demurred  to  the  declara-  ' 

tion  for  vrant  of  an  averment  that  the  plaintiff  was  ready  and  wilt- 
ing, or  offered  to  deliver  the  colt ;  but  BuUer  J.  said :  "  The  pay- 
ment of  the  halfpenny  vested  the  property  of  the  colt  in  the 
defendant,"  and  the  tender  was  therefore  unnecessary.  This, 
again,  was  a  perfect  bargain  and  sale  of  a  specific  chattel,  which 
(p)  Anlt,  i  313.  Iq)  G  T.  B.  t09. 


^ 

C^ 


..!ki' 
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altered  the  property  as  soon  as  the  earnest  given  prevented  either 
party  from  retracting. 

§  356.  In  Hinde  v.  Whitehouse  (r)  Lord  Ellenborough,  in  con- 
Hinde  v.  sidering  the  mode  of  passing  the  property  in  the  sugar 
house.  sold,  rejected  a  defence  founded  on  the  fact  that  the 
goods  were  not  ready  for  delivery  because  the  duties  had  not  yet 
been  paid,  and  said,  arguendo :  ^^  Besides,  after  earnest  given,  the 
vendor  cannot  sell  the  goods  to  another  without  a  default  in  the 
vendee ;  and,  therefore,  if  the  vendee  do  not  come  and  pay  for  and 
take  away  the  goods,  the  vendor  ought  to  go  and  request  him  ;  and 
then  if  he  do  not  come  and  pay  for  and  take  away  the  goods  in  a 
convenient  time,  the  agreement  is  dissolved^  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person,"  His  lordship,  after 
quoting  this  dictum  from  Holt  C.  J.  in  Langford  v.  Administratrix 
of  Tyler,  Salk,  118,  and  Noy's  Maxims,  as  above,  continued  :  "  On 
this  latter  ground,  therefore,  I  do  not  think  that  the  sale  is  incom- 
plete.^^  This,  again,  was  the  sale  of  a  specific  chattel,  and  the 
mind  of  that  great  judge  was  plainly  intent  on  the  question  whether 
there  had  been  a  ^^  complete  sale,"  and  the  authorities  on  the  sub- 
ject of  earnest  were  invoked  solely  to  show  that  the  bargain  had 
been  closed.  Blackstone,  also,  («)  if  his  remarks  be  carefully  con- 
sidered, as  well  as  the  authorities  to  which  he  refers,  contemplates 
earnest  as  a  mode  of  binding  the  bargain,  and  thus  furnishing 
proof  of  such  a  complete  contract  of  sale  as  sufiBices  to  pass  prop- 
erty in  a  specific  chattel. 

§  857.  No  case,  however,  has  been  found  in  the  books  in  which 
the  giving  of  earnest  has  been  held  to  pass  the  property  in  the 
subject-matter  of  the  sale,  where  the  completed  bargain,  if  proved 
in  writing  or  any  other  sufficient  manner,  would  not  equally  have 
altered  the  property.  It  is  difficult  to  conceive  on  what  principle 
it  could  be  contended  that  the  giving  of  earnest  would  pass  the 
property,  for  example,  in  fifty  bushels  of  wheat,  to  be  measured 
out  of  a  larger  bulk.  In  the  cases  of  Logan  v.  Le  Mesurier,  (t) 
and  Acraman  v.  Morrice,(t/)  it  was  held,  as  we  have  already  seen 
(^ante^  §§  324,  826),  that  where  the  whole  purchase-money  had 
been  paid  at  the  time  of  the  contract,  the  property  did  not  pass  in 
the  timber,  which  was  afterwards  to  be  measured  on  delivery ;  and 
it  is  scarcely  conceivable  that  a  penny,  delivered  under  the  name 

(r)  7  East,  558.  {t)  6  Moore  P.  C.  116. 

(s)  2  Black.  Com.  447-449.  (u)  8  C.  B.  449. 
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of  '*  earnest,"  could  be  more  effective  in  altering  the  property  than 
the  payment  of  the  entire  price.  It  is  therefore  submit-  Submittpd 
ted  that  the  true  legal  efEect  of  earnest  is  Bimplj  to  af-  not. 
ford  conclusive  evidence  that  a  bai^ain  was  actually  completed 
with  mutual  intention  that  it  should  be  binding  on  both  ;  and  that 
the  inquiry  nbetber  the  property  haa  passed  in  such  cases  is  to 
be  tested,  not  by  th^  fuct  that  earnest  was  given,  but  by  the  true 
nature  of  the  contract  concluded  by  the  giving  of  the  earnest,  (a;) 

(z)  [See  Groat  v.  Oile,  51  N.  Y.  431 ;    i>.   Aduns,  i   Selden,   291 ;  Jennings  v. 
Nesbii  17.  Barry,  25  F«aa.  Si.  208 ;  Jojce    Fknagan,  5  Daoa,  21 T.] 
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§  858.  After  an  executory  contract  has  been  made,  it  may  be 
Executory  Converted  into  a  complete  bargain  and  sale  by  specifying 
agreement    the  fi^oods  to  which  the  Contract  is  to  attach,  or  in  leesH 

converted  °  ^      ,  . 

into  bar-  phrase,  by  the  appropriation  of  specific  goods  to  the  con- 
sale  by  tract.  The  sole  element  deficient  in  a  perfect  sale  is  thus 
approprfa-  supplied.  The  contract  has  been  made  in  two  successive 
^'^°'  stages,  instead  of  being  completed  at  one  time  ;  but  it  is 

none  the  less  one  contract,  namely,  a  bargain  and  sale  of  goods. 
As  was  said  by  Holroyd  J.  in  Rohde  v.  Thwaites,  (a)  "  The  selec- 
tion of  the  goods  by  one  party,  and  the  adoption  of  that  act  by 
the  other,  converts  that  which  before  was  a  mere  agreement  to 
sell  into  an  actual  sale,  and  the  property  thereby  passes."  (J) 


(a)  6  B.  &  C.  388. 

{b)  [In  Claflin  v.  Boston  &  Low.  R.  R. 
Claflint;.  7  Allen,  341,  the  evidence 
LStdiB.  showed  that  the  plaintiffs 
S.  Co.  agreed  to  buy  a  quantity  of 

oil,  not  precisely  determined,  bnt  within 
certain  limits  at  a  fixed  price,  to  be  de- 
livered in  Boston ;  and  the  owners  of  the 
oil  agreed  to  sell  it  to  them.  The  spe- 
cific quantity  not  being  settled,  nor  the 


oil  itself  separated  and  distinguished,  this 
did  not  constitute  a  complete  sale,  bnt  only 
a  contract  to  sell.  But  in  pursuance  of  this 
contract  the  owners  of  the  oil  sent  a  quan- 
tity by  railroad  to  Boston,  consigned  to 
themselves,  a  part  of  It  being  also  directed 
to  the  care  of  A.  Cushman.  They  notified 
the  plaintiffs  that  they  had  sent  it, -and 
gave  an  order  for  its  delivery  to  the  order 
of  one  of  them,  and  the  plaintiffs  paid  for 
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The  only  difficulty  tbat  can  arise  on  this  question  is,  in  casea  where 
the  vendor  only  haa  made  the  Bubeequent  appropria-  ^^g„ 
tion.  If  it  has  been  agreed  that  tlie  purchaser  shall  se-  ""^o'" '" 
lect  out  of  the  bulk  belonging  to  the  vendor,  it  is  not  easy  priate  Ui* 
to  raise  a  controversy,  but  the  cases  in  which  the  ablest 
judges  have  been  much  perplexed  are  those  where  the  vendor  is, 
by  the  express  or  implied  terms  of  the  contract,  entitled  to  make 
the  selection.  A  very  common  mode  of  doing  business  is  for  one 
merchant  to  give  an  order  to  another  to  send  him  a  certain  quan- 
tity of  merchandise,  as  so  many  tons  of  oil,  so  many  hogsheads  of 
sugar.  Here  it  becomes  the  vendor's  duty  to  appropriate  the 
goods  to  the  contract.  The  difficulty  is  to  determine  what  consti- 
tutes the  appropriation  ;  to  find  out  at  what  precise  point  the 
vendor  is  no  longer  at  liberty  to  change  his  intention.  It  is  plain 
that  the  vendor's  act  in  simply  selecting  such  goods  as  he  intends 
to  send  cannot  change  the  property  in  them.  He  may  lay  them 
aside  in  his  warehouse,  and  change  his  mind  afterwards;  or  he 
may  sell  them  to  another  purchaser  without  committing  a  wrong, 
because  they  do  not  yet  belong  to  the  first  purchaser,  and  the 
vendor  may  set  aside  other  goods  for  him.  It  is  a  question  of  law 
whether  the  selection  made  by  the  vendor  in  any  case  is  a  mere 
manifestation  of  his  intention,  which  may  be  changed  at  his  pleas- 
ure, or  a  determination  of  his  right  conclusive  on  him,  and  no 
longer  revocable. 

§  358  a.  [A.  and  B.  stored  grain  in  C.'s  warehouse,  and  by  the 
warehouse  receipts  each  was  entitled  to  get  a  given  quantity  of 
wheat,  but  not  the  identical  wheat  delivered.  The  wg^deii «. 
grain  of  different  owners  was  mixed  in  the  warehouse.  Maibride. 
A.  and  B.  agi-eed  to  load  D.'s  vessel  with  grain,  and  gave  proper 
orders  to  that  effect  to  C.  C  told  the  captain  that  he  was  ship- 
ping all  of  A.'s  wheat  first.     It  was  held  that  this  amounted  to 


i 


it.  Hoar,  J.  said :  "  There  was  tliai  an 
■gramenC  of  the  parties  thai  this  oil 
should  be  the  property  of  Ihe  plainCiffa ; 
it  was  sent  to  the  place  at  which,  b^  the 
contract,  it  was  to  be  delivered,  and  the 
order  upon  the  freight-bill  entitled  Che 
plaintifik  to  the  possession.  Hoihing  more 
wa»  to  be  done  bj  the  vendors,  They  bad 
made  the  delivery  which  the  contract  re- 
quired, and  we  cao  hare  no  donbt  ibat 
it   completed  Ibe  aale,   and   Tested   the 


La- 


properlj  in  the  vendees."  Hyde 
throp,  2  Abb.  N.  Y.  App.  Docig.  436. 
See  Thompson  u.  Conover,  3  Vroom  (N. 
J.j,  466;  Crawford  D.  Smith,  7  Dana, 
5S,  61;  Gouch  1-.  Edeien,  5  Gill,  IDI ; 
Chnpmsn  a.  Searle,  3  Pick,  38;  Colt  J. 
in  MercbaDts'  National  Bunk  v.  Bangs, 
10!  Mass.  £91,  S9S ;  Coleman  v.  Mc- 
DermoC,  5  U.  C.  C.  P,  303  ;  MacpherioD 
V.  Frederictoti  Boom  Co.  1  Uanaaj  (N. 
B.),  337.] 


882  EFFECT   OF  CONTRACT  IN  PASSING  PROPERTY.         [BOOK  II. 

^n  appropriation  by  C.  and  that  the  property  in  the  grain  so  first 
shipped  passed  to  A.  (6^)] 

§  859.  The  rule  on  the  subject  of  election  is,  that  when,  from 
Rale  as  to  the  nature  of  an  agreement,  an  election  is  to  be  made, 
tion  0?^°'  the  party  who  is  by  the  agreement  to  do  the  first  act, 
election.  which,  from  its  nature,  cannot  be  done  till  the  election  is 
determined,  has  authority  to  make  the  choice,  in  order  that  he 
may  be  able  to  do  that  first  act,  and  when  once  he  has  done  that 
act,  the  election  has  been  irrevocably  determined,  but  till  then  he 
may  change  his  mind,  (c)  For  example,  suppose  A.  sell  out  of  a 
stack  of  bricks  one  thousand  to  B.,  who  is  to  send  his  cart  and 
fetch  them  away.  Here  B.  is  to  do  the  first  act,  and  cannot  do  it 
till  the  election  is  determined.  He  therefore  has  authority  to 
make  the  choice,  but  he  may  choose  first  one  part  of  the  stack  and 
then  another,  and  repeatedly  change  his  mind,  until  he  has  done 
the  act  which  determines  the  election,  that  is,  until  he  has  put 
them  in  his  cart  to  be  fetched  away  ;  when  that  is  done  his  elec- 
tion is  determined,  and  he  cannot  put  back  the  bricks  and  take 
others  from  the  stack.  So,  if  the  contract  were  that  A.  should 
load  the  bricks  into  B.'s  carts,  A.'s  election  would  be  determined 
as  soon  as  that  act  was  done  and  not  before. 

§  360.  It  follows  from  this,  says  Blackburn  J.,  that  where  from 
^  .  the  terms  of  an  executory  agreement  to  sell  unspecified 
time  at  goods  the  Vendor  is  to  dispatch  the  goods,  or  do  any- 
propertj  thing  to  them  that  cannot  be  done  till  the  goods  are  ap- 
passes.  propriated,  he  has  the  right  to  choose  what  the  goods 
shall  be ;  and  the  property/  is  transferred  the  moment  the  dispatch 
or  other  act  has  commenced^  for  then  an  appropriation  is  made 
finally  and  conclusively  by  the  authority  conferred  in  the  agree- 
ment, and  in  Lord  Coke's  language,  "  the  certainty,  and  thereby 
the  property,  begins  by  election."  (Heyward's  case,  2  Coke, 
86.)  (c?)     But  however  clearly  the  vendor  may  have  expressed  an 

(6^)  [Waddell  v.  Macbride,  7  U.  C.  C.  P.  then,  as  soon  as  any  act  is  done  by  him 

382 ;  Coffey  v.  Quebec  Bank,  20  U.  C.  identifying  the  property,  and  it  is  set  apart 

C.  P.  1 10,  555.]  with  the  intention  nnconditionally  to  ap- 

(c)  Heyward's  case,  2  Co.  36;    Com.  ply  it  in  fulfilment  of  the  contract,  the  title 

Dig.  Election  ;  Blackbarn  on  Sales,  128;  vests,  and  the  sale  is  complete.    Thus  the 

[Lynch  u.  O'Donnell,  127  Mass.  31 1 .]  delivery  of  goods  to  the  buyer,  or  his  agent, 

d)   [In  Merchants'  National  Bank  t;.  or  to  a  common  carrier,  consigned  to  him, 

Bangs,  102  Mass.  291,  295,  Colt  J.  said :  whether  a  bill  of  lading  is  taken  or  not,  if 

When  title      ''  When,  irom   the  nature  of  there  is  nothing  in  the  circumstances  to 

radoMs  to     ^^®  agreement,  the  vendor  is  control  the  effect  of  the  transaction,  will 

appropriftte.    to  make   the    appropriation,  be  suflScient.    If  the  bill  of  lading,  or 
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intention  to  choose  particular  goods,  and  however  expensive  may 
have  been  his  preparations  for  performing  the  agreement  with 
those  particular  goods,  yet  until  the  act  has  actually  commenced, 
the  appropriation  is  not  yet  final,  for  it  is  not  made  by  the  author- 
ity of  the  other  party  nor  binding  on  him.  (e) 

§  361.  A  review  of  the  authorities  will  show  the  subtle  distinc- 
tion to  which  this  subject  gives  rise,  and  the  infinite  Review 
diversity  of  circumstances  under  which  its  application  tiioriiiei. 
becomes  necessary  in  commercial  dealings.  The  considerations 
that  govern  it  are  rendered  etill  more  complex  when  the  ven- 
dor, although  appropriating  the  goods  to  the  contract  by  dis- 
patching them,  still  retains  control  by  taking  the  bills  of  lading  or 
other  documents  of  title  in  his  own  name,  in  order  to  secure  him- 
self against  loss  in  the  event  of  the  buyer's  insolvency  or  refusal  to 
pay.  The  decisions  in  cases  where  the  vendor,  although  appropri- 
ating the  goods,  has  reserved  expressly  or  by  implication  a  special 
property  in  them,  will  be  separately  examined,  after  disposing  of 
those  which  are  free  from  this  element  of  controversy. 

§  3G2.  In  1803,  in  the  case  of  Dutton  v.  Solomonson,  (/)  it  was 
treated  as  already  settled  law  that  where  a  vendor  de-  Dutton  v. 
livers  goods  to  a  carrier  by  order  of  the  purchaser,  the  f"!™""" 
appropriation  is  determined  ;  the  delivery  to  the  carrier  Delivery 
is  a  delivery  to  the  vendee,  and  the  property  vests  imine-  ^  earner- 
diately.  And  in  the  United  States  the  law  is  established  L'?,J^  '•'* 
to  the  same  effect.  (^)  Swtes. 

a  it  was  made 


other  vrittan  eyidence  of  the  delirery  to     that  (ha  failure  of  Wilso 
ier,  be  taken  in  the  name  of  tlie     ■{■eat  to  accept  everj  pi 


consignee,  or  be  transrerred  to  bim  by  in 
dorscment,  the  strongest  proof  is  afforded 


of  I 


ebiolut 


sendee."  See  Halch  u,  Lincoln, 
13  Citsih.  31,  33-35.  It  was  agreea  be- 
tween Ferguson  and  Wilson  that  Fergu- 
son should  make  certain  timber  for  Wil- 
son and  mark  it  as  it  was  mnde,  and  ihat  it 
should  be  delivered  &■  fast  as  it  was  made 
•o  the  agent  of  Wilson  ;  and , 


the  passage  of  the  title  aa 
fust  as  the  timber  was  made  and  marked. 
Dunning  v.  Gordon,  A  U.  C.  Q.  B.  399,] 

(e)  Blackburn  on  Sales,  p.  188.  Tho 
accuracy  of  this  alalement  of  tho  law  was 
nilesied  by  Erie  J.  in  Aldridgo  v.  Johnson, 
7  E.  &.  B.  B85,  901 ;  36  L.  J.  Q.  B.  296 ; 
[Coffey  0.  Quebec  Bank,  20  U.  C.  C.  P. 
no,  55S.] 

(/)  3  B.  ft  P.  sea,  per  Lord  Alvanley 


ODrdon.          |i,g,  when  JO  marked  and  de-  C.  J. 

livered  it  should  become  the  praperty  of  {g)  Krulder  v.   ElliFon,  47  N.   Y.  36 ; 

Wilson.     The  timber  was  all  made  tor  [Arnold  b.  Prout,  51  N.  H.  5B7,  589 ;  Gm- 

WilBon  and  wu  marked  for  him ;  part  of  land  u.  Lane,  46  Jb.  245,  24S ;  Woolsey 

il  was  delivered.and  all  brought  onlofthe  v.    Bailey,    27  lb.   317;    Smith  v.  Smith, 

woods  and  taken  possession  of  by  Wilson,  lb.   244,  252;    Putnara   u.  Tillolson,  13 

and  sold   to  a  third  party.    It  was  held  MeL   517;    Slanton   v.   Eager,  16   :^ck. 
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§  363.  In  1825  Fragano  v.  Long  (A)  was  decided  in  the  king*s 
Fragano  bench.  The  plaintiff  sent  an  order  from  Naples  to  M. 
V.  Long.  &  Sons  at  Birmingham,  for  merchandise  "  to  be  dis- 
patched on  insurance  being  effected.  Terms  to  be  three  months* 
credit  from  the  time  of  arrival."  The  goods  were  sent  from  Bir- 
mingham, marked  with  the  plaintiff's  name,  to  the  agents  of  the 
vendors  in  Liverpool,  with  orders  to  ship  them  to  the  plaintiff.  In- 
surance was  made  in  the  plaintiff's  name.  The  goods  were  injured 
by  the  carrier  by  being  allowed  to  fall  into  the  water  while  loading 
them,  and  the  action  was  assumpsit  against  the  carrier.  It  was 
contended  by  the  defendant  that  the  property  had  not  passed  be- 
cause the  vessel's  receipt  expressed  that  the  goods  were  received 
from  the  Liverpool  shippers,  the  agents  of  the  vendors,  and  they 
would  therefore  have  been  entitled  to  the  bill  of  lading.  But  the 
court  held  that  the  property  had  passed  to  the  plaintiff  from  the 
time  the  goods  left  the  vendor^ a  warehouse.  Holroyd  J.  said  the 
principle  was  that  ^^  when  goods  are  to  be  delivered  at  a  distance 
from  the  vendor,  and  no  charge  is  made  hy  him  for  the  carriage^ 
they  become  the  property  of  the  buyer  as  soon  as  they  are  sent 
Where  off."  The  words  above  printed  in  italics  suggest  that 
pays  for  the  ^herc  the  Vendor  pays  the  charges,  it  is  presumed  that 
carriage.  \^q  retains  the  property  in  the  goods.  On  this  point  the 
reader  will  find  a  very  full  exposition  of  the  law  in  the  elaborate 
opinion  of  Lord  Cottenham,  delivering  the  judgment  of  the  House 
of  Lords  in  Dunlop  v.  Lambert,  (i) 

§  364.  In   Rohde  v.   Thwaites  (A)  the  appropriation  by  the 

Rohde©.      vendor  was  assented  to  by  the  purchaser.     The  pur- 

hwaites.     ehaggj.  bought  twenty  hogsheads  of  sugar  out  of  a  lot  of 


467  ;  Johnson  v.  Stoddard,  100  Mass.  306, 
808 ;  Torrey  r.  Corliss,  33  Maine,  336 ; 
Barry  v.  Palmer,  19  lb.  303  ;  Wing  v. 
Clark,  24  lb.  366  ;  OdcU  v.  Boston  & 
Maine  Railroad,  109  Mass.  50;  Rodgers 
V,  Phillips,  40  N.  Y.  519 ;  StaflPord  v.  Wal- 
ter, 67  111.  83;  Strong  v.  Dodds,  47  Vt. 
348;  Morton  J.  in  Suit  v.  Wood  hall,  113 
Mass.  394  ;  Kline  v.  Baker,  99  lb.  253, 
254;  Amientrout  v.  St.  Louis  Ry  Co.  1 
Mo.  App.  1.58.] 

(A)  4B.  &C.  219. 

(i)  6  CI.  &  Fin.  600.  [The  rendors 
agreed  to  load  for  their  vendees  and  to  de- 
liver at  the  vendee's  wharf  two  barges  of 
coal  from  the  vendor's  mines  at  a  certain 


price.    The  terms  were  cash  when  deliv- 
ered, free  of  all  charge.    The   Sncathen  «. 
barges  were  furnished  by  the   <'™bb«. 
vendees  and  were  loaded  by  the  vendors, 
but  could  not  be  returned  to  the  place 
of  delivery  of  the  coal  by  the  vendors  by 
reason  of  the  low  state  of  the    Vendor*  to 
water.   While  the  barges  were   J[3f4^^*^ 
lying  at   the  vendor's  works   Tendre'a 
the  coal  was  attached  by  cer-  Jj  Toading 
tain  creditors  of  the  vendors,   *ioM, 
and  it  was  held  that  the  vendees  conld  not 
maintain  replevin  for  the  coal,  as  the  title 
was  still  in  the  vendors.      Sneathen  v. 
Grnbbs,  88  Penn.  St  147.] 
(k)  6  B.  &  C.  388. 


BOOK  II.]  OF  SDBSEQUEHT  APPROPRIATIOK.  335 

sugai*  in  bulk  belonging  to  the  Tendor.  Four  bedheads  were  filled 
and  delivered.  Sixteen  other  hogsheads  were  then  filled  up  aod 
appropriated  to  the  contract  by  the  vendor,  who  gave  notice  to 
the  purchaser  to  take  them  away,  which  the  latter  promised  to  do. 
Held  that  this  was  an  aasent  to  the  appropriation,  that  the  con- 
tract was  thereby  converted  into  a  bargain  and  sale,  and  that  the 
property  passed. 

§  365.  In  Alexander  v.  Gardner,  (0  decided  in  1835,  the 
property  in  a  parcel  of  butter  was  held  to  have  passed  Aiex»nder 
from  the  plaintiff  to  the  defendant  by  subsequent  ap-  "■  G"^'^'"- 
propriation  with  mutual  assent  under  the  following  circumstances. 
The  original  contract  was  for  "  200  firkins  Murphy  &  Co. 'a  Sligo 
butter,  at  71*.  Gd.  per  cwt.  free  on  "board ;  payment,  bill  at  two 
months  from  the  date  of  lading;  to  be  shipped  this  month.  11 
Oct.  1833."  On  the  11th  November  the  plaintiff  received  from 
Murphy  an  invoice  and  bill  of  lading  for  these  butters,  which  had 
not  been  shipped  till  6th  November.  Defendant  waived  the  delay, 
and  consented  to  take  the  invoice  and  bill  of  lading,  which  de- 
scribed the  butter,  the  weights  and  marks  of  the  casks,  &e.  The 
butter  was  afterwards  lost  by  shipwreck.  Held  that  the  subse- 
quent appropriation  was  complete  by  mutual  assent;  that  the 
property  bad  passed,  and  the  buyer  must  suffer  the  loss.  The 
case  was  decided  directly  ou  the  authority  of  Fragano  v.  Long 
and  Rohde  v.  Thwaites. 

§  366.  The  same  principle  governed  Sparkes  v.  Marshall,  (m) 
decided  by  the  same  court  in  the  following  year  (1836).  spgritg,  ^ 
Bamford,  a  corn  merchant,  sold  to  plaintiff  "  600  to  700  M«"h«ll- 
barrels  of  prepared  black  oats,  at  11«.  9d.  per  barrel,  to  be  shipped 
by  Thomas  John  &  Son  of  Youghall."  The  oats  were  to  be  de- 
livered at  Portsmouth.  Some  days  afterwards  Bamford  informed 
plmntiffs  that  Messrs.  John  &  Son  had  engaged  "  room  in  the 
schooner  Gibraltar  Packet,  of  Dartmouth,  to  take  about  600  bar- 
rels of  black  oats  on  your  account."  Plaintiff  next  day  ordered 
insurance, "  400^.  on  oats  per  the  Gibraltar  Packet,  of  Dartmouth," 
&c.  In  this  action  against  the  underwriters  it  was  contended  by 
them  that  the  property  had  not  passed,  but  the  court  held  the  con- 
trary.    Tindal  0.  J.  said  that  Bamford's  letter  to  the  plaintiff 


(i)  1  Bing.  N.  C.  671.  See,  bIbo,  Wil- 
kina  V.  Bromheail,  6  M.  &  G.  963;  S.  C. 
T  SconN.  R.  921. 


(m)  aBing.  N.  C.  761. 
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"  was  an  unequivocal  appropriation  of  the  oats  on  board  the 
Gibraltar  Packet^^^  and  "  this  appropriation  is  assented  to  and 
adopted  by  the  plaintiff,  who,  on  the  following  day,  gives  instruc- 
tions to  his  agent  in  London  to  effect  the  policy  on  oats  per 
Gibraltar  Packet^ 

§  367.  In  Bryans  v.  Nix,  (n)  decided  in  the  exchequer  in  1839, 
Bryans  ^'^®  facts  were,  that  one  Tempany,  in  Longford,  drew  a 
t>.  Nix.  bill  of  exchange  on  the  plaintiff  at  Liverpool,  against 
two  cargoes  of  oats,  per  boats  Nos.  604  and  54,  represented  by 
two  boat  receipts  or  bills  of  lading,  whereby  the  masters  of  the 
boats  acknowledged  to  have  received  the  oats  on  board,  deliverable 
in  Dublin  to  the  plaintiff 's .  agents,  for  shipment  thence  to  the 
plaintiff  at  Liverpool.  The  plaintiff  received,  on  the  7th  Febru- 
ary, a  letter  from  Tempany,  dated  the  2d,  containing  these  two 
boat  receipts,  dated  the  31st  January,  and  thereupon  accepted  the 
bill  of  exchange  which  Tempany  stated  in  a  letter  to  be  drawn 
against  these  oats.  In  point  of  fact,  boat  No.  604  had  received  its 
cargo,  but  although  the  master's  receipt  for  boat  54  was  dated  on 
3l8t  January,  the  loading  of  it  was  only  begun  on  the  Ist  Feb- 
ruary, and  on  the  6th  it  had  received  only  about  400  barrels  out 
of  the  530  barrels  called  for  by  the  receipt.  On  that  day,  the 
6th,  Tempany,  pressed  by  the  importunity  of  the  defendant,  to 
whom  he  was  largely  indebted,  gave  to  the  defendant  an  order  for 
both  the  boat  loads,  addressed  to  Tempany 's  agent  in  Dublin,  and 
the  latter  accepted  the  order  and  agreed  to  forward  the  cargoes 
to  the  defendant  in  London.  The  defendant  obtained  possession 
of  the  oats  in  Dublin,  and  the  plaintiff  demanded  them  from  him, 
and  brought  action  on  his  refusal  to  deliver  them.  The  loading 
of  the  boat  No.  64  was  completed  on  the  9th  February.  On  these 
facts,  after  elaborate  argument  and  time  for  advisement,  Parke 
B.  delivered  the  judgment  of  the  exchequer  of  pleas,  holding  that 
the  property  in  the  cargo  No.  604  had  vested  in  the  plaintiff,  but 
not  the  cargo  No.  54.  In  relation  to  the  first  cargo,  the  decision 
was  on  the  ground  that  ^'  the  intention  of  the  consignors  was  to 
vest  the  property  in  the  consignee  from  the  moment  of  delivery 
to  the  carrier,  and  the  case  resembles  that  of  Haille  v.  Smith  (1  B. 
&  P.  563),  where  the  bill  of  lading  being  transmitted  for  a  valua- 

(n)    4  M  &  W.  775.     [See  Prince  v.     26  ;  First  National  Bank  of  Green  Bay  o. 
Boston  &  Lowell  R.  R.  Corp.  101  Mau.     Dearborn,  115  Mass.  219,  222,  223.] 
542,  547;  De  Wolf  v.  Gardner,  12  Cush. 
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ble  consideration,  operated  as  a  change  of  property  instanter  when  i  -*■  - 

the  goods  were  shipped;  and  it  is  also  governed  by  the  same  prin-  *.  — »  i»   . 

ciple  upon  which  I  know  that  of  Anderson  v.  Clark  (o)  was  de- 
cided, where  &  bill  of  lading  making  the  goods  deliverable  to  a. 
factor  was,  upon  proof  from  correspondence  of  the  intention  of 
the  principal  to  vest  the  property  in  the  factor  as  security  for  an- 
tecedent advances,  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  board,  so  as  to  enable  him  to  sue  the 
'  master  of  tbe  ship  for  their  non-delivery."  In  relation  to  the 
cargo  of  No.  54,  however,  the  ground  was  that  there  were  no  spe- 
cific chattels  appropriated  to  it.  The  reasoning  on  this  part  of  the 
case  is  submitted  in  full,  because  it  does  not  seem  altogether  rec- 
oncilable with  the  subsequent  case  of  Aldridge  v.  Johnson,  post, 
so  far  as  regards  the  400  barrels  that  had  actually  been  put  on 

board,  destined  for  the  plaintiff,  before  Tempany  was  persuaded  '^^ 

to  give  an  order  for  them  in  favor  of  the  defendant.    The  learned  Pt^ 

baron  said  (p.  792)  ;  "  At  the  time  of  the  agreement,  proved  by  ^^% 

the  bill  of  lading  or  boat  receipt  of  the  31st  January,  to  hold  the  Q^ 

530  barrels  therein  mentioned  for  the  plaintiffs,  there  were  no  such  L*  - 

oats  on  board,  and  consequently  no  specific  chattels  which  were  1 

held  for  them.     The  undertaking  of  the  boat  master  had  nothing 

to  operate  upon,  and  though  Miles  Tempany  had  prepared  a  quan-  <^^ 

tity  of  oats  to  be  put  on  board,  those  oats  still  remained  his  prop-  g^ 

erty;  he  might  have  altered  their  destination  and  sold  them  to  _,^ 

any  one  else ;  the  master's  receipt  no  more  attached  to  them  than 

to  any  other  quantity  of  oats  belonging  to  Tempany.     If,  indeed,  ^ 

after  the  31st  January,  these  oats  so  prepared,  or  any  other  like  0 

quantity,  had  been  put  on  board  to  the  amount  of  530  barrels,  or  C 

leaa,  for  the  purpose  of  fuljiUinff  the  contract,  and  received  ly  the  V 

matter  as  such,  before  any  new  title  to  these  oats  had  been  ac-  t 

quired  by  a  third  person,  we  should  probably  have  held  that  the 
property  in  these  oata  passed  to  the  plaintiffs,  and  that  the  letter 
and  receipt,  though  it  did  not  operate,  as  it  purported  to  do,  as  an 
appropriation  of  any  existing  specific  chattels,  at  least  operated  as 
an  executory  agreement  by  Tempany  and  the  master  and  the 
plaintiffs,  that  Tempany  should  put  such  a  quantity  of  oats  on 
board  for  the  plaintiffs,  and  that  when  so  put  the  master  should 
hold  them  on  their  account;  and  when  that  affreement  wag  ful- 
filled, then,  but  not  otherwise,  they  would  become  their  property. 
(t>)  2  Bing.  !0.     [See  Prince  ;>.  Boston  &  Lowell  R.  H-  Coip.  101  Mau.  MS,  biJ.]. 


338  EFFECT  OF  CONTRACT  IN  PASSING  PROPERTY.         [BOOK  H. 

But  before  the  complete  quantity  of  630  barrels  was  shipped,  and 
when  a  small  quantity  of  oats  only  were  loaded,  (p)  and  before 
any  appropriation  of  oats  to  the  plaintiffs  had  taken  place,  Tem- 
pany  was  induced  to  enter  into  a  fresh  engagement  with  the  de- 
fendant, to  put  on  board  for  him  a  full  cargo  for  No.  54,  by  way 
of  satisfaction  for  the  debt  due  to  him,  for  such  is  the  effect  of 
the  delivery  order  of  the  6th,  and  the  agreement  with  Walker  of 
the  same  date,  to  send  the  boat  receipt  for  the  cargo  of  that  ves- 
sel. Until  the  oats  were  appropriated  by  some  new  act,  both  con- 
tracts were  executory  ;  on  the  9th  this  appropriation  took  place  by 
the  boat  receipt  for  the  550  barrels  then  on  boards  which  was 
signed  by  the  master,  at  the  request  of  Tempany,  whereby  the 
master  was  constituted  the  agent  of  the  defendant  to  hold  these 
goods ;  and  this  was  the  first  act  by  which  these  oats  were  specifi- 
cally appropriated  to  any  one.  The  master  might  have  insisted 
on  Tempany 's  putting  on  board  oats  to  the  amount  of  the  first 
bill  of  lading  on  account  of  the  plaintiffs^  but  he  did  not  do  so." 

§  868.  The  difficulty  felt  in  receiving  this  decision  as  satisfac- 
Remarks      torv  arises  chiefly  from  the  difference  between  the  facts 

on  Bryana  •'  •' 

V.  Nix.  as  stated  by  the  reporter  and  found  by  the  jury,  and  the 
facts  as  assumed  in  the  opinion  of  the  court.  The  trial  at  nisi 
prius  was  before  Williams  J.  who  told  the  jury  to  consider,  as  re 
gards  the  cargo  of  No.  54,  '*  whether,  although  the  loading  was 
not  complete,  the  oats  to  be  put  on  board  were  designated  and  ap- 
propriated to  the  plaintiffs  as,  if  they  were,  he  was  of  opinion  that 
they  were  entitled  to  recover  that  cargo  also."  The  jury  found 
for  the  plaintiff,  finding  also,  as  a  fact,  "  that  at  the  time  the  re- 
ceipts were  given,  the  cargo  for  boat  54  was  specially  designated, 
although  the  loading  was  not  complete."  But  in  the  opinion  of 
Parke  B.  the  quantity  loaded  at  the  time  when  Tempany  assumed 
the  power  of  diverting  it  to  a  new  consignee,  is  treated  as  a  trifle, 
^^  only  a  small  quantity,"  instead  of  about  three  fourths  of  the 
whole  as  stated  by  the  i-eporter,  apd  no  notice  is  taken  of  the  rul- 
ing of  Williams  J.  or  the  finding  of  the  jury,  although  in  some 
earlier  passages  of  the  opinion  it  is  expressly  stated  to  be  the  law, 
that  "  if  the  intention  of  the  parties  to  pass  the  property,  whether 

(p)  The  reporter's  statement,  p.  778,  is  harbor  at  Longford,  partly  loaded,  the 

that  on  the  6th  of  Februarj,  when  defend-  loading  having  began  on  the  1st  Febra- 

ant's  agent  first  'pressed   Tempanj  for  ary,  and  about  400  barrels  being  then  on 

security,  ''  boat  54  was  still  in  the  canal  board." 
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ahiolute  or  »pecial,  in  certain  ascertained  chattels  is  established, 
and  they  are  placed  in  the  hands  of  a  depositary,  no  matter  whether 
such  depositary  be  a  common  carrier,  or  shipmaster,  employed  by 
the  consignor  or  a  third  person,  and  the  chattels  are  so  placed  on 
account  of  the  person  who  is  to  have  that  property,  and  the  de- 
positary assents,  it  is  enough  ;  and  it  matters  not  by  what  docu- 
ments this  is  effected ;  nor  is  it  material  whether  the  person  who 
is  to  have  the  property  be  a  factor  or  not,  for  such  an  ^reement 
may  b©  made  with  a  factor  as  well  as  any  other  individual." 
The  court,  however,  drew  the  legal  inference,  BOt withstanding  the 
verdict  of  the  jury,  that  the  oats  which  had  been  prepared  for 
shipment  on  No.  54,  for  which  the  master  had  given  a  receipt  in 
advance,  agreeing  to  deliver  them  to  the  plaintiff's  agent,  and  of 
which  about  three  fourths  had  actually  been  put  on  board  before 
the  defendant  made  hia  appearance  in  Longford,  were  not  received 
on  account  of  the  plaintiff,  and  had  not  been  appropriated  to  the 
plaintiff  in  whole  or  in  part.  In  the  case  of  Aldridge  v.  John- 
son, (j)  as  will  presently  be  seen,  it  was  held  that  where  the 
vendor  had  filled  155  out  of  200  sacks  of  grain  for  the  vendee,  in 
the  vendor's  own  warehouse,  and  then  emptied  them  again  into 
the  bulk,  his  election  was  determined  as  soon  as  he  had  filled  each 
sack,  and  that  the  property  had  passed  so  far  as  regarded  the  155 
sacks.  But  it  is  remarkable  that  in  Bryans  v.  Nix  there  is  no 
su^estioQ,  in  the  argument  or  in  the  decision,  that  there  was  any 
difference  in  the  consignee's  rights  to  the  400  barrels  already 
loaded  into  the  boat  and  the  residue  which  had  not  been  received 
by  the  master  in  fulfillment  of  the  t^reement  that  he  was  to  de- 
liver them  to  the  plaintiff's  agent  in  Dublin  ;  nor  was  Bryans  v. 
Nix  quoted  or  referred  to  in  Aldridge  v.  Johnson. 

§  369.  In  Godts  v.  Rose,  (r)  in  1854,  there  was  a  conditional 
appropriation,  which  was  held  not  to  pass  the  property,   ^^^^  ^ 
because  the  vendee  had  not  complied  with  the  condition.   Ro". 
The  sale  was  of  five  tons  of  oil,  "  to  be  free  delivered  and   ai'spi"^"' 
paid  for  in  fourteen  days."     The  plaintiff,  who  was  the  priaiion. 
vendor,  sent  to  his  wharfinger  an  order  to  transfer  eleven  specified 
pipes  to  the  purchaser,  and  took  the  wharfinger's  acknowledgment, 
addressed  to  the  buyer,  that  these  eleven  pipes  were  transferred  to 
the  buyer's  name.     The  plaintiff  then  sent  this  acknowledgment 
(g)  T  E.  4.  B.  8S5,  and  36  L.  J.  Q.  B.         (r)  IT  C.  B.  829,  and  25  L.  J.  C.  P.  61. 
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to  the  buyer,  by  a  clerk,  who  also  took  an  invoice  of  the  oils,  and 
asked  for  a  check  in  payment.  This  was  refused,  on  the  ground 
that  payment  was  only  to  be  made  in  fourteen  days.  The  clerk 
then  demanded  that  the  wharfinger's  acknowledgment  should  be 
returned  to  him,  and  this  was  refused.  The  buyer  then  sent  im- 
mediately to  the  wharfinger,  and  got  possession  of  part  of  the  oil, 
but  before  the  delivery  of  the  rest,  the  vendor  countermanded  his 
order  on  the  wharfinger.  The  latter,  however,  thinking  that  the 
property  had  passed,  delivered  the  whole  to  the  purchaser,  against 
whom  the  action  was  then  brought  in  trover.  All  the  judges  were 
of  opinion  that  the  property  had  not  passed,  because  the  order  for 
its  transfer  was  conditional  on  payment,  the  jury  having  found  as 
a  fact  that  the  plainti£E's  clerk  did  not  intend  to  part  with  the  oil 
or  the  transfer  order  without  the  check,  and  that  he  said  so  at  the 
time. 

§  370  Aldridge  v.  Johnson  («)  was  decided  by  the  queen's 
Aidridge  v.  ^^^^\  ^^  1857.  The  plaintifiEs  agreed  to  take  from  one 
Johnson.  Knight  100  quarters  of  barley,  out  of  the  bulk  in 
Knight's  granary,  at  21.  3«.  a  quarter,  in  exchange  for  thirty-two 
bullocks,  at  61.  apiece.  The  difference  to  be  paid  to  Knight  in 
cash.  The  bullocks  were  delivered.  The  plaintiff  was  to  send 
his  own  sacks,  which  Knight  was  to  fill,  to  take  to  the  railway  for 
conveyance  to  the  plaintiff,  and  to  place  upon  trucks,  free  of  charge. 
Each  quarter  of  barley  would  fill  two  sacks,  and  the  plaintiff  sent 
200  sacks  to  be  filled,  some  of  them  with  his  name  marked  on 
them.  Knight  filled  156  of  the  sacks,  leaving  in  the  bulk  more 
than  enough  to  fill  the  other  forty-five  sacks,  but  could  not  succeed, 
upon  application  at  the  railway,  in  obtaining  trucks  for  conveying 
them.  The  plaintiff  afterwards  complained  to  Knight  of  the  delay, 
and  was  assured  that  the  barley  would  be  put  on  the  rail  that  day, 
but  this  was  not  done;  and  Knight,  finding  himself  on  the  eve  of 
bankruptcy,  emptied  the  barley  out  of  the  sacks  into  the  bulk 
again,  so  as  to  make  it  undistinguishable.  (8^)     The  action  was 


(«)  7  E.  &  B.  885,  and  26  L.  J.  Q.  B. 
296. 

(«i)  [See  Bapple7e  v,  Adee,  1  Thomp. 
&  C.  (N.  Y.)  127.  In  a  case  where  oata, 
then  in  stacks,  were  purchased  and  paid 
QpofftJ.  .for,  but  were  to  be  threshed 
*^***®  and  measured  by  the  seller, 
and  then  and  there  delivered  to  the  pur- 


chaser,  who  was  to  furnish  sacks  for  them, 
and  if  he  did  not  furnish  enough  sacks  the 
balance  was  to  be  stored  by  the  seller,  it 
was  held  that  the  title  passed  to  the  pur- 
chaser when  the  oats  were  threshed  and 
measured,  and  the  fact  that  the  seller 
mixed  the  oats,  for  which  no  sacks  were 
furnished,  with  his  own  oats,  did  not  divest 
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detinae  and  trover,  t^inst  the  assignees  of  Knight,  for  the  barley 

and  the  sacks.     Held  that  the  property  iu  the  barley,  in  the  155  '    - 

sacks,  had  passed,  but  not  in  the  barley  which  had  not  been  filled 
into  the  other  forty-five  sacks.  (£)  Campbell  C.  J.  said :  "  As 
soon  as  eaeh  sack  was  filled  with  barley,  eo  instanti  the  property 
in  the  barley  in  the  sacks  rested  in  plaintiff.  I  conceive  there  was 
here  an  a  priori  assent ;  not  only  was  there  a  sale  of  barley,  hut 
it  was  a  sale  of  part  of  a  specific  bulk,  which  the  plaintiff  had  seen 
and  he  sends  th^  sacks  to  be  filled  out  of  that  bulk,  and  out  of  that 
only  could  the  vendee's  sacks  be  filled.  No  subsequent  assent  was 
necessary,  if  the  sacks  were  properly  filled,"  His  lordship  then 
showed  that  there  was  also  a  subsequent  assent,  and  added : 
"  Nothing  whiitever  remained  to  be  done  by  the  vendor,  for  he  had 
-actually  appropriated  a  portion  of  the  hulk  to  the  vendee."     Erie 

J.  said:  "Sometimes  the  right  of  ascertainment  rests  with  the  l^^ 

vendee,  sometimes  solely  with  the  vendor.    In  the  present  case  the  ^^L 

election  rested  with  Knight  alone :  he  had  to  fill  the  sacks,  which  ^^^ 

were  to  be  sent  to  him  for  that  purpose  by  the  vendee,  and  as  soon  O^ 

ag  he  had  done  an  outward  act,  indicating  Ms  election,  viz,  by  fill-  —  ^ 

ing  the  sacks,  and  directing  them  to  be  sent  to  the  rsilwaj',  the 
property  passed."  (m)     The  decision  in  Aldridge  v.  Johnson  was  — 

followed  by  the  exchequer  of  pleas,  in  1857,  in  Langton   Langton  n.  ^jy 

V.  Hi^ns  (x)  (^ante,  §  S30).  ^'S^°'  ^5 

§  371.  In  1863,  Campbell  w.  The  Mersey  Docks  (^)  was  de-  ~J 

cided  in  the  common  pleas.     A  cargo  of  cotton,  ex  Bos-   OEmpbeit  ~ 

phorus,  consisting  of  500  bales,  arrived  in  the  defendants'   ji^^g-  ^^ 

docks  in  September,  1862.    The  plaintiff  was  the  broker  Dock..  ^^L 

for  them,  and  had  himself  bought  250  bales,  and  sold  the  remainder  ^^\ 

to  other  parties.     All  had  one  mark,  but  the  numbers  were  only  IJ»* 

affixed  by  the  defendants  when  the  bales  were  landed  and  weighed.  ^JT 

On  the  13th  September,  a  certificate  or  warehouse  warrant  was  <^t 

sent  to  the  plaintiff  for  250  bales,  "  numbered  from  1  to  250,  en-  ^.^ 

tered  by  J.  P.  Campbell,  on  the  10th  September,  1862;  rent  pay-  (/J 

the  t[tle  of  the  parchnser,  but  he  might  in  the  aboTa  case  of  Aldridge  v.  Johnion 

main  lain  replevin  iheref or.  Groffu.  Belche,  evidence  of  asabsequent  assent  of  ihepnr- 

62  Mo.  400.]  chaser,  by  sending  for  the  barley  after  it 

((|  [See  Hopes  d.  Lane.  9  Allan,  509,  has  beea  paC  into  Che  sacks.    See  Batten 

eiO;  Mason  E.  ThompsOD,  18  Pick.  305;  v.  Stanley,  SI  U  C.  C.  F.  403.] 
Bond  V.  Grcenwald,  i  Heisk.  {Tenn.)  453.]         (x)  4  H.  &  N.  402,  and  S3  L.  J.  Ex. 

(u)  [See  Rappleye  u,  Adee,  I  Thomp.  252. 
&  C.  (N.  T.)  127.    There  was,  however.        (y)  U  C.  B.  N.  S.  412. 
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able  from  the  16th  September."  The  plaintiff  thereupon  paid  for 
the  250  bales,  getting  the  warrant  indorsed  to  him  with  a  delivery 
order,  "  for  the  above  mentioned  goods,"  dated  15th  September. 
On  7th  October,  the  plaintiff  resold  the  cotton,  and  sent  the  war- 
rant, indorsed  by  him,  with  a  delivery  order  for  the  cotton  therein 
mentioned.  The  buyer  repudiated  the  contract,  on  the  ground 
that  the  cotton  was  not  equal  to  the  samples.  The  plaintiff  then 
demanded  back  the  warrant,  and  was  told  by  the  defendants,  for 
the  first  time,  that  200  of  the  bales,  numbered  from  1  to  250,  had 
been  inadvertently  delivered  on  the  11th  and  13th  of  September 
to  other  persons.  They  offered  him  a  fresh  warrant  for  other 
numbers.  He  declined,  and  brought  suit  for  the  value  of  the  250 
bales.  On  the  trial,  the  defendants  insisted  that  the  appropriation 
by  the  company,  of  the  250  bales,  out  of  the  larger  number,  was 
not  suflScient  to  vest  the  property  in  'those  specific  bales  in  the 
plaintiff,  without  his  assent,  and  Keating  J.  sustained  this  view. 
One  of  the  jury  then  asked  his  lordship  if  the  plaintiff's  indorse- 
ment of  the  warrant  (on  the  resale)  did  not  amount  to  such  as- 
sent, and  the  learned  judge  said  it  was  not  conclusive,  but  that  it 
was  open  to  the  company  to  show  that  the  appropriation  was  a 
mistake  on  the  part  of  one  of  their  clerks.  The  verdict  was  for 
the  defendants,  and  the  court  refused  to  order  a  new  trial.  Erie 
C.  J.  said :  "  There  certainly  was  some  evidence  of  appropriation, 
and  the  question  left  to  the  jury  upon  that  was,  whether  the  evi- 
dence of  that  appropriation  did  not  arise  from  a  mistake  on  the 
part  of  the  company's  clerk.  The  learned  judge  is  not  dissatisfied 
with  the  finding  of  the  jury  upon  that  question."  Willes  J.  also 
Observa-  Said  :  "  The  real  question  was  whether  the  appropriation 
dicta.  of  Nos.  1  to  250  was  not  a  mistake.    The  jury  found  that 

it  was.  No  property  in  the  goods,  therefore,  ever  vested  in  the 
plaintiff."  But  both  the  learned  judges  expressed  an  extra-judi- 
cial opinion  upon  a  point,  confessedly  "  not  material,"  to  which 
attention  must  be  directed.  Erie  J.  said :  "  It  has  been  established 
by  a  long  series  of  cases,  of  which  it  will  be  enough  to  refer  to 
Hanson  v.  Meyer,  6  East,  614,  Rugg  v.  Minett,  11  East,  210,  and 
Rohde  V.  Thwaites,  6  B.  &  C.  688,  that  the  purchaser  of  an  un- 
ascertained  portion  of  a  larger  bulk  acquires  no  property  in  any 
part  until  there  has  been  a  separation  and  an  appropriation  as^ 
sented  to  both  by  vendor  and  vendee.  Nothing  passes  until  there 
has  been  an  assent^  express  or  implied^  on  the  part  of  the  vendee,^^ 
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Willes  J.  assented  to  this  statement  of  the  law,  and  said :  "  Per- 
haps the  case  of  Godts  v.  Rose,  17  C.  B.  229,  is  even  more  in 
point  to  show  that  there  must  not  only  be  an  appropriation,  but 
an  appropriation  assented  to  by  the  vendee.  The  assent  of  the 
vendee  may  be  given  prior  to  the  appropriation  by  the  vendor.  (?) 
It  may  be  either  express  or  implied,  and  it  may  be  given  by  an 
agent  of  the  party,  by  the  warehouseman  or  wharfinger,  for  in- 
stance," Care  must  be  taken  not  to  misconceive  the  true  sense  of 
these  dicta.  They  do  not  mean  that  a  subgequent  assent  by  the 
buyer  to  the  appropriation  made  by  the  vendor  is  necessary. 
Willes  J.  states  this  plainly,  and  Erie  J.  says  that  there  must  be 
an  assent  of  the  vendee  express  or  implied.  This  assent  is  implied, 
as  shown  by  the  language  of  Erie  J.  himself  in  Aldridge  v.  John- 
son, and  in  several  of  the  cases  already  quoted,  where  by  the  terms 
of  the  contract  the  vendor  is  vested  with  an  implied  authority  to 
select  the  goods,  and  has  determined  an  election  by  doing  some  act 
which  the  contract  obliged  him  to  do,  and  which  he  could  not  do 
till  an  appropriation  was  made.  That  this  is  the  real  signification 
of  these  dicta  is  also  fully  shown  in  the  strongly  contested  case  of 
Brown  v.  Hare,  (a)  in  which  the  unanimous  decision  of  the  ex- 
chequer chamber  was  likewise  delivered  by  Erie  J. 

§  372.  In  this  case  the  defendant,  at  Bristol,  bought  from  the 
plaintifEs,  merchants  of  Rotterdam,  through  their  broker,  g^^^  ^ 
residing  at  Bristol,  "  twenty  tons  of  best  oil,  at  47«.  '''"■ 
The  plaintiffs  wrote  to  the  broker  on  19th  of  April,  that  they  had 
secured  ten  tons  for  the  defenciant,  deliverable  in  September,  and 
the  defendant  wrote  back  "send  them  by  next  steamer."  The  oil 
was  to  be  shipped  "  free  on  board."  On  the  7th  of  September  the 
plaintiffs  from  Rotterdam  wrote  to  the  broker  to  inform  the  de- 
fendant, which  he  did,  that  they  had  shipped  "  five  tons  of  rape 
oil  for  defendant,"  and  on  tlie  8tli  they  forwarded  the  invoices  and 
bill  of  lading.    The  bill  of  lading  was  for  delivery  to  the  plaintiffs' 

{i)  [The  aufficiflnc?  of  a  prior  aaeent  IB  in  fulSlment  of    Ibe  coDtmci,  the   title 

inTOtvcd  in  Ihe  proposition  italecl  bj  Colt  vests,  and  the  sate  is  complele."     The 

J.  in  Merchants'  National  Bank  v.  Bangs,  purcliaser   hereby   makes    tlie   seller   bis 

103  Maw.  !91,  where  be  sajs:   "  When,  agent,  to  the  extent  of  the  appropriatioa 

from  the   natarc  of  the  agreement,  the  and  assent.] 

vendor  is  to  make  the  approprialion,  then  (□]  3  H.  &.  N.  484,  and  ST.  L.  J.  Ex. 

aa  joon  oe  the  art  is  done  by  him  idontitj-  372,  afterwards  in  Cam.  Scacc.  4  H.  &  N- 

iag  the  property,  and  it  is  set  apart  with  S2-i,  and  S9  L.  J.  Ex.  6. 
the  incenlioD  unconditioDally  to  spplr  it 
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"  order  or  assigns,"  and  was  indorsed  by  them  on  the  8th  of  Sep- 
tember "  Deliver  the  goods  to  the  order  of  Hare  &  Co."  (the  de- 
fendants). The  invoices  specified  the  casks  by  marks  and  nam- 
bers ;  and  the  bill  of  lading  also  identified  them  in  the  same  way. 
The  letter  to  the  broker  containing  the  invoices  and  bill  of  lading 
thus  indorsed  reached  him  on  the  10th,  after  business  hours,  and  on 
the  11th  he  sent  them  to  the  defendant.  The  ship  was  actually 
lost  before  the  documents  were  received  by  the  broker,  and  he 
knew  it,  but  the  defendant  did  not  hear  of  the  loss  till  about  two 
hours  after  receiving  the  bill  of  lading,  and  he  then  immediately 
returned  it  to  the  broker.  Bramwell  B.  dissented  from  the  major- 
ity of  the  court,  thinking  that  there  had  been  no  appropriation  to 
pass  the  property,  but  Pollock  C.  B.  delivered  the  judgment,  hold- 
ing that  the  property  had  passed,  and  that  the  buyer  must  bear 
the  loss  ;  on  the  ground,  first,  that  the  contract  to  deliver  "  free  on 
board  "  meant  that  it  was  to  be  for  account  of  the  defendant  as  soon 
as  delivered  on  board ;  (a^)  secondly,  that  taking  the  bill  of  lading 
to  the  shippers'  own  order,  and  then  indorsing  it  to  the  defendant, 
was  precisely  the  same  in  effect  as  taking  the  bill  of  lading  to  the 
order  of  the  defendant ;  thirdly,  that  the  bill  of  lading  having  been 
forwarded  to  the  broker  only  that  he  might  get  the  defendant's 
acceptance  on  handing  it  over,  as  provided  in  the  contract,  this  did 
not  prevent  the  property  from  passing,  the  goods  represented  by 
the  bill  of  lading  being  in  the  same  legal  state  as  if  in  a  warehouse, 
subject  to  the  purchaser's  order,  but  not  to  be  taken  by  him  with- 
out payment  of  the  price.  In  error  to  exchequer  chamber,  this 
judgment  was  unanimously  affirmed,  the  court  consisting  of  Erie, 
Williams,  Crompton,  Crowder,  and  Willes,  J  J.  Erie  J.  in  giving 
the  opinion,  said,  that  ^^  The  contract  was  for  the  purchase  of  un- 


(a^)  [In  Coleman  v.  McDermot,  5  U.  C. 
C.  P.  303  a  contract  was  made  to  sell 
"Five on  flour  and  deliver  it  free  on 
^*^'^""  board,  cash  on  delivery,  or  on 

warehouse  receipts.  It  was  said  that  the 
stipulation  as  to  the  delivery  free  on  board 
did  not  constitute  a  condition  precedent  to 
the  passing  of  the  title,  the  goods  not  being 
specified  at  the  time  of  the  contract,  but 
was  a  collateral  and  superadded  undertak- 
ing to  be  performed  afterwards.  In  How- 
land  V.  Brown,  13  U.  C.  Q.  B.  199,  A.  sold 
B.  floar  to  be  delivered  in  May  f.  o.  b.  ves- 


sels which  were  to  transport  it  from  H. 
The  flour  was  delivered  at  H.  in  May  ac- 
cording to  contract,  but  B.  had  no  vessels 
ready  to  take  it.  The  flour  was  put  into 
C.'s  warehouse  subject  to  B.'s  order  and  A. 
paid  all  charges  on  the  flour  up  to  May 
31st.  It  was  held  that  B.  was  liable  to  C. 
for  subsequent  warehouse  charges  np  to 
the  time  of  shipment.  Wilmot  i?.  Wads- 
worth,  10  U.  C.  Q.  B.  594  ;  Clark  v.  Rose, 
29  lb.  168,  302;  Marshall  v.  Jamicson, 
42  lb.  115;  George  v.  Glass,  14  lb.  514; 
Butters  v,  Stanley,  21  U.  C.  C.  P.  402.] 
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ascertained  goods,  and  the  question  has  been  when  the  property 
passed.  For  the  answer  the  contract  must  be  resorted  to,  and 
under  that  we  think  the  property  passed  when  the  good»  were 
placed  free  on  board  in  performance  of  the  contract.  In  this  class 
of  contracts  the  property  may  depend,  according  to  the  contract, 
either  on  mutual  consent  of  both  parties,  or  on  the  act  of  the 
vendor  communicated  to  the  purchaser,  or  on  the  act  of  the  vendor 
alone.  If  the  bill  of  lading  had  made  the  goods  to  be  delivered 
'  to  the  order  of  the  consignee,'  the  passing  of  the  property  would 
be  clear.  The  bill  of  lading  made  them  '  to  be  delivered  to  the 
order  of  the  consignor,'  and  be  indorsed  it  to  the  order  of  the  con- 
signee, and  sent  it  to  his  agent  for  the  consignee.  Thus,  the  real 
question  has  been  on  the  intention  with  which  the  bill  of  lading 
was  taken  in  this  form,  whether  the  consignor  shipped  the  goods 
in  pei'formance  of  his  contract  to  place  them  free  on  board,  or  for 
the  purpose  of  retaining  control  over  them  and  continuing  owner 


contrary  to  the  contract.     The  question  was  one  of  fact,  and  must  ^J? 


be  taken  to  have  been  disposed  of  at  the  trial ;  the  only  ques- 
tion before  the  court  below  or  before  us  being,  whether  the  mode 
of  taking  the  bill  of  lading  necessarily  prevented  the  property 
from  passing.  In  our  opinion,  it  did  not,  under  the  circum- 
stances."((i^) 

§  373.  In  Tregelles  v.  Sewell,  (6)  iu  1863,  both  buyer  and  seller 
were  residents  of  London,  and  the  contract  was  made  Treceiles 
there.  The  purchaser  bought  "  300  tons  of  Old  Bridge  "■  Seweii. 
rails,  at  5^.  14«.  ^d.  per  ton,  delivered  at  Harburg,  cost,  freight, 
and  insurance  :  payment  by  net  cash  in  London,  less  freight,  upon 
handing  bill  of  lading  and  policy  of  insurance.  A  dock  company's 
weight  note,  or  captain's  signature  for  weight,  to  be  taken  by 
buyers  as  a  voucher  for  the  quantity  shipped."  Held,  by  all  the 
judges  in  the  exchequer,  and  afterwards  in  Cam.  Scacc,  that  by  the 
true  construction  of  this  sale  the  seller  was  not  bound  to  make  de- 
livery of  the  goods  at  Harbui^,  but  only  to  ship  them  for  Harbui^ 
»t  his  own  cost,  free  of  any  chaise  i^ainst  the  purchaser,  and  that 
the  property  passed  as  soon  as  the  seller  handed  the  bill  of  lading , 
and  policy  of  insurance  to  the  purchaser. 

§  374.  The  difficulty  that  sometimes  exists  in  construing  con- 

(a»)  [See  Ogg  v.  SbuUr,  L.B,  10  C.  P.        (b)  7  H.  &  N.  571. 
159,  and  I  C.  P.  D.  47  ;  Coleman  v.  Mc- 
Dermoi,  5  U.  C.  C.  P.  303.] 
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tracts  involving  the  subject  now  uncler  con  Bide  ration  could  hardly 
be  illustrated  by  a  more  striking  example  than  the  recent  case  of 
The  Ca]-  The  Calcutta  Company  v.  De  Mattos,  (c)  argued  by  very 
pan's."  eminent  counsel  in  the  queen's  bench  in  Michaelmas 
be  isuto,.  Term,  1862,  and  held  under  advisement  till  the  4th  July, 
DiTerfity  1863,  when  the  judges  were  equally  divided  in  opinion  : 
of  opinion.  Cockbum  C.  J.  and  Wightman  J.  differing  from  Black- 
burn and  Mellor  JJ.  When  the  cause  was  heard  in  error  in  the 
exchequer  chamber,  (i)  the  diversity  of  opinion  was  still  more 
marked  ;  for  while  three  judges  (Erie  C.  J.,  Willes  J.,  and  Chan- 
ne!l  B.)  concurred  in  opinion  with  Blackburn  and  Mellor  JJ.,  and 
one  judge  (Williams  J.)  agreed  with  Cockbum  C.  J.  and  Wight- 
man  J.,  two  other  judges  (Martin  and  Pigott  BB.)  differed  from 
both.  The  facta  were  these.  On  the  Ist  May,  1860,  defendant 
wrote  to  the  company,  proposing  to  supply  them  with  "  1,000  tons 
of  any  of  the  first-class  steam-coals  on  the  admiralty  list,  at  my 
option,  delivered  over  the  ship's  side  at  Rangoon  at  458.  per  ton  of 
20  cwt.,  the  same  to  be  shipped  within  three  months  of  the  date  of 
acceptance  of  this  offer.  Payment  of  one  half  of  each  invoice 
value  in  cash,  on  handing  you  bills  of  lading  and  policy  of  insur- 
ance to  cover  the  amount,  the  balance  by  like  payment  on  de- 
livery," &c.  &o.  The  reply  of  the  4th  May  accepted  the  tender 
with  the  following  modifications  and  additions:  "The  selection 
of  the  particular  description  to  be  at  the  company's  option,  .... 
half  the  quantity,  say  not  less  than  500  tons,  to  be  shipped  not 
later  than  10th  June  prox.,  and  the  remainder  in  all  that  month, 
....  payment  one  half  of  each  invoice  value  by  bill  at  three 
months  on  handing  bills  of  lading  and  policy  of  insurance  to 
cover  the  amount,  or  in  cash  under  discount  at  the  rate  of  6/. 
per  centum  per  annum,  at  your  option,  and  the  balance  in  cash  at 
the  current  rate  of  exchange  at  Rangoon."  The  contract  was 
closed  upon  these  conditions,  and  defendant  in  performance  of  it 
chartered  the  ship  Waban  for  Rangoon,  the  company  being  no 
party  to  the  charter,  and  loaded  her  with  1,166  tons  of  coal,  tak- 
ing a  bill  of  lading  which  expressed  that  the  coal  was  shipped  by 
him,  and  was  to  be  delivered  at  Rangoon  to  the  agent  of  the  com- 
pany or  to  his  assigns,  freight  to  be  paid  by  the  charterer  as  per 
charter-party.     The  charter-party  stipulated  that  the  freight  was 

(c)  32  L.  J.  Q.  B.  323.  id)  33  L.  J.  Q.  B.  3U,  in  Cam.  Scacc 
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"  to  be  paid  in  London   on  unloading  and  right  delivery  of  the 

cargo  at  402.  per  ton  on  the  quantity  delivered one  quarter 

by  freighter's  acceptance  at  three  months,  and  one  quarter  by  like  .   .    _-.  _ 

acceptance  at  six  months  from  the  final  sailing  of  the  vessel  from 
her  last  port  in  the  United  Kingdom,  the  same  to  be  returned  if 
the  cargo  be  not  delivered  at  the  port  of  destination  ;  and  the  re- 
mainder by  a  bill  at  three  months  from  the  date  of  the  delivery  at 
the  freighter's  office  in  London  of  tfae  certificate  of  the  right  de- 
livery of  the  cai^o."  The  defendant  also  effected  insurance  for 
1,400Z-  and  handed  the  bill  of  lading  and  policy  to  the  company, 
in  pui-suance  of  the  contract,  blether  with  this  letter :  "  5th  July, 
1860.  Herewith  I  hand  you  Ocean  Marine  policy  for  1,4001.  for 
this  ship,  as  collateral  security  gainst  the  amount  payable  by  you 
on  account  of  the  invoice  order,  say  l,311i.  15«.,  receipt  of  which 
please  own."    The  answer  acknowledged  the  receipt  of  the  pol- 

icy  "to  be  held  as  collateral  security  for  the  payment  to  you  of  "JS 

1,311?.  158.  on  account  of  the  invoice  of  that  shipment."    The  in-  Clj 

voice  value  of  the  coals  was  2,6232,  lOs.,  of  which  the  company  ^^3 

paid  half  to  defendant  on  the  5th  July,  and  the  vessel  sailed  on  ^1^ 

the  8th,  but  never  arrived  at  her  destination,  nor  were  the  coals  CfcJ 

delivered  in  conformity  with  the  contract.     On  these  facts  it  be-  J 

came  necessary  to  decide  what  was  the  effect  of  the  contract  on  the 

property  in  the  goods,  and  the  right  to  the  price  from  the  time  of  ^^v 

the  handing  over  the  shipping  documents  and  paying  half  the  in-  ^^ 

voice  value.  The  opinion  of  Blackburn  J.  was  the  basis  of  the 
final  judgment,  and  was  approved  by  the  majority  of  the  judges. 
It  is  so  instructive  on  the  whole  subject  as  to  justify  copious  ex- 
tracts. The  learned  judge  said :  "  There  is  no  rule  of  law  to  pre- 
vent the  parties  in  cases  like  the  present  from  making  whatever 
bargain  they  please.  If  they  use  words  in  the  contract  showing 
that  they  intend  that  the  goods  shall  be  shipped  by  the  person  who 
is  to  supply  them  on  the  terms  that  when  shipped  tliey  shall  be 
the  consignee's  property  and  at  his  risk,  so  that  the  vendor  shall 
be  paid  for  them  whether  delivered  at  the  port  of  destination  or 
not,  this  intention  is  effectual.  Such  is  the  common  ease  where 
goods  are  ordered  to  be  sent  by  a  carrier  to  a  port  of  destination, 
The  vendor's  duty  is  in  such  cases  at  an  end  when  he  has  deliv- 
ered the  goods  to  the  carrier,  and  if  the  goods  perish  in  the  car- 
rier's hands,  the  vendor  is  discharged,  and  the  purchaser  is  bound 
to  pay  him  the  price.    See  Dunlop  u.  Lambert  (6  CI.  &  Fin.  600). 
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If  the  parties  intend  that  the  vendor  shall  not  merely  deliver  the 
goods  to  the  carrier,  but  also  undertake  that  they  shall  actually  be 
delivered  at  their  destination,  and  express  such  intention,  this  also 
is  effectual.  In  such  a  case,  if  the  goods  perish  in  the  hands  of  the 
carrier,  the  vendor  is  not  only  not  entitled  to  the  price,  but  he  is 
liable  for  whatever  damage  may  have  been  sustained  by  the  par- 
chaser  in  consequence  of  the  breach  of  the  vendor's  contract  to  de- 
liver at  the  place  of  destination.  See  Dunlop  v.  Lambert.  But 
the  parties  may  intend  an  intermediate  state  of  things  ;  they  may 
intend  that  the  vendor  shall  deliver  the  goods  to  the  carrier,  and 
that  when  be  has  done  so  he  shall  have  fulfilled  his  undertaking, 
so  that  he  shall  not  be  liable  in  dami^es  for  a  breach  of  contract 
if  the  goods  do  not  reach  their  destination,  and  yet  they  may  in- 
tend that  the  whole  or  part  of  the  price  shall  not  be  payable  un- 
less the  goods  do  arrive.  They  may  bargain  that  the  property 
shall  vest  in  the  purchaser  as  owner  as  soon  as  the  goods  are 
shipped,  that  then  they  shall  be  both  sold  and  delivered,  and  yet 
that  the  price  (in  whole  or  in  part)  shall  be  payable  only  on  the 
contingency  of  the  goods  arriving,  just  as  they  might,  if  they 
pleased,  contract  that  the  price  should  not  be  payable  unless  a 
particular  tree  fall,  but  without  any  contract  on  the  vendor's  part 
in  the  one  case  to  procure  the  goods  to  arrive,  or  in  the  other  to 
cause  the  tree  to  fall."  Referring  to  the  terms  of  the  contract 
under  consideration,  the  learned  judge  proceeded  to  remark  :  "  It 
is  clear  that  the  coals  are  to  be  shipped  in  this  country,  on  board 
a  vessel  to  be  engj^ed  by  De  Mattes,  to  be  insured,  and  the  policy 
of  insurance  and  the  bill  of  lading  and  invoice  to  be  handed  over 
to  the  company.  As  soon  as  De  Mattos,  in  pursuance  of  these 
stipulations,  gave  the  company  the  policy  and  bill  of  lading,  be 
irrevocably  appropriated  to  this  contract  the  goods  which  were 
thus  shipped,  insured,  and  put  under  the  control  of  the  company. 
After  this  he  could  never  have  been  required  nor  would  he  have 
had  the  right  to  ship  another  cargo  for  the  company ;  so  that  from 
that  time,  what  had  originally  been  an  agreement  to  supply  any 
coals  answering  the  description,  became  an  agreement  relating  to 
those  coals  only,  just  as  much  as  if  the  coals  had  been  specified 

from  the  first In  construing  this  contract  the  prtmd  fade 

construction  is  that  the  parties  intended  the  property  in  the  coalt 
vested  in  the  company,  and  the  right  to  the  price  in  De  Mattos,  at 
soon  as  it  came  to  relate  to  specific  ascertained  goods,  that  is,  on 


fe 
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the  handing  over  of  the  documents ;  and  the  inquiry  must  be 
whether  there  ia  any  sufficient  indicatioa  in  the  contract  of  a 
contrary  intention.  As  to  one  half  of  the  price,  thg  inteotion  that 
it  should  be  paid  only  *  on  completion  of  the  delivery  at  Rangoon,' 
seems  to  me  as  clearly  declared  as  words  could  possibly  declare  it ; 
and  consequently  I  think  as  to  that  half  of  the  price  no  right 
vested  in  De  Mattos  onleas  and  until  there  was  a  complete  delivery 
at  Rangoon.  But  consistently  with  this  there  might  be  an  inten- 
tion that  there  should  be  a  complete  vesting  of  the  property  in 
the  goods  in  the  company,  and  a  complete  vesting  of  the  right  to 
the  half  of  the  price  in  De  Mattos,  bo  as  in  effect  to  make  the 
goods  be  at  the  risk  of  the  company,  though  half  the  price  was  at 
the  risk  of  De  Mattos ;  so  that  the  goods  were  sold  and  deliv- 
ered, though  the  payment  of  half  the  price  was  contingent  on 
the  delivery  at  Rangoon,  and  this  I  think  is  the  true  legal  con- 
struction of  the  contract."     Wightman  J.  was  of  opinion   that 

on   the  true    construction  of   the  contract   the  whole  cargo   re-  ^? 

mained  the  property  of  the  vendor  and  at  his  ri»k  ;  that  he  was 
bound  to  deliver  the  whole  at  Rangoon ;  and  that  the  transfer  of 
the  policy  and  bill  of  lading  to  the  companj'  was  a  security  to  pro- 
tect the  company  in  recovering  back  their  advance  of  one  half 
the  price  in  the  event  of  De  Mattos's  failure  to  make  delivery  at 
Rangoon.  Cockburn  C.  J,  thought  that  the  property  in  the  coals 
passed  to  the  company,  subject  to  the  vendor's  lien  for  the  pay- 
ment of  the  price  ;  that  the  coals,  when  shipped,  were  spedfically 
appropriated  to  the  company ;  and  tliat  by  the  transfer  of  the  bill 
of  lading  they  obtained  dominion  of  the  cai^o,  and  could  have  dis- 
posed of  it  at  their  pleasure.  But  that  De  Mattos  remained  bound 
to  make  delivery  in  Rangoon,  and  by  breach  of  that  contract  was 
bound  to  return  the  half  of  the  price  already  paid,  and  to  lose  his 
claim  for  the  remainder.  In  the  exchequer  chamber,  Erie  C.J. 
expressed  his  concurrence  with  the  opinion  of  Blackburn  J.  as  to 
the  true  meaning  and  effect  of  the  contract,  and  Willes  J.  and 
Channell  B.  did  the  same.  Williams  J.  merely  expressed  his  as- 
sent to  the  views  of  Cockburn  0.  J.  Martin  B.  gave  bis  view  of 
the  true  intention  of  the  parties,  without  declaring  whether  and 
when,  if  at  all,  the  property  passed,  but  remarked  :  "  I  cannot  say 
that  I  agree  with  my  brother  Blackburn's  judgment :  "  and  Pigott 
B.  expressed  his  concurrence  with  the  interpretation  of  the  con- 
tract by  Martin  B. 
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§  375.  In  Jenner  v.  Smith,  (e)  ^here  the  sale  was  miide  by 
Jennet  0  Sample,  and  wae  of  two  pockets  of  hops  out  of  three 
Smiih  that  were  lying  at  a  specified  warehouse,  the  vendor  in- 

structed the  warehouseman  to  set  apart  two  out  of  the  three  pock- 
eta  for  the  purchaser,  and  the  warehouseman  thereupon  placed  on 
two  of  them  a  "  wait-order  card,"  that  is,  a  card  on  which  was 
written,  "  to  wait  orders,"  and  the  name  of  the  vendee ;  but  no 
alteration  was  made  in  the  warehouseman's  hooks,  and  the  vendor 
remained  liable  for  the  storage.  The  vendor  then  sent  an  invoice 
with  the  numbers  and  weights  to  the  buyer  of  these  two  pockets 
with  a  note  at  the  foot,  "  The  two  pockets  are  lying  to  your 
order."  Held  that  the  property  had  not  passed,  because  the 
buyer  had  not  made  the  vendor  his  agent  for  appropriating  the 
goods  to  the  contract,  nor  abandoned  hia  right  of  comparing  the 
bulk  with  the  sample,  or  of  verifying  the  weight.  There  was 
neither  previous  authority  nor  subsequent  assent  to  the  appropria- 
tion. (/)  In  Ex  parte  Pearson,  re  Wiltshire  Iron  Company,  (^) 
Ex  parte  the  purchaser  had  ordered  and  paid  for  the  goods,  and 
PesraoD.  jijg  company  loaded  the  goods  on  a  railway  to  his  ad- 
dress, and  sent  him  the  invoice  after  the  presentation  of  a  peti- 
tion for  winding  up  the  company,  but  before  order  made,  and  it 
was  held  that  the  property  had  passed  to  the  purchaser  and  could 
not  be  taken  by  the  ofhcial  liquidator  as  assets  of  the  company. 
Vendor's  §  376.  Before  leaving  this  branch  of  the  subject,  it 

iDUiCiiein  is  Well  to  noticc  that  the  property  does  not  pass  even 
withT^"'^  when  the  vendor  has  the  power  to  elect,  unless  he  exer- 
oornract.  pjgg  jj^  [jj  conformity  with  the  contract.  He  cannot  send 
elect  more  ^  larger  quantity  of  goods  than  those  ordered  and  throw 
t«"r°-""  the  selection  on  the  purchaser.  (5I)  Thus,  in  Cunliffe 
quires  »nd  j,  Harrison,  (A)  it  was  held  that  where  an  order  was 
er  to  »6-       given  for  ten  hogsheads  of  claret,  and  the  vendor  sent 

(()  L.  R,  4  C.  P.  270.  Lalhrop,  S  Abb.  N.  Y.  App.  Deris.  436; 

(/)  [Ii  seems  to  be  a  clear  inferetiM  Burnett  v.  McRean,  16  U.  C.  Q.  B.  466 ; 

from  ihia  case,  ibat,  00  a  sale  ot  unaecer-  Coflfey  v.  The  Qnebec  Bank,  20  U.  C.  C.  P. 

taineJ  (jowls,  [he  pui-dhascr  may  authoriOT  110,555;  Ljnch  0.  O'Donnell,  137  Mas*. 

the  seller  to   make  a  selection  and  appro-  311.] 

priition,  which    shnll    pass    the   tiile   and  (j)  L.  R.  3  Ch.  App.  443. 

bind  [he  purchaser,  nhhoiit  anj  further  {g')  [S«e  Croniliger  ».  Crocker,  6!  N. 

assent    on    his    pan.      The   remarks  of  Y.  151.] 

Willes  J.  in   Bog   Lead   Mining   Co.   11.  (A)  G  Ek.  903.    See,  also,  Hart  r.  Mills 

Montague,  10  C.  B.  N.  S.  488, 490,  qnoied  15  M.  &  W.  es,  and  Dixon  o,  Fletcher,  3 

mUe,  S  155,  note  (0),  are  northy  ot  aiten-  H.  &  W.  146. 
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fifteen,  the  action  for  goods  sold  and  delivered  would   cuniiffe «. 
,  not  lie  against  the  purchaser  (who  refused  to  keep  any   Harrison. 
of  the  hogsheads),  on  the  ground  that  no  specific  hogsheads  had 
been  appropriated  to   the   contract,  and  thus   no  property  had 
passed.     And  in  Levy  v.  Green,  (i)  the  goods  sent  in   Levy  v. 
excess  of  those  ordered  were  articles  entirely  different, 
but  packed  in  the  same  crate :  the  order  being  for  certain  earth- 
enware teapots,  dishes,  and  jugs,  to  which  the  plaintiiS  had  added 
other  earthenware  articles  of  various  patterns  not  ordered.     In 
the  court  below  (A)  there  was  an  equal  division  of  the  judges : 
Lord   Campbell  and   Wightman  J.   holding  that  the  defendant 
had  a  right  to  reject  the  whole  on  account  of  the  articles  sent  in 
excess,  and  Coleridge  and  Erie  JJ.  being  of  a  diflEerent  opinion ; 
but  in  the  exchequer  chamber,  Martin,  Bramwell,  and  Watson 
BB.  and  Willes  and  Byles  JJ.  were  unanimous  in  holding,  with 
Lord  Campbell  and  Wightman  J.,  that  the  property  had  not 
passed,  and  that  the  purchaser  had  the  right  to  reject  the  whole.  (/) 
§  377.  The  decisions  as  to  subsequent   appropriation  in  cases 
where  the  agreement  was  for  the  delivery  of  a  chattel  to   gnb^e- 
be  manufactured  begin  with  Mucklow  v.  Mangles,  (m)    ^"^"ri*^^"^ 
in  1803.     Pocock  ordered  a  barge  from  one  Roy  land,  a  of  chattel 
barge  builder,  and  advanced  him  some  money  on  ac-  ufactured. 
count,  and  paid  more  as   the  work   proceeded,  to  the  Mucklow 
whole  value  of  the  barge.     When  nearly  finished,  Po-  ^'    *"^  ^*' 
cock's  name  was  painted  on  the  stern,  but  by  whom  and  under 

(i)  1  E.  &  E.  969,  and  28  L.  J.  Q.  B.  ceive  a  cargo  of  375  tons,  to  be  loaded  at 

319.  once.    It  did  not  bind  tbem   to  take  a 

(k)  27  L.  J.  Q.  B.  111.  larger  cargo,  or  one  which  could  not  be 

(/)  [Tarling  v.  O'Riordan,  2  L.  R.  Ir.  ghipped  substantially  as  speedily  as  pro- 

82  ;  Shannon  v.  Barlow,  9  Ir.  Jur.  N.  S.  posed  by  the  plaintiff  in  his  letter.    If,  by 

229.     In  Bommel  v,  Wingaie,  103  Mass.  a  change  of  circumstances,  the  plaintiff 

Eleetlonby     327,  the  plaintiff  in  New  York  was  unable  to  comply  with  this  order  of 

conftmnto*^    wrote    to  the  defendants    in  the  defendants,   he  should   have    so  in- 

oontracfc.         Boston,  offering  to  sell  them  formed  them.    He  had  no  right  to  substi- 

coal,  and  stating  that  ho  had  a  vessel  of  tute  a  larger  cargo,  deliverable  at  a  more 

375  tons  which  he  could  load  "  on  Mon-  remote  time,  in  place  of  the  cargo  ordered 

day."    The  defendants  telegraphed  in  re-  by  the  defendants,  and   the  defendants 

ply,  on  the  Monday  next  after  the  date  of  were  not  obliged  to  receive  the  substituted 

the  letter,  "  Ship  that  cargo,  375  tons,  im-  cargo  npon  its  arrival  in  Boston."    See 

mediately."    The  plaintiff  did  not  begin  Barrowman  t;.  Free,  L.  B.  4  Q.  B.  D. 

to  load  till  nine  days  afterwards,  and  then  500.] 

shipped  a  cargo  of  392  tons.    Morton  J.        (m)  1  Taunt.  318 ;  [Dempsey  t;.  Carson, 

said :  "  This  bound  the  defendants  to  re-  11  U.  C.  C.  P.  462.] 
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what  circumstances  is  not  stated  in  the  report.  The  barge  was 
finished  and  seized  on  execution  against  Roylaiid  two  days  after-  • 
ward»,  but  before  he  had  delivered  it  up  to  Pocock,  and  the  sher- 
iff's'officer  delivered  it  to  Pocock  under  an  indemnity.  Royland 
had  committed  an  act  of  bankruptcy  before  the  barge  was  finished, 
and  the  action  was  trover  by  his  assignees  against  the  slierifTs 
officer.  Held  that  the  property  liad  not  passed,  Heath  J.  saying: 
"A  tradeaman  often  finishes  goods  which  he  is  making  in  pursu- 
ance of  an  order  given  by  one  person,  and  sells  them  to  another. 
If  the  first  customer  has  other  goods  made  for  liim  within  the 
stipulated  time,  he  has  no  right  to  complain  ;  he  could  not  bring 
trover  against  the  purchaser  of  the  goods  so  sold." 

§  378.  In  Bishop  v.  Crawshay,  (n)  it  was  held  by  the  queen's 
Biibopc.  bench,  in  1824,  that  no  property  passed  to  the  de- 
Crawa  ay.  fgn^^[,(;  ji,  goods  whicli  he  hiid  ordered  from  a  manufact- 
urer in  the  country,  and  on  account  of  which  he  had  accepted  a 
bill  of  exchange  for  400(,  The  manufacturer  had  received  the 
order  on  the  26th  January,  had  committed  an  act  of  bankruptcy 
not  known  to  the  defendant  on  the  5th  February,  and  on  the  6th 
drew  the  above  mentioned  bill  of  exchange.  On  the  8th  the 
goods  were  completed  and  loaded  on  ba^es  to  be  forwarded  to 
the  defendant,  and  on  the  16th  a  commLision  issued  against  the 
bankrupt,  by  whose  assignees  the  action  of  trover  was  brought. 
Holroyd  J.  said :  "  The  goods  were  made,  but  until  the  money 
paid  was  appropriated  to  these  particular  goods  the  defendant 
could  not  have  maintained  trover  for  them,  if  they  had  been  even 
sold  to  another  person."  (n') 

§  379.  In  Atkinson  v.  Bell,  (o)  already  fully  explained  (ante, 
AtkinsoQ  §  99),  the  purchaser  had  ordered  the  machines ;  they 
■■  ^'"'  had  been  made  and  packed  under  his  fleet's  superin* 
tendence,  and  the  boxes  made  ready  to  be  sent,  and  the  vendor 
had  written  to  ask  the  purchaser  by  what  conveyance  they  were 

(n)  3B.  &C.  415.  o[  the  above  facts,  sell  ihegoodsto  a  IhErd 

(r')  [Wherea  bill  of  cxcbangeHttHched  person   to  eaupfj  an  antecedent  debt  of 

to  billd  vl  lading  is  diicoanled  by  a  part;  his.    Holoiea  u.  German  Security  Bank,  ST 

siKouDtlnc    '''>   '■^^  futh  of  the  bills  al  Peno.  St.  52& ;  First  Nat.  Bank  o.  Fellit, 

*d"tt)  WMsoi   ^^'"Sj  this  constitutes  an  ap-  9  Heiakell  (Tenn.),  «7.| 
kdisg  con-     proptiation  of  Che  goods  men-         (0)  g  B.  &  C.  377.     [Note  to  Shawban 

ipp'J^rifr       ''**"*^  '"  "■*  '""'  "'  lading,  e.  Vao  Nest,  15  Am.  t«w  Reg.  (H.  8.) 

don  oT  lbs      and     (he    consignee    therein  153,  160.] 
*""'■            named  cannot,  having  notice 
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to  be  sent,  but  had  received  no  answer,  when  he  became  bankrupt, 
His  assignees  then  brought  an  action  against  the  purchaser  (who 
refused  to  take  tlie  goods)  for  goods  bargained  and  sold,  this  form 
of  action  not  being  maintainable  where  the  property  has  not 
passed.  (^)  Held  that  the  form  of  action  was  misconceived ;  it 
should  have  been  for  not  accepting  the  goods  ;  the  property  had 
not  passed,  for  although  the  vendor  intended  them  for  the  pur- 
chaser, his  right  to  revoke  that  intention  still  existed,  and  he 
might  have  sold  the  goods  to  another  at  any  time  before  Remmrks 
the  buyer  assented  to  the  appropriation,  (p^)  This  is  per-  «»e. 
haps  the  strongest  case  in  the  books  on  this  subject,  for  the  con- 
duct of  the  vendor  was  as  near  an  approximation  to  a  determina- 
tion of  election,  without  actually  becoming  so,  as  one  can  well  con- 
ceive. It  is  distinguishable  from  Fragano  v.  Long  (j)  only  on 
the  ground  that  in  this  latter  case  the  order  was  to  ditpatch  the 
goods  for  the  buyer's  account,  and  when  the  goods  were  dispatched 
it  was  really  the  act  of  the  buyer  through  his  agent  the  seller,  and 
this  act  of  the  buyer  constituted  an  implied  assent  to  the  appro- 
priation made  by  the  seller,  which  then  became  no  longer  revoca- 
ble. In  Atkinson  u.  Bell  this  element  was  deficient.  But  there 
was  another  circumstance  in  that  case,  adverted  to  in  the  judg- 
ment of  the  court,  which  renders  it  almost  impossible  to  distin- 
guish it  from  Rohde  v.  Thwaites.  (r)  The  defendant  had  made 
Kay  hia  agent  to  procure  the  machines;  and  the  report  states  that 
they  were  altered  bo  as  to  suit  Kay,  and  then  packed  up  by  Kai/'s 
directions,  which  is  equivalent  to  their  being  packed  up  by  the 
buyer's  own  directions;  and  surely  if  the  buyer,  after  goods  have 
been  completed  on  his  order,  is  informed  by  the  seller  that  they 
are  ready  for  him,  and  then  examines  and  directs  them  to  be 
packed  up  for  htm,  this  constitutes  as  strong  an  assent  to  the  ap- 
propriation as  was  given  by  the  purchaser  in  Rohde  v.  Thwaites, 
when  he  said,  without  seeing  the  sugar  that  had  been  packed  up 
for  him,  that  he  would  send  for  it.     Many  attempts  have  been 

(;>)  [Sirgenl  J.  ia  Gordon  v.  Nonia,  49  McDennot,   S   lb.   303  ;  anlt,  g  339,  nolc 

N.  H,  376,  382;  B«ilcy  v.  Smilh,  43  lb,  (i) ;  Kobertson  r.    StricklrniH,  SB    U.  C. 

143,   144;   ThompBon    u.  Alger,   ]2  Met.  Q.   B.  S2\  ;  O'Xdl  a.  Mcltmovlc,  34  lb. 

438,  443,  444  ;  Jenness  i>.  Wendell,  51   N.  236;    Bank   of    Up.    Can.  v.   Killalj,  21 

H.   83;  Spicen  v.  HarTej,  9  R.  1.  582.)  lb.  9.] 

(p')  [Gowans  v.  Cansolidaled  Bank  of  (•/)  4  B.  &  C.  219. 
Canada,  43  n.  C.  Q.  B.318;  Qooderham  {r)  6  B.  &  C.  388. 
B.  DMh,  9  U.  C.  C.  P.  413 ;  Coleman  v. 


CO 


i 

Ms 


854  EFFECT   OF   CONTHAOT   IN   PASSING   PROPEETY.         [BOOK  II. 

made  to  reconcile  Atkinson  v.  Bell  with  the  principles  recognized' 
in  the  other  cases  on  the  subject,  but  it  is  very  difficult  to  avoid 
the  conclusion  that  a  conflict  really  exists,  and  that  if  correctly 
reported,  the  case  would  not  on  this  particular  point  be  now  de- 
cided as  it  was  in  1828. 

§  379  a.  [The  plaintiffs  were  dealers  in  glass  ware.  -They  made 
a  contract  with  the  G.  glass  company  by  which  the  company  was 
to  manufacture  a  quantity  of  glass  cbimneya.  Some  of  the  chim- 
neys were  to  be  of  special  shapes  made  only  for  the  plaintiffs  and 
according  to  shapes  furnished  by  tbein.     Others  were  of  ordinary 

shapes.  Such  goods  as  were  not  "immediately  needed 
CoDioii-  were  to  be  stored  by  the  company  and  shipped  as  di- 
Bank  o[  rectcd.  They  were  to  be  stored  subject  to  the  plaintiffs* 
c»n»d».  orders,  the  company  to  pay  the  storage.  The  plaintiffs 
ordered  various  pack^es,  and  the  company  from  time  to  time  in- 
voiced the  packages  as  made,  and  drew  for  the  price.  The  goods 
were  stored  by  the  company,  and  the  company  told  the  plaintiffs 
that  the  goods  were  stored  for  them  and  at  their  risk  ;  but  such 
was  not  the  fact.  The  goods  were  received  by  the  warehouseman 
as  the  goods  of  the  company,  and  he  had  no  knowledge  that  such 
was  not  the  fact.  Receipts  were  given  each  week  for  goods  then 
in  store  and  not  covered  by  previous  receipts.  The  greater  part 
of  these  receipts  were  transferred  to  the  defendant  as  collateral 
security  for  negotiable  paper  discounted  by  it  for  the  company. 
The  company  having  failed,  the  plaintiffs  made  a  demand  on  the 
warehouseman  for  the  property  covered  by  the  above  mentioned 
receipts.  On  an  interpleader  to  try  title  a  verdict  was  found  for 
the  defendant,  and  a  rule  for  the  defendant  to  show  cause  why  the 
verdict  should  not  be  set  aside  was  discharged.  Harrison  C.  J. 
said  :  "  The  reading  of  these  cases  satisfies  us,  that  in  order  to  the 
passing  of  property,  either  manufactured  to  order  or  bought  from 

a  larger  quantity  of  the  same  class  of  goods,  there  must, 
mmi  ■■-  as  a  general  rule,  not  only  be  an  appropriation  on  the 
"rapriarl^   part  of  the  seller,  but  an  aasent  to  the  appropriation  on 

by  veb  or.   ^j^^  ^^^^  ^^  ^^■^^  purchaser It  the  manufacturers 

in  tliis  case  had  delivered  the  gtfods  to  the  warehouseman  as  and 
being  the  goods  of  the  plaintiffs,  and  the  warehouseman  so  ac- 
cepted them,  there  would,  we  apprehend,  be  a  sufficient  delivery 
to  pass  the  property  in  the  goods  to  the  plaintiffs,  but  the  fact  is. 


BOOK  II.]  OF  SCB3EQCEHT   APPBOPEIATION.  855 

thftt  the  delivery  of  the  goods  to  the  warehouseman  was  ae  and 
being  the  goods  of  the  manufactnrere."  (r')] 

§  380.  In  Elliott  v.  PybuB,  («)  in  1834,  a  machine  was  ordered 
by  defendant,  and  he  deposited  with  plaintiff  il.  on  ao-   Elliott ». 
count  of  the  price.     When  completed,  he  saw  it,  paid  Pyi""- 
2^  more  on  account,  but  made  no  final  settlement.     In  reply  to  a 
demand  for  10/.  19s.  Sd.,  the  balance  of  the  acconnt,  defendant 
admitted  that  the  machine  was  made  according  to  his  order,  and 
asked  plaintiff  to  send  it  to  bim  before  it  was  paid  for.     This 
was  held  an  assent  to  the  appropriation,  and  a  count  for  j^.-n,^. 
goods  bargained  and  sold  was  maintained.     The  cases  in   "''""  °' 
relation  to  the  appropriation  of  an  unfinished  chattel,   < 
paid  for  by  instalments  during  the  prt^ess  of  the  work,   . 
have  already  been  examined  in  chapter  iii.  of  this  book, 
§  335  et  aeq.  t^^ 

(ri)  lOowBDs  v.  Consolidated  Bank  of        ((}  10  Bing.   SIS;  [Shawbaa  v.   Van  0^ 

Canada,  43  U.  C.  Q.  B.  318.]  Vft,  tS  Am.  Law  Reg.  (N.  S.)  158,  168.)  ^^ 
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§  381.  It  has  already  been  shown  that  the  rules  for  determiD- 
.  ing  whether  the  property  in  goods  has  passed  from 
naryob-  vendoi  to  purchaser  are  general  rules  of  conatruetion 
onthisBub-  adopted  for  the  purpose  of  ascertaining  the  real  inten- 
'"'■  tion  of  the  parties,  when  they  have  failed  to  express  it. 

Such  rules  from  their  very  nature  cannot  be  applied  to  cases  where 
exceptional  circumstances  repel  the  presumptions  or  inferences  on 
which  the  rules  are  founded.  However  definite  and  complete, 
therefore,  may  be  the  determination  of  election  on  the  part  of  the 
vendor,  when  the  contract  has  left  him  the  choice  of  appropria- 
tion, the  property  will  not  pass  if  his  acts  show  clearly  his  pur- 
pose to  retain  the  ownership,  notwithstanding  such  appropriation. 

§  882,  The  cases  which  illustrate  this  proposition  arise  chiefly 
where  the  parties  live  at  a  distance  from  each  other,  where  they 
contract  by  correspondence,  and  where  the  vendor  is  desirous  of 
securing  himself  against  the  insolvency  or  default  of  the  buyer. 
If  A.,  in  New  York,  orders  goods  fi-om  B.,  in  Liverpool,  without 
sending  the  money  for  them,  there  are  two  modes  usually  resorted 
to,  among  merchants,  by  which  B.  may  execute  the  order  without 
assuming  the  risk  of  A. 'a  inability  or  refusal  to  pay  for  the  goods 
on  arrival.  B.  may  take  the  bill  of  lading,  making  the  goods 
deliverable  to  his  own  order,  or  that  of  his  agent  in  New  York, 
and  send  it  to  his  agent,  with  instructions  not  to  transfer  it  to  A, 
except  on  payment  for  the  goods.  Or  B.  may  not  choose  to  ad- 
vance the  money  in  Liverpool,  and  may  draw  a  bill  of  exchange 
for  the  price  of  the  goods  on  A.,  and  sell  the  bill  to  a  Liverpool 
banker,  transferring  to  the  banker  the  bill  of  lading  for  the  goods, 
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to  be  delivered  to  A,  on  due  payment  of  the  bill  of  exchange. 
Now  in  both  these  modes  of  doing  the  business,  it  is  impossible 
to  infer  that  B.  had  the  least  idea  of  passing  the  property  to  A, 
at  the  time  of  appropriating  the  goods  to  the  contract,  (a)  So  that 
although  he  may  write  to  A.,  and  specify  the  packages  and  marks 
by  which  the  goods  may  he  identified,  and  although  he  may  ac- 
company this  with  an  invoice,  stating  plainly  that  these  specific 
goods  are  shipped  for  A.'s  account,  and  in  accordance  with  A.'s 
order,  making  his  election  final  and  determinate,  the  property  in 
the  goods  will  nevertheless  remain  in  B.,  or  in  the  hanker,  as 
the  case  may  be,  till  the  hill  of  lading  has  been  indorsed  and  de- 
livered up  to  A.  These  are  the  most  simple  forms  in  which  the 
question  is  generally  presented ;  but  we  shall  see  that  in  this  class 
of  cases,  as  well  as  in  that  juat  discussed,  it  is  often  a  matter  of 
great  nicety  to  determine  whether  or  not  the  vendor's  purpose  or 
intention  was  really  to  reserve  a/u*  dUponendi.  (a^) 

§  383.  In  Walley  v.  Montgomery  (b)  the  plaintiff  had  ordered 
a  cargo  of  timber  from  S.  &  Co.,  and  they  informed  him  w»iieyo.  . 
by  letter  that  they  had  chartered  a  vessel  for  bim,  and  ery.  "" 
afterwards  sent  him  in  another  letter  the  bill  of  lading  and  in- 
voice, advising  that  they  had  drawn  on  him  at  three  months,  **  for 
the  value  of  the  timber."  The  invoice  was  of  a  cargo  of  timber, 
"  shipped  by  order,  and  for  account  and  risk  of  Mr,  T.  Walley  at 
Liverpool,"  and  the  bill  of  lading  was  made  "  to  order  or  assigns, 
he  or  they  paying  freight,"  &c.     S.  &  Co.  sent  at  the  same  time 

la)  [Mason  v.  The  Great  WeBUra  Rail- 
way  Co.  31  U.  C.  Q.  B.  73.] 

(fli)  [The  vendor  may  retain  hia  hold 
apon  the  goods  to  secare  payment  of  the 
price,  althou^'h  he  puts  them  in  course  of 
transportHtion  tu  the  place  of  destination, 
Vendor  mij  by  delivery  to  a  carrier.  The 
'™J°J°'''  appropriation  which  he  ihen 
though  (ha;  makes  is  said  to  be  provisional 
timnlpdrtB-  '*''  conditional.  He  may  lake 
'Ion.  the  bill  of  lading,  or  carrier's 


to  be  transferred  on  payment  of  the  price, 
by  hia  own  or  bis  agent's  indorsement,  lo 
the  purchaser,  and  in  all  cases  where  he 
msnifeats  aii  inlsDtioD  to  retain  this  Jut 
dapontndi  the  property  will  not  pass  to 
the  vetulee.  Practical  I  j,  the  difBculty  is 
lo  ascertain,  where  the  evidence  is  menfrre 


or  equivocal,  what  the  real  inl 
the  parties  was  at  the  time.  It  is  properly 
a  question  of  Tact  for  the  jury,  under 
proper  instructions,  and  must  be  submitted 
to  them,  unless  it  is  plain,  as  matter  at 
law,  that  the  evidence  will  justify  a  find- 
inc  but  one  way.  Colt  J.  in  Merchanla' 
National  Bank  i>.  BaDRS,  10!  Mass.  39S, 
£96;  Allen  v.  WilliBms,  12  Pick.  397; 
StanloD  f.  Eager,  16  lb.  473  ;  Stevens  v. 
Boston  &  Worcester  R.  R.  Co.  8  Gray, 
262 ;  CuRgill  v.  Hartford  &  New  Haven 
R.  R.  Co.  3  lb.  545 ;  Farmers'  4  Me- 
chanics' Bank  b.  Logan.  74  N.  Y.  568 ; 
Emery's  Sons  i-.  Irving  Nat.  Bank,  25  0. 
St.  360;  Sprague  u.  King,  I  Fugsley  & 
Burbridge  (N.  B.),  241  ;  The  New  Bruns. 
wick  Ry.  Co.  n.  McLeod,  lb.  257.] 
(6)  3  East,  585. 
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another  bill  of  lading,  with  bills  of  exchange  drawn  on  the  plaintiff 
for  the  price,  to  the  defendant,  who  was  their  agent,  and  he  got 
the  cargo  from  the  captain.  The  plaintiff  applied  to  the  defend- 
ant for  the  cargo,  offering  to  accept  the  bills  of  exchange,  but  the 
latter  insisted  on  immediate  payment ;  and  on  the  plaintiff's  re- 
fusal, sold  the  cargo,  under  direction  of  S.  &  Co.  Trover  was 
brought,  and  Lord  Ellenborough  at  first  nonsuited  the  plaintiff, 
who  did  not  prove  a  tender  of  the  freight,  but  afterwards  joined 
the  other  judges  in  setting  aside  the  nonsuit,  on  the  ground  that 
the  property  passed  by  the  invoice  and  bill  of  lading,  and  that  the 
vendor  had  lost  all  rights  over  the  goods,  save  that  of  stoppage  in 
transitu  (as  to  which  see  post^  book  V.  ch.  v.). 
§  383  a.  [One  Fisler  bought  of  Spaulding,  of  Elmira,  certain 
goods,  which  were  to  be  paid  for  by  the  paper  of  Wire- 
pbia&  man  indorsed  by  Fisler.  The  goods  were  to  be  deliv- 
R.  Co°l  ered  at  Elmira,  the  consignee  to  pay  the  freight.  Spaul- 
Wireman.  jj^^g  delivered  the  goods  to  the  Lehigh  Valley  R.  R.  Co. 
at  Elmira,  his  order  being  to  forward  them  to  Wireman  at  Phila- 
delphia. At  the  same  time  Spaulding  wrote  to  Fisler  sending 
him  a  bill  for  the  goods,  the  receipt  of  the  railroad,  and  a  draft  for 
Wireman's  acceptance  and  Fisler's  indorsement.  On  the  day  the 
goods  were  sent,  Spaulding  received  information  which  led  him  to 
believe  that  neither  Wireman  nor  Fisler  was  good  for  the  amount 
of  the  bill  for  the  goods.  Spaulding  then  had  another  receipt 
made  out  by  the  railroad  company,  by  which  the  goods  were  made 
deliverable  to  his  order.  The  next  morning  additional  security 
was  demanded  from  Wireman  and  Fisler,  which  they  refused  to 
give.  Spaulding  then  ordered  the  railroad  company  to  deliver 
the  goods  to  certain  third  parties.  The  Lehigh  Valley  road  sub- 
sequently delivered  the  goods  to  the  plaintiff,  at  the  junction  of 
the  two  roads.  The  way  bill  contained  this  language  :  "  J.  Wire- 
man,  ....  Philadelphia.  Deliver  only  on  the  order  of  H.  C. 
Spaulding."  The  car  containing  the  goods  was  forwarded  to  Phil- 
adelphia with  this  restriction  contained  in  the  way  bill.  Fisler, 
after  having  heard  of  the  arrival  of  the  goods,  sold  them  to  Wire- 
man,  receiving  $500  on  account,  and  gave  Wireman  the  memoran- 
dum of  shipment,  the  invoice  of  Spaulding,  and  the  Lehigh  Valley 
R.  R.'s  receipt.  Wireman  upon  presenting  these  and  paying  the 
freight  received  the  goods.  Spaulding  having  returned  the  note 
of  Wiretnan  brought  suit  against  the  present  plaintiff   for  the 
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value  of  the  goods  and  recovered  judgment,  which  the  company 
paid.  The  company  then  instituted  this  suit  to  recover  the  value 
of  the  goods.  There  was  no  evidence  tending  to  establish  the  in- 
solvency of  Fisler  at  the  time  of  the  purchase.  Sterrett  J.  said : 
"  The  testimony  fairly  justified  the  inference  that  after  Spaulding 
had  taken  the  receipt  of  the  Lehigh  Valley  Railroad  Company, 
and  mailed  it  to  Fisler,  he  doubted  the  solvency  of  Wireman  and 
Fisler,  and  induced  the  company  to  restrict  the  delivery  to  the 
consignee,  by  adding  to  the  bill  of  lading  the  words  above  quoted, 
and  when  the  goods  were  transferred  to  the  plaintiff  company 
....  the  same  direction  was  inserted  in  its  way  bill.  But  neither 
Fisler  nor  Wireman  was  a  party  to  this  change  in  the  terms  of 
shipment,  and  were  not  bound  by  it.  If  the  goods  were  purchased 
and  delivered  at  Elmira,  as  contended  by  the  defendant,  the  title 
had  passed  from  Spaulding  and  vested  in  the  purchaser.  After  an 
unqualified  delivery  to  the  carrier  at  Elmira,  they  were  no  longer 
at  the  risk  or  under  the  control  of  Spaulding,  and  he  had  no  right 
to  say  that,  on  reaching  their  destination,  they  should  not  be  de- 
livered to  the  consignee  without  his  order."(J^)] 

§  384.  In  Coxe  v.  Harden  (c)  the  property  was  held  to  have 
passed  under  somewhat  singular  circumstances.  Oddy  ^oxer. 
&  Co.  of  London  ordered  a  purchase  of  flax,  from  Harden. 
Browne  &  Co.  of  Rotterdam,  who  executed  the  order,  and  sent 
an  invoice  to  Oddy  &  Co.,  and  a  bill  of  lading,  unindorsed,  by 
which  the  goods  were  made  deliverable  to  Browne  &  Co.,  and  a 
letter,  stating,  "  We  have  drawn  on  you  at  two  usances  in  favor 
of  Lucas,  Fisher  &  Co.,  &c.  We  close  this  account  in  course." 
Browne  &  Co.  then  sent  another  bill  of  lading  of  the  same  set 
to  the  plaintiff,  indorsed^  for  the  purpose  of  securing  the  amount 
of  their  bill  upon  Oddy  ^  Co.  Oddy  &  Co.  transferred  their  un- 
indorsed bill  to  the  defendant,  in  payment  of  an  antecedent  debt, 
and  the  defendant  got  delivery  of  the  flax  on  that  bill,  and  sold 
it,  notwithstanding  plaintiff's  warning  and  demand  for  the  goods 
under  his  indorsed  bill.  The  action  was  trover,  and  the  court  held, 
that  even  assuming  the  plaintiff  to  have  all  the  rights  of  the 
vendor,  he  could  not  succeed,  because  the  property  in  the  goods 
had  passed  by  the  shipment  for  the  buyer's  account,  and  no  right 
remained  in  the  vendor,  save  that  of  stoppage  in  transitu.  No 
notice  was  taken  of  the  vendor's  purpose  to  retain  a  jus  dispo- 

(6i>  [Philadelphia  R.  R.  Co.  v.  Wire-        (c)  4  East,  211. 
man,  88  Penn.  St.  264.] 
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nendi,  Lord  EUenborough  saying,  that  the  only  thing  which  stood 
between  Oddy  &  Co.  and  their  right  to  possession  was  "  the 
circumstance  of  the  captain's  having  signed  bills  of  lading  iu  such 
terms  as  did  not  entitle  them  to  call  upon  him  for  a  delivery  under 
their  bill  of  lading.  But  that  difficulty  has  been  removed,  for  the 
Remarks  captain  has  actually  delivered  the  goods  to  their  as- 
case.  **  signs."  It  is  to  be  remarked  of  this  case,  that  the  date 
at  which  the  bill  of  lading  was  indorsed  by  Browne  &  Co.  to  the 
plaintiff  was  not  shown  ;  that  it  was  perhaps  not  so  indorsed  till 
after  the  goods  had  got  into  possession  of  the  defendant,  and  stress 
was  laid  on  this  by  one  of  the  judges.  At  the  same  time  no  one 
of  them  adverted  to  the  fact  as  having  any  influence  on  the  de- 
cision, although  printed  in  italics  iu  the  report,  that  the  indorsed 
bill  of  lading  was  sent  to  the  plaintiff  by  Browne  &  Co.  ex- 
pressly "  for  the  purpose  of  securing  the  amount  of  their  bill  upon 
Oddy  &  Co."  See  Moakes  v.  Nicholson,  (d)  and  Brandt  v.  Bowl- 
by,  (e)  infra. 

§  385.  In  Ogle  v.  Atkinson  (/)  it  *was  again  held  that  the 
Ogle ».  At-  property  had  passed,  notwithstanding  the  vendor's  at- 
kinson.  tempted  reservation  of  a  juB  disponendi^  but  the  attempt 
was  fraudulent.  The  plaintiff  ordered  goods  from  Smidt  &  Co., 
at  Riga,  in  return  for  wine  consigned  to  them  for  sale  the  previous 
year,  and  sent  his  own  ship  for  the  goods,  which  were  delivered  to 
the  captain,  who  received  them  in  behalf  of  plaintiff,  and  as  being 
plaintiff's  own  goods,  according  to  the  statement  of  Smidt  &  Co. 
themselves.  They  afterwards  obtained  from  the  captain,  by  fraud- 
ulent misrepresentation,  bills  of  lading  in  blank,  for  the  goods  so 
shipped,  and  sent  them  to  their  agent,  with  orders  to  transfer 
them  to  a  third  person,  unless  plaintiff  would  accept  certain  bills 
of  exchange  which  Smidt  &  Co.  drew  in  favor  of  that  third  per- 
son. Held  that  the  property  had  passed  by  the  delivery  to  the 
plaintiff's  agent,  and  was  not  divested  or  affected  by  the  subse- 
quent acts  of  Smidt  &  Co.  (/^) 

§  386.  In  Craven  v.  Ryder  (^)  the  vendor  maintained  his  right. 

Craven  v.     The  plaintiffs  agreed  to  sell  to  French  &  Co.  twenty- 

^^^^'        four  hogsheads  of  sugar,  free  on  board  a  British  ship, 

(d)  19  C.  B.  N.  S.  290 ;  34  L.  J.  C.  P.         (/»)  [Nelson  v.  The  Chicago  R.  R  Co. 
273 ;  post,  §  396.  2  Bradwell  (111.),  180.] 

(«)  2  B.  &  Ad.  932;  post,  §  387.  {g)  6  Taunt  433. 

(/)  5  Taunt.  759.    [See   Gebarron  v. 
Kreeft,  L.  R.  10  Ex.  274.] 
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two  months  being  the  usual  credit.  They  sent  it  by  a  lighter, 
taking  a  receipt  from  the  ship,  "  for  and  on  account  of  the  plain- 
tiffs," which  was  proven  to  he/or  the  purpose  of  givirtg  the  ship- 
per command  of  the  goods  till  exchanged  for  the  bill  of  lading. 
French  &  Co.  sold  the  goods,  and  the  defendant  gave  a  bill  of 
lading  for  them  to  the  vendee  of  French  &  Co.  without  the  plain- 
tiffs' privity.  French  &  Co.  stopped  payment  without  paying  the 
price  of  the  sngar,  nnd  plaintiffs  claimed  it,  but  the  defendant  re- 
fused to  deliver  to  them  on  the  ground  that  the  bill  of  lading 
already  signed  for  it  in  favor  of  the  buyer  from  French  &  Co.  had 
been  assigned  to  another  vendee,  who  had  in  turn  paid  for  it  in 
good  faith.  The  jury  fonnd  that  the  receipt  given  to  the  plain- 
tiffs for  the  sugar  was  "  restrictive,"  and  that  they  had  done  noth- 
ing to  alter  their  right  of  possession  of  Ihe  goods.  The  court 
held,  that  without  regard  to  the  form  of  the  receipt,  the  plaintiffs 
had  the  right  "  to  refrain  from  delivering  the  goods,  unless  under 
such  circumstances  as  would  enable  them  to  recall  the  goods  if 
they  saw  occasion,"  and  bad  exercised  that  right.  This  seems 
to  be  another  mode  of  describing  what,  in  more  recent  cases,  is 
termed  a  reservation  of  the  jus  disponendi.  Ruck  v.  Hatfield,  (A) 
on  similar  facts,  was  decided  in  conformity  with  Craven  v.  Ryder. 
§  387.  In  Brandt  v.  Bowlby,  (i)  the  vendor  was  again  success- 
ful. The  facts  were  that  one  Berkeley  of  Newcastle  or-  Brandt  r. 
dered  wheat  from  the  plaintiffs,  Brandt  &  Co.  of  St.  ^''^^y- 
Petersburg,  through  their  agent,  E.  H,  Brandt  of  London.  A 
dispute  arose  between  Berkeley  and  E.  H.  Brandt,  and  the  former 
countermanded  all  his  orders.  In  the  mean  time,  however,  the 
plaintiffs  had  bought  a  cai^o  for  him,  and  they  put  it  on  board 
the  defendant's  ship  Helena,  which  Berkeley  had  chartered  and 
sent  for  the  wheat.  They  wrote,  requesting  Berkeley's  approval, 
and  inclosed  him  "  invoice  and  bill  of  lading  of  TTO  chests  wheat 

shipped  for  your  account  and  risk  per  the   Helena An 

indorsed  bill  of  lading  we  have  this  day  forwarded  to  Messrs. 
Harris  &  Co.  of  London,  at  the  same  time  drawing  upon  them  for 
673?.  15*.,  and  for  the  balance  remaining  in  our  favor,  viz.  136/. 
9«.  5d.,  we  value  on  you,"  &c.  &c.  An  unindorsed  bill  of  lading 
was  inclosed  to  Berkeley,  together  with  an  invoice  of  "  wheat 
bought  by  order  and  for  account  of  J.  Berkeley,  Esq.,  Newcastle, 
and  shipped  at  bis  risk  to  London  to  the  address  of  R.  Harris  & 
(A)  5  B.  &  Aid.  632.  (r)  S  B.  &  AM.  933. 
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Sons  there  per  the  Helena^  The  indorsed  bill  of  lading  was  for- 
warded by  the  plaintiffs  to  E.  H.  Brandt,  their  agent.  Berke- 
ley refused  to  accept,  and  ordered  Harris  &  Co.  not  to  accept. 
Thereupon  E.  H.  Brandt  gave  Harris  &  Co.  the  indorsed  bill  of 
lading,  and  desired  them  to  accept  for  his  account,  which  they  did. 
Berkeley  then  confirmed  his  revocation,  and  was  notified  by  E.  H. 
Brandt  that  he  should  retain  the  whole  of  the  wheat  for  the  plain- 
tiffs. Afterwards  Berkeley  offered  to  pay  the  price  of  the  wheat 
and  charges,  but  this  was  refused.  The  defendants  delivered  the 
wheat  to  Berkeley,  instead  of  Harris  &  Co.,  as  required  by  the 
bill  of  lading,  and  when  sued  in  assumpsit,  sought  to  defend 
themselves  by  maintaining  that  the  property  in  the  wheat  had 
passed  to  Berkeley.  The  court  held  the  contrary,  Parke  B.  say- 
ing :  "  That  depends  entirely  on  the  intention  of  the  consicrnors. 
It  is  said  that  the  plaintiffs,  by  the  very  act  of  shipping  the  wheat 
in  pursuance  of  Berkeley's  order,  iixevocably  appropriated  the 
property  in  it  to  him.  I  think  that  is  not  the  effect  of  their  con- 
duct, for,  looking  to  the  letter  of  the  26th  of  August,  it  manifestly 
appears  that  they  intended  that  the  property  should  not  vest  in 
Berkeley  unless  the  bills  tvere  accepted^ 

§  388.  In  Wilmshurst  v.  Bowker  (Je)  the  plaintiffs  bought 
Wilms-  wheat  from  defendant  on  a  contract  by  which  they 
Bowker.  promised  to  pay  for  it  in  a  banker's  draft,  on  receipt  of 
invoice  and  bill  of  lading.  The  wheat  was  shipped,  and  the  in- 
voice and  bill  of  lading  properly  made  out  and  indorsed  to  the 
plaintiffs  were  forwarded  to  them  in  a  letter,  in  which  the  de- 
fendant requested  them  to  remit  him  the  amount  of  the  invoice. 
Plantiffs  remitted  a  draft,  which  was  not  a  banker's  draft,  and 
defendant  sent  it  back  by  return  of  post,  as  being  contrary  to  the 
agreement,  and  kept  back  the  cargo  and  disposed  of  it.  The 
plaintiffs  had  already  failed  in  an  action  in  trover,  (J)  and  the 
present  action  was  case  for  breach  of  contract.  The  judgment  of 
the  lower  court  was  again  for  defendant,  Tindal  C.  J.  saying : 
"  There  is  no  doubt  that  the  property  in  the  wheat  passed  to  the 
plaintiffs,  ....  but  the  question  is  as  to  the  intention  of  the 
parties,  as  evidenced  by  the  contract,  with  reference  to  the  delivery 
of  possession.  And  we  are  of  opinion  that  the  intention  of  the 
parties  under  this  contract  was  that  the  consignors  should  retain 
the  power  of  withholding  the  actual  delivery  of  the  wheat  in  case 

{h)  2  M.  &  Q.  792.  (/)  5  Bing.  N.  C.  541. 
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the  consignee  failed  in  remitting  the  banker's  draft,  not  upon  the 
delivery  of  the  wheat,  but  upon  the  delivery  of  the  bill  oE  lading, 
....  and  we  think  the  object  could  have  been  no  other  than 
to  afford  security  to  the  consignors."  But  on  error  to  the  ex- 
chequer chamber  this  decision  was  unaniraoualy  reversed,  (m)  the 
court,  composed  of  Lord  Abinger  C.  B.,  Parke,  Alderson,  and 
Rolfe  BB.,  and  Patteson,  Coleridge,  and  Wightman  JJ.,  saying 
that  they  acceded  to  the  general  principle  of  the  judgment  of 
the  common  pleas,  but  could  not  agree  with  it  in  inferring 
from  the  facts  that  the  remitting  of  the  banker's  draft  was  a 
condition  precedent  to  the  vesting  of  the  property  in  the  plain- 
tiffs. *'  The  delivery  of  the  bill  of  lading  and  remitting  the  bank- 
er's draft  could  not  be  simultaneous  acts:  the  plaintiffs  must 
have  received  the  bill  of  lading  and  invoice  before  they  could  send 
the  draft." 

§  388  a.  [In  Wise  v.  M'Mahon  (m^)  one  Chambers  went  to 
the  office  of  the  plaintiffs  in  Cork,  and  as  the  agent  of  the  de- 
fendant, who  resided  in  Tralee,  contracted  to  sell  to  the  plaintiffs 
a  certain  amount  of  barley.  The  sold  note  was  as  fol-  ^y.,^ , 
lows :  "  I  have  sold  to  Messra.  Wise,  for  account  of  Msiahon. 
Charles  M'Mahon,  of  Tralee,  about  1,200  barrels  of  barley,  equal 
to  sample,  free  on  board  the  Darling,  now  in  the  port  of  Tralee,  at 
18a.  Sd.  per  barrel  of  16  stone,  payment  cash,  on  receipt  of  bill  of 
lading  and  invoice.  James  Chambers  for  C.  M'Mahon."  Wise 
met  Chambers  soon  after  and  got  him  to  write  on  the  note  :  "  The 
freight  agreed  on  is  15«.  per  ton,"  On  the  9tb  November,  1839, 
the  barley  was  shipped  on  the  Darling,  at  Tralee ;  on  the  night 
of  the  12th  the  vessel  was  lost  with  all  her  cargo.  Od  the  16th 
of  November,  before  Messrs.  Wise  knew  of  the  loss.  Chambers 
went  to  Cork,  having  with  him  the  following  bill  of  lading,  dated 
November  9th  :  "  Shipped  in  good  order  and  well  conditioned  by 
Charles  M'Mahon  ....  a  full  cargo  of  screened  and  kiln  dried 
barley,  131  tons ;  being  marked  and  numbered  as  in  the  margin  ; 
and  to  be  delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  Cork  ....  unto  shippers'  orders,  he  or 
they  paying  freight,  after  due  delivery  of  said  goods,  15s.  per  ton." 
Chambers  indorsed  this  bill  in  the  office  of  the  Messrs.  Wise,  told 
T.  Wise  that  he  might  insure  the  cargo,  and  demanded  payment 
(m)  Wilmshursl  c  Bowker,  7  M.  &  G.         (n^)  [Longf.  &  Towns.  (Ir.)  193.] 
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of  the  amount,  or  something  on  account.  This  ^as  refused. 
Chambers  left  the  bill  of  lading  in  the  office,  and  on  the  following 
Monday  F.  Wise,  who  was  not  present  when  the  firat  demand 
was  made,  gave  Chambers  a  check  for  £800,  to  recover  which 
amount  this  action  was  commenced.  It  was  held  that  the  plain- 
tiffs could  not  recover,,  as  the  property  in  the  grain  vested  in  the 
plaintiffs  when  it  was  delivered  on  board  the  vessel.  Brady  C. 
B.  said  :  "  The  first  question  then  is,  whether  the  goods  were  put 
on  board  the  Darling  in  pursuance  of  the  contract.  I  will  assume 
the  fact  to  be  so ;  and  that  when  the  barley  was  put  into  the 
As  to  ship,  it  was  shipped  by  M'Mahon  pursuant  to  his  con- 

whether       tract,  SO  that  if  the  ship  had  taken  fire  the  loss  would 

vendor  is  '  , 

bound  to  have  fallen  on  Wise.  No  authority  has  been  produced  to 
bill  of  lad-  show  that  it  is  the  duty  of  the  vendor  of  goods  not  paid 
goods  not  for  to  have  a  bill  of  lading  made  out  and  delivered  to 
paid  for.  ^jj^  vendee.  The  vendor  is  entitled,  in  my  opinion,  to 
retain  his  authority  over  the  goods,  and  may  countermand  the  de- 
livery of  them,  before  their  arrival  at  their  place  of  destination,  in 

case  of  the  bankruptcy  or  insolvency  of  the  consignee On 

these  grounds  I  assume  that  the  goods  were  put  on  board  in  pur- 
suance of  the  contract,  and  I  think  the  keeping  of  the  bill  of  lad- 
ing was  not  adverse  to  the  right  of  Wise  to  receive  them."  ] 

§  389.  In  Wait  v.  Baker,  (n)  which  is  a  leading  case,  decided 
^jjjj  ^  in  1848,  the  facts  were  that  the  defendant  at  Bristol 
Baker.  bought  from  one  Lethbridge  500  quarters  of  barley  free 
on  board  at  Kingsbridge,  and  in  answer  to  an  inquiry  about  the 
shipment  wrote  to  Lethbridge  ;  "  I  took  it  for  granted  that  you 
would  get  a  vessel  for  the  barley  I  bought  from  you  f.  o.  b.,  and 

therefore  did  not  instruct  you  to  seek  one Please  advise 

when  you  have  taken  up  a  vessel,  with  particulars  of  the  port  she 
loads  in,  so  that  I  may  get  insurance  done  correctly."  By  further 
correspondence,  Lethbridge  forwarded  copy  of  the  charter-party 
which  he  had  taken  in  his  own  name  ;  advised  the  commencement 
of  the  loading  ;  and  on  the  1st  January,  1847,  wrote :  "  I  hope  to 
be  able  to  send  you  invoice  and  bill  of  lading  on  Tuesday  or 
Wednesday."  And  again  on  the  6th  :  "  I  expect  the  bill  of  lading 
to-day  or  to-morrow.  I  expect  to  be  in  Exeter  on  Friday,  when  it 
is  very  likely  I  shall  run  down  and  see  yon."  The  bills  of  lading 
for  the  cargo  were  to  the  "  order  of  Lethbridge  or  assigns,  paying 

(n)  2  Ex.  1. 
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the  freight  ns  per  charter."  Letbbridge  took  tbeiu  to  Bristol, 
called  on  the  defendant,  and  left  at  his  counting-house,  early  in 
the  morning,  an  umndoned  bill  of  lading.  At  an  interview  with 
defendant  at  a  later  hour  on  the  same  day,  the  defendant  made 
objections  to  the  quality  of  the  cargo,  saying  that  it  was  infetior 
to  sample,  offered  to  take  the  cargo,  and  tendered  the  amount  in 
money,  but  said  that  he  should  sue  for  eight  shillings  a  quarter  dif- 
ference. Letlibridge  refused  to  accept  the  money  or  to  indorse  the 
bill  of  lading,  bnt  took  it  up  from  the  counter  and  went  to  the 
plaintiffs,  from  whom  he  obtained  an  advance  on  indorsing  the  bill 
of  lading  to  them.  The  defendant  obtained  part  of  the  barley 
from  the  ship  before  the  plaintiffs  presented  their  bill  of  lading, 
and  the  action  was  trover  for  the  portion  of  the  cai^  so  delivered.  , 
Tlie  jury  found  that  the  defendant  did  not  refuse  to  accept  the 
barley  from  Lethbridge ;  that  the  tender  was  unconditional ;  and 
that  Lethbridge  was  not  an  agent  intrusted  with  the  hill  of  lading 
by  defendant.  There  was  a  verdict  for  the  plaintiff  at  nisi  prius, 
and  on  the  motion  for  new  trial,  Parke  B.  gave  the  reasons  on 
which  the  rule  was  discharged:  "It  is  perfectly  clear  that  the 
original  contract  between  the  parties  was  not  for  a  specific  chattel. 
That  contract  would  be  satisfied  by  the  delivery  of  any  500  quar- 
ters of  corn,  provided  tlie  corn  answered  the  character  of  that  which 
was  ^reed  to  be  delivered.  By  the  original  contract,  therefore, 
no  property  passed,  and  that  matter  admits  of  no  doubt  whatever. 
In  order,  therefore,  to  deprive  the  original  owner  of  the  property, 
itmust  be  shown  in  this  form  of  action  —  the  action  being  for  the 
recovery  of  the  property  —  that  at  some  subsequent  time  the  prop- 
erty passed.  It  may  be  admitted  that  if  goods  are  ordered  by  a 
pel-son,  although  they  are  to  be  selected  by  the  vendor  and  to  be 
delivered  to  a  common  carrier  to  be  sent  to  the  person  by  whom  they 
have  been  ordered,  the  moment  the  goods  which  have  been  selected 
in  pursuance  of  the  contract  are  delivered  to  the  carrier,  the  car- 
rier becomes  the  ^ent  of  the  vendee,  and  such  a  delivery  amounts 
to  a  delivtry  to  the  vendee;  and  if  there  is  a  binding  contract 
between  the  vendor  and  vendee,  either  by  note  in  writing  or  by 
part  payment,  or  subsequently  by  part  acceptance,  then  there  is 
no  doubt  that  the  property  passes  by  such  delivery  to  the  carrier. 
It  is  necessary,  of  course,  that  the  goods  should  agree  with  the  con- 
tract. In  this  case  it  is  said  that  the  delivery  of  the  goods  on  ship- 
board is  equivalent  to  the  delivery  I  have  mentioned,  because  the 
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ship  was  engaged  on  the  part  of  Lethbridge  as  agent  for  the  de- 
fendant. But  assuming  that  it  was  so,  the  delivery  of  the  goods 
on  board  the  ship  was  not  a  delivery  of  them  to  the  defendant, 
but  a  delivery  to  the  captain  of  the  vessel  to  be  carried  under  a 
bill  of  lading^  and  that  bill  of  lading  indicated  the  person  for 
whom  they  were  to  be  carried.  By  that  bill  of  lading  the  goods 
were  to  be  carried  by  the  master  of  the  vessel  for  and  on  account 
of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of  lading 
should  not  be  assigned,  and  if  it  should,  then  to  the  assignee.  The 
goods  therefore  still  continued  in  possession  of  the  master  of  the 
vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person  car- 
rying them  on  behalf  of  Lethbridge It  is  admitted  by 

the  learned  counsel  for  defendant  that  the  property  does  not  pass 

unless  there  is  a  subsequent  appropriation  of  the  goods 

Appropriation  may  be  used  in  another  sense,  viz.  where  both  par- 
ties agreed  upon  the  specific  article  in  which  the  property  is  to  pass, 
and  nothing  remains  to  be  done  in  order  to  pass  it.  It  is  con- 
tended in  this  case  that  something  of  that  sort  subsequently  took 
place.     I  must  own  that  I  think  the  delivery  on  board  the  vessel 

could  not  be  an  appropriation  in  that  sense  of  the  word 

The  vendor  has  made  his  election  to  deliver  those  500  quarters  of 
corn.  The  next  question  is,  whether  the  circumstances  which  oc- 
curred at  Bristol  afterwards  amount  to  ^an  agreement  by  both 
parties  that  the  property  in  those  500  quarters  should  pass.  I 
think  it  is  perfectly  clear  that  there  is  no  pretence  for  saying  that 
Lethbridge  agreed  that  the  property  in  that  corn  should  pass.  It 
is  clear  that  his  object  was  to  have  the  contract  repudiated,  and 
thereby  to  free  himself  from  all  obligation  to  deliver  the  cargo. 
On  the  other  hand,  as  has  been  observed,  the  defendant  wished  to 
obtain  the  cargo,  and  also  to  have  the  power  of  bringing  an  action 
if  the  corn  did  not  agree  with  the  sample.  It  seems  evident  to  me 
that  at  the  time  when  the  unindorsed  bill  of  lading  was  left  there 
was  no  agreement  between  the  two  parties  that  that  specific  cargo 

should  become  the  property  of  the  defendant There  is  a 

contract  to  deliver  a  cargo  on  board,  and  probably  for  an  assign- 
ment of  that  cargo  by  indorsing  the  bill  of  lading  to  the  defend- 
ant ;  but  there  was  nothing  which  amounted  to  an  appropriation^ 
in  the  sense  of  that  term  which  alone  would  pass  the  property J*^ 
This  conclusion  of  the  learned  judge  is  substantially  a  statement 
that,  though  the  determination  of  election  by  the  vendor  was  com- 
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plete,  and  the  appropriation  therefore  perfect  in  one  sense,  yet  the 
reservation  of  the  ju»  disponendi  prevented  it  from  being  complete 
"  in  that  sense  of  the  term  which  alone  would  pass  the  property." 
The  case  is  quite  in  harmony  with  all  the  later  decisions  on  the 
subject. 

§  390.  Van  Casteel  v.  Booker  (o)  was  decided  by  the  same 
court  in  the  same  year.  The  goods  in  that  case  had  been  v«n  Cm- 
placed  by  the  vendor  on  board  of  a  vessel  sent  for  them  Booker. 
by  the  vendees,  and  a  bill  of  lading  taken  for  them  deliverablo 
"  to  order  or  aasigns,"  and  showing  that  they  were  "  freight  free," 
and  the  bill  of  lading  was  indorsed  in  blank  by  the  vendor  and 
sent  to  the  vendees.  On  the  different  questions  arising  in  the  case, 
which  were  numerous,  it  was  held :  First,  that  the  decisions  in 
Ellershaw  v.  Magniac  (p)  and  Wait  v.  Baker  (9)  had  been  cor- 
rect in  holding  that  the  fact  of  making  the  bill  of  lading  deliverable 
to  the  order  of  the  consignor  was  decisive  to  show  that  no  property 
patted  to  the  eontignee,  it  being  clearly  intended  by  the  consignor 
to  preserve  his  title  to  the  goods  till  he  did  a  further  act.  Second, 
that  notwithstanding  the  form  of  the  bill  of  lading,  the  contract 
may  be  really  made  by  the  consignor  as  agent  of  the  vendee  and 
in  his  behalf,  and  it  was  a  question  for  the  jury,  (9')  in  the  case 
before  the  court,  what,  under  all  the  circumstancee,  was  the  real 
intention  of  the  consignors  or  vendors.  On  the  new  trial,  the  jury 
found  that  the  goods  were  put  on  hoard  for,  and  on  account  of, 
and  at  the  risk  of,  the  buyer,  and  the  court  refused  to  set  aside 
the  general  verdict  for  the  defendants  which  had  been  entered  on 
this  finding  of  the  jury. 

§  391.  In  1850  the  case  of  Jenkyns  v.  Brown  (r)  was  decided 
in  the  queen's  bench.  Klingender,  a  merchant  in  New  jen^-n, ,, 
Orleans,  had  bought  a  cargo  of  com  on  the  order  of  Bf"*"- 
plaintiffs,  and  taken  a  bill  of  lading  for  it  dehverable  to  his  own 
order.  He  then  drew  bills  for  tlie  cost  of  the  cargo  on  the  plain- 
tiffs, and  sold  the  bills  of  exchange  to  a  New  Orleans  banker,  to 
whom  he  also  indorsed  the  bill  of  lading.  He  sent  invoices  and  a 
letter  of  advice  t:>  the  plaintiffs,  showing  that  the  cargo  was  bought 
and  shipped  on  their  account.     Held  that  the  property  did  not 

(a)  S  Ex.  G9I.  ('/!)  |8ee  Ogg  v.  Shuter,  L.  H.  10  C.  P. 

(p)  6  Ex.  570.    The  case  wb»  not  re-     1S3,  163,  165,  iind  1  C.  P.  D.  47.] 
ported  till  wine  }'CBn  after  it  bftd  been  de-        (r)  14   Q.  B.  496,  and  19  L,  J,  Q.  B. 
cided.  SS6. 

(,)  a  El.  1. 
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pass  to  plaintiffs,  as  the  taking  of  a  bill  of  lading  by  Klingender  in 
his  own  name  was  "  nearly  conclusive  evidence  "  that  he  did  not 
intend  to  pass  the  property  to  plaintiffs ;  that  by  delivering  the 
indorsed  bill  of  lading  to  the  buyer  of  the  bills  of  exchange,  he 
had  conveyed  to  them  "  a  special  property  "  in  the  cargo  ;  and  by 
the  invoice  and  letter  of  advice  to  the  plaintiffs  he  had  passed  to 
them  the  "  general  property  "  in  the  cargo,  subject  to  this  special 
property,  so  that  the  plaintiffs'  right  to  the  goods  would  not  arise 
till  the  bills  of  exchange  were  paid  by  them,  (r^) 

§  392.  The  case  of  Turner  v.  Trustees  of  Liverpool  Docks  («) 
Turner©.  ^^  decided  in  the  exchequer  chamber  in  1851,  the 
LWerpoo?'  court  being  composed  of  Patteson,  Coleridge,  Wightman, 
Docks.  Erie,  Williams,  and  Talfourd  JJ.  A  cargo  of  cotton 
had  been  purchased  in  Charleston,  on  the  order  of  Higginson  & 
Dean  of  Liverpool,  and  put  on  board  their  own  vessel,  which  had 
been  sent  for  it.  Bills  of  exchange  for  the  price  were  drawn  by 
Menlove  &  Co,  on  the  buyers,  and  sold  to  Charleston  bankei-s,  to 
whom  were  transferred,  as  security,  the  bills  of  lading,  which  had 
been  signed  by  the  master.  The  bills  of  lading  made  the  goods 
deliverable  "  to  order,  or  to  our  (Menlove  &  Co.'s)  assigns,  he  or 
they  paying  freight,  nothing^  being  owner* 8  property y  The  ques- 
tion was,  whether  by  delivery  on  board  the  purchaser's  own  vessel, 
and  by  the  statement  in  the  bill  of  lading  that  the  cotton  was 
owner's  property,  the  title  had  so  passed  as  to  render  inoperative 
the  transfer  of  the  bill  of  lading  to  the  Charleston  bankers.  The 
court  took  time  to  consider,  and  the  decision  was  given  by  Patte- 
son J.,  who  said :  "'  There  is  no  doubt  that  the  delivery  of  goods 
on  board  the  purchaser's  own  ship  is  a  delivery  to  him,  unless  the 
vendor  protects  himself  by  special  terms,  restraining  the  effect  of 
such  delivery.  In  the  present  case,  the  vendors,  by  the  terms  of 
the  bill  of  lading,  made  the  cotton  deliverable  at  Liverpool,  to 
their  order  or  assigns,  and  there  was  not,  therefore,  a  delivery  of 
the  cotton  to  the  purchasers  a%  otvners^  although  there  was  a  de- 
livery on  board  their  ship.  The  vendors  still  reserved  to  them- 
selves^ at  the  time  of  delivery  to  the  captain,  the  jus  disponendi  of 
the  goods,  which  he  by  signing  the  bill  of  lading  acknowledged, 

(r^)  [Farmers*  Bank  of  Buffalo  r.  Brown,  Lancashire  &  Yorkshir*  Railway  Com- 
10  J.  &  Sp.  522;  Farmers'  Bank  of  Buf-  pany,  L.  R.  2  Ch.  App.  332,  and  other 
falo  V.  Atkinson,  74  N.  Y.  587 ;  Farmers*  cases  cited  post,  book  V.  ch.  v.  on  "  Stop- 
Bunk  of  Buffalo  V.  Logan,  lb.  568.]  page  in  Transitu." 

(s)  6  Ex.  543.    See,  also,  Schotsman  r. 
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and  withoat  which  it  may  be  asBumed  that  the  vendors  would  not 

have  delivered   thera  at  all The   plaintiffs  in  error  rely 

upon  the  terms  of  the  invoice  and  the  expression  in  the  bill  of 
lading  that  the  cotton  ia  free  of  freight,  being  owner's  property, 
as  showing  that  the  delivery  on  board  the  ship  was  with  intention 
to  pass  the  property  absolutely ;  but  the  operative  terms  of  the 
bill  of  lading,  as  to  the  delivery  of  the  goods  at  Liverpool,  and  the 
letter  of  Menlove  &  Co,  of  the  23d  October,  show  too  clearly  for 
doubt,  that  notwithstanding  the  other  terms  of  the  bill  of  lading 
and  the  invoice,  Menlove  &  Co.  had  no  intention,  when  they  de- 
livered the  cotton  on  board,  of  parting  with  the  dominion  over  it, 
or  vesting  the  absolute  property  in  the  bankrupts." 

§  392  a.  [In  Mirabita  v.  Imperial  Ottoman  Bank,  3  Ex.  D.  164, 
Colton  L.  J.  said,  p.  172 :  "  Under  a  contract  for  sale  of  obaerva. 
chattels  not  specific  the  property  does  not  pass  to  the  IodUJ. 
purchaser  unless  there  is  afterwards  an  appropriation  of  "ji^j'',"', 
the  specilic  chattels  to  pass  under  the  contract,  that  is,  rewrvsiioii 
unless  both  parties  agree  as  to  the  specitic  chattels  in  pvnendi. 
which  the  property  is  to  pass,  and  nothing  remains  to  be  done  in 
order  to  pass  it.  In  the  case  of  such  a  contract  the  delivery  by  the 
vendor  to  a  common  carrier  or  (unless  the  effect  of  the  shipment 
is  restricted  by  the  terms  of  the  bill  of  lading)  shipment  on  board 
a  ship  of,  or  chartered  for,  the  purchaser,  is  an  appropriation  suf- 
ficient to  pass  the  property.  If,  however,  the  vendor,  when  ship- 
ping the  articles  which  he  intends  to  deliver  under  the  contract, 
takes  the  bill  of  lading  to  his  own  order,  and  does  so  not  as  agent 
or  on  behalf  of  the  purchaser  but  on  his  own  behalf,  it  is  held 
that  he  thereby  reserves  to  himself  a  power  of  disposing  of  the 
property,  and  that  consequently  there  is  no  final  appropriation, 
and  the  property  does  not  on  shipment  pass  to  the  purchasers. 
When  the  vendbr  on  shipment  takes  the  bill  of  lading  to  his  own 
order,  he  has  the  power  of  absolutely  disposing  of  the  cargo,  and 
may  prevent  the  purchaser  from  ever  asserting  any  right  of  prop- 
erty therein So,  if  the  vendor  deals  with  or  claims  to  re- 
tain the  bill  of  lading  in  order  to  secure  the  contract  price,  as 
when  he  sends  forward  the  bill  of  lading  with  a  bill  of  exchange 
attached,  with  directions  that  the  bill  of  lading  is  not  to  be  de- 
livered to  the  purchaser  till  acceptance  or  payment  of  the  bill  of 
exchange,  the  appropriation  is  not  absolute,  but,  until  acceptance 
of  the  draft,  or  payment  or  tender  of  the  price,  is  conditional 
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only,  and  until  such  acceptance  or  payment  or  tender,  the  prop- 
erty in  the  goods  does  not  pass  to  the  purchaser ;  and  so  it  was 

decided  in  Turner  v.  Trustees  of  Liverpool  Docks But  if 

the  bill  of  lading  has  been  dealt  with  only  to  secure  the  contract 
price,  there  is  neither  principle  nor  authority  for  holding  that  in 
such  a  case  the  goods  shipped  for  the  purpose  of  completing  the 
contract  do  not  on  payment  or  tender  by  the  purchaser  of  the  con- 
tract price  vest  in  him.  When  this  occurs  there  is  a  performance 
of  the  condition  subject  to  which  the  appropriation  was  made, 
and  everything  which,  according  to  the  intention  of  the  parties, 
is  necessary  to  transfer  the  property  is  done  ;  and  in  my  opinion, 
under  such  circumstances,  the  property  does  on  payment  or  tender 
of  the  price  pass  to  the  purchaser."] 

§  893.  Ellershaw  v,  Magniac  (t)  was  decided  prior  to  Van  Cas- 

Eiiershaw  ^^^^  ^'  ^^^^^^^  (^0  ^^^  ^^  referred  to  in  that  case,  but 
V.  Magniac.  ^as  iiot  reported  till  1851.  There  the  plaintiff  had  con- 
tracted with  C.  &  Co.  of  London  and  Odessa  for  the  purchase  of 
1,700  quarters  of  Odessa  linseed,  had  paid  half  the  price,  and  had 
sent  the  Woodhouse,  a  vessel  chartered  by  himself,  "  to  take  on 
board,  from  agents  of  the  said  freighter,  about  1,700  quarters  of 
linseed,  in  bulk ;  "  and  a  quantity  of  linseed  was  put  on  board  the 
vessel  at  Odessa,  the  partner  there  writing  to  the  London  partner, 
'*  With  regard  to  your  sales  of  linseed,  Mr.  Ellershaw  will  receive 
a  part  by  the  Woodhou8e;^*  and  again,  *' by  Friday's  post  you 
shall  have  the  bill  of  lading  of  the  linseed,  by  the  WoodhotLseJ*^ 
The  Odessa  partner  afterwards  took  a  bill  of  lading  for  .the  cai^o, 
and  made  it  deliverable  "to  order  or  assigns,"  and,  being  in  diffi- 
culties, got  advances  by  transferring  the  bills  of  lading  to  the  de- 
fendant. Held,  by  the  court  (Lord  Abinger  C.  B.  and  Parke 
and  Alderson  BB.),  that  the  shippers,  by  making  the  linseed  de- 
liverable to  order  by  the  bill  of  lading,  clearly  shbwed  the  inten- 
tion to  preserve  the  right  of  property  and  possession  in  themselves^ 
until  they  had  made  an  assignment  of  the  bill  of  lading  to  some 
other  person :  and  the  property,  therefore,  had  not  passed  to  the 
plaintiff. 

§  894.  In  Joyce  v.  Swan,  (x)  a  decision  was  rendered  in  1864, 
Joyce  V.  by  the  common  pleas,  on  the  following  facts :  McCarter, 
^^^'         of  Londonderry,  on  the  14th   February,  1863,  ordered 

(t)  6  Ex.  570.  (x)  17  C.  B.  N.  S.  84. 

(u)  2  Ex.  691,  702. 
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one  hundred  tons  of  guano  from  Seagrave  &  Co.  of  Liverpool,  with 
whom  he  hiid  been  in  the  habit  of  dealing,  and  was  on  very  inti- 
mate terms.  On  the  26th  he  was  informed  that  the  Anne  and 
Itabella  had  been  engaged  to  carry  about  one  hundred  and  fifteen 
tons,  and  '■'■  we  presume  we  may  value  upon  you  at  six  months 

from  the  date  of  shipment  at  lOi.  per  ton Please  say  if  you 

purpose  efEecting  insurance  at  your  end."  On  the  2d  March,  Mc- 
Carter  ordered  Joyce,  the  plaintiff,  an  insurance  broker,  to  insure 
for  him  "  l,200i,  on  guano,  valued  at  I,200i.,  per  Anne  and  Ita- 
bella, from  Liverpool  to  Derry."  Then  on  the  Sd  March,  McCar- 
ter  wrote  to  Seagrave  &  Co.,  in  relation  to  the  price  of  10^. :  "  I 
really  cannot  understand  this,  when  I  know  that  Mr.  Lawson  sup- 
plies your  guano,  in  Scotland,  at  92. 158.  net,  there  to  dealers ;  be- 
sides, I  look  for  the  special  allowance  made  to  me  at  the  origin  of 
our  transactions,  and  now  that  you  are  making  some  changes,  it 
may  be  as  well  that  I  should  know  how  we  are  to  get  on  for  the 
future.  I  should  be  sorry,  indeed,  to  appear  unreasonable  in  my 
demands,  but  you  will  admit  there  is  no  one  in  this  country  has 
a  prior  claim  on  j'ou."  The  letter  ended  with  a  request  to  send 
him  some  flowering  slimbs,  *'  in  charge  of  captain."  Seagrave  & 
Co.  received  this  letter  on  the  4th  March,  and  fearing  from  its 
tenor  that  MuCarter  would  not  accept  the  cargo,  insured  it  in  their 
own  name,  on  that  day,  and  took  a  bill  of  lading,  "to  order  of 
Seagrave  &  Co.,  or  their  assigns."  They  also  on  the  same  day 
made  out  an  invoice  of  "  the  particulars  of  guano  dtilivered  to  ac- 
count of  McCarter,  by  Seagrave  &  Co.,  per  Anne  and  Isabella. 
The  invoice  and  bill  of  lading  were  forwarded  in  a  letter  to  the 
senior  partner  of  Seagrave  &  Co.,  who  was  then  in  Ireland,  and  on 
the  evening  of  Saturday,  the  7th  of  March,  he  went  on  a  friendly 
visit  to  McCarter's  private  house  near  Londonderry,  and  there 
told  liim  that  he  had  received  these  papers  from  his  partners,  who 
feared  that  McCarter  was  not  satisfied.  McCarter  said  he  was 
quite  willing  to  take  the  cai^o,  and  on  Monday  morning  they  went 
into  town  together,  and  at  McCarter's  office  Seagrave  indorsed  the 
bill  of  lading  to  McCarter  and  obtained  from  him  an  acceptance 
for  the  price,  which  he  at  once  inclosed  to  his  firm  at  Liverpool. 
After  this  and  on  the  same  day,  they  heard  that  the  Anne  and 
Isabella  had  been  wrecked  on  the  evening  of  Saturday  the  1th. 
The  action  was  on  the  policy  effected  by  Joyce  in  behalf  of  Mc- 
Carter, and  was  defended  by  the  underwriters  on  the  ground  that 
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the  property  had  not  passed  to  the  purchaser,  and  that  he  had 
therefore  no  insurable  interest.  Erie  J.  charged  the  jury  that  it 
was  not  a  necessary  condition  of  the  passing  of  the  property  that 
the  price  should  be  agreed  on  ;  that  there  might  be  a  contract  of 
sale,  leaving  the  price  to  be  afterwards  settled  ;  that  if  the  guano 
was  appropriated  to  McCarter  when  put  on  board  by  Seagrave  & 
Co.  with  the  intention  of  passing  the  property,  they  must  find  for 
plaintiff ;  but  if  they  intended  to  keep  it  in  their  own  handB  and 
under  their  own  control  till  a  final  arrangement  took  place  as  to 
the  terms  of  the  bargain,  they  must  find  for  defendant.  The  ver- 
dict was  for  plaintiff,  and  was  sustained  by  the  court.  The  letter 
of  McCarter  was  construed  by  the  judges  as  a  ''grumbling*'  as- 
sent to  the  price. 

§  395.  It  is  to  be  remarked  that  this  case  is  not  at  all  in  conflict 
Obserra-  ^ith  Tumer  V.  Liverpool  Docks,  or  Wait  v.  Baker,  in 
this  case,  holding  that  although  the  shipper  took  the  bill  of  lading 
to  his  own  order,  yet  the  property  had  passed  when  the  goods  were 
put  on  board.  The  distinction  is  a  plain  one.  In  the  former 
cases  the  shipper  had  taken  the  bill  of  lading  to  his  own  order 
for  the  purpose  of  retaining  control  of  the  goods  for  his  own  se- 
curity ;  but  in  Joyce  v.  Swan  the  shippers  and  vendors  had  no 
purpose  nor  desire  to  keep  any  control  of  the  goods,  but,  on  the 
contrary,  wished  the  buyer  to  take  them.  They  were  doubtful  of 
the  buyer's  meaning,  and  therefore  took  a  precaution  against  leav- 
ing the  property  uninsured  and  uncared  for  if  his  letter  meant 
that  he  refused  the  purchase ;  but  they  were  acting  as  his  agents 
and  intended  to  reserve  nothing^  no  jus  disponendi^  if  his  meaning 
was  that  he  assented  to  the  price.  The  buyer  interpreted  his  own 
language  just  as  the  court  did;  he  had  meant  to  take  the  goods 
even  at  the  price  of  lOZ.,  and  that  being  so,  the  vendors  were  his 
agents  in  taking  the  bills  of  lading ;  and  the  case  is  exactly  in  ac- 
cord with  Van  Casteel  v.  Booker  (y)  where  it  was  left  to  the  jury 
to  decide,  as  a  question  of  fact,  what  was  the  intention  of  the 
vendor  under  all  the  circumstances  of  the  case ;  and  with  Browne 
V.  Hare,  (2;)  where  it  was  held  that  the  question  of  intention  must 
be  considered  as  having  been  disposed  of  by  the  verdict  of  the  jury, 
because  it  was  one  of  the  facts  for  their  decision  on  the  trial. 

(y)  2  Ex.  691.  (z)  In  Cam.  Scaoc  4  H.  &  N.  822 ;  29 

1j»  J»  Ex*  6. 


BOOK  II.]  RESERVATION  OF  THE  JUS  MSPONENDI.  873 

§  896.  In  Moakes  v,  Nicolson,  (a)  the  facts  were,  that  a  sale 
was  made  by  one  Jesse  to  Pope  for  cash,  of  a  quantity  of  Moakes  v, 
coal,  parcel  of  a  heap  lying  in  Jesse's  yard,  to  be  shipped  N**^*'*^''- 
on  board  of  a  vessel  chartered  by  Pope  in  his  own  name  and  on 
his  own  behalf,  to  carry  it  to  London.  The  coal  was  shipped  by 
Josse,  who  took  three  bills  of  lading,  making  the  coal  deliyerable 
to  "  Pope  or  order."  Only  one  of  the  three  bills  was  stamped, 
and  that  was  kept  by  Josse,  but  the  second,  with  invoice  and  let- 
ter of  advice,  was  sent  to  Pope  on  the  19th  December,  and  received 
by  him  on  the  20th.  Josse,  being  unable  to  get  the  price  from 
Pope,  sent  the  stamped  bill  to  his  agent,  the  defendant.  In  the 
mean  time,  on  the  18th  December,  Pope  had  sold  the  coal  on  the 
London  Exchange,  but  before  it  had  been  separated  from  the  heap 
in  Josse's  yard,  to  the  plaintiff,  who  paid  for  the  coal  before  action 

brought.    The  defendant  induced  the  captain  of  the  vessel  to  refuse  i^^ 

delivery  to  the  plaintiff,  and  took  possession  of  the  coal  himself.  O^ 

The  plaintiff  brought  trover.     Held,  first,  that  the  plaintiff  had  t^^ 

no  better  right  than  his  vendor,  Pope,  because  at  the  time  of  his  0^ 

purchase  the  goods  were  not  ascertained,  and  no  bills  of  lading  had  C^ 

been  given,  so  that  the  sale  had  not  been  made  by  a  transfer  of 
documents  of  title ;  secondly,  that  no  title  had  passed  to  Pope 
from  Josse,  because  the  retention  of  the  stamped  bill  of  lading  by 
the  latter  was  a  clear  indication  of  his  intention  to  reserve  the^t^* 
disponendi;  thirdly,  that  the  intention  of  Josse  was  a  fact  to  be 
determined  by  the  jury.  (6)  But  semble^  per  Byles  and  Keating 
JJ.,  that  if  Pope's  sale  had  been  made  after  his  receipt  of  the  bill 
of  lading  by  indorsing  it  over,  although  unstamped,  to  a  bond  fide 
purchaser,  the  result  might  have  been  different.  The  ratio  decir 
dendi  of  the  case  was  clearly  that  Pope's  sale  was  of  a  thing  not 
yet  his,  of  property  not  yet  acquired,  and  therefore  inoperative  to 
pass  the  property.     Ante^  §  78. 

§  897.  In  Falk  v.  Fletcher,  (c)    the  plaintiff,  a  merchant  of 
Liverpool,  acting  in  behalf  of  De  Mattos  of  London,  had   Falk  v. 
chartered  from  the  defendant  a  vessel  to  load  a  complete  ^^®'^**®^- 
cargo  of  salt,  for  Calcutta.     The  plaintiff  had  put  on  board  about 
1,000  tons  of  salt,  for  which  he  took  receipts  in  his  own  name, 
when  De  Mattos  failed,  and  the  plaintiff  declined  to  continue 

(a)  19  C.  B.  N.  S.  290;  34  L.  J.  C.  P.         (6)  [Merchants' National  Bank  ».  Bangs, 
273.  102  Mass.  291.] 

(c)  18  C.  B.  N.  S.  403 ;  84  L.  J.  C.  P.  146. 
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loading,  whereupon  the  defendant  filled  up  the  vessel  for  his  own 
account,  and  refused  to  deliver  to  the  plaintiff  bills  of  lading  for 
the  1,000  tons,  on  the  ground  that  they  belonged  to  De  Mattos. 
It  was  proven  that  the  plaintiff  was  in  the  habit  of  buying  such 
cargoes  for  De  Mattos,  and  charged  him  no  commission,  but  an 
advance  on  the  cost  of  the  salt  to  remunerate  himself  for  his 
trouble  ;  that  the  plaintiff  always  paid  for  the  salt  and  loaded  it 
at  his  own  expense,  and  when  the  cargo  was  completed  sent  in- 
voices to  De  Mattos  and  received  the  acceptances  of  the  latter  for 
the  cost.  Held,  under  these  circumstances,  a  question  of  intention 
for  the  jury,  whether  the  plaintiff  intended  to  part  with  the  prop- 
erty in  the  salt  or  to  reserve  it,  and  a  verdict  in  favor  of  the 
plaintiff  that  he  had  not  parted  with  the  goods  was  maintained. 
§  398.  In  Shepherd  v.  Harrison  (c?)  the  facts  were  that  Pa- 
Shepherd  r.  ton,  Nash  &  Co.,  merchants  of  Pernambuco,  bought  for 
Harrison.  ^^^  plaintiff,  a  merchant  of  Manchester,  certain  cotton, 
shipped  it  on  the  defendant's  steamship  Olinda^  taking  a  bill  of 
lading.  They  then  wrote  to  the  plaintiff,  saying,  "  Inclosed  please 
find  invoice  and  hill  of  lading  of  200  bales  cotton  shipped  per 
Olinda^  costing  8512.  2^.  7(2."  The  letter  also  announced  that  a 
draft  had  been  drawn  for  the  price  in  favor  of  George  Paton  & 
Co.,  the  agents  in  Liverpool  of  Paton,  Nash  &  Co.,  "  to  which  we 
beg  your  protection."  The  invoice  was  headed,  "  Invoice,  &c. 
on  account  and  risk  of  Messrs.  John  Shepherd  &  Co.  (the  pur- 
chaser)." The  bill  of  lading,  however,  was  not  inclosed  in  the 
letter  to  the  plaintiff,  but  was,  together  with  the  bill  of  exchange, 
inclosed  to  George  Paton  &  Co.  of  Liverpool,  who  at  once  sent  a 
letter  to  the  plaintiff  inclosing  the  bill  of  lading  and  the  bill  of 
exchange  drawn  on  him,  and  stating,  "  We  beg  to  inclose  bill 
of  lading  for  200  bales  cotton  shipped  by  Paton,  Nash  &  Co., 
per  Olinda,  s.  s.  on  your  account.  We  hand  also  their  draft  on 
your  good  selves  for  cost  of  the  cotton,  to  which  we  beg  your  pro- 
tection." The  plaintiff  refused  to  accept  the  bill  of  exchange, 
but  retained  the  bill  of  lading,  and  demanded  the  cotton  from  the 
master  of  the  ship,  who,  however,  delivered  the  goods  to  George 
Paton  &  Co.,  on  a  duplicate  bill  of  lading  held  by  them,  and  on 
receiving  an  indemnity  against  the  plaintiff's  claim.  The  plain- 
tiff's action  was  trover  against  the  master,  but  all  the  courts  were 

[d)  L.  R.  4  Q.  B.  197,  493 ;  L.  R.  5  H.  L.  116. 
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unanimoas  in  favor  of  the  defendnnt,  and  it  was  held  in  tbe  House 
of  Lords:  first,  that  the  juB  disponendi  bad  been  reserved  by 
the  vendors ;  secondly,  that  where  a  bill  of  exchange  for  the 
price  of  goods  is  inclosed  to  the  buyer  for  acceptance,  together 
with  the  bill  of  lading  which  is  the  symbol  of  the  property  in 
the  goods,  the  buyer  cannot  lawfully  retain  the  bill  of  lading 
without  accepting  tlie  bill  of  exchange  ;  that  if  he  does  so  re- 
tain it,  he  thereby  acquires  no  right  to  the  bill  of  lading  or  the 
goods,  (d') 

§  399,  The  following  seem  to  be  the  principles  established  by 
the  foregoing  authorities :  First.  Where  goods  are  de- 
livered by  the  vendor  iu  pursuance  of  an  order  to  a  com-  du«d  Irom 
mon  carrier  for  delivery  to  the  buyer,  the  delivery  to  the  of^he"*" 
carrier  passes  the  property,  ha  being  the  agent  of  the  """"i*"- 
vendee  to  receive  it,  and  the  delivery  to  hira  being  equivalent  to 
a  delivery  to  the  vendee,  (fi)  Secondly.  Where  goods  are  de- 
livered on  board  of  a  vessel  to  be  carried,  and  a  bill  of  lading  is 
taken,  the  delivery  by  the  vendor  is  not  a  delivery  to  the  buyer, 
but  to  the  captain  as  bailee  for  delivery  to  the  person  indicated 
by  the  bill  of  lading,  as  the  one  for  whom  they  are  to  be  car- 
ried. («')     This  principle  runs  through  all  the  cases,  and  is  clearly 


CO 


(if)  [Fint  National  Bank  of  Cairo  v. 
Crocker,  111  Mhss.  166,  167  ;  De  Wolf  v. 
Gardner,  12  Cuah.  19,  23;  Allen  v.  Wil- 
lUma,  12  Pick.  aST.] 

(«)  Wa[l,  1'.  Baker.  3  Ex.  I.  See,  also, 
Dawes  v.  Peck,  S  T.  R.  330;  Dutlon  u. 
Solomonaon,  3  B.  &  P.  S82 ;  London  & 
North  Western  Railwaj  Company  u.  Bart- 
letl,  7  H.  &  N.  400,  and  31  L,  J.  Ex.  92  ; 
Dnnlop  D.  Lambert,  6  CI.  &,  Fin.  600 ; 
[Putnam  t>.  TillolaoD,  13  Met.  SIT  ;  Stan- 
tOQ  V.  Eager,  16  Pick.  467  ;  Ludlow  o. 
Boirne,  I  John.  15;  Johnson  u.  SCodilaril, 
100  Mms.  306  ;  OrcDlt  v.  Nelson,  1  Gray, 
936;  Merchant  t'.  Chapman,  4  Allen,  362; 
Hunter  v.  Wright,  12  lb.  548;  Wool, 
■ey  V.  Bailey,  27  N.  H.  217;  Arnold  v. 
Prout,  51  lb.  587,  589 ;  Garlaad  v.  Lane, 
46  lb.  245  ;  Goodwya  b.  Doui>lns,  Cheves 
L.  &  Eq.  (S.  Car.l  174 ;  Waldron  v.  Ro- 
■naine,  22  N.  Y.  368 ;  Snrameril  v.  Elder,  1 
Binnej,  106 ;  Griffith  n.  Incledev,  6  Serf;. 
&  R.  429 ;  Bodgers  v.  Phillips,  40  N.  Y. 


519  ;  Mafrruder  v.  Gage,  33  Md.  344  ;  a«U, 
g  362;  Fint  National  Bank  of  Cairo  t>. 
Crocker,  III  Mass.  166.  To  produce  the 
effect  stated  in  the  text  it  Is  not  necessary 
that  any  particular  carrier  should  be  des. 
ignated  by  the  buyer;  Garland  v.  Lane, 
4G  N.  H.  245,  348 ;  Arnold  i>.  Pront,  SI 
lb.  687,  589  ;  Watkins  p.  Paine,  S7  Ga. 
SO;  nor  does  it  make  any  dlff-irence  which 
party  is  to  pny  the  freight  for  the  goods. 
Dutton  u.  Solomonsoa,  3  B.  &  P.  584 ; 
Vale  V.  Bayle,  1  Cowp.  394;  Ranny  b. 
Higby,  5  Wis.  63.  A  delivery  of  ati  ar- 
tide  sold  to  a  person  appoinlcil  by  the 
vendee  to  receive  it  is  a  delivery  to  the 
rendce.  Wing  b.  Clark,  24  Maine,  3GG. 
373  ;  Hunter  v.  Wright,  12  Allen,  548.  So 
a  delivery  at  the  place  agreed,  nothing  re- 
maining to  be  done  by  the  vendor.  Nich- 
ols V.  Morse,  100  Mass.  533.] 

(el)  IGabarron  v.  KrmSt,  L.  R.  10  Ex. 
374,  381.1 
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enunciated  by  Parke  B.  in  Wait  v.  Baker,  (f)  and  by  Byles  J. 
in  Moakes  v.  Nicolson.  (^)  And  the  above  two  points  were  a|>- 
proved  as  an  accurate  statement  of  the  law  by  Lord  Chelmsford 
in  Shepherd  v.  Harrison,  supra.  Thirdly.  The  fact  of  making 
the  bill  of  lading  deliverable  to  the  order  of  the  vendor  is,  when 
not  rebutted  by  evidence  to  the  contrary,  almost  decisive  to  show 
his  intention  to  reserve  the  Ju^  di8ponendUB,nd  to  prevent  the  prop- 
erty from  passing  to  the  vendee.  (A)  Fourthly.  The  primd  facie 
conclusion  that  the  vendor  reserves  the  jus  disponendij  when  the 
bill  of  lading  is  to  his  order,  may  be  rebutted  by  proof  that  in  so 
doing  he  acted  as  agent  for  the  vendee,  and  did  not  intend  to 
retain  control  of  the  property  ;  and  it  is  for  the  jury  to  determine, 
as  a  question  of  fact,  what  the  real  intention  was.  (i)  Fifthly. 
That  although  as  a  general  rule  the  delivery  of  goods  by  the  ven- 
dor on  board  the  purchaser's  own  ship  is  a  delivery  to  the  pur- 
chaser, and  passes  the  property,  yet  the  vendor  may  by  special 
terms  restrain  the  effect  of  such  delivery,  and  reserve  the  Jus  dis- 
ponendi^  even  in  cases  where  the  bills  of  lading  show  that  the 
goods  are  free  of  freight,  because  owner's  property,  (i)  Sixthly. 
That  where  a  bill  of  exchange  for  the  price  of  goods  is  inclosed 
to  the  buyer  for  acceptance,  together  with  the  bill  of  lading, 
the  buyer  cannot  retain  the  bill  of  lading  unless  he  accepts  the 

(/)  2  Ex.  1.  lien  only,  in  case  of  the  purchaser's  mak- 

{g)  19  C.  B.  N.  S.  290;  34  L.  J.  C.  P.  ing  default  in  the  payment  of  the  price, 

273.  but  reserves  a  right  of  disposing  of  the 

(A)  Wilmshurst  v.  Bowker,  2  M.  &  G.  goods  so  long  at  least  as  the  purchaser 

792 ;   Ellershaw  v.  Magniac,  6  Ex.  570 ;  continues  in  default.    Ogg  v,  Shuter,  1  C 

Wait  V.  Baker,  2  Ex.  1 ;  Van  Casteel  i;.  P.  Div.  47.] 

Booker,  2  Ex.  691 ;  Jenkyns  v.  Brown,  (i)  Van  Casteel  v.  Booker,  2  Ex.  69]  ; 

14  Q.  B.  496,  and  19  L.  J.  Q.  B.  286 ;  Brown  v.  Hare,  4  H.  &  N.  822,  and  29  L. 

Shepherd  v.  Harrison,  L.  R.  4  Q.  B.  196,  J.  Ex.  6;  Joyce  v.  Swan,  17  C.  B.  N.  S. 

493;  5   Eng.  App.  116;  [Mason  v.  The  84;   Moakes  r.  Nicolson,  19  C.B.N.  S. 

Great  Western  Railway  Co.  31  U.  C.  Q.  290;  34  L.  J.  C.  P.  273. 

B.  73 ;  Merchai^ts'  National  Bank  v.  Bangs,  (h)  Turner  i7.  Liverpool  Dock  Tnis- 

102   Mass.   295,  296,  stated  ante,  §  382,  tees,  6  Ex.  543 ;  Ellershaw  v,  Magniac,  6 

note  (a) ;  Ames  J.  in  First  National  Bank  Ex.  570  ;  Brandt  v.  Bowlhy,  2  B.  &  Ad. 

of  Cairo  v.  Crocker,  111  lb.  167.    Where  932;  Van  Casteel  v.  Booker,  2  Ex.  691  ; 

ReeeiTfttlon     ^°  unpaid  Tdndor,  shipping  Moakes  v.  Nicolson,  19  C.  B.  N.  S.  290; 

otjusdispth.   goods  underacontract  of  sale,  34  L.  J.  C.  P.  273;  Falk  v.  Fletcher,  18 

more  than      takes  a  bill  of  lading  making  C.  B.  N.  S.  403  ;   34  L.  J.  C  P.  146  ; 

ll®°-              the  goods  deliverable  to  his  Schotsman  v.    Lancashire    &    Yorkshire 

order,  and  retains  such  bill  of  lading  in  Railway  Company,  L.  R.  2  Ch.  App.  332 ; 

his  own  or  his  agent's  hands  for  his  own  Gumm  v   Tyrie,  L.  J.  33  Q.  B.  97 ;  in 

protection,  he  does  not  reserve  the  vendor's  error,  34  Q.  B.  124. 
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Bank  v. 
Crocker. 


bill  of  exchange :  and  if  he  refuse  acceptance  he  acquires  no  right 

to  the  bill  of  lading  or  the  goods  of  which  it  is  the  symbol.  (Z) 

(/)  Shepherd  r.  Harrison,  supra,  §  398 ;  order  of  B.  See  De  Wolf  v.  Gardner,  12 
[Bank  of  Rochester  i;.  Jones,  4  Comst.  Cash.  19  ;  Bank  of  Rochester  v.  Jones,  4 
497,  502;  Winter  v.  Coit,  3  Selden,  288;  Comst.  497.  ''When  bills  of  lading  to  ship- 
Marine  Bank  of  Chicago  v.  Wright,  48  per's  order,  or  to or  order,  indorsed, 

N.  Y.  I ;  Fifth  National  Bank  of  Chicago  or  by  which  goods  are  made 
V,  Bajley,  115  Mass.  228,  230;  Alderman  deliverable  to  a  consignee  by  sionofbliu 
17.  Eastern  R.  R.  Co.  lb.  233;  Ames  name,  are  transmitted  to  him  JuJSJfo/*" 
J.  in  First  National  Bank  of  Green  as  security  for  antecedent  ad-  aoteeedent 
Bay  17.  Dearborn,  lb.  222 ;  Millar  v.  Sav.  vances,  ....  they  are  evi- 
Ass'n,  3  W.  N.  Cas.  480 ;  Cobb  t7.  The  111*  dence  of  snch  a  destination  and  appro- 
Cent.  R.  R.  Co.  88  111.  394;  Taylor  t7.  priation  to  him  of  the  specific  goods  as 
Wrgt  Nat.  Turner,  87  lb.  296.  In  First  will  vest  in  him  a  property,  absolnte  or 
National  Bank  of  Cairo  v.  special,  in  them,  at  the  time  of  their  deliv- 
Crocker,  111  Mass.  163,  A.,  ery  on  board."  Abbott  on  Shipping  (5th 
in  Illinois,  being  indebted  to  the  defend-  Am.  ed.)  p.  410.  The  American  cases 
ants,  who  were  commission  merchants  in  seem  to  support  this  statement.  Schu- 
Boston,  for  advances,  promised  that  he  machcr  t7.  Eby,  24  Penn.  St.  521 ;  Gros- 
would  *'  make  it  right "  at  the  next  ship-  venor  v,  Phillips,  2  Hill,  147  ;  Straus  v. 
ment.  He  afterwards  shipped  goods  to  Wessel,  30  O.  St.  211  ;  Bailey  v.  The 
Boston,  taking  a  bill  of  lading  stating  Hudson  R.  R.  Co.  49  N.  Y.  70 ;  Nelson 
that  the  goods  were  "  consigned  to  ship-  v.  Chicago  &c.  R.  R.  Co.  2  Bradwell 
per's  order,"  but  containing  under  the  (Ill.)»  180.  But  if  the  consignor  be  sim- 
heading  "consignees"  the  name  of  the  ply  generally  indebted  to  the  consignee, 
the  defendants.  He  drew  on  the  defend-  there  is  a  recognized  distinction.  Bank 
ants,  attached  the  bill  of  lading  to  the  of  Rochester  v.  Jones,  4  N.  Y.  497  ;  Gros- 
draft,  and  had  the  draft  discounted ;  the  venor  v.  Phillips,  2  Hill,  147 ;  Elliot  v. 
defendants  refused  to  accept  the  draft,  and  Bradley,  23  Yt.  217  ;  Hodges  v,  Kimball, 
it  was  taken  up  by  A.  The  poods  after-  49  Iowa,  577  ;  Redd  v.  Burrus,  58  Ga.  574  ; 
wards  arrived  and  were  delivered  to  the  Nelson  v.  Chicago  &c.  R.  R.  Co.  2  Brad- 
defendants.  Subsequently  A.  drew  a  draft  well  (111.),  180;  Saunders  t;.  Bartlett,  12 
against  the  goods  on  B.  in  Boston,  and  Heiskell  (Tenn.),  316;  Oliver  v.  Moore, 
delivered  it,  with  the  bill  of  lading  at-  lb.  482.  In  Frechette  t;.  Corbet,  5  Low. 
tached,  to  the  plaintiff,  who  discounted  it  Can.  211,  Meredith  J.,  after  quoting  the 
and  presented  it  to  B.,  who  accepted  and  above  passage  from  Abbott,  said,  "  Ce 
paid  it.  Between  the  time  when  this  sec-  passage  ne  prouve  pas  qu'en  aucun  temps, 
end  draft  was  discounted  and  the  time  suivant  les  lois  anglaises,  le  droit  de  pro- 
when  it  was  accepted,  the  defendants  sold  pri^td  dans  des  marchandises  mentionn<^es 
the  goods  ;  it  was  held  that  the  act  of  the  dans  un  oonnaissement,  doit  passer  an  con- 
defendants  in  taking  possession  of  the  signataire  au  prejudice  des  autres  crdan- 
goods  was  wholly  unauthorized,  and  gave  ciers  du  consignateur ;  et  quelle  que  soit 
them  neither  valid  title  nor  lawful  posses-  ^  cet  <^gard  la  loi  en  Anglcterre,  suivant 
Rion;  and  in  proceeding  afterwards  to  sell  notre  droit,  un  d<H)iteur  ne  pent  pas  trans- 
them  as  if  they  were  their  own,  and  ap-  porter,  de  la  roani^re  mentionn^^e  dans  le 
propriating  the  proceeds,  they  were  guilty  passage  cite'  d'Abbott,  tons  les  biens  k  Van 
of  a  wrongful  conversion ;  and  it  was  also  de  ses  crcanciers  au  prejudice  des  autres." 
held  that  it  was  immaterial  whether  the  See  Marine  Bank  of  Chicago  v.  Wright, 
bill  of  lading,  when  delivered  to  the  plain-  48  N.  Y.  1 ;  Grosvenor  r.  Phillips,  2  Hill, 
tiff,  was  indorsed  by  A.  in  blank  or  to  the  147. 
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§  400.  An  attempt  must  now  be  made  to  give  a  summary, 
necessarily  verj^  imperfect,  of  the  principles  of  the  Civil  Law,  in 
regard  to  the  nature  of  the  contract  of  sale  and  its  effect  in  pass- 
ing the  property  in  the  thing  sold.  The  subject  is  the  more  dif- 
ficult, because  there  is  a  marked  distinction  between  the  modern 
Civil  Law  and  the  Roman  Law,  and  because  the  doctrines  are  sub- 
tle and  technical,  requiring  for  elucidation  at  least  some  general 
idea  of  the  mode  in  which  the  Romans  entered  into  contracts  at 
different  periods  in  their  history. 

§  401.  The  civilians  of  the  present  generation  have  enjoyed 
Discovery  an  immense  advantage  over  their  eminent  predecessors, 
Pothier  and  D'Aguesseau,  Cujas  and  Vinnius,  Domat 
and  Dumoulins.  The  Digest,  Code,  and  Institutes  of 
Justinian,  compiled  in  the  sixth  century,  during  the  reign  of  that 
emperor  (A.  D.  627-565),  formed,  prior  to  the  year  1816,  the 
almost  exclusive  source  from  which  was  derived  a  knowledge  of 
Roman  jurisprudence  ;  and  in  that  famous  corpus  jurii  civilisy  the 


of  Insti 
tutes  of 
Gaius. 
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name  of  Gaius  waa  confounded  with  tlioae  of  the  other  eminent 
jurists  whose  responses  (or,  as  we  should  call  them,  opinions  on 
cases  submitted)  were  adopted  by  the  imperial  law-giver  as  a 
part  of  the  statutory  law  of  the  empire.  It  was,  however,  known 
that  the  Institutes  of  Justinian  were  modelled  on  those  of  Gaiua, 
who  lived  nearly  four  centuries  earlier,  during  the  reigns  of  An- 
toninus Pius  and  Marcus  Aurelius.  But  the  works  of  Gains  were 
believed  to  be  irretrievably  lost  till  the  year  1816,  when  Niebuhr 
discovered  in  a  convent  at  Verona  a  parchment  manuscript  of 
Roman  law,  of  which  the  original  text  had  been  partially  obliter- 
ated to  give  place  to  a  theological  work  of  one  of  the  fathers  of 
the  fifth  century,  (a)  Savigny  recognized  the  old  writing  to  be 
the  text  of  Gaius,  and,  after  several  months  of  patient  labor,  the 
original  manuscript  was  restored  almost  in  its  integrity,  thus  giv- 
ing to  the  civilians  a  succinct  and  methodical  treatise  on  the  whole 
body  of  the  Roman  law  as  it  existed  in  the  second  centnry  of  our 
era.  By  means  of  this  invaluable  addition  to  former  sources  of 
information,  the  modern  German  and  French  commentators  have 
been  able  to  pour  a  flood  of  light  on  many  questions  formerly  ob- 
scure, and  it  is  from  their  works  that  the  following  summary  is 
chiefly  extracted. 

§  402.  Sale  was  considered  as  the  offspring  of  exchange,  and  for 
many  centuries  it  was  disputed  whether  there  was  any  Sale  iha 
difference  in  the  nature  of  these  contmcts.  "  Origo  exchHDge. 
emendi,  vendendique  a  permutatiouibus  c^pit,  olim  euim  non  ita 
erat  nummus;  neque  aliud  merx,  aliud  pretium  vocabatur."  (6) 
And  in  the  earliest  period  of  the  republic,  when  the  laws  of  the 
Twelve  Tables  sufficed  for  the  simple  dealings  of  a  rude  peasantry, 
or  of  the  poor  city  clients  of  the  Roman  patricians,  the  contracts 
were  formed  solely  by  means  of  actual  exchange  made  on  the  spot, 
as  the  very  names  evince ;  for  the  things  were  either  exchanged 
by  the  permutatio,  or  given  for  a  price  by  the  venum-dah'o. 

§  40S.  Afterwards,  when  the  idea  of  binding  one  party  to  an- 
other by  consent,  and  thus  forming  an  obligation  0urii   Dnrt,/a- 
vinculum),  was  entertained,  the  whole  body  of  possible   tiiri. 
engagements  between  man  and  man  was  included  in  the   three 
expressions,  dare,facere,  prceatare  :  dare,  to  give,  that  is  to  tram- 


[a]  See  a  verj  interesting  account  of 
thii  discoTer;  in  ths  preface  lo  the  GnC 
edition  of  Guns. 


(A)Dig.  18, 1.    De  Coalrah.  Eaptioi 


ya 
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fer  ownership  ;  facere^  to  do,  or  even  abstain  from  doing,  an  act ; 
prcBstare^  to  furnish  or  warrant  an  enjoyment  or  advantage  or 
benefit  to  another.  And  these  three  classes  of  engagements 
might  arise  out  of  three  classes  of  obligations,  only  two  of  which 
gave  a.  right  of  action,  the  third  being  available  only  for  defence 
Civil,  pnc-  in  some  special  cases.  The  three  classes  of  obligation 
natural *ob-  ^^^0 :  civil  obligations,  which  gave  a  right  of  action  at 
ligations,  i^y^  .  prcBtorian  or  honorary  obligations,  which  gave  the 
right  to  sue  in  equity,  that  is,  to  invoke  the  equitable  jurisdiction 
of  the  praetor  ;  (c)  and  natural  obligations,  for  which  there  was 
no  action  at  law  in  or  equity,  but  which  might  be  used  in  defence, 
as  in  compenaatio  or  set-oflE.  "  Etiam  quod  natura  debetur,  venit  in 
compensationem."  (d)  The  vendee  then,  like  all  other  contracting 
parties,  had  certain  actions  (e)  which  alone  he  was  permitted  to 
institute  against  the  vendor.  The  Institutes  of  Gaius  give  us  the 
form  of  declaration  in  an  action  in  personam,  "  In  personam 
actio  est,  quotiens  cum  aliquo  agimus,  qui  nobis  ex  contractu,  vel 
ex  delicto  obligatus  est :  id  est,  cum  intendimus,  dare,  facer e, 
prcestare  oportere." 

§  404.  Now,  the  mode  of  forming  contracts  of  sale  in  Rome 
FourstaffCB   passed  throuffh  four  successive  stages  after  the  primitive 

in  mode  of*  ,  iiii-i.rrii 

making  One  01  actual  exchange  from  band  to  hand.  1st.  llie 
Rome.  nexum^  which  was  effected  per  ces  et  libram,  and  con- 
Nexum,  sisted  in  weighing  out  a  certain  weight  of  brass,  and 
using  certain  solemn  words,  nuncupation  which  operated  together 
as  a  symbol  to  form  a  perfect  sale  (at  a  period  when  man  had  not 
learned  to  write),  termed  neamm,  niancipium,  mancipation  aliena' 
tio  per  CBS  et  libramj  all  of  which  had  fallen  into  disuse  and  de- 
rision  long  before  the  time  of  Gaius,  (/)  who  says,  **  in 
odium  venerunt."  2d.  The  sale  by  certain  sacramental 
words  alone,  and  dispensing  with  the  ces  et  lihram :  this  was  the 
stipulation,  (^)  which  bound  only  one  side,  from  its  very  nature, 

(c)  For  these  two  classes  giving  rights     nnmmam  signatnm,  tcstimonio  est  et  id, 
of  action,  see  Inst.  3,  13,  1.  quod  datar  stipendium  militi,  et  qaom 

(d)  Dig.  16,  2,  6,  Ulp.  spondetur  pecunia,   quod    stipulari    did- 

(e)  Com.  4,  §  2.  lur;*'  and  Isidor  of  Seville  (lib.  4,  Orig. 
(/)  Gai.  4,  30.  c.  24)  says  :  "  Dicta  stipulatio  a  stipula. 
(g)  The   etymology    of  this  word    is     Veteres  enim  qnando  sibi  aliquid  promit- 

doubtful :  Paulus  derives  it  from  Stipu-  tebant,    stipalam    tenentes     frangebant, 

luro,  an  old  word,  meaning  firm.    Sent,  quam  iternm  jungentes,  sponsiones  suas 

5,  7,  §  1.    Festus,  in  his  abridgment  of  agpioscebant."    This  last  etymology  seems 

Valerius  Flaceus,   says :     "  Stipem  esse  to  be  merely  an  invention,  as  the  French 
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because  it  consisted  in  a  promise  made  in  response  to  the  stipa- 
lator.  A  stipulation,  therefore,  might  bind  the  vendor  or  the  ven- 
dee ;  it  required  two  stipulations  to  bind  both.  The  rigorous  so- 
lemnities and  sacramental  formula  of  the  old  law  of  the  Quirites 
were  upheld  with  strictness  by  the  patricians  and  priests,  so  that, 
by  an  exaggerated  technicality,  the  words  "  gpondes  ?  tpondeo," 
forming  a  stipulation,  were  not  allowed  to  be  used  by  any  but  Ro- 
man citizens,  (A)  foreigners  and  barbarians  being  compelled  to 
adopt  other  words,  as  "  promittit,"  "  dabit,"  "fades,"  for  the  same 
purpose,,  these  latter  expressions  being  deemed  jurii  gentium. 
But  Justinian  tells  us  that  this  form  of  contract  was  ob-  uitranm 
eolete  in  his  day.  (i)  8d.  The  third  step  in  the  progress  "W'so'id, 
of  the  law  naturally  occurred  when  men  had  learned  "'^iki. 
generally  to  write,  and  every  Roman  citizen  kept  a  book  called  a 
register  or  account-book  (taht^m^  codex  accepti  et  depenii).  The 
law  declared  that  an  entry  made  in  this  book  in  certain  terms, 
admitting  the  price  to  be  considered  as  weighed  out  and  given, 
should  be  equivalent  to  the  actual  ceremony  yer  <es  et  libram, 
and  should  constitute,  not  simply  a  proof  of  the  sale,  but  the 
■  written  contract  itself,  literarum  ohUgatio.  This  book  waa  care- 
fully written  out  once  a  month  from  a  diary  or  blotter  (^adver- 
taria),  and  was  treated  as  a  proof  of  the  highest  character,  Cicero 
saying  of  the  tabulce,  that  they  are  "  mtemtB,  lancttB,  quts  perpettUB 
existimationig  fidem  et  religionem  amplectuntur."  (Jc)  This  con- 
tract was  said  also  to  be  an  expensilatio,  from  the  entries  in  these 
books,  the  party  who  paid  money  entering  it  under  this  head 
as  pecunia  expenia  lata,  and  the  one  who  received  it  as  Mutuii 
pecunia  accepta  relata.  4th.  The  fourth  and  last  stage  conwaL 
was  the  contract  by  mutual  consent  alone  ;  and  it  is  again  a  re- 
markable instance  of  the  strict  technicality  of  t)ie  Ro-  Fourcoa-, 
man  law,  (2)  that  it  allowed  but  four  contracts  to  be  grntitm. 
made  in  this  manner,  on  the  ground  that  they  were  contracts 
j'urtn  gentium,  while  all  others  were  still  required  to  be  made  with 
the  formalities  of  the  Roman  municipal  statutes.  These  four 
contracts  are  sale  (^emptio-venditto'),  letting  for  hire  (^locatio-oon- 

taj,  aprtt  amp.   Such  a  mods  of  contracE-  (il)  Pro.  Roicio,  3,  3  ^■ 

ing,  and  such  •  deriTalion,  if  true,  coald  (/)  Oaiai   thus  complains:    "Namqne 

•carcelf  hare  be«D   nnliDown  to  Paolus  ex  nimiaBubiililaMT«t«nim  qui  tunc  jura 

and  Feiiui.  condidenint,  eo  res  perducta  est  at  rel 

(A)  Oai.  Com.  3,  98.  qui  minimum  eiruMt,  lit«m  perderat." 

(i)  Inil.  3,  IS,  1.  L.*,  S30. 
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ductio)^  partnership  (^societas)^  and  j^ency  or  mandate  (manda^ 
Bilateral  or   tum\     They  are  also  the  only  contracts  of  the  Roman 

Bynallag-        i  t_  ,  . 

matic.  law  that  were  termed  bilateral,  or  synallagmatic,  or  re- 

ciprocal: that  is,  binding  the  parties  mutually  (ultro-citroque)^ 
every  other  form  of  contract  being  unilateral,  a.  e,  binding  one 
party  only,  and  requiring  to  be  repeated  in  the  reverse  form  in 
order  to  bind  the  other,  as  in  the  Btipulatio. 

§  405.  The  sale  being  at  last  permitted  by  mutual  consent,  its 
Distinction  elements  were  the  same  as  at  the  common  law,  with  the 
Mie^fn*^  exceptions  now  to  be  considered.  1st.  The  price  was 
Rome  and    iq  be  certain,  either  absolutely  or  in  a  manner  that  could 

at  common  •^ 

law.  be  determined,  as  for  centum  aureos  ;  or  for  what  it  cost 

Price  must  J^"*  quantum  tu  id  emisti;  or  for  what  money  I  have 
be  certam.  jj^  ^^^y  coffer,  quantum  pretii  in  area  habeo,  (w)  The 
common  law  rule,  that  in  the  absence  of  express  agreement  a 
reasonable  price  is  implied,  did  not  exist  in  the  Roman  law. 
Sale  was  2dly.  It  was  a  received  maxim  in  the  Roman  law  that 
not  a  trans-  ^he  Vendor  did  not  bind  himself  to  transfer  to  the  buyer 

ler  of  own-  ... 

ership.  the  property  in  the  thing  sold ;  his  contract  was  not 
rem  dare^  but  prcestare  emptori  rem  habere  licere.  The  texts 
abound  in  support  of  this  statement.  "  Qui  vendidit,  necesse 
non  habet  f undum  emptoris  facere,"  unless  he  made  a  special  and 
unusual  stipulation  to  that  effect,  fr>r  the  text  goes  on  to  say, 
"  ut  cogitur  qui  fundum  stipulanti  spopondit."  (n)  If  the  vendor 
was  owner,  the  property  passed  by  virtue  of  his  promise  to  guar- 
anty possession  and  enjoyment,  but  if  not,  the  sale  was  still  a 
good  one,  and  its  effect  was  simply  to  bind  the  vendor  to  indem- 
nify the  buyer,  if  the  latter  was  "  evicted,"  that  is,  dispossessed 
judicially  at  the  suit  of  the  true  owner.  Ulpian's  explanation  is 
entirely  lucid.  "  Et  in  primis  ipsam  rem  praestare  venditorem 
oportet,  id  est,  tradere.  Quae  res,  si  quidem  dominus  f uit  venditor, 
facit  et  emptorem  dominum  ;  si  non  fuit,  tantum  evictionis  nom- 
ine venditorem  obligat,  si  modo  pretium  est  numeratum,  aut  eo 
Vendor        nomine  satisfactum."  (o)    It  resulted,  therefore,  that  on 

was  bound  ^  '  *  e  p        ^        t  j 

only  to  de-  the  Completion  of  a  contract  or  sale,  the  vendor  was 
session?*'  bound  simply  to  deliver  possession,  and  the  buyer  had 
no  right  to  object  that  the  vendor  was  not  owner.  But  the 
possession  thus  to  be  transferred  was  something  more  than  the 

(m)  Dig.  18,  1,  De  Contrah.  Empt.  7,        (n)  Dig.  18,  I,  25,  §  l,Uip. 
4  &2.  (o)  Dig.  19,  1,11,  §  l,Ulp. 
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mere  manual  delivery,  and  the  Romans  had  a  special  term  for 
it :  it  must  be  vacua  posses»io,  a  free  and  undisturbed  poasession, 
not  in  contest  when  delivered ;  "  vacua  possessio  emptori  tradita 
non  intelligitur,  si  alius   in   ea,  legatorum  fideive  commissorum 
servandomin  causa  in  possessioue  sit:  aut  creditores  possideant. 
Idem  diceudutn  est  si  venter  in  poasessione  sit.     Nam  et  ad  hoc 
pertinet  vacui  appellatio."  (j>')    And  if  the  vendor  knew 
that  he  was  not  the  owner  and  made  a  sale  to  a  buyer   veiiJor 
ignorant  of  that  fact,  so  as  wilfully  to  expose  the  lat-    wan  noi 
ter  to  the  danger  of  eviction,  the  vendor's  conduct  was 
deemed  fraudulent,  and  the  buyer  was  authorized  to  bring  an 
equitable  suit,  ex  empto,  without  waiting  for    the  eviction,     "  Si 
Bcieiis  alienani  rem  ignoranti  mibi  vendideris,  etiam  priuaquam 
evincntur,  utiliter  (^)  me  ex  empto  acturum  putavit  [Africanus] 
in   id,  quanti   rae&   iutersit,  nieani  esse   factam.     Quamvia  enim 
ahoquin  verum  sit,  venditorem  hactenus  teneri  ut  rem  emptori 
habere  liceat,  non  etlam  ut  ejus  faciat ;  quia  tamen  dolum  malum 
abesse  prsestare  debeat,  teneri  eum,  qui  sciens  alienam,  non  suam, 
ignoranti  vendidit."  (»■) 

§  406.  The  eviction  against  wbich  the  vendor  was  bound  to 
warrant  the  buyer  was  the  actual  dispossession  effected  What  wm 
by  means  of  a  judgment  in  an  action  by  a  third  person,  eviciiua. 
and  it  was  not  enough  that  judgment  waa  rendered  if  not  exe- 
cuted, (r')  In  Pothler's  edition  of  the  Pandects,  he  thus  states  the 
rule  and  cites  a  reaponae  of  Gaiua  :  "  Cum  ea  res  evicta  dicatur, 
qufe  per  judicem  abluta  eat,  hinc  non  videbitur  evictit,  si  condem- 
natio  exitum  non  habiiit,  et  adhuc  rem  habere  liceat.  Exemplum 
alTert  Gains.  Habere  licere  rem  videtur  emptor,  et  si  is  qui  emp- 
torem  in  evictione  rei  vicerit,  ante  ablatam  vel  abductum  rem 
aiue  auccessore  decessent,  ita  ut  neque  ad  fiscum  bona  pervenire 

(p)  Dig.  IS,  I,  2,  g  I,  PbuIus.  hs  much  interest  aa  1  ha<l,  that  Che  thing 

{q)  LVi/i'ttr,  that  is,  in  equilj,  before  the  should  become  mine),     b'or,  although  it 

priecur.  would  otherwise  be  trne  that  the  vendor 

(r)  Dig.  19,  1,  30,  5  I.    The  lest  may  is  only  bound  to  guaranty  posies^ion  to 

be  thus  translated  for  the  beneliC  of  tlioae  the  buyer,  not  also  that  the  ihing  should 

not  familiar  with  the  technical  terms  of  become  ihe  buyer'a,  yet  because  he  oughE 

the  Bonian   law:    "If  you,  knowing  a  also  to  warrant  the  absence  of  fraud,  a 

thintt  to  be  another's,  sell  it  to  me,  who  man  ia  held  leaponsible,  who,  knowing  the 

am  ignorant  of  the  fact,  AfricsnuB  was  thing  to  be  another's,  not   his  own,  has 

of  opinion  that,  even  before  eviction,  an  sold  it  to  one  ignorant  of  ihatfuct." 
equitable  suit  n  tmpto  might  be  miUn-         (r')  [As  to  the  common  law  rule  see  S 

tained  by  me  for  damages  (iiteruUy,  for  637,  note  (i),  and  %  628,pa>[.| 


9^ 


S 


884  EFFECT  OF  CONTRACT  IN  PASSING  PBOPEBTY.        [BOOK  IL 

possint,  neque  privatim  a  creditoribus  distrahi^  tunc  enim  nulla 
com  petit,  emptor!  ex  stipulatu  actio :  quia  rem  habere  ei  licet. 
L.  67,  Gains,  lib.  2,  ad  Ed.  ^dil.-Curul."  («) 

§  407.  The  evicted  purchaser  had  two  actions,  one  ex  empto^ 
Remedies  which  was  the  actio  directa^  resulting  from  the  very  uat- 
purchas-  ^^e  of  the  Contract,  and  in  which  the  recovery  was  for 
®''"~  damages  consisting  of  the  value  of  the  thing  at  the  date 

ut.  Actio  of  eviction^  and  any  expenses  incurred  in  relation  to  it ; 
txtmpto,  ^Yi%  true  principle  in  this  action  being  to  restore  the 
buyer  to  the  condition  in  which  he  would  have  been,  not  if  be 
had  never  bought,  but  if  he  had  not  been  dispossessed.  (0 

§  408.  The  second  action  was  de  stipulatione  duplce^  and  arose 
2d.  Actio  out  of  a  custom  of  stipulating  that  the  buyer,  in  case  of 
tUme^du^  eviction,  should  receive,  as  an  indemnity,  double  the 
-P^-  price  given.     This  stipulation  became  so  general  that, 

under  an  Edictum  ^dilium-Curulium,  it  was  considered  to  be  im- 
plied in  all  sales,  unless  expressly  excluded :  ^^  Quia  assidua  est 
duplsB  stipuiatio,  idcirco  placuit  ex  empto  agi  posse  si  duplam  ven- 
ditor mancipii  non  caveat.     Ea  enim  qu^  sunt  MORIS  et  con- 

SUBTUDINIS,    IN  BON^    FIDEI    JUDICIIS    DBBBNT    VBNIKE."  («^) 

The  whole  of  the  second  title  of  the  2l8t  book  of  the  Digest  is 
devoted  to  this  subject,  "  De  Evictionibus  et  Duplae  Stipulatioue." 
§  409.  In  consequence  of  the  peculiar  obligations  of  the  vendor 
Vendor  a^  warrantor  against  eviction,  he  was  called  the  auetor, 
a8*flttc<or^  who  was  bouud,  auctoritatem  prcestare,  to  make  good 
^^  ^d^h^  ^^®  warranty ;  and  the  form  of  procedure  was,  that  when- 
warranty,  ever  the  buyer  was  sued  by  a  person  claiming  superior 
title  to  the  thing  sold,  it  was  his  duty  to  cite  his  vendor,  and 
make  him  party  to  the  action,  so  as  to  give  him  an  opportunity  of 
urging  any  available .  defence.  This  proceeding  was  termed  litem 
denuntiare ;  or  auctorem  laudare ;  auctorem  interpellare :  and 
the  buyer  who  failed  to  cite  in  warranty  his  vendor,  without  a 
legal  excuse  for  his  default,  lost  his  remedy.  "  Emptor  fundi, 
nisi  auctori  aut  heredi  ejus  denuntiaverit,  evicto  praedio,  neque 

(s)  Pothier,  Pandects  Jastinianie,  lib.  Pand.  Just.  lib.  19,  tit.  1,  ch.  1,  Nos.  43 

21,  tit.  2.     De  Evict.  Pars  2,  No.  XII.  to  47,  under  the  head  "  Quanti  teneatnr 

So  strict  was  the  rule,  that  the  buyer  had  venditor  emptori,  evictionis  nomine,  hac 

no  remedy  if  oricted  under  the  sentence  actiouc  ex  empto/' 
of  an  arbitrator,  or  by  compromise.    lb.         (u)  Dig.  lib.  21,  tit.  2.  1.  31,  §  20,  Ulp. 

No.  X  VL  De  .£dil.  Edict. 

{t)  The  texts  are  collected  in  Pothier, 
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ex  stipulata,  neque  ex  dupla,  neque  ex  empto  actionem  contra 
venditorem  vel  fidejussorem  ejuB  habet."  (a;) 

§  410.  It  would  soetn  the  natural  conBequence  of  these  princ!- 
plea,  that  a  Tender  who  did  not  even  profess  to  transfer  xi,jnj.„i|j 
title  mnst  necessarily  suffer  the  lose,  if  the  thing  sold  **^  '} 
perished  before  delivery,  on  the  maxim  that  res  perit  rigk  befor* 
domino.  But,  on  the  contrary,  the  rule  was  explicitly  lUbougii 
laid  down  in  conformity  with  that  of  the  common  law  as  eri/bad 
exemplified  in  Rugg  v,  Minett,  (y)  where  the  buyer  of  the  ■""  p«««d. 
turpentine  was  held  bound  to  suffer  the  loss  of  the  goods  destroyed 
before  delivery,  on  the  ground  that  the  ownership  bad  vested  in 
him.  The  reasoning  by  which  thii  result  was  reached  in  the  Ro- 
man law  is  thus  expluned  by  an  eminent  French  jurist.  After 
citing  the  text  of  the  Institutes,  (z)  which  is  in  these  words : 
**  Gum  autem  emptio  et  venditio  contracta  sit,  quod  effici  diximus 
simul  atquede  pretio  convenerit,  cum  sine  scriptura  res  agitur, 
periculum  rei  venditfe  statim  ad  emptorem  pertinet  tametsi  adhuc 
ea  res  emptori  tradita  non  sit ; "  the  commentator  says  :  "  Quels 
sont  lea  effets  de  la  vente  ?  C'eet  de  produire  des  obligations  :  le 
vendeur  est  oblig^  de  livrer  et  de  faire  avoir  la  chose  a  I'acheteur. 
£h  bien  I  si  depuis  la  vente  il  y  a  eu  des  fruits,  des  accroisse- 
ments,  il  sera  oblig^  de  m@me  de  livrer  et  de  faire  avoir,  ces  fruits, 
ces  accroisaements,  (Dig.  19,  1,  de  Action.  Empt.  13  ;  §§  10,  13, 
et  18,  Xllp.)  Si  la  chose  a  diminu^e,  s'est  d^t^rior^e  sans  sa  faute, 
11  ne  sera  oblige  de  la  livrer,  de  la  faire  avoir,  qu'ainsi  diminu4e, 
ainsi  d^t^rior^e ;  et  si  la  chose  a  p^ri  sans  sa  faute,  son  obligation 
aura  cess^  d'exister.  Yoila  tout  ce  que  signifie  cette  maxime, 
que  la  chose,  du  moment  de  la  vente,  est  aux  risques  de  I'acheteur. 
O'est  a  dire  que  I'obligation  du  vendeur  de  livrer  et  de  (aire 
avoir,  s'appliquera  a  la  chose  telle  qu'elle  se  trouvera  par  suite 
des  changements  qu'elle  aura  pu  ^prouver.  II  ne  s'^it  dans  tout 
ceci  que  de  I'obligation  du  vendeur.  Et  s'il  j  a  perte  totale  nous 
ne  ferons  qu'appliquer  cette  rdgle  commune  de  I'extinction  des 
obligations,  que  le  d^biteur  d'un  corps  certain  (^specie*')  est  lib^r£ 
l&rsque  ce  corps  a  p^ri  sans  son  fait  ou  sans  sa  faute.  (Dig.  45, 
1,  de  Verb.  Oblig.  98,  Pomp.)  Mais  que  deviendra  I'ohligatioa 
de  I'acheteur  relativement  au  prix?  Le  prix  convenu  devra-t-il 
Stre   augments  ou  diminuS  selon  que  la  chose  aura  re^u  des  ac- 


{r)  Code,  lit.  ]>e  Brie,  et  Dap.   Stip. 


(y)  11  EmI,  SIO,  ante,  {  3: 
it)  Init.  3,  3»,  3. 
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croissements  ou  subi  des  deteriorations  ?  En  aucune  maniere :  le 
prix  restera  toujours  le  m@me.  £t  ai  la  chose  vendue  a  p^ri  totale- 
ment,  de  sorte  qae  le  vendeur  se  trouve  lib^re  de  Tobligation  de  la 
livrer,  Tacheteur  le  sera-t-il  aussi  de  celle  de  payer  le  prix  ?  Pas 
davantage.  Les  deux  obligations  une  fois  contract^es  ont  une  ex- 
istence ind^pendante :  la  premiere  peut  se  modifier  on  s*eteindre 
dans  son  objet  par  les  variations  de  la  chose  vendue  —  la  seconde 
n'en  continue  pas  moins  de  subsister,  toujours  la  meme.  (Dig. 
18,  5,  de  Rescind.  Vend.  5,  §  2.)  Tel  etait  le  systdme  Romain 
—  et  c'est  pour  cela  qu'il  est  vrai  de  dire  que  du  moment  de  la 
vente,  Tacheteur  court  les  risques  de  la  chose  vendue,  bien  que  le 
vendeur  en  soit  encore  proprietaire."  (a) 

§  411.  But  although  the  risk  of  loss  before  delivery  was  thus 
Vendor  imposed  on  the  buyer,  it  was  on  condition  that  the  ven- 
^^^re^  dor  should  be  guilty  of  no  default  in  taking  care  of  the 
custodtam,  thing  till  he  transferred  it  into  the  buyer's  possession, 
for  an  accessory  obligation  of  the  vendor  was  prcestare  eustodiam. 
^^  Et  sane  periculum  rei  ad  emptorem  pertinet,  dummodo  custo- 
diam  venditor  ante  traditionem  praBstet."  (6) 

§  412.  Such  were  the  leading  principles  of  the  Roman  law  as  to 
French  Uw.  ^^^  effect  of  sale  in  passing  title,  and  such  was  the  law 
of  the  continent  of  Europe,  wherever  based  on  the  civil 
law,  till  the  adoption  and  spread  of  the  Code  Napoleon,  first  among 
the  Latin  races,  and  more  recently  among  the  nations  of  Central 
and  Northern  Europe.  The  French  code  says  in  a  few  emphatic 
words,  *'  La  vente  de  la  chose  d'autrui  est  nulle "  (Art.  1599) ; 
and  .would  thus  seem  to  have  swept  away  at  once  the  entire  doc- 
trine dependent  upon  the  Roman  system,  which  was  based  on  a 
principle  exactly  the  reverse.  But  unfortunately  the  definitions 
of  the  nature  and  form  of  the  contract  in  the  Arts.  1582  and  1583 
gave  some  countenance  to  the  idea  that  such  was  not  the  intention 
of  the  authors.  Instead  of  defining  a  sale  to  be  a  transfer  of  the 
property  or  ownership,  the  language  is,  in  Art.  1582  :  ^^  La  vente 
est  une  convention  par  laquelle  Tun  s'oblige  ik  livrer  une  chose,  et 
Tautre  k  la  payer;"  and  in  1583:  ^^EUe  est  parfaite  entre  les 
parties,  et  la  propri^t^  est  acquise  de  droit  k  Tacheteur,  d  regard 
du  vendeur^  dds  qu'on  est  convenu  de  la  chose  et  du  prix,  quoique 
la  chose  n'ait  pas  encore  ^t^  livr^e  ni  le  prix  payd."     The  conse- 

(a)  Ortolan,  Ezplic.  Hist,  des  Inst  tome        (6)  Dig.  47,  2,  de  Fords,  14,  UIp. 
3,  p.  282. 
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quence  of  this  almost  literal  adoption  of  the  texta  of  the  Roman 
law  was,  that  not  only  an  eminent  jnrist,  but  the  court  of  cassa- 
tion itself,  will  be  found  to  furnish  authority  for  the  position  that 
a  sale  transfers  only  a  right  of  possession,  not  a  title  of  owner- 
ship. TouUier,  one  of  the  most  accredited  commentators,  is  of 
this  opinion  ;  (<;)  and  there  is  a  decision  of  the  highest  conrt  in 
France  in  conformity  with  it  ((f)  But  this  view  seems  to  be  now 
exploded,  and  all  the  recent  writers,  including  soch  great  authori- 
ties as  Duranton,  Zat^ariie,  and  Troplong,  insist  that  the  modern 
idea  of  the  transfer  of  ownership  is  what  was  really  intended  by 
the  authors  of  the  civil  code,  (e)  M.  Fr^mfiry  gives  the  following 
clear  exposition  of  the  origin  of  the  difficulty,  and  adds  his  au- 
thority to  that  of  the  great  body  of  French  jurists  in  support  of 
the  position  that  the  modem  civil  law  is  on  this  point  opposite  to 
that  of  the  eorpuijurii  civilis :  "  The  fragments  preserved  in  the 
Digest  conclusively  prove  that  cuBtora  had  consecrated  at  Rome  an 
habitual  formula  for  contracts  of  sale,  subject  to  special  clauses, 
which  were  to  be  added  to  suit  the  circumstances.  According  to 
this  formula,  it  was  the  vendor  who  spoke,  legem  dicebat.  It  was 
customary  according  to  this  formula  for  the  vendor,  in  expressing 
the  engagements  which  he  t^reed  to  assume,  to  use  these  words : 
prtestare  emptori  rem  habere  licere ;  terms  which,  strictly  con- 
strued, are  not  as  wide  in  their  import  as  the  words  rem  dare. 
The  jurists  decided,  on  this  state  of  facts,  that  every  ambiguous 
clause  was  to  be  interpreted  against  the  vendor,  whose  fault  it  was 
not  to  have  expressed  himself  more  clearly.  They  further  decided 
that  he  was  not  l>ound  to  transfer  ownership.  Justinian  inserted 
these  decisions  in  his  Digest,  and  made  them  the  law ;  so  that, 
deriving  their  authority  from  legislation,  and  not  from  the  special 
circumstance  o^fact,  on  which  the  jurisconsults  had  reasoned,  they 
became  applicable  to  every  contract  of  sale  by  its  nature,  as  rec- 
ognized by  the  law.  If,  then,  the  old  formula  is  abandoned,  and 
the  vendor  uses  the  words  rem  dare,  and  no  longer  rem  hi^re 
licere,  how  can  one  explain  a  law  which  declares  that  the  vendor 
does  not  bind  himself  to  transfer  the  ownership  7  And  if  nsing 
neither  locution,  be  simply  says,  '  I-sell,'  and  leaves  it  to  usage  to 


(e)  Tome  14,  Has.  iiOtlitq. 
(if)  &nj,  33,  1,  633. 

(e)  F«v«rtrVo.  Veniej  Doranton,  t.  Ifl, 
Ho.  IB;  Troplong,  Vento,  tit.  1,  Nos.4 


et  tq. ;  tit.  i,  add.  lu  mime  No. ;  Daver- 
gi«,  lit.  l.Noi.  iO  etitq,;  Chkmpionni^ 
et  Blgand,  Dr.  d'Eureg,  t  3,  No.  1745- 
ZaaheriK,  t  S,  J  349. 
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determine  the  meaning  which  it  has  attached  to  these  words,  what 
is  to  be  done  if  it  be  manifest  that  all  who  ose  these  words  attach 
to  them  the  idea  that  the  vendor  binds  himself  to  transfer  the 
ownership?  This  is  precisely  what  has  happened.  For  many 
centuries  it  has  been  taught  in  our  schools  that  it  is  of  the  nature 
of  the  contract  of  sale  that  the  vendor  is  not  bound  to  make 
the  purchaser  the  owner  of  the  thing  sold :  ipse  dixit !  And  yet 
for  many  centuries,  also,  the  words  *  I  sell '  are  no  longer  parar 
phrased  by  the  Roman  formula  which  determined  their  meaning ; 
the  man  who  utters  them,  or  hears  tbera,  understands  unhesi- 
tatingly that  he  who  sells  is  to  make  the  purchaser  owner  of  the 
thing  sold ;  and  every  one  is  asking  how  it  is  that  by  the  nature 
of  the  contract  of  sale  the  vendor  is  not  bound  to  transfer  the  own- 
ership to  the  purchaser.  Since  the  civil  code  has  appeared,  how- 
ever, and  has  declared  in  the  Art  1599,  '  the  sale  of  another's 
thing  is  null,'  many  persons  have  inferred  that  this  must  be  be- 
cause the  two  parties  have  the  intention,  one  of  transferring,  the 
other  of  acquiring,  the  property  in  the  thing  sold  :  so  that  the 
nature  of  the  contract  of  sale,  which,  according  to  the  Roman 
law,  did  not  impose  ob  the  vendor  the  obligation  of  transferring 
the  ownership  to  the  purchaser,  does,  on  the  contrary,  according 
to  the  French  law,  comprehend  this  obligation."  (/) 

§  413.  In  Scotland  the  property  in  goods  never  passes  until  de- 
in  Scot-  livery,  and  the  law  was  stated  by  Lord  President  Inglis 
^^'  in  December,  1867,  in  the  case  of  Black  v.  Bakers  of 

Glasgow  (40  Jurist,  77),  as  follows:  ^^ There  could  be  no  stop- 
page in  transitu  in  this  case,  simply  because  the  goods  never 
were  in  a  state  of  transitu^.  No  law,  either  in  England  or  Scot- 
land, gives  any  real  countenance  to  the  idea  that  the  state  of 
transitu  to  which  the  equitable  remedy  of  stoppage  applies,  is 
anything  but  an  actual  state  of  transit  from  the  seller  to  the 
buyer.  Unless  the  seller  has  parted  with  the  possession  his  rem- 
edy is  not  stoppage  in  transitu^  but  in  Scotland  retention^  and  in 
England  an  exercise  of  the  seller^s  right  of  lien.  I  should  think 
it  almost  unnecessary  at  this  time  of  day  to  point  out  the  impor- 
tant distinctions  which  exist  between  the  laws  of  Scotland  and 
England,  as  regards  the  seller's  rights  in  goods  sold  and  not  de- 
livered. The  seller  of  goods  in  Scotland  (notwithstanding  the 
personal  contract  of  sale)  remains  the  undivested  ovjjier  qf  the 

(/)  Fr^m^rj,  £todeg  da  Droit  Commereial,  p.  5. 
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goods,  whether  the  price  he  paid  or  not,  provided  the  goodt  he  not 
delivered,  and  the  property  of  the  goodt  cannot  past  without  de- 
livery actual  or  constructive ;  the  necessary  consequeDce  is,  that 
the  seller  can  never  be  asked  to  part  with  the  goods  until  the  price 
be  paid.  Kay,  he  is  entitled  to  retain  them  against  the  buyer  and 
his  assignees  till  every  debt  due  and  payable  to  him  by  the  buyer 
in  paid  or  satisfied.  The  seller's  right  of  retention  being  thus 
grounded  on  an  nndivested  right  of  property,  cannot  possibly  be 
of  the  nature  of  a  lien,  for  one  can  have  a  lien  only  on  the  prop- 
erty of  another.  In  England,  on  the  other  band,  the  property  of 
the  goods  passes  to  the  buyer  by  the  personal  contract  of  sale,  and 
the  seller's  rights  thereafter  in  relation  to  the  undelivered  sub- 
ject of  sale,  whatever  else  tb^  may  be>,  cannot  be  r^hts  of  an 
undiveated  owner.  English  jurists  are  not  agreed  as  to  the  true 
foundation  in  principle  of  the  seller's  lien.  I  shall  only  say,  that 
if  it  be  not  an  equitable  remedy  like  stoppage  in  tran»itu,  it  is 
certainly  not  the  assertion  of  a  l^al  right  of  ownership  like  the 
right  of  retention  in  Scotland."  In  Couston  v.  Chapman  (g)  will 
be  found  an  exposition  of  the  difference  between  tha  law  of  Eng 
land  and  that  of  Scotland  in  a  sale  by  sample. 
($)  L.  B.  s  Sc  App.  iM. 
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No  ayoidance  when  restitutio  in  tnte- 
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fraud 415 
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Failure  in  sale  of  forged  securities 
or  shares  in  a  projected  com- 
pany       424 

Or  inyalid  or  unstamped  bill    .        .    424 
Consideration  does   not  fail  where 
buyer  gets^what  he  intended  to 
buy,  though  worthless  .  .    425 
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But  not  if  he  has  accepted  part  .  426 
When  thing  sold  is  not  seyerable     .    427 


§  414.  It  has  already  been  shown  that  a  party  who  has  given 
an  apparent  assent  to  a  contract  of  sale  may  refuse  to  execute  it 
if  the  assent  was  founded  on  a  mistake  of  a  material  fact,  such  as 
the  subject-matter  of  the  sale,  the  price,  and,  in  some  instances, 
the  identity  of  the  other  contracting  party,  (a)  The  contract  in 
such  case  has  never  come  into  existence  for  want  of  a  valid  assent. 
We  enter  now  on  the  consideration  of  cases  where  the  contract 
has  been  carried  into  effect  under  a  continuance  of  mistake,  and 
when  the  party  who  contracted  through  error  is  no  longer  passive, 
declining  to  execute,  but  active,  seeking  to  set  it  aside,  (i)     The 

(a)  [^n<«,§§60e<se^.;Byersv.Chapin,        (6)  [In  Gardner  v.  Lane,  9  Allen,  492, 
28  Oh.  St.  800.]  499,  Bigelow  C.  J.  said :  *'  Where  parties 
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mistake  alleged  as  a  reason  for  avoiding  a  contract  may  be  that 
of  both  parties,  or  of  one  alone ;  it  may  be  a  mistake  of  law  or  of 
fact ;  and  when  the  mistake  is  that  of  one  party  alone,  that  fact 
may  be  known  or  unknown  to  the  other  contracting  party. 

§  415.  When  there  has  been  a  common  mistake  as  to  some 
essential  fact,  forming  an  inducement  to  the  sale,  that  common 
is,  when  the  circumstances  justify  the  inference  that  no  ^w'^Jt** 
contract  would  have  been  made  if  the  whole  truth  had  been  known 
to  the  parties,  the  sale  is  voidable.     If  either  party  has  coQt,^^;^ 
performed  his  part  during  the  continuance  of  the  mis-  *^"*?*'^]^ 
take,  he  may  set  aside  the  sale  on  discovering  the  truth,   where  re«. 
unless  he  has  done  something  to  render  impossible  a  integrum 
restitutio  in  integrum  of  the  other  side,  a  restoration  to  *™P^"^^*«- 
the  condition  in  which  he  was  before  the  contract  was  made.     If 
that  be  not  possible,  the  deceived  party  must  be  content   Even  when 
with  a  compensation  in  damt^es.  (c)     And  this  rule  is   ™i^*^Jaed 
applicable  to  cases  even  where  the  mistake  of  the  com-  ^y  ^'*'*^- 

to  a  contract  of  Bale  agree  to  sell  and  the  contract   is  ineiFectual,  because  the 

purchase  a  certain  kind  or  description  of  parties  did  not  in  fact  agree  as  to  the 

property  not  yet  ascertained,  distinguished,  subject-matter,  or  because  it  had  no  exist- 

or  set  apart,  and  subsequently  a  deliyery  ence."    See  the  reference  to  this  case,  and 

is  made  by  mistake  of  articles  differing  in  other  decisions  upon  this  point,  anief  §  50, 

their  nature  or  quality  from  those  agreed  note  (t)\  Chapman  v.  Cole,  12  Gray,  141 ; 

to  be  sold,  no  title  passes  by  such  delivery.  Wheat  v.  Cross,  31  Md.  99,  104 ;    Gar- 

They  are  not  included  within  diner  v.  Tate,  Ir.  R.  10  C.  L.  460 ;  Megaw 

to  ■nbjeet-      the  contract  of  sale  ;  the  yen.  v.  Molloy,  L.  R.  2  Ir.  530.] 
"*"•'•           dor  has  not  agreed  to  sell  nor        (c)  Holtz  v,  Schmidt,  59  N.  T.  253  ; 

the  vendee  to  purchase  them,  the  subject-  Wooster  v.  Sage,  67  lb.  67 ;  Hunt  v.  Silk, 

matter  of  the  contract  has  been  mistaken,  5  East,  449 ;  Blackburn  v.  Smith,  2  Ex. 

and  neither  party  can  be  held  to  an  exfr-  783 ;  Sully  v.  Frean,  10  Ex.  535 ;  Clarke 

cation  of  the  contract  to  which  he  has  t;.  Dickson,  E.,  B.  &  E.  148 ;  27  L.  J.  Q. 

not  given  his  assent    It  is  a  case  where,  B.  223 ;  Savage  v.  Canning,  16  W.  R.  133 ; 

through  mutual  misapprehension,  the  con-  Irish  R.  1   C.  L.  434 ;    [2  Chitty  Contr. 

tract  of  Bale  is  incomplete.    Delivery,  of  (11th  Am.  ed.)  1092,  and  note  (a) ;  Foster 

itself,  can  pass  no  title;  it  can  be  effective  J.  in  Morse  o.  Brackett,  98  Mass.  209; 

and  operate  only  when  made  as  incidental  Lyon  v.  Bertram,  20  How.  (U.S.)  149, 

to  and  in  pursuance  of  a  previous  contract  154,  155;  Bartlett  v.  Drake,  100  Mass. 

of  sale.    Such  a  case  seems  clearly  to  fall  176;  Coolidge  v.  Brigham,  1  Met.  547; 

within  that  class  in  which,  through  mis-  Stevens  v.  Austin,  lb.  557 ;  Kimball  v. 

take,  a  contract  which  the  parties  intended  Cunningham,  4  Mass.  502 ;  Conner  v.  Hen- 

to  make  fails  of  effect ;  as  where,  in  a  ne-  derson,  15  lb.  319  ;  Thayer  v.  Turner,  8 

gotiation  for  a  sale  of  property,  the  seller  Met.  550;  Martin  v.  Roberts,  5  Cush.  126 ; 

has  reference  to  one  article  and  the  buyer  Shepherd  v.  Temple,  3  N.  H.  455  ;  Wig- 

to  another,  or  where  the  parties  suppose  gin  v.  Foss,  4  lb.  294 ;  Luey  v.  Bandy,  9 

the  property  to  be  in  existence,  when  in  lb.  298;  Cook  v.  Gilman,  34  lb.  556,  560; 

fact  it  had  been  destroyed.    In  such  cases  Webb  v.  Stone,  24  lb.  282 ;  Manahan  v. 
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Coxr. 
Prentice. 


plaining  party  was  caused  by  the  fraud  of  the  other.  In  Strickland 
Strickland  ^'  Tumcr  (^d)  the  sale  was  of  an  annuity,  dependent  on 
V.  Turner.    ^  jjf^  ^jjg^j.  jjj^j  ceased  Without  the  knowledge  of  either 

party,  and  the  purchaser  paid  his  money.  Held  that  he  could 
recover  it  back  as  money  had  and  received.  In  Cox  v. 
Prentice  («)  the  plaintiff  bought  a  bar  of  silver,  and  by 
agreement  it  was  sent  to  an  expert  to  be  assayed,  and  on  his  re- 
port of  the  quantity  of  silver  contained  in  the  bar,  the  plaintiff 
paid  for  it.  There  was  a  mistake  in  the  assay,  and  the  quantity 
of  silver  was  much  less  than  was  stated  in  the  report.  Held  to 
be  a  common  mistake,  and  that  the  plaintiff,  on  offer  to  return  the 
bar,  could  recover  the  price  paid  in  assumpsit.  Lord  EUenborongh 
saying  it  was  just  as  if  an  article  is  sold  by  weight,  and  there  is 
an  accidental  misreckoning  of  the  weight. 


Noyes,  52  lb.  232  ;  Barton  v.  Stewart,  3 
Wend.  236 ;  Johnson  t;.  Titus,  2  Hill,  606 ; 
Hammond  v.  Buckmaster,  22  V t.  375 ;  Faj 
V.  Oliver,  20  lb.  118;  Alien  v,  Edgarton,3 
lb.  442;  Howard  v,  Cadwfllader,5  Blackf. 
225 ;  Peters  v.  Gooch,  4  lb.  516 ;  Newell  v. 
Tamer,  9  Porter,  420;  Bacon  v.  Brown,  4 
Bibb,  91 ;  Reed  i;.  McGrew,  5  Ham.  386; 
Potter  p.  Titcomb,  22  Maine,  300;  The 
Armstrong  Furniture  Co.  t7.  Eoanre,  66  Ind. 
545 ;  Montgomery  Co.  t;.  American  Emi- 
grant Co.  47  Iowa,  91 ;  Royce  v.  Watroos, 
Ifcontract      ^  Daly,  87.    The  purchaser 

TMclnded,       of  a  chattel  cannot  rescind  the 

eonsidora- 

tlonmuatb*   Bale  without  returning  it  to 

returned.  ^^^  yendor,  unless  it  be  en- 
tirely worthless  to  both  parties.  If  it  be 
of  any  yalue  to  the  vendor,  or  if  its  loss 
would  be  any  injury  to  him,  it  must  be 
returned.  Perley  v.  Balcb,  23  Pick.  283  ; 
Shepherd  v.  Temple,  3  N.  H.  455 ;  Cook 
V.  Oilman,  34  lb.  561 ;  Sandford  r.  Dodd, 
2  Day,  437;  Tisdale  v.  Buckmore,  33 
Maine,  461 ;  Dorr  t;.  Fisher,  1  Cush. 
271,  274;  Moyer  v.  Shoemaker,  5  Barb. 
319;  Getchell  v.  Chase,  37  N.  H.  110; 
Babcock  v.  Case,  61  Penn.  St  427 ; 
Mahone  t;.  Beeves,  1 1  Ala.  345  ;  Smith  v. 
Smith,  30  Vt.  139 ;  Dill  v.  O'Ferrell,  45 
Ind.  268;  Wells  J.  in  Bassett  t;.  Brown, 
105  Mass.  551,  558,  559 ;  Morse  t;.  Brack- 
ett,  98  lb.  205;   S.  C.  104  lb.  494 ;  Con- 


ner  v.  Henderaon,  15  lb.  319.  In  Brew- 
ster V.  Burnett,  125  Mass.  68,  it  was  held 
that  the  purchaser  of  counterfeit  bonds  of 
the  United  States,  in  whose  possession 
they  are,  need  not  return  them  before 
bringing  suit  to  recover  the  money  he 
paid  for  them.  Hess  v.  Young,  59  Ind. 
379  ;  Haase  v.  Mitchell,  58  lb.  213.  This 
general  rule  as  to  restoring  the  considera- 
tion applies  as  well  to  a  rescission  on  the 
ground  of  misrepresentation  and  fraud  as 
to  other  cases.  Kimball  v.  Cunningham, 
4  Mass.  502;  Thurston  v,  Blanchard,  22 
Pick.  18;  Thayer  v.  Turner,  8  Met.  550; 
Cook  V.  Oilman,  34  N.  H.  556 ;  Bartlett 
r.  Drake,  100  Mass.  176 ;  Masson  r.  Bovet, 
1  Denio,  74 ;  Hoopes  v.  Strasburger,  37 
Md.  390.  There  are  exceptions  to  the 
general  rule  which  grow  out  of  and  are 
founded  upon  the  deficient  capacity  of  the 
party  who  seeks  to  be  relieved  from  the 
contract.  Bartlett  t;.  Drake,  100  Mass. 
176;  Chandler  v.  Simmons,  97  lb.  508, 
514;  Bartlett  v.  Cowles,  15  Gray,  445; 
Gibson  v.  Soper,  6  lb.  279 ;  Boody  v.  Mc- 
Kenney,  23  Me.  517s  onte,  §  27,  in  note 

(r).] 

(d)  7  Ex.  208.    See  a  similar  case  in 

equity,  Cochrane  v.  Willis,  L.  R.  1   Ch. 
Ap.  58. 

(e)  3  M.  &  S.  344. 
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§  416.  The  case  of  Boulton  v.  Jonee  (/)  was  a  very  singular 
case  of  iBOtual  mistake,  and  is  well  worth  consideration.  Boniton  «. 
The  facls  have  already  been  stated  at  length  (^ante^  §  ^^^^ 
59),  and  were  substantially  these :  One  Brocklehurst  kept  a  shop. 
He  owed  money  to  the  defendant  Jones.  One  day  he  sold  out  his 
shop  and  business  to  the  plaintiff  Boulton.  On  the  same  day, 
Jones,  ignorant  of  this  sale,  sent  a  written  order  for  goods  to 
the  shop,  addressed  to  Brocklehurst,  and  Boulton  supplied  them. 
Jones  consumed  the  goods,  still  ignorant  that  they  were  supplied 
by  Boulton,  and  when  payment  was  asked  for,  declined,  on  the 
ground  that  he  had  a  set-off  against  Brocklehurst,  with  whom 
alone  he  had  assented  to  deal.  The  action  was  for  goods  sold,  and 
the  court  held  that  there  was  no  contract  by  Jones  with  the  plain- 
tiff, and  that  inasmuch  as  he  had  a  set-off  against  Brocklehurst, 
the  mistake  as  to  the  person  was  sufficient  to  entitle  him  to  refuse 
payment.  (^)  So  far  the  case  was  in  accordance  with  the  rule  laid 
down  by  Gibbs  C.  J.  in  Mitchell  v,  Lapage  (A)  (not  cited  in 
Boulton  V.  Jones),  and  the  plaintiff  could  not  be  per-  observA- 
mitted  to  recoyer.  But  on  the  principles  governing  con-  '^°tton  .. 
tracts  in  general,  it  is  submitted  that  the  plaintiff  was  ^^^^*' 
not  wholly  without  remedy.  For  aught  that  appears  in  the  re- 
port, there  was  a  clear  case  of  mutual  mistake.  The  plaintiff, 
who  had  just  bought  out  the  shop  and  business  of  Brocklehurst, 
did  nothing  wrong,  nothing  out  of  the  usual  course  of  trade  in  sup- 
plying goods  on  a  written  order  sent  by  a  customer  to  a  shop,  ad- 
dressed to  the  man  whose  business  he  had  just  bought,  and  in  ig- 
norance of  the  fact  that  it  could  be  at  all  material  to  the  buyer 
whether  the  goods  were  supplied  by  himself  or  by  his  predecessor 
in  business.  Plaintiff's  mistake  was  his  ignorance  that  the  de- 
fendant wished  to  buy  qud  creditor  of  Brocklehurst,  so  as  to  pay 
for  the  goods  by  a  set-off.  Defendant's  mistake  was  in  consuming 
the  goods  of  the  plaintiff,  in  the  belief  that  they  were  the  goods 
of  Brocklehurst.  It  can  hardly  be  doubted  that  if  the  goods  had 
not  been  consumed  before  the  discovery  of  the  mistake,  the  de- 
fendant would  have  been  bound  on  demand  to  return  the  goods  if 
he  did  not  choose  to  pay  for  them.  The  very  basis  of  the  decision 
was  that  there  had  been  no  contract  between  the  parties,  and  if  so, 
on  no  conceivable  ground  could  the  defendant  have  kept  without 


^. 


c^r 


(/)  2  H.  &  N.  564;  27  L.  J.  Ex.  117. 
ig)  [See  Mudge  v,  Oliver,  1  Allen,  74.] 


(k)  Holt  N.  P.  253. 
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payment  another  man's  goods  sent  to  his  house  by  mistake.  The 
consumption  of  the  goods  prevented  the  possibility  of  a  simple 
avoidance  of  the  contract  on  the  ground  of  mutual  mistake.  That 
mistake  was  in  relation  to  the  mode  of  paj/menf.  The  vendor 
thought  he  was  to  be  paid  in  money  ;  the  buyer  intended  to  pay 
in  his  claim  against  Brocklehurst.  The  real  question  under  the 
circumstances  then  was  this :  Is  the  buyer  to  pay  as  he  intended, 
or  as  the  vendor  intended  ?  for  both  had  intended  that  the  prop- 
erty in  the  goods  should  pass,  at  the  price  fixed  in  the  invoice. 
Now,  in  determining  this,  which  was  the  real  dispute,  a  control- 
ling circumstance  is  that  the  buyer  was  wholly  blameless,  whereas 
the  seller  had  been  guilty  of  some  slight  negligence.  If  the  seller 
had  sent  an  invoice  or  bill  of  parcels  with  the  goods,  showing  that 
he  was  the  vendor,  the  buyer  would  have  been  at  once  informed 
of  the  mistake,  and  might  have  rejected  the  goods  ;  but  the  vendor 
delayed  sending  his  invoice  till  the  goods  were  consumed.  The 
true  result,  therefore,  of  the  whole  transaction,  it  is  submitted,  is  in 
principle  this,  that  the  buyer  was  bound  to  pay  for  the  goods  in 
the  manner  in  which  he  had  assented  to  pay,  and  the  vendor  was 
bound  to  accept  payment  in  that  mode.  The  buyer  was  therefore 
responsible,  not  at  law  (for  courts  of  law  have  no  means  nor  ma- 
chinery for  reforming  contracts  nor  rendering  conditional  judg- 
ments), but  in  equity,  either  to  make  an  equitable  assignment  to 
the  vendor  of  his  claim  against  Brocklehurst  for  an  amount  equiva- 
lent to  the  price,  or  to  become  trustee  for  the  seller  in  recovering 
the  claim  against  Brocklehurst.  He  would  have  no  right  to  retain 
the  whole  of  his  claim  against  Brocklehurst  while  refusing  to  pay 
for  the  goods,  (i)  The  case  is  manifestly  quite  distinct  from  that 
of  a  mutual  mistake,  where  a  party  has  consumed  what  he  did  not 
intend  to  buy.  If  A.  sends  a  case  of  wine  to  B.,  intending  to  sell 
it,  but  fails  to  communicate  his  intention,  and  B.,  honestly  believ- 
ing it  to  be  a  gift,  consumes  it,  there  is  no  ground  for  holding  B. 
to  be  responsible  for  the  price,  either  in  law  or  equity,  if  he  be 
blameless  for  the  mistake. 

§  417.  Where  the  mistake  is  that  of  one  party  only  to  the  con- 
Mistake  of  tract,  and  is  not  made  known  to  the  other,  the  party 
not  com^  laboring  under  the  mistake  must  bear  the  consequences, 
totheo^er    ^^  ^^^  absence  of  any  fraud  or  warranty.     If  A.  and  B.' 

(t)  See,  for  illustration  of  equitable  principles  in  sach  cases,  Harris  v.  PeppereU,  L. 
B.  5  Eq.  1. 


BOOK  m.]        MISTAKE,  AND  FAILUBE  OF  CONSIDERATION.  895 

contract  for  the  sale  of  the  cargo  per  ship  Peerless  and  there  be 
two  ships  of  that  name,  and  A.  mean  one  ship  and  B.  intend 
the  other  ship,  there  is  no  contract,  (k)  But  if  there  be  but 
one  ship  Peerless^  and  A.  sell  the  cargo  of  that  ship  to  B., 
the  latter  would  not  be  permitted  to  excuse  himself  on  the  ground 
that  he  had  in  his  mind  the  ship  Peeress^  and  intended  to  con- 
tract for  a  cargo  by  this  last-named  ship.  Men  can  only  bargain 
by  mutual  communication,  and  if  A.'s  proposal  were  unmistakable, 
as  if  it  were  made  in  writing,  and  B.^s  answer  was  an  unequivocal 
and  unconditional  acceptance,  B.  would  be  bound,  however  clearly 
he  might  afterwards  make  it  appear  that  he  was  thinking  of  a  dif- 
ferent vessel.  For  the  rule  of  law  is  general,  that  what-  General 
ever  a  man's  reaZintention  may  be,  if  he  manifests  an  in-  ^yItb  a  ^ 
tention  to  another  party,  so  as  to  induce  that  other  party  ^Jf  Jj^^jf" 
to  act  upon  it,  he  will  be  estopped  from  denying  that  the  fest  hia 
intention  as  manifested  was  his  real  intention.  (Z)  tion. 

§  418.  When  the  mistake  of  one  party  is  known  to  the  other. 


then  the  question  resolves  itself  generally  into  one  of  Misuke  of  /"^ 

*^^^A    ^\>l^\>  ;-  4.1,«  «„lv^«^j.  ^*  4.U ^^$.  ^i.»^4.^.       1^  4.1,^    one  party  W''!^ 


fe 


CO 


fraud,  which  is  the  subject  of  the  next  chapter.     In  the   J°o^^o 
case  just  supposed  of  a  ship  Peerless  and  a  ship  Peeress^  ^®  °^***'- 
there  can  be  little  doubt  that  if  the  vendor  knew  that  the  pur- 
chaser had  a  different  ship  in  his  mind  from  that  intended  by  the 

vendor,  there  would  be  no  contract,  for  by  the  rule  of  law  just  ^^ 

stated,  the  vendor  would  not  be  in  a  position  to  show  that  he  had  ■*  ■ 

been  induced  to  act  by  a  manifestation  of  the  buyer's  intention  -**^ 

different  from  his  real  intention.  And  if  he  not  only  knew  the 
buyer's  mistake,  but  caused  it,  his  conduct  would  be  fraudulent. 
But,  as  a  general  rule,  in  sales  the  vendor  and  purchaser  deal  at 
arms'  length,  each  relying  on  his  own  skill  and  knowledge,  and 
each  at  liberty  to  impose  conditions  or  exact  warranties  before 
giving  assent,  and  each  taking  upon  himself  all  risks  other  than 
those  arising  from  fraud,  or  from  the  causes  against  which  he  has 
fortified  himself  by  exacting  conditions  or  warranties.  So  that 
even  if  the  vendor  should  know  that  the  buyer  was  purchasing, 
for  instance,  cotton  goods  submitted  to  his  inspection  in  the  mis- 

{k)  Raffles  17.  WichelhauB,  2  H.  &  C.  28  L.  J.  Ex.  262 ;  Alexander  v.  Worman, 

906;  33  L.J.  Ex.  160.  6  H.  &  N.  100;   30  L.  J.  Ex.  198;  Van 

{I)  Per  Lord  Wensleydale  in  Freeman  Toll  v.  South  Eastern  Railway  Company, 

V,  Cooke,  2  Ex.  654;  Doe  v.  OliYcr,  and  12  C.  B.  N.  8.  75;  81  L.  J.  C.  P.  241 ; 

cases  collected  in  notes  to  it,  2  Sm.  L.  C.  In  re  Bahia  &  San  Francisco  Railway 

671 ;  Cornish  r.  Abington,  4  H.  ft  N.  549 ;  Company,  L.  R.  3  Q.  B.  685. 
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taken  belief  that  they  were  made  of  linen,  or  if  the  purchaser 
should  know  that  the  vendor  was  selling  a  valuable  estate  under 
the  mistaken  belief  that  a  search  for  mines  under  it  had  proved 
unsuccessful,  neither  party  could  avoid  the  contract  made  under 
the  supposed  error  or  mistake.  The  exception  to  this  rule  eadsts 
only  in  cases  where,  from  the  relations  between  the  parties,  some 
special  duty  is  incumbent  on  the  one  to  make  full  and  candid  dis- 
closure of  all  he  knows  on  the  subject  to  the  other.  This  topic  is 
more  fully  considered  in  the  next  chapter  on  fraud. 

§  419.  The  mistake  which  will  justify  a  party  in  seeking  to 
Mistake  avoid  his  contract  must  be  one  of  fact,  not  of  law.  The 
Sct^^  D^^  universal  rule  is  Ignorantia  juris  neminem  excusaU  The 
^^'  cases  illustrating  this  maxim  are  very  numerous,  and 

only  a  small  number  of  them  will  be  found  in  the  note,  (m)  But 
Wake  r.  '^^  Wake  V.  Harrop  (wi)  it  was  held,  both  in  the  ex- 
Harrop.  chequer  of  pleas  and  in  the  exchequer  chamber,  that 
where  a  party  had  specially  stipulated  that  he  was  acting  only 
as  agent  for  another,  and  had  signed  as  such  agent  for  his  absent 
principal  named  in  the  signature,  he  was  at  liberty  to  show,  by 
way  of  equitable  defence,  that  the  agreement,  which  had  been 
drawn  up  in  such  terms  as  to  make  him  personally  liable  at  law, 
was  so  written  by  mistake,  that  it  did  not  express  the  real  con* 
tract,  and  that  he  was  not  liable  as  principal.  Some  of  the  judges 
thought  the  plea  a  good  defence,  ev&n  at  law,  but  this  point,  not 
Cooper  V.  being  raised,  was  not  decided.  In  Cooper  v,  Phibbs  (n) 
Phibbfl.  Lord  Westbury  gave  the  following  very  lucid  statement 
of  the  true  meaning  of  the  maxim  just  quoted :  *^  It  is  said  igno- 
rantia juris  haud  excusat^  but  in  that  maxim  the  word  ju%  is  used 
in  the  sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  jus  is  used  in  the  sense  of  denot- 
ing a  private  right,  that  maxim  has  no  application.  Private  right 
of  ownership  is  a  matter  of  fact ;  it  may  also  be  the  result  of  mat- 
ter of  law ;  but  if  parties  contract  under  a  mutual  mistake  and 
misapprehension  as  to  their  relative  and  respective  rights,  the  re- 
sult is  that  the  agreement  is  liable  to  be  set  aside  as  having  pro- 
Cm)  Bilbie  v.  Lnmleyp  2  East,  471;  24L.  J.  Ex.  63;  Wake  v.  Harrop,  6  H.  * 
Stevens  v.  Lynch,  12  East,  SB;  East  N.  768 ;  1  H.  &  C.  202 ;  30  L.  J.  Ex.  27S ; 
India  Company  o.  Tritten,  3  B.  &  C.  31  L.  J.  Ex.  451;  [2  Chitty  Contr.  (lUh 
280;  Milnes  v,  Doncan,  6  B.  &  C.  671 ;  Am.  ed.)  934,  and  note  (n)  and 
Stewart  p.  Stewart,  6  CI.  &  F.  966  ;  Teed  cited.] 
V,  Johnson,  11  Ex.  840 ;  Flatt  v.  Broma^e,        (n)  L.  E.  2  Eng.  &  Ir.  App.  148-170. 
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ceeded  upon  a  common  mistake.  Now  that  was  the  case  with 
these  parties :  the  respondents  believed  thems^ves  to  be  entitled 
to  the  property ;  the  petitioner  believed  that  he  was  a  stranger 
to  it ;  the  mistake  is  discovered  and  the  agreement  cannot  stand." 
The  case  was  that  of  a  party,  the  real  owner  of  a  property, 
agreeing,  in  ignorance  of  his  right,  to  take  a  lease  of  it  from  the 
supposed  owners,  who  were  equally  ignorant  that  they  had  no 

title  to  it. 

§  420.  An  innocent    misrepresentation   of    fact  or  law  may 
give  rise  to  a  contract,  and  thus  involve  the  question,   innocent 
whether  the  party  deceived  by  such  innocent  misrepre-   ™jfj[gj^ 
sentation  is  entitled  on  that  ground  to  avoid  the  con-   ^^"j* 
tract.     The  law  as  to  misrepresentation  of  fact  was  thus  ^^^    ^^ 
stated  by  Blackburn  J.  in  delivering  the  judgment  of  fact 

the  court  in  Kennedy  v.  Panama  Mail  Co.  (o)     "  There  Kennedy  v.  i^   ^^ 

IB  a  very  important  difference  between  cases  where  a  Mail  Co.  Y^^ 

contract  may  be  rescinded  on  account  of  fraud,  and  those  in  which  ,^C 

it  may  be  rescinded  on  the  ground  that  there  is  a  difference  in  /"y^ 

substance  between  the  thing  bargained  for  and  that  obtained.     It  C^ 

is  enough  to  show  that  there  was  a  fraudulent  representation  as  to  ^ 

any  part  of  that  which  induced  the  party  to  enter  into  the  con- 
tract which  he  seeks  to  rescind ;  but  where  there  has  been  an 
innocent  misrepresentation  or  misapprehension,  it  does  not  au- 
thorize a  rescission  unless  it  is  such  as  to  show  that  there  is  a  com- 
plete  difference  in  substance  between  what  was  supposed  to  be 
and  what  was  taken,  so  as  to  constitute  a  failure  of  consideration. 
For  example,  where  a  horse  is  bought  under  a  belief  that  it  is 
sound,  if  the  purchaser  was  induced  to  buy  by  a  fraudulent  rep- 
resentation as  to  the  horse's  soundness,  the  contract  may  be  re- 
scinded. If  it  was  induced  by  an  honest  misrepresentation  as  to 
its  soundness,  though  it  may  be  clear  that  both  vendor  and  pur- 
chaser  thought  that  they  were  dealing  about  a  sound  horse  and  . 

were  in  error^  yet  the  purchaser  must  pay  the  whole  prioe^  unless 
there  was  a  warranty  ;  and  even  if  there  was  a  warranty,  he  can- 
not return  the  horse  and  claim  back  the  whole  price,  unless 
there  was  a  condition  to  that  effect  in  the  contract.  Street  v. 
Blay."  (jt>)     The  learned  judge  then  quotes  the  authorities  from 

(o)  L.  R.  2  Q.  B.  580-687.  may  be  treated  as  a  condition  sabseqaent, 

{p)  2  B.  &  Ad.  456.    [In  some  American    and  upon  breach  thereof  the  purchaser  may 

states  it  has  been  held  that  the  warranty    retarn  the  goods  boQght  and  recover  baok 
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the  civil  law  to  the  eame  effect,  and  concludes  the  passage  by 
saying  :  "  And,  as  we  apprehend,  the  principle  of  our  law  ia  the 
same  as  that  of  the  civil  law;  and  the  difficulty  in  every  case  is, 
to  determine  whether  the  mistake  or  misapprehension  is  at  to  the 
tuhitance  of  the  whole  consideration,  going  as  it  were  to  the  root 
of  the  matter,  or  only  to  some  point,  even  though  a  material 
point,  an  error  as  to  which  does  not  afEect  the  substance  of  the 
whole  consideration."  (j>') 

§  421.  In  Torrance  v.  Bolton  (<f)  it  was  held,  that  where  a  bid- 
Tomnceg.  ^^^  "'''  auction  was  misled  by  the  particulars  advertised, 
BoiiDD.  ^  to  the  property  exposed  for  sale,  and  being  deaf  did 
not  hear  the  conditions  read  out  at  the  sale  in  which  the  prop- 
erty was  stated  to  be  subject  to  mortgages,  he  was  not  bound 
by  the  contract  made  by  mistake  under  such  misleading  particu- 
lars, which  had  induced  him  to  believe  that  he  was  buying  the 
absolute  reversion  of  the  freehold,  and  not  an  equity  of  redemp- 
tion. No  fraud  was  shown,  but  the  court  said  that  the  descrip- 
tion in  the  particulars  was  "  improper,  insufficient,  and  not  very 
fair."  (Per  James  L.  J.  123.)  (r)  This  subject  is  further 
treated  in  the  chapter  on  Warranty^,  book  IV.  part  II.  ch.  i. 

§  422.  As  to  mistake  or  failure  of  consideration  in  a  contract 
sd.  Of  Uw.   which  was  induced  by  an  innocent  misrepresentation  of 

theprice.   Seepuf,  Remedies  of  the  Bayer,  138;   Smith  v.  Richirda,  IS  Peten,  W; 

book  V.  p«rt  II.  I  BBS,  note  (o) ;  1  Chilty  Peuson  d.  Morgan,  S  Bra  C.  C.  S8B ; 

Contr.  ( nth  Am.  ed.},  646,  note  (;i}.}  Roosevelt  v.  DrIs,  3  Cowen,  134;  S.  C. 

(/>')  (See  Bird  v.  Forceman,  62  111.313.]  5  Johni.  Ch.  171;  Cfaamplin  d.  Lajtin,  6 

(;j  L.  R.  14  £q.  \U;  8  Ch.  118.  Paige,  189;  S.  C.  13  Wend.  407  ;  Lewii 

(r)    [A   bjirgtiia  fonaded   od   material  u.  M'Lemore,  10  Yer^r,  206;  Farham  n. 

mlsrepresentationa  of  matten  of  foci,  even  Randolph,  4  Hoir.   (Mias.)  435;   Brooks 

InDoani         thoagb  thej  are  inadTcrtently  e.  Siollej,  3  McLean,  5S3;  Sherwood  r. 

rtni«»aS^   made  through  a  mntnal  mia-  Salmon,  8  Day,  439  ;  Coe  ».  Tnrner,  5 

iloD.croiuiii    take  of  the  parties,  or  by  mU-  Conn.  86;  Sparr  tt.  Benedict,  99   Mass. 

^'i^in  '"''B  °'  "'■B  **'   tliKBi  alone,  463;  Jennings  i>.  Bonghton,  i  De  O.,  JL 

cquitj.  will  be  annulled   in   equi^.  &  G.  (Am.  ed.)  1S6,  note  (2);  Clapham 

Miatake,  as  well  89  fraud,  in  atty  Kpreaen-  n.  Shillito,  T  Baav.  149;  Kyle  d.  Kava- 

tatioD  of  a  fact  material  to  the  contract,  fur-  nagb,  103  Uaaa.  3SG ;  Walker  v.  Deniaon, 

nishea  a  sufficient  ground,  in  equity,  to  aet  86  111.  143 ;  Bigelow  on  Torti,  p.  SA,  DOte 

it  aside,  and  declare  it  a  nullity.    Daniel  1.     "  The  whole  daclriiM  turns  upon  Ibis, 

c.  Mitchell,   1   Story,  173;    Doggett  v.  that  he  who  misleads  the  confidence  of  an- 

Emeraon,  3  lb.  700 ;   Hough  v.  Richard-  other  by  false  atalemenis  in  ihe  aubstance 

Eon,  lb.  659 ;  Warren  b.  Daniels,  1  Wood,  of  a  purcfaara  shall  be  Ibe  laffercr,  and 

&  M.  90;  Smith  v.  Babcock,  S  lb.  346 ;  not  lua  rictim."     Story  J,  ia  Doggetl  p. 

Tulbill  D.  Babcock,   lb.  S99 ;   Mason  v.  Bmeraon,  3  Story,  733.] 
Crosby,  1  lb.  343 ;  Femn  v.  Sanger,  lb. 
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law,  it  was  carefully  considered  by  the  common  pleas  in  the  two 
cases  of  Southall  v.  Rigg  and  Forman  v.  Wright,  («)  Southail  v. 
and   held  to  form  a  valid  CTound  for  avoidinc:  a  con-  J^^' 

T     .  t  t         .     1      1      1  Forman «. 

tract.  It  IS  to  be  observed,  however,  that  m  both  those  Wright. 
cases  the  mistake  went,  in  the  above  quoted  language  of  Mr.  Jus- 
tice Blackburn,  ^'  to  the  substance  of  the  whole  consideration,'' 
and  it  is  apprehended  that  the  right  of  rescinding  a  contract,  on 
the  ground  of  mistake  of  law  induced  by  innocent  misrepresenta- 
tions, is  subject  to  the  same  qualification  and  limitation  as  where 
there  is  a  mistake  of  fact  induced  by  the  same  cause,  as  explained 
in  Kennedy  v.  The  Panama  Mail  Co.  supra.  In  Stevens  t;. 
Lynch,  (f)  the  drawer  of  a  bill  of  exchange,  knowing  gte^^ns  v. 
that  time  had  been  given  to  the  acceptor  without  his,  Lynch, 
the  drawer's,  assent,  but  ignorant  that  in  law  he  was  thereby  dis- 
charged, promised  to  pay  the  bill,  and  he  was  held  bound,  (u) 
This  case  was  cited  in  Forman  v,  Wright,  but  Williams  J.  sim- 
ply said,  "  That  is  a  very  different  case  "  (20  L.  J.  at  p.  149)  ; 
the  difference  being  apparently  this,  that  in  the  case  of  Forman  v. 
Wright  the  defendant  had  never  owed  the  money  at  all,  so  that 
his  error  went  ^'to  the  substance  of  the  whole  consideration,'' 
whereas,  in  Stevens  v.  Lynch,  the  defendant  had  been  indebted 
to  the  plaintiff  for  a  good  consideration  ;  and  although  the  law 
discharges  a  surety  where  time  is  given  to  the  principal  debtor 
without  the  surety's  assent,  yet  this  is  done  on  the  ground  that 
the  condition  of  the  surety  is  generally  thereby  altered  ;  and  non 
constat  that  in  Stevens  v.  Lynch  the  defendant's  condition  was 
really  altered.  Certainly  the  whole  consideration  of  his  promise 
to  pay  was  not  the  mistake  of  law,  inasmuch  as  the  promise  was 
manifestly  based  in  part  on  the  original  consideration  received 
when  the  bill  was  drawn.  In  the  recent  case  of  Beattie  Beattie 
V.  Lord  Ebury,  (x)  there  is  an  elaborate  discussion  of  Ebuiy. 
the  law  on  this  subject  in  its  application  to  the  case  of  an  agent 
honestly  representing  himself  to  have  an  authority  which  he  does 
not  possess,  and  Lord  J.  Mellish,  in  delivering  the  judgment  of 
the  court,  expressed  a  very  strong  opinion,  that  if  in  such  a  case 

(<)  Both  reported  in  II  C.  B.  481 ;  20  note  {t),  and  caaes  cited  to  this  point;  8 

L.  J.  C.  P.  145.    See,  also,  Rushdall  v.  Kent,  113;  Loose  v.  Loose,  86  Fenn.  St. 

Ford,  L.  B.  2  Eq.  750.  538,  545.] 

{t)  12  East,  38.  (x)  L.  R.  7  Ch.  777. 

(u)  [1  Chittj  Contr.  (llth  Am.  ed.)  54, 
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the  written  power  was  shown  by  the  agent,  he  would  not  he  re- 
sponsihle  for  the  innocent  miarepreeentation  of  its  l^til  effect. 
Fsiiure  of         §  423.  As  early  as  1797,  it  was  held  by  the  king's 
tioa.  bench  to  be  settled  law,  that  a  man  who  had  advanced 

money  on  a  contract  of  Bftle  had  a  right  to  put  an  end  to  this 
Where  contract  for  failure  of  consideration,  and  recover  in  an 
r"^''l"M  *^^°"  ^""^  money  had  and  received,  if  the  vendor  failed 
ooDtnuii.  to  comply  with  his  entire  contract,  (y)  A  buyer  may 
Wtin«ti(J«  recover,  on  the  same  ground,  the  price  paid  to  the  seller 
vsrrantr  wbo  has  warranted  title,  when  the  goods  for  which  the 
y  Ten  r.  qj^qq^  ^^  p^^^  ^^,.j,  Q^j.  (^  have  been  stolen  goods,  and 
wictaaut  the  buyer  has  been  compelled  to  deliver  them  up  to  the 
in'iIiB  0?  true  owner,  (z)  And,  even  without  such  warranty,  it 
eb«i8i.  hag  been  said  to  be  the  undoubted  right  of  a  buyer  to 
recover  back  his  money  paid  on  the  ordinary  purchase  of  a  chat- 
tel, where  the  purchaser  does  not  get  that  for  which  he  paid  (a) 
but  this  subject  of  failure  of  title  is  more  elaborately  treated  pott, 
book  IV.  part  II.  ch.  i.  sec.  2,  on  Implied  Warranty  of  Title. 
^^  And  the  same  right  exists  in  favor  of  the  buyer  where 

ftn^H-  he  has  paid  money  for  foiled  scrip  in  a  railway  ;  (6)  or 
have  been     for  foi^d  bills  or  notes ;  (e')  or  for  an  article  different 

"^  '  from  that  which  was  described  in  the  sale,  as  is  shown 
pott,  in  book  IV.  part  I.  on  Conditions.  (J) 

§  424.  Where  money  was  paid  for  shares  in  a  projected  joint- 
Purchaaa  stock  company,  and  the  undertaking  was  abandoned,  and 
in *»mt  ^^  projected  compttny  not  formed,  the  buyer  was  held 
i«[ed  entitled  to  recover  back  his  money  as  paid  on  a  consid- 

eration which  had  failed,  (e)  So,  also,  where  a  buyer 
has  paid  for  a  bill  of  exchange  which  proves  to  be  invalid,  having 
Invalid  been  avoided  by  a  material  alteration  ;  (J~)  or  for  an  un- 
Mamped""  stampod  bill  of  exchange  which  purports  to  be  a  foreign 
iMUTii)'.       bill,  and  turns  out  to  bfe  worthless  because  really  a  do- 

(y)  Gilea  v.  Edwards,  7  T.  R.  181;  J.Q.B.4S;  Woodland  b.  Fe«r,  T  E.  4 B. 
(Phippen  D.  Hjlaod,  19  U.  C.  C.  P.  416;  519;  26  L.  J.  Q.  B- SOS;  [!  Chitty  Contr. 
Tha  Home  Marbino  Co.  0.  WiUie,  8S  lU.  (nth  Am.  cd,)  981, and  note  (1)  and  cmm 
333.]  cited.] 

(i)  Eichholti  V.  BaniBler,  IT  C.  B.  N.  S-  (rf)  See  notei  to  Chandelor  v.  Lopua,  ! 
708;  34L.  J.  C.  P.  105.  Sm.L.C.i76;    [2   Chitlj  Conlr.   (Utb 

(a)  Per  Car.  in  Chapman  v.  Speller,  U     Am.  ed.)  920  et  uq.  and  nowa.J 
Q.  B.  62i,  and  19  L.  J.  Q.  B.  241.  (,)  KempBon  v.  Saunders,  4  Bing.  5. 

(6)  Wesiropp  v.  Solomon,  8  C.  B.  345.  (/)  Burchfleld  v.  Moore,  3  E.  4  B.  683 ; 

(e)  Jones  v.  Rjder,  5  TannL  488 ;  Gui^     23  L.  J.  Q.  B.  261 . 
DcjE.  Womerslej,  4  E.  &  B.  133;  24  L. 
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mestic  bill,  invalid  without  a  stamp,  (^)  he  may  rescind  the  con- 
tract for  failure  of  consideration. 

§  425.  But  there  is  not  a  failure  of  consideration  when  the 
buyer  has  received  that  which  he   really  intended  to 
buy,  although  the  thing  bought  should  turn  out  worth-  of  con-" 
less,  (h)     Thus,  where  a  buyer  bought  railway  scrip,   where'*^'* 
and  the  directors  of  the  company  subsequently  repudi-   ^•y^.^®** 
ated  it  as  issued  without  their  authority ;  upon  proof    really  in- 
offered  that  the  scrip  was  the  only  known  scrip  of  the   buy,  even 
railway,  and  had  been  for  several  months  the  subject  of  out  wonh- 
sale  and  purchase  in  the  market,  held,  that  the  buyer  ^^^ 
had  got  what  he  really  intended  to  buy,  and  could  not  rescind 
the  contract  on  the  ground  of  a  failure  of  consideration,  (i) 

§  426.  Where  the  failure  of  consideration  is  only  partial,  the 
buyer's   right  to  rescind  will  depend  on  the  question   i*apiai 
whether  the  contract  is  entire  or  not.     Where  the  con-   considera- 
ti*act  is  entire,  as  in   Giles  v.   Edwards,  (k)  and   the  ^ 
buyer  is  not  willing  to  accept  a  partial  periormance,  lie   tract  is  en- 
may  reject  the  contract  in  toto^  and  recover  back  the   may  rejea 
price.     But  if  he  has  accepted  a  partial  performance,  he   ^ut^offf 
cannot  afterwards  rescind  the  contract,  but  must  seek    **®  J**f  **^; 

'  -  cepted  part. 


((f)  Gompertz  v.  Bartlett,  2  £.  &  B. 
849 ;  23  L.  J.  Q.  B.  65. 

(k)  [Gray  w.  Billington,  21  U.  C  C.  P. 
288.  It  is  held  in  Massachusetts  that  the 
grant  of  an  interest  in  a  void  patent  is  not 
a  valid  consideration  for  a  promise  by  the 
grantee.  Harlow  v.  Putnam,  124  Mass. 
553  ;  Bliss  v.  Negus,  8  lb.  46 ;  Dickinson 
V,  Hall,  14  Pick.  217  ;  Lester  v.  Palmer, 
4  Allen,  145 ;  Harrington  v,  Reynolds,  2 
Russell  &  Chcsley  (N.  S.)  283.  See  Green 
r.  Stuari,  7  Baxter  (Tenn.),  418.  If  an 
article  purchased  is  rendered  worthless  by 
reason  of  a  defect  as  to  which  the  pur- 
chaser takes  the  risk,  there  is  no  want  or 
failure  of  consideration  resulting  there- 
from in  the  legal  sense  of  the  rule ;  because 
the  buyer,  in  such  case,  gets  and  retains 
what  he  bought,  that  is,  the  property  at 
his  own  risk  as  to  such  defect.  Bryant  v, 
Pember,  45  Vt.  487,  491,  Peck  J.] 

(i)  Lamert  v.  Heath,  15  M.  <fc  W.  487. 
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See,  also,  Lawes  v.  Purser,  6  K.  &  B.  930 ; 
26  L.  J.  Q.  B.  25. 

{k)  7  T.  R.  181;  ante,  §  443.  See 
Whincup  V.  Hughes,  L.  K.  6  C.  P.  78 ; 
[Miner  v.  Bradley,  22  Pick.  457 ;  1  Chitty 
Conir.  (11th  Am.  ed.)  533,  and  note  (/^ ) ; 
Jenness  v.  Wendell,  51  N.  IL  63,  66-70; 
Gault  17.  Brown,  48  lb.  183.  A.,  a  re- 
tail dealer,  agreed  with  B.,  a  smlth  v. 
wholesale  dealer,  to  purchase  l^wia. 
of  him  a  lot  of  clothing,  to  be  shipped  to 
A.  A  portion  of  the  goods  consisted  of 
suits  of  clothing  of  a  particular  kind, 
quality,  and  price.  A  part  of  those  sent 
by  B.  were  not  of  the  kind,  quality,  and 
price  contracted  for.  A.  refused  to  accept 
any  portion  of  the  goods,  and  immedi- 
ately returned  them  to  B.  It  was  held 
that  the  contract  of  A.  was  an  entire  con- 
tract for  the  whole  of  the  goods,  and  he 
was  not  obliged  to  accept  a  part  without 
the  whole.  Smith  v.  Lewis,  40  Ind.  98 ; 
Bruce  t;.  Pearson,  3  John.  534.] 
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bia  teraeijy  in  some  other  form  of  action.  Thus,  in  Harnor  v. 
Uaraarv.  Groves,  (i)  a  purchaser  of  fifteen  sacks  of  flour  liaving, 
Grovoi.  ^£j.gj.  j^g  delivery  to  liim,  Qsed  balf  a  sack,  and  then  two 
sacks  more,  was  held  not  entitled  to  rescind  the  contract,  on  the 
ground  of  a  failure  of  con  aide  rat  ion,  and  to  return  the  remainder, 
although  be  had  made  complaint  of  the  quality  as  not  equal  to 
that  bai^ained  for  as  soon  as  he  had  tried  tlie  first  half  suck,  (m) 
So  if  the  buyer  has  paid  for  a  certain  quantity  of  goods,  and  the 
vendor  bas  delivered  only  part,  and  makes  default  in  delivering 
the  remainder,  the  buyer  may  rescind  tlie  contract  for  the  defi- 
ciency, and  recover  the  price  paid  for  the  quantity  deficient ;  for 
the  parties  in  this  case  have,  by  their  conduct,  given  an  implied 
assent  to  a  severance  of  the  contract  by  the  delivery  on  the  one 
part,  and  the  acceptance  on  the  other,  of  a  portion  only  of  the 
goods  sold.     This  is  in  its  nature  a  total  failure  of  oonsideration 

{t)  15  C,  B.  6S7;  S4L.  J.  C.  P.  53.  contract,  do  not  Bland  apoo  ibe  ^tonnd  of 
(w)  [Id  Morse  d.  BrackcU,  98  Mass.  reH^isaioii;  nor  doca  fhe  right  to  return 
^^j^^^^^  205  ;  S.  C.  104  Mass.  494,  it  them  drpcnd  upon  the  exincnec  of  a  war- 
node*  cu  appeared  that  ceveral  baga  of  rantj."  See  Miner  a.  Bradlcj,  32  Pick. 
M(^E^'  *'*''  "^^  lairing  ite  tame  liis-  457  ;  Clarli  v.  Baker,  5  MeL  452 ;  Mitigave 
niu»t  raclDd  linciivo  mark,  were  shown  as  v.  While,  34  U.  C.  Q.  B.  82.  But  when 
one  lul  of  a  particular  kind  of  many  different  acticles  nre  booght  at  tbe 
wool  10  a  person  who  proposed  to  pur-  luime  time  for  distinct  prict-a,  even  if  the; 
MorHv.  chase  them.  After  opening  are  artii^les  of  the  same  general  descrip- 
Bracteii.  tome  of  the  bags  and  making  tion,  so  that  a  warrantj  that  they  are  all 
8uch  other  examinntion  aa  he  saw  Bi,  he  of  a  particular  quality  would  apply  to 
said  he  would  take  the  whole  lot,  and  it  each,  tlie  contract  is  not  entire,  hnt  is  in 
was  Bold  to  htm,  all  at  one  time,  and  for  eSeut  a  wpaiate  contract  for  each  article 
one  price  per  pound,  and  was  delivered  to  sold  ;  and  aa  to  each  article  there  la  a 
him  together  under  a  sin)(le  bill  of  par-  tight  to  rescind,  if  ihe  warranty  in  regard 
cela.  It  was  held  that  the  cuniracl  of  sale  to  it  is  broken.  The  Young  &  Conant 
was  aD  entire  contract,  which  the  pur-  Manuf.  Co.  r.  Wakefield,  121  Mus.  91. 
chaser  could  not  rescind  in  part  on  dis-  In  this  cote  llie  articles  sold  Y„aa. 
coTerinj;  that  the  wool  in  one  of  the  bags  differed  each  from  the  other,  U'uIk.  Co. 
was  of  A  di&ereni  kind.  See  Carpenter  r.  although  all  were  of  india  mb- 
Mintnm,  6S  Barb.  297.  So  in  Mansfield  ber  goods  manatactured  by  the  plainliff. 
UuiOald  u.  Trigg,  113  Ma£s.350,  it  was  To  each  article  a  separate  price  was  af- 
V.  Titgf  held  that  a  sale  oi  B  specific  fixed,  and  the  aale  of  it  in  no  way  de- 
number  of  packages  of  an  article,  at  a  pended  upon  that  of  the  otheia,  so  that 
given  price  a  package,  is  nn  entire  con-  Ihry  were  not  anited  in  a  single  sale  as 
tract;  B  purchaser  cannot  rescind  it  as  to  one  lot.  A  number  of  separata  contracu 
some  packages,  and  affirm  it  as  to  others,  were  shown  by  the  same  order  and  bill  of 
Wella  J.  said  :  "  The  r^ection  at)d  relam  parcels,  but  those  were  held  not  lo  make 
of  articles  of  a  diScrent  kind  or  descrip-  of  thera  a  single  iranaaciion  only.  See 
tion,  not  answering  to  the  ierms  of  the  Johnson  v.  Johnson,  3  B.  &  F.  162.] 
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for  piirt  of  the  price  paid  ;  (n)  not,  as  in  the  case  of  the  flour,  a 
partial  failure  of  the  whole.  This  was  held  in  Devaux  Devaux* 
V.  Connolly,  (o)  where  the  plaintiff  had  paid  for  two  '^'""'")'- 
parcels  of  teira  japonica,  one  of  25  tons,  and  the  other  of  150 
tons,  and  the  parcels  turned  out  to  be  only  24  tons  and  132J  tonB 
respectively,  (o') 

§  427.  On  the  other  hand,  if  the  thing  sold  b  such  in  its  nat- 
ure as  not  to  be  severable,  and  the  buyer  has  enjoyed  Where 
any  part  of  the  consideration  for  which  the  price  was  isnDt^ev 
paid,  he  is  no  longer  at  liberty  to  rescind  the  con-  t"yJr'hM* 
tract,  (p)  Thus,  in  Taylor  v.  Hare,  (y)  where  the  ''^{^^T*,^ 
plaintiff  purchased  from  the  defendant  the  use  of  a  pat-   consid«ra- 

.,,1,  1  I    •       e  1      'i""- 

ent  right,  and  had  made  use  oi  it  for  some  years,  and   Taylor  r. 
then  discovered  the  defendant  not  to  be  the  inventor,  it  ^•^"■ 
was  held  that  he  could  not  maintain  an  action  for  rescission  of  the 
contract  and  return  of  the  price,  on  the  ground  of  failure  of  con- 
sidei'ation  ;  and  this  case  was  followed  by  the  king's   Lawgi  „. 
bench   half   a  century  later,  in  Lawes  v.   Purser,  (r)   ^"f**'- 
where  the  facta  as  pleaded  were  almost  identical  with  those  in 
Taylor  v.  Hare.     In  Chanter  v.  Leese,  («)  the  exchequer  chanter 
chamber,  in  a  case  of  sale  of  six  patents  for  one  con-  '■  ^''^■ 
sideration,  6ve  of  which  were  valid  and  one  void,  held  that  there 
bad  been  an  entire  failure  of  consideration,  on  the  ground  that 
the  money  payable  had  not  been  apportioned  by  the  contract  to 
the  different  parts  of  the  consideration,  and  the  patents  had  not 
been  enjoyed  in  part  by  the  buyer.    "  We  see,  therefore,  that  the 
consideration  is  entire,  and  the  payment  ^reed  to  be  made  by 
the  defendants  is  entire,  and  we  see  also  a  failure  of  the  consider- 
ation, which  being  entire,  by  failing  partially,  fails  entirely;  and 
it  follows  that  no  action  can  be  maintained  for  the  money."    The 
court  further  stated,  that  even  if  the  five  patents  had  been  en- 
joyed, they  were  of  opinion  that  no  action  could  be  maintained 
on  the  agreement,  though  possibly  a  remedy  might  exbt  in  soma 
form  of  action. 

(p)  [8e«!ChlttjContr.  (Ilth  Am.ed.) 
9S3 ;  Mone  u.  Brackett,  98-  Masa.  205, 
a70.] 

(S)  1  B.  &  P.  N.  R.  260. 

(r)  6  E.  &  B.  930;  26  L.  J.  Q.  B.  SS. 

{>)  S  M.  &  W.  69S. 


(r)  [SeeSChiCljContr.  (llthAm.  ed.) 
9S2,  823;  Wright  P.  Cook,  9  U.  C.  Q.  B. 
60S.1 

(a)  8  C. B.  640. 

(oi)  (Snart  v.  StiibII,  13  U.  C.  Q.  B.  139; 
Clarke  e.  While,  S8  U.  C.  C  F.  S93.] 
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SECTION  I.  —  IN  GENERAL. 
§  428.  Fraud  renders  all  contracts  voidable  (a)  ah  initio  both 
Fraud  ren-    ^t  law  and  ID  equity.   No  man  is  bound  by  a  bargain  into 
tract8^°id-   whicli  he  has  been  deceived  by  a  fraud,  because  assent 
■bie.  jg  necessary  to  a  valid  contract,  and  there  is  no  real  as- 

sent where  fraud  and  deception  have  been  used  as  instruments  to 
control  the  will  and  influence  the  assent.  Although  fraud  has 
Dfflnitions  been  said  to  be  "  every  kind  of  artifice  employed  by  one 
"  ™  ■  person  for  the  purpose  of  deceiving  another,"  courts  and 
law-givers  have  alike  wisely  refrained  from  any  attempt  to  de- 
fine with  exactness  what  constitutes  a  fraud,  it  being  so  subtle  in 
its  nature,  and  so  Protean  in  its  disguises,  as  to  render  it  almost 
impossible  to  give  a  definition  which  fraud  would  not  find  means 
to  evade,  (a^)  The  Roman  jurisconsults  attempted  definitions, 
two  of  which  are  here  given  :  "  Dolum  malum  Sekvids  quidem 
ita  definit,  machinationera  quandam  alterius  decipiendi  causa,  cum 
aliud  simulatur,  et  aliud  agitur.  Labeo  autem,  posse  et  sine 
simulatione  id  agi  ut  quis  circumveniatur :  posse  et  sine  dolo  nialo 
aliud  ngi,  aliud  simulari ;  sicuti  faciunt  qui  per  ejus  modi  disaimn- 
lationcm  dtiserviant,  et  tuentur  vel  sua  vel  aliena  :  Itaque,  ipse  sic 
definit,  dolum  malum  esse  omnem  calliditatem,  fallaciam,  machi- 
nattonem  ad  circumveniendum,  fallendum,  decipiendum  alterum 
adbibitam.  Labeonis  definitio  vera  est."  Dig.  I.  iv.  t.  .3,  1.  1, 
§  2.  The  Civil  Code  of  France,  without  giving  a  definition,  pro- 
vides, in  Art,  1116  :  "  Fraud  is  a  ground  for  avoiding  a  eontmct 
when  the  devices  (les  manceuvres)  practised  by  one  of  the  par- 
ties are  such  as  to  make  it  evident  that  without  these  devices  the 
other  party  would  not  have  contracted." 


(a)  [Adams  o.  Nelson.  2!  U.  C.  Q.B. 
199.] 
(a')   [See  the  valuable  snggestions  of 


'.   Justice  Doe  upon    tbis  snbject   in 
wart  V.  Emerson,  ii  N.  H.  S13,  314.] 
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§  429.  However  difficult  it  may  be  to  define  what  fraud  is  in  all 
cases,  it  is  easy  to  point  out  some  of  the  elements  which  must 
necessarily  exist  before  a  party  can  be  said  at  common  law  to  have 
been  defrauded.  In  the  first  place,  it  is  essential  that  no  fraud 
the  means  used  should  be  successful  in  deceiving.  (6)  partTisde- 
However  false  and  dishonest  the  artifices  or  contriv-  <^cived. 
ances  may  be  by  which  one  man  may  attempt  to  induce  another  to 
contract,  they  do  not  constitute  a  fraud  if  that  other  knows  the 
truth,  and  sees  through  the  artifices  or  devices,  (e?)  Haud  enim 
decipitur  qui  %cit  %e  decipi,  (rf)  If  a  contract  is  made  under  such 
circumstances,  the  inducement  or  motive  for  making  it  is  ex  con- 
cessisy  not  the  false  or  fraudulent  representations,  which  are  not 
believed,  but  some  other  independent  motive,  (e)     Next,  it  is  now 

(6)  [Doggett  V.  Emerson,  3  Story,  732,  Co.  23  Minn.  314;  Jackson  v,  Collins,  39 

733;  Bowman  v.  Carithers,  40  Ind.  90 ;  Ha-  Mich.  .557.] 

gee  V.  Grossman,  31  lb.  223  ;   Mason  v.        (c)  [Where  a  man  has  received  the  pos- 

Crosby,  1  Wood.  &M.  342  Clark  ».  Ever-  itive  representation  or  asgur-   Right  to  rely 

hart,  63  Penn.  St.  347 ;  Attwood  v.  Small,     ance  of  another  as  to  a  mate-    "P**"  Po«*- 

,       .  .  tiTe  repre- 

rial  fact,  he   has  a  right  to   Mofationof 

rely  upon  it,  so  far  as  that   *«o'»»e'- 

other  is  concerned,  and  is  not  bound  to 

make  any  further  inquiry.    Vigers  v.  Pike, 

8  CI.  &  Fin.  .562,  650;   Kisch  v.  Central 

Venezuela  Railway  Co.  3  De  G.,  J.  &  S. 

122;  S.  C.  L.  R.  2  Ch.  Ap.  114;  S.  C.  L. 

R.  2  H.L.99, 120,  121;  Kerr  F.  &  M.  (Ist 

Am.  ed.)  79,  255 ;  Kerr  Inj.  39 ;  Wilson 

i;.   Short,  6   Hare,  366,  375;  Rdynell   v. 

Sprye,  1  De  G.,  M.  &  G.  710;  Rawlins  v. 

Wickham,  3  De  G.  &  J.  319;    Smith's 

case,  L.  R.  2  Ch.  Ap.  614 ;  Perfect  r.  Lane, 

3  De  G.,  F.  &  J.  369;  Conybeare  r-  The 

tract.    Shawc.  Stine,  8  Bosw.  157  ;  Clarke     New  Brunswick  &  Canada  Railway  Co.  1 

V.  Dixon,  6  C.  B.  N.  S. 453 ;  Smiihr.  Kay,     lb.  578,  and  notes ;  S.  C.  9  H.  L.  Cas.,71 1 ; 

7  H.  L..  Cas.  750,  775 ;  Rawlins  v.  Wick-     Boyce  v.  Grundy,  3  Peters,  210 ;  Young  v, 

ham,  3  De  G.  &  J.  304 ;  Traill  v.  Baring,     Harris,  2  Ala.  108;  Clopton  v.  Cozart,  13 

33  L.  J.  Ch.  521,  527  ;  Reynell  v.  Sprye,     Sm.  &  M.  363  ;  Bean  v.  Plerrick,  12  Maine, 

1  De  G.,  M.  &  G.  660  ;  Kerr  F.  &  M.  (Ist     262;    Vandewalker  v.   Osmer,  65   Barb. 

Am.  ed.)  74,  75  ;   Hersey  v.  Benedict,  15     556  ;  Rose  v.  Hurley,  39  Ind.  82,  83 ;  Mead 

Hun,  282  ;   Morgan  v.  Skiddy,  62  N.  Y.     r.  Biinn,  32  N.  Y.  275 ;  Deveber  v.  Roop, 

319.     The  presumption,  in  the  absence  of     3  Pugsley  (N.  B.),  295;  Thome  v.  Pren- 

evidence  to  the  contrary,  would  be  that     tis^i,  83  III.  99  ;  Merchants'  Bank  v.  Sells, 

false  representations  made  by  one  party     3  Mo.  App.  85.] 

were  relied  upon  by  the  other.     Holbrook         {d)  [See  Morse  v.  Rath  bun,  48  Mo.  91 ; 

V.  Burt,  22  Pick.  546.    But  see  Taylor  u.     Howell  v.  Biddlecomb,  62  Barb.  131.] 

Guest,  58  N.  Y.  262 ;  Sims  v.  Eiland,  57         (e)    [In  order  that  a  misrepresentation 

Miss.  607 ;  Merriam  v.  Pine-City  Lumber     may  support  an  action  at  law,  or  be  a 


6  CI.  &  Fin.  (Am.  ed.)  233,  and  note  (2) 
and  cases  cited,  444;  Vigers  v.  Pike,  8 
lb.  (Am.  ed.)  562,  650;  Vandewalker  v. 
Osmer,  65  Barb.  556 ;  Taylor  v.  Fleet, 
1  lb.  471 ;  Phipps  t;.  Buckman,  30  Penn. 
St.  402 ;  Morris  Canal  Co.  v,  Everett,  9 
Paige,  168;  Stebbins  v.  Eddy,  4  Mason, 
414;  2  Chitty  Contr.  (11th  Am.  ed.)  1036, 
1039,  and  note  (z) ;  Smith  v.  Newton,  59 
Ga.  113;  Gunby  v.  Sluter,  44  Md.  237; 
Need  not         Bruce  o.  Burr,  67  N.  Y.  237. 

thJwSTin-  ^"*  *' "  °°^  necessary  that  the 
ducement.  fraudulent  means  used  should 
have  been  the  sole  inducement  to  the  con- 
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^rell  settled  that  there  can  be  no  fraud  without  dUhoneBt  inten- 
No  fraud  tion,  no  sucb  fraud  ae  was  formerly  termed  a  legal  fraud. 
Jahoneit  Therefore,  howeTer  false  may  be  the  representation  of 
one  party  to  another  to  induce  him  to  make  a  contract, 
there  is  no  ground  for  ayoiding  it  as  obtained  by  fraud, 
if  the  party  making  the  representation  honestly  believed 
it  to  be  true,  (/)  although  other  remedies  are  sometimes  available 
gronncl  for  relief  in  equity,  it  ii  eeaential  335;  Bench  v.  Bemis,  IQ7  Mass.  49S; 
that  it  should  b«  material  in  its  nature,  King  n.  Eagle  Mills,  10  Allen,  646 ;  Stone 
and  shonld  be  a  deterininiDg  groand  of  d.  Dennj,!  Met.  151,  ISS,  and  rases  cited  ; 
■he  iraaaaction.  Lapp  e.  Firetbiook,  34  Salem  India  Rubber  Co.  e.  Adams,  33 
U.  C.  C.  p.  339;  Winter  b,  Bandel,  30  Pick.  266;  Hanson  v.  Edgerlj,  39  N.  H. 
Ark.  362;  Cooper  v.  Merritt,  lb.  686;  343;  Paga  r.  Bent,  3  Mel.  371  ;  Trron  b. 
Bond  0.  Bamsef,  89  III.  39;  Race  i>.  Wes-  Whitmarsh,  1  lb.  1 ;  Page  d.  Parker,  «l> 
ton,  SB  lb.  91  ;  Hanna  f.  Raybum,  84  lb.     N.  H.  47,  69;  Pettierew  v.  Chellis,  41  lb. 


533 1  Noel  v.  Horton,  50  Iowa,  687 ;  Dav- 
Eon  f.  Graham,  48  lb.  378 ;  MsaOQ  v. 
Raplec,  66  Barb.  180;  Millet  v.  Barber, 
66  N.  Y.  558;  Bice  v.  Manlcy,  lb.  83; 
Duffany  b.  Fergnaon,  lb.  4B2 ;  Brown  if. 
Tuttlc,  EG  Barb.  169;  Swikebard  u,  Ru»- 
Eell,  lb.  5G0;  Sandera  u.  L;on,  1  McAr- 
thur{D.  C),  452;  Bawson  r.  Harger,  48 
Iowa,  269;  Teague  v.  Irwin,  137  Mass. 
ai7;  Blair  u.  Laflin,  lb.  518;  Stevena  v. 
Bainwaler,  4  Mo.  App.  293 ;  Jennings  i>. 


95;  Fisher  v.  Mellen,  103  Mass.  503;  S 
Chitly  Contr.  {Ilth  Am.  eti.)  1044,  1045, 
and  notes ;  Baisell  u.  Clark,  7  Cranch,  69 ; 
Young  V.  CoTcll,  8  John.  35;  Bord  t. 
Browne,  G  Barr,  310;  Lord  c.  Goddard, 
13  How.  {U.  S.)  198;  Weeks  D.  Burton, 
7  Vt.  67;  French  v.  Vining,  10!  Mass. 
132;  Barrett  r.  Western,  66  Barb.  205; 
Marshall  p.  Fowler,  7  Hun,  237;  Weat- 
cott  u.  Ainsworth,  9  Ih.  53 ;  Frisbie  r. 
Fiiisimnions,  3  lb.  674  ;  Babcock  B.  lib. 


BroughlOD,  5  De  G.,  M.  &  G.  126 ;  SniUb  bey,  53  How.  Pr,  355  ;  Siilt  b.  Little,  63 

i>.   Richards,  13  Peters,  36.     A  miarepre-  N.  Y.  437  ;  Moorehorse  v.  Yeager,  9  J.  i 

to  be  materia]  must  Sp.  135  ;  Dilworlh  v.  Brndner,  85  PcnD.  St. 

aterially  inSueiicing  338;  Dulf  f.  Williams,  lb.  490;  Bighler 

■"""»'■          and  inducing  the  transaction  ;  v.  Roller,  31  Ark.  170;  Sellar  u.  Clelland, 

Id  re   Rceae    River    Silver  Mining  Co.,  3  Col.  533 ;  Kimball  v.  Moreland,  55  Ga. 

Smitb's  case.L.  R.  2  Ch.  Ap.  611;  and  164;  Wharf  b.  Roberts,  88  III.  436;    St. 

afCecting  and  going  to  its  ver;  esiicnce  and  Lonls  &  Southeastern  Railroad  Co.  i-.  Rice, 

substance;  Hallows  u.  Fernle,  L.  R.  3  Eq.  85  lb.  406;  Tone  v.  Wilson,  81  lb.  539;  Mer- 


536.    Misrepi 

would  add  substantially  to  the  valae  ol 

property  ;  Smith  b.  Countryman,  30  N.  Y, 

655 ;  or  are  calculated  to  iuereajic  Eubstnn. 

tially  its   apparent  value,  an 

Kerr  F.  &  M.  (Ist  Am.  fd.)  73, 

t>.  Cain,  3  Allen,  2G3 ;  Miller  b.  Young,  33 

HI.  355  ;   Mclendy  c.  Keen,  89  lb.  395  ; 

Higgins  B.  Bickncll,  82  lb.  503;  Welsh- 

billig  p.  Diciibart,  65  Ind.  94  ;  Matber  u. 

Robinson,  47  Iowa,  403.] 


78, 


win  v.  Arbucklc,  lb.  501 ;  Mitchell  v.  Mc- 
Dougatl,  62  lb.  4SS,  explalucd  [a  Mcrwin 
V.  Arbuckle,  mpra;  Joaselyn  r.  Edwards, 
57   Ind.  313.     "  If,  to  induce    ^^^^  ^^^ 
iai ;     the  plaintilf  to  make  [be  pur-   drfiDdini 
chase,  the  defendant  slated,    JJ,^!!,^  J^ 
aa  of  his  own  knowledge,  mate-    jl'^'J"'''" 
rial  facta  aasceptible  of  knowl- 
edge, which  were  false,  and  the  plaintilT, 
relying  upon  his  gtatemcnts  so  made,  was 
thereby   induced    to   purehase   the   goods, 
(/]  [See  Cooper  v.  Lovering,  106  Mass.     the  defendant  is   liable,  notwithstanding 
;  Brown  ii.  Castles,  1 1  Cush.  348-     proof  that  he  was  himself  misiuformcd  aa 
&lcD0Dald   IT.   Trafton,   15  Maine,     to  the   facu.    Such  evidence  would  not 
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to  the  deceived  party,  ante^  §§  420  et  %eq. ;  po^t.  Warranty. 
Lastly,  there  must  be  damage  to  the  party  deceived,   Fraud 
even  when  there  is  a  knowingly  false  representation,   Jamage 
before  a  right  of  action  can  arise.     "  Fraud  without   ^I^^^q^ 
damage,  or  damage  without  fraud,  gives  no  cause  of  action. 
action,"  was  the  maxim  laid  down  by  Croke  J.  in  3  Bulst.  95,  and 
quoted  with  approval  by  BuUer  J.  in  the  great  leading  case  of 
Pasley  v.  Freeman,  (^)  to  which    more  particular  attention  will 
presently  be  drawn.     The  whole  doctrine  on  the  subject  was  very 
much  discussed  in  the  House  of  Lords,  in  the  celebrated   Attwood 
case  of  Attwood  v.  Small ;  (A)  and  in  Lord  Brougham's  *'  ®™*"' 
opinion,  the  principles  unanimously  conceded  to  be  true  by  their 
lordships  are  carefully  laid  down,  (i) 

§  430.  The  mistaken  belief  as  to  facts  may  be  created  by  active 
means,  as  by  fraudulent  concealment  or  knowingly  false   Mistaken 
representation  ;  or  passively,  by  mere  silence  when  it  is   be^caused^ 
a  duty  to  speak.     But  it  is  only  where  a  party  is  under  actively  op 

»f  r  ^         ^  J  r        J  passively. 

some  pledge  or  obligation  to  reveal  facts  to  another  that    caveat 
mere  silence  will  be  considered  as  a  means  of  decep-  g^^fer^i" 
tion.  (A)    In  general,  where  an  article  is  oflEered  for  sale,   '"*®- 


disprove  the  fraud,  which  consists  in  rep- 
resenting the  statements  to  be  true  as  of 
his  own  knowledge/'  Wells  J.  in  Fisher 
V.  Mellen,  103  Mass.  506;  Hazard  v. 
Irwin,  18  Pick.  95 ;  Page  v.  Bent,  2  Met. 
371,  374;  Stone  v,  Denny,  4  lb.  151; 
Hammatt  i;.  Emerson,  27  Maine,  308; 
Doggett  V.  £mel-son,  3  Story,  733 ;  Hough 
V.  Richardson,  lb.  691 ;  Mitchell  v.  Zim- 
merman, 4  Texas,  75;  Grim  v.  Byrd, 
Beporter  (Boston),  vol.  ix.  p«  662;  Sav- 
age V.  Stevens,  126  Mass.  207  ;  Graham  v. 
Nowlin,  54  Ind.  389 ;  Rawson  t;.  Harger, 
48  Iowa,  269 ;  Foard  v.  McComb,  12  Bush, 
723 ;  Gumby  v.  Sluter,  44  Md.  237 ;  The 
^tna  Ins.  Co.  v.  Reed,  33  Ohio  St.  283  ; 
Parmlee  v.  Adolph,  28  lb.  10;  Doyle  v. 
Hart,  4  L.  R.  Ir.  661 .  The  design  to  deceive 
must  be  proved  bjr  other  evidence  than  the 
mere  fact  that  the  representations  were  not 
true.  McDonald  t;.  Trafton,  15  Maine,  225; 
McKown  V.  Furgason,  47  Iowa,  636.  But 
see  McBean  v.  Fox,  1  Bradwell  (111.),  177.] 
^  ig)  3  T.  R.  51 ;  2  Sm.  L.  C.  71.  ["  The 
gravamen  of  the  charge  is,  that  the  plain 


tiff  has  been  deceived  to  his  hurt;  not 
that  the  defendant  has  gained  an  advan- 
tage." Wells  J.  in  Fisher  v.  Mellen,  103 
Mass.  505;  Medbury  v.  Watson,  6  Met. 
246;  Stiles  v.  White,  11  lb.  356;  Page 
V.  Bent,  2  lb.  371,  374;  Hanson  v.  Edg- 
erly,  29  N.  H.  357  ;  Adams  v.  Paige,  7 
Pick.  642;  Milliken  v.  Thomdike,  103 
Mass.  385  ;  Newell  v,  Horn,  45  N.  H.  422 ; 
Randall  v.  Hazelton,  12  Allen,  414 ;  White 
V.  Wheaton,  3  Selden,  352 ;  Hart  v.  Tall- 
madge,  2  Day,  382;  Young  v.  Hall,  4 
Ga.  95 ;  Weatherford  v.  Fishback,  3  Scam. 
170;  Hughes  v.  Sloan,  3  £ng.  146;  Phipps 
V.  Buckman,  30  Penn.  St.  402  ;  Castle- 
man  V.  Griffin,  13  Wis.  535;  Hagee  v. 
Grossman,  31  Ind.  223 ;  McMaster  v.  Ged- 
des,  19  U.  C.  Q.  B.  216 ;  Bartlett  v,  Blaine, 
83  111.  25.] 

{h)  6  CI.  &  Fin.  232. 

(i)  6  Ci.  &  Fin.  443-447.  See,  also,  per 
Lord  Wensleydale,  in  Smith  v.  Kay,  7  H 
L.  Cas.  774. 

{k)  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597.    [Whenever  a  person  conceals  a  ma- 
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and  IB  open  to  the  inspection  of  the  purchaser,  the  common  law 
does  not  permit  the  latter  to  complain  that  the  defects,  if  any,  of 
the  article  are  nut  pointed  out  to  him.  (^)     The  rules  are  Caveat 

leriBl  fact  which  it  was  his  dutv  to  com-  did  from  the  efCect  of  the  lead  in  the  hay, 

municate;    Irvine  e.  Kirkpnlrirk,  7  Bell  the  vendor  of  [he  hs;  is  liable  fur  the  loss 

8.  C.  Ap.  186;  Otis  v.  Raymond,  3  Conn,  of  the  cow,  nllhoiifh  he  carefully  rndeaT- 

413;  Van  Arsdale  ti.  Howard,  5  Ala.  596;  ored  to  separate  and  remove  the  damaged 

Mallhewi  d.  BIihs,  22  Pick.  JS ;  Paddock  hay,  and  thought  he  had  suc<;cedei].    §{ 

V.  Strobri<l):c,  29  Vt.  4T0 ;  Brown  c.  Mont-  47S  tl  in/.,  post.    The  owner  of  a  horrc 

goraerj,  20  N.  Y.  287  ;  Sides  v.  Hilleary,  which  bad   the   hcnvcs,  and  was   worth 

6  Harr.  &  J.  86 ;  Kiekley  i'.  Thomas,  32  DOtbtng,  in  the  course  of   a  negotiation 

Barb.  652 ;  Hanson  v.  F.dgerly,  S9  N.  H.  for   an    exchange,    concealed    the   defect, 

343;    Emmons    v.    Moore,    8S    III.  304;  and    affirmed    that    the    horse  was  worth 

March  i:   First  Nat.   Bank  of  Mobile,  4  $100;    and    the    other    parly,  having   no 

Hud,  466;  Aiwood  u.  Chspman,  68  Maine,  knowledge  of  the  defect,  was  thereby  in- 

38 ;  Maynard  v.  Maynnrd,  49  Vt.  397 ;  or  duced  to  make  the  exchange.    This  was 

aies  any  device  which  is  ralculHted  to  in-  held  to  constimle  good  ground  for  an  ac- 

CoDOHlQwnt   duce  the  other  party  to  forego  tion  for  deceit.    Stevens  v.  Fuller,  B  N.  H. 

my'toMil-      '"q"''7  '"'"   *  material  fact  463.) 

tut<[r>gd.  upon  which  the  former  has  (l)  [See  Vigers  o.  Pike,  8  CI.  &  Fin. 
information,  although  euch  information  6S0;  Attwood  b.  Small,  6  lb.  (Am.  ed,) 
be  not  exclusively  wiililn  his  reach  ;  and  it  233.  and  note  (3)  and  ra<es  cited  ;  Hoitt 
ia  shown  that  the  concealment  or  other  v.  Holcomb,  32  N.  H.  185,  S02-203  ;  Dick- 
deception  was  practised  with  respect  to  the  ineon  v.  Iiee,  lOG  Mass.  557,  558,  559; 
particular  transaction  ;  such  transaction  Veaaej  u.  Doton,  3  Allen,  380  ;  Brown  t. 
will  be  voidable  on  the  ground  of  fraud.  CosiIcb,  11  Gush.  350;  Aberaman  Iron 
Tindal  C.  J.  in  Green  v.  Gosden,  3  M.  &  G.  Works  v.  Wickena,  L.  It.  4  Ch,  Ap.  101  ; 
446,  450;  2  Chitty  Contr.  [11th  Am.  ed.)  S.  C.  L.  K.  5  Eq.  485;  Stephens  p.  Orman, 
1042,1043;  Prentiss  v.  Russ.  IG  Maine,  10Fiorida,9;  Kerr  F.  &  M.  (1st  Am.  ed.) 
SO;  Smith  v.  Ricltarda,  13  Peters  SG  ;  78;  Lytic  n.  Bird,  3  Jonei,  222;  Hoogh  n. 
Howell  L'.Biddtecom,  S2  l!arh.  131  ;  Coil.  Richardson,  3  Story, 659;  Warner  u.  Din- 
dington  V.  Gotldard,  IS  Gray,  436  ;  Rose-  icts,  1  Wood.  &  M.  90,  101,  102  ;  Smith  e. 
man  v.  Canovan,  43  Cul.  110;  Cani^el  i^.  Babcock,  2  lb.  346;  Tulhill  d.  Bnbcock, 
Herron,  5  Pa.  Law  J,  Hep,  2.10;  Roper  Ib.39e;  Port  v.  Williams,  6  Ind.  219.  In 
II.  The  Trs.  of  Sangnmon  Loilge,  91  III.  Muoney  v.  Miller,  102  Mass.  220,  Chap- 
SIS.  In  French  i>.  Viuing,  102  Mass.  135,  man  J.  said,  if  the  false  represent ationl 
Amee  J.  said:  "It  is  sometimes  rather  "relate  to  material  facts,  not  within  (be 
loosely  said  tliat  mere  silence  on  the  part  observation  of  the  opposite  tt,»„n,bl« 
of  the  vendor  as  to  a  known  defect  does  parly,  and  (hey  are  made  with  dlUg*n» 
not  amount  to  a  fraud.  But  this  is  far  intent  to  deceive,  they  are  ac-  b;  part^  W 
from  being  uuiverBally  true.  Deceit  may  tionahle  ;  but  if  the  truth  can  J^''™rirj'7?' 
sometimes  take  a  negative  form,  and  be  aacenained  with  ordinary  mulii. 
there  may  ba  circumstances  in  which  si-  vigilance,  they  arc  not  actionable."  See 
lence  would  have  all  the  legal  characleris-  Brown  v.  Castles,  1 1  Cush.  34S  ;  PrescoK 
tics  of  actual  misrepresentation."  In  this  w.  Wright,  4  Gray,  461 ;  Cooper  v.  Lover- 
case  it  was  held  that  if  a  person  sells,  for  ing,  106  Mass.  77,  79 ;  Dickinson  v.  Lee, 
the  purpose  of  being  fed  to  a  cow,  part  of  lb,  557;  Atlwood  v.  Small,  6  CI.  &  Fin. 
aloiof  hayonwhichhe  kuowswhite  lead  233;  James  u.  Lichfield,  L.  H  9  Eq.  SI  ; 
to  have  been  spilt,  and  docs  not  inform  1  Sugden  V,  &  P.  (8ib  Am.  ed.)  331,  and 
the  purchaser  of  that  fact,  and  the  cow  cases  in  note  (z>);  Newell  v.  [lorn,  45  N. 
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emptor  and  Simplex  commendatio  non  ohUgat.  Tlie  buyer  is  sil- 
wayB  anxious  to  buy  as  cheaply  as  he  can,  and  is  sufficiently  pi-one 
to  find  imaginary  fiinlt  in  order  to  get  a  good  baigiiin,  and  the 
vendor  is  equally  at  liberty  to  praise  his  merchandise  in  order  to 
enhance  its  value  if  he  abstain  from  a  fraudulent  representation  of 
facts,  provided  the  buyer  have  a  full  and  fair  opportunity  of  in- 
specting it,  and  no  means  are  used  for  hiding  the  defects,  (jn)    If 


AnilhstiOD 


H.  4Sa;  Hesa  v.  Tonng,  59  Ind.  379; 
Long  r.  Warren,  68  N.  Y.  426 ;  FumiRD 
V.  TuCls,  B  J.  £  Sp.  284 ;  Spnrmsnn  i. 
Eeim,  12  lb.  163;  Chamberlain  v.  Ran- 
kin, 49  Vi.  133.  Bat  it  haa  been  held 
that  a  coniract  fur  the  sale  of 
land  niaj  be  rescinded  in 
■~™'  favor  of    the    purchaser   for 

frand  in  the  aale,  although  he  had  an  op- 
portunity 10  examine  the  land  before  the 
purchase,  and  did  examine  it,  but  did  not 
go  into  details,  and  conAded  for  these  in 
the  falM  Btiiementa  of  the  peri>on  ne|;oti- 
atingwitb  him,  and  of  hisagrntl.  Tuthill 
V.  Babcock,  2  Wood,  k  M.  299  ;  Mason  f. 
Crosby,  1  lb.  342  ;  1  Story  Eq.  Jur.  §  203/ 
in  note;  Eatell  t^.  Myers,  54  Miss.  174; 
Thompson  u.  Gny,  7  Ir.  L.  R.  6  ;  Bncon 
0.  Friabie,  15  Hun,  26;  High  t-.  Kiatner, 
44  Iowa,  79;  Savage  v.  Stevens,  1J6 
Mbsb.  S07  ;  Campbtll  u.  Fronkem,  65  Ind. 
591  ;  Norris  v.  Tharp,  lb.  47  ;  C«rniichacl 
V.  Vanilebur,  50  Iowa,  651;  Nowlin  d. 
Snow,  40  Mich.  G99.] 

(m)  [In  Manning  d.  Albee,   11   Allen, 
522,  Gray  J.  wid  :   "  This  court  has  re- 
peatedly recogniTed  and  acted 
□poll  the  rule  of  the  common 
law.  by  which  the  mere  slaCe- 


i  of  a 


:ithcr  of 


real  or  of  personal  property, 
not  being  in  the  form  ofa  warranty  as  to 
its  valne,  or  the  price  which  be  haa  given 
or  been  offered  for  it,  are  assumed  to  he  so 
commonly  made  by  those  holding  property 
for  sale,  in  order  to  enhance  its  price,  that 
any  purchaber  who  conRdcs  in  them  is 
coneidcred  as  loo  careless  of  his  own  in- 


obe  e 


aeO;  Brown  v.  Castles,  11  Gush.  -ISO; 
Veasey  b.  Doton,  3  Allen,  381 ;  Hctnmer 
w.  Cooper,  B  lb.  334 ;  Cooper  c.  Lovcring, 
106  Mats.  79 ;  Mooiiev  i>.  Miller,  103  lb. 
SIT  ;  Gordon  b.  Farmelev,  2  Allen,  212  ; 
Wlllard  V.  Randall,  65  Maine,  81,  B6 ; 
Bishop  V.  Small,  6:1  ]b.  IS;  llulbrook  I'. 
Connor,  60  lb.  57B,  58S,  583  ;  Wotcott  B. 
Mount,  38  N.  J.  Law  (9  Vroom),  496, 
499;  Comer  k.  Perkins,  124  Mass.  431  ; 
Righter  r.  Roller,  31  Ark.  ITO;  Merwin 
B.  Arhucklc,  81  111.  501.  But  the  ulmoat 
limit  of  this  rule  hna  been 
reached  in  appljing  it  (o  price  Fudb/ 
sintemenis  of  the  price  paid  thlnl  pttwo. 
by  the  person  making  them ;  and  in  (he 
leading  ciss,  in  this  commonweallh,  of 
Medbury  b.  Watson,  an  sclion  was  main- 
tained for  false  and  fraudiili'Dt  representa- 
tions as  to  the  price  paid  by  a  third  per- 
son for  the  properly  in  qnvslion.  See, 
also,  Sftudfonl  p.  Handy,  23  Weiid.  269." 
Simar  u.  Canaday,  53  N.  Y.  306,  307; 
McClellan  v.  Scolt,  S4  Wis.  81 ;  Ivea  v. 
Carter,  24  Conn.  403 ;  Somets  v.  Rich- 
ards, 46  Vt.  170;  Kciinerc.  Harding,  85 
III.  264 ;  Cowles  b.  Watson,  14  Hiin,  41  ; 
Miller  v.  Barber,  66  N.  Y.  558.  In 
Brown  u.  Leach,  107  Mass.  364,  368,  it 
was  again  ruled  ihnt  if  the  vendor,  by 
words  or  acts,  deceives  the  purchaser  as 
to  the  quality  or  value  of  the  ^ooda  sold, 
yet  the  purchaser  cannot  maintain  an  ac- 
tion of  deceit,  if  the  goods  cartat 
were  open  to  hia  obaervoiion,  ""P""- 
and  he  could  by  tlie  use  of  ordinary  dili- 
gence and  prudence  ascertain  their  qual- 
ity.    Ho  should   use  n^iisorable  diligence 


t  him. 


ilended 


Madbnry  v.  Watson,  6  Met.  259, 


self  by  a 
applies  w 


qunliry,  0 
■aiity.     ■!-ho  same  principle 

he  purchaser  seck«  to  avail 


I 


v> 


412 


AVOIDANCE  OP  THE   CONTRACT. 


[book  in. 


the  buyer  is  unwilling  to  bargain  on  these  terms,  he  can  protect 
Buyer  can  himself  against  his  own  want  of  care  or  skill  by  requir- 
T&nty  if  un-  ^°S  ^^om  the  vendor  a  warranty  of  any  matters,  the  risk 
deal' on  tL  ^^  ^^ich  he  is  unwiUing  to  take  on  himself.  But  the 
jrenerai  use  of  any  device  by  the  vendor  to  induce  the  buyer  to 
omit  inquiry  or  examination  into  the  defects  of  the  thing 
sold  is  as  much  a  fraud  as  an  active  concealment  by  the  vendor 
himself,  (n) 

§  431.  The  authorities  on  which  the  foregoing  preliminary  re- 
marks are  based  will  be  referred  to  in  the  detailed  investigation 
which  it  is  proposed  to  make  of  the  subject,  divided,  for  conven- 
ience, into  three  parts :  1st,  fraud  on  the  vendor  ;  2d,  on  the  pur- 
chaser ;  3d,  on  creditors,  including  the  law  on  bills  of  sale. 
But  it  will  be  useful  first  to  point  out  that  a  man  may 
make  himself  liable  in  an  action^  founded  on  torty  for 
fraud  or  deceit  or  negligence  (o)  in  respect  of  a  contract, 
brought  by  parties  with  whom  he  has  not  contracted,  by 
a  stranger,  by  any  one  of  the  public  at  large  who  may 
be  injured  by  such  deceit  or  negligence,  (p)     The  case  usually 


Action  of 
deceit  un 
tort  may 
exist  in 
favor  of 
third  per- 
sons, not 
parties  tq 
the  con- 
tract. 


himself  of  the  deceit  in  defence  of  a  suit 
for  the  price  of  the  goods,  or  in  redaction 
of  damages.  Morton,  J.  See  Henshaw 
V.  Robins,  9  Met.  83,  88,  per  Wilde  J. ; 
Tyre  v.  Causey,  4  Harring.  425 ;  Hawkins 
V.  Berry,  5  Oilman,  36 ;  Hazard  v.  Irwin, 
18  Pick.  95,  105 ;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  2,  3,  and  notes.] 

(n)  [2  Chitty  Contf.  (8th  Am.  ed.)  1042, 
1043.] 
(o)  George  v.  Skivington,  L.  R.  5  Ex  1. 
(p)  [It  is  well  settled  that  a  man  who 
Torts  aria-  delivers  an  article,  which  he 
knows  to  be  dangerous  or 
noxious,  to  another  person, 
without  notice  of  its  nature 
and  qualities,  is  liable  for  any 
injury  which  may  reasonably  be  contem- 
plated as  likely  to  result,  and  which  does 
in  fact  result  therefrom,  to  that  person 
or  any  other,  who  is  not  himself  in  fault. 
Thus,  a  person  who  delivers  a  carboy, 
Farrantv.  which  he  knows  to  contain 
Baro«"-  nitric  acid,  to  a  carrier,  with- 

out informing  him  of  the  nature  of  its 


ing  from 
breaches  of 
duty  not 
foaDded  on 
priTltjr  of 
contract. 


contents,  is  liable  for  an  injury  occasioned 
by  the  leaking  out  of  the  acid  upon  an- 
other carrier  to  whom  it  is  delivered  by 
the  first,  in  the  ordinary  course  of  busi- 
ness, to  be  carried  to  its  destination. 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  553. 
So  a  druggist  who  negligently  labels  a 
deadly  poison  as  a  harmless  Thomas  v. 
medicine,  and  sells  it  so  la-  >^»nche8ter. 
belled  to  dealers  in  such  articles,  is  liable 
for  an  injury  to  any  one  who  afterwards 
purchases  and  uses  it,  if  there  is  no  negli- 
gence on  the  part  of  the  intermediate  sell- 
ers or  of  the  person  injured.  Thomas  r. 
"Winchester,  2  Selden,  397  ;  Davidson  v, 
Nichols,  II  Allen,  519,  520;  McDonald  v. 
Snelliug,  14  lb.  290,  295 ;  Hayes  v.  Por- 
ter, 22  Me.  371 ;  Corry  v.  Lucas,  Ir.  R.  3 
C.  L.  208 ;  Wellington  v.  Downer  Kero- 
sene Oil  Co.  104  Mass.  64 ;  Norton  v. 
Sewall,  106  lb.  143 ;  French  ».  Vining, 
102  Moss.  132,  falls  within  the  same  prin- 
ciple. See  Carter  v.  Towne,  98  Mass.  567, 
and  103  lb.  507.] 
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cited  as  the  leading  one  on  this  point  is  Langridge  v.  Levy,  (9^) 
where  the  defendant  offered  for  sale  a  gun,  on  which  he  Langridge 
put  a  ticket  in  these  terms :  *'  Warranted,  this  elegant  ^'  ^^' 
twist  gun,  by  Nock,  with  case  complete,  made  for  his  late  Majesty 
George  IV. :  cost  60  guineas  ;  only  25  guineas."  The  gun  was 
sold  to  the  plaintiff's  father,  who  told  the  defendant  that  it  was 
wanted  "  for  the  use  of  himself  and  his  sons."  It  was  warranted 
to  be  a  good,  safe,  and  secure  gun,  and  to  have  been  made  by  Nock. 
The  gun  burst  in  the  hands  of  the  plaintiff,  injuring  him  severely, 
and  it  was  proven  not  to  be  of  Nock's  make.  Parke  B.  delivered 
the  judgment  of  the  court,  after  time  taken  for  consideration.  He 
said :  "  If  the  instrument  in  question  ....  had  been  delivered 
by  the  defendant  to  the  plaintiff  for  the  purpose  of  being  used  by 
him^  with  an  accompanying  representation  to  him  that  he  might 
safely  so  use  it^  and  that  representation  had  been  false  to  the  de- 
fendant's knowledge^  and  the  plaintiff  had  acted  upon  the  faith  of 
its  being  true,  and  had  received  damage  thereby,  then  there  is  no 
question  but  that  an  action  would  have  lain  upon  the  principle  of 
a  numerous  class  of  cases,  of  which  the  leading  one  is  that  of  Pas- 
ley  V,  Freeman  ;  (r)  which  principle  is  that  a  mere  naked  Pasiey  r. 
falsehood  is  not  enough  to  give  a  right  of  action ;  but  if  ^^®'"*°- 
it  be  a  falsehood  told  with  the  intention  that  it  should  he  acted 
upon  by  the  party  injured  that  act  must  produce  damage  to  him  ; 
if,  instead  of  being  delivered  to  the  plaintiff  immediately,  the 
instrument  had  been  placed  in  the  hands  of  a  third  person, /or 
the  purpose  of  being  delivered  to  and  then  used  by  the  plaintiffs  the 
like  false  representation  being  knowingly  made  to  the  intermediate 
person  to  be  communicated  to  the  plaintiff,  and  the  plaintiff  had 


(q)  2  M.  &  W.  519 ;  in  error,  4  M.  & 
W.  337. 

(r)  3  T.  R.  51,  and  2  Sm.  L.  C.  71, 
where  all  the  authorities  are  collected. 
Benuurks  of     ["  The  leading  case  in  mod- 


JirPMtey''i;.     ®™  "™^'  ^^  ^^®  subject  of 
Freeman.         false  affirmations  made  with 


ant  should  be  benefited  by  the  deceit,  or 
that  he  should  collude  with  the  person 
who  received  the  benefit.  This  case, 
though  much  contested,  and  thouj^h  often 
attempted  to  be  shaken,  has  received  the 
sanction  of  successive  decisions  in  West- 
minster Hall  and  in  the  courts  of  different 
intent  to  deceive,  is  that  of  Fasley  v.  states  in  this  country.  The  great  princi- 
Freeman,  3  T.  R.  51,  in  which  it  was  de-  pie  on  which  that  case  rests  has  not  been 
cided  that  a  false  affirmation,  made  by  disturbed,  but  is,  indeed,  sanctioned  by 
the  defendant  with  intent  to  defraud  the  the  very  limitations  and  statute  provisions 
plaintitf,  whereby  the  plaintiff  received  which  have  been  made  in  respect  to  it." 
damage,  was  the  ground  of  an  action  Hubbard  J.  in  Medbury  v.  Watson,  6  Met. 
upon  the  case  in  the  nature  of  deceit ;  and  259.] 
that  it  was  not  necessary  that  the  defend- 


/" 


414 


AVOIDANCE   OF   THE   CONTRACT. 


[book  in. 


acted  upon  it,  there  can  be  no  doubt  but  that  the  principle  would 
equally  apply,  and  the  plaintiff  would  have  his  remedy  for  the  de- 
ceit." In  the  exchequer  chamber  the  judgment  was  affirmed,  on 
the  ground  "  that  as  there  is  fraud ;  and  damage  the  result  of  that 
fraud ;  not  from  an  act  remote  and  consequential,  but  one  con- 
templated by  the  defendant  at  the  time  as  one  of  its  results,  the 
George  v.  party  guilty  of  the  fraud  is  responsible  to  the  party  in- 
ton.  jured."  («)     In  George  v.  Skivington,  (^)  the  plaintiff, 

Joseph  George,  and  Emma  his  wife,  claimed  damages  of  the  de- 
fendant, a  chemist,  for  selling  to  the  husband  a  bottle  of  a  chem- 
ical compound  to  be  used  by  the  wife,  as  the  defendant  then  knew, 
for  washing  her  hair.  The  declaration  charged  negligence  and 
unskilfnlness  of  the  defendant  in  making  the  said  compound,  and 
alleged  personal  injury  to  the  wife  resulting  from  the  use  of  it. 
Demurrer  and  joinder.  Held  a  good  cause  of  action  on  the  au- 
thority of  Langridge  v.  Levy. 

§  432.  But  no  action  growing  out  of  the  contract  can  be  main- 
tained in  such  cases,  except  by  parties  or  proxies,  (w) 
The  distinction  was  clearly  illustrated  in  a  case  in  the 
queen's  bench,  where  there  were  two  counts  in  the  dec- 
laration :  the  first  on  contract,  which  was  held  bad  ;  the 
second  in  tort^  which  was  sustained.  The  fraud  charged 
was  issuing  to  the  public  a  false  and  fraudulent  prospectus  for  a 
company,  whereby  the  plaintiff  was  deceived  into  taking  8hares.(x) 
Any  one  of  Tliis  principle,  that  the  liability  in  an  action  of  tort  may 
be  enforced  against  a  party  guilty  of  fraudulent  repre- 
sentations, publicly  given  out  and  intended  to  deceive 
the  public  at  large,  by  any  person  who  has  suffered 
damages  in  consequence  of  them,  has  since  been  fre- 
quently enforced  by  the  courts,  (y)     The  following  ac- 


But  no 
such  action 
can  be 
maintained 
on  contract. 

Gerhard  v. 
Bates. 


the  public, 
if  injured, 
may  bring 
an  action 
in  tort  (or 
deceit, 
where 
fraudulent 
represeuta- 


(s)  [See  Randall  u.  Hazel  ton,  12  Allen, 
414,  415.  See  Carter  v.  Towne,  103  Mass. 
607.] 

(0  L.  R.  5  Ex.  1  ;  39  L.  J.  Ex.  8. 

{u)  Winterbottom  v.  Wright,  10  M.  & 
W.  109 ;  Longmeid  v.  Holiday,  6  Ex.  761 ; 
Howard  v.  Shepherd,  9  C.  B.  297 ;  19  L. 
J.  C.  P.  249 ;  Pla)rford  v.  United  King- 
dom Telegraph  Company,  L.  R.  4  Q  B. 
706. 

(x)  Gerhard  v.  Bates,  2  E.  &  B.  476 ;  22 
L.  J.  Q.  B.  364. 


(y)  Scott  V.  Dixon,  reported  in  note, 
29  L.  J.  Ex.  62 ;  decided  by  the  queen's 
bench  in  1 859 ;  Bagshawe  v.  Seymour,  in 
note,  29  L.  J.  Ex.  62,  and  18  C.  B.  903; 
Bedford  v.  Bagshawe,  4  H.  &  N.  538  ;  29 
L.  J.  Ex.  59.  See,  also.  North  Brunswick 
Railway  Company  v.  Conybeare,  9  H.  L. 
Cas.  712;  Western  Bank  of  Scotland  v, 
Addie,  L.  R.  1  Scotch  Ap.  145 ;  Hender- 
son V,  Lacon,  L.  R.  5  Eq.  249  (V.  C.  W.). 
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tion  was  held  to  be  maintainable  in  the  State  of  New   tionsare 
York.     A.  had  agreed  to  brine:  certain  animals  for  sale   ^^ 

.  .  Case  de- 

and  delivery  to  B.,  at  a  specified  place.    A  third  person,   cided  in 

XT  "V"       1^ 

desirous  of  making  a  sale  to  B.,  falsely  represented  to  in^^tion^ 
him  that  A.  had  abandoned  all  intention  of  fulfilling  his  ^o^-^^c"* 
contract,  thereby  inducing  B.  to  supply  himself  by  buying  from 
that  third  person.  A.  was  put  to  expense  apd  loss  of  time  in 
bringing  the  animals  to  the  appointed  place  and  otherwise  dispos- 
ing of  them.  In  an  action  for  damages  for  the  deceit  against  the 
third  person  by  A.,  it  was  not  only  held  that  he  was  entitled  to 
recover,  but  that  it  was  no  defence  to  the  action  that  the  contract 
between  A.  and  B.  was  one  that  could  not  have  been  enforced.  (2) 
We  will  now  revert  to  the  subject  of  fraud  as  specially  applied 
in  cases  of  sale. 

SECTION  n.  —  FBAUD  ON  THE  VENDOR. 

§  433.  It  is  not  until  quite  recently  that  it  was  finally  settled 
whether  the  property  in  goods  passes  by  a  sale  which   jj^^^^^  ^^ 
the   vendor   has    been   fraudulently   induced   to   make.   J[*"don 

•^  the  vendor 

The  recent  cases  of  Stevenson  v,  Newnham,  (a)  in  Cam.   »"  passing 
Scacc,  and  of  Pease  v.  Gloahec,  (b)  in  the  privy  council, 
confirming  the  principles  asserted  by  the  exchequer  in  Kingsford 
V.  Merry,  (c)  taken  in  connection  with  the  decision  of  the  House  of 
Lords  in  Oakes  v.  Turquand,  (d)  leave  no  room  for  further  ques- 
tion.    By  the  rules  established  in  these  cases,  whenever  goods  are 
obtained  from  their  owner  by  fraud,  we  must  distinguish   Depends 
whether  the  facts  show  a  sale  to  the  party  guilty  of  the   20/8*^*111- 
fraud,  or  a  mere  delivery  of  the  goods  into  his  possession   Mention  to 
induced  by  fraudulent  devices  on  his  part,  (e)    In  other   possession 
words,  we  must  ask  whether  the  owner  intended  to  trans-   ship,  or 
fer  both  the  property  in  and  the  possession  of  the  goods   oufy?'**^" 
to  the  person  guilty  of  the  fraud,  or  to  deliver  nothing  more  than 
the  bare  possession.     In  the  former  case,  there  is  a  contract  of 

• 

(z)  Benton  v.  Pratt,  2  Wend.  385.    [See  (d)  L.  R.  2  Eng.  Ap.  325.    See,  also,  In 

notice  of  this  case  by  Colt  J.  in  Kandall  v,  re  Reese  Silver  Mining  Company,  Smith's 

Hazelton,  12  Allen,  417.]  ca»e,  L.  R.  2  Ch.  App.  604,  and  4  Eng.  & 

(a)  13  C.  B.  2^5,  and  22  L.  J.  C.  P.  Ir.  App.  64 ;  and  Clough  v.  The  Lond.  & 

10.  N.  W.  Ry.  Co.  post,  §  441. 

(6)  L.  R.  1  Priv.  C.  220  ;  3  Moore  P.  C.  (e)  [See  Barker  v.  DInsmore,  72  Penn. 

N.  8.  556.  St.  427.] 

(c)  U  £x.  577,  and  25  L.  J.  Ex.  166. 
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Bale,  however  fraudulent  the  device,  and  the  property  passes ;  (/) 
Contract  but  not  in  the  latter  case.  This  contract  is  voidable 
iniih.but  *^  *^®  election  of  the  vendor,  not  void  ab  initio.  (^) 
voidable.  j|.  foUows,  therefore,  that  the  vendor  may  affirm  and  en- 
force it,  or  may  rescind  it.  He  may  sue  in  assumpsit  for  the 
price,  and  this  affirms  the  contract,  (A)  or  he  may  sue  in  trover 
for  the  goods  or  their  value,  and  this  disaffirms  it.  (A^)  But  in  the 
mean  time,  and  until  he  elects,  if  his  vendee  transfer  the 
goods  in  whole  or  in  part^  whether  the  transfer  be  of  the 
general  or  of  a  special  property  in  them^  to  an  innocent 
third  person  for  a  valuable  consideration^  the  rights  of 
the  original  vendor  will  be  subordinate  to  those  of  such 
innocent  third  person.  {%)     If,  on  the  contrary,  the  intention  of 


Rights  of 
bondjide 
third  per- 
sons pro- 
tected, if 
acQuired 
before 
avoidance. 


Bankruptcy 
of  party 
making  rep* 
resenta- 
tions;  effect 
of. 


(/)  [Rowley  v.  Bigelow,  12  Pick. 
312.) 

{y)  [Titcorab  r.  Wood,  38  Maine,  561- 
563;  Rowley  v.  Bigelow,  12  Pick.  307, 
312  ;  Hewitt  v.  Clark,  91  111.  605.] 

(A)  [Butler  v.  Hildreth,  5  Met.  49; 
Stewart  v.  Emerson,  52  N.  H.  301.  But 
the  plaintiff,  in  a  suit  for  the 
price  of  goods  fraudulently 
purchased  by  the  defendant, 
may  reply  to  the  defendant's 
plea  of  a  discharge  under  the 
bankrupt  act,  "  that  the  debt  sought  to  be 
recovered  in  the  suit  was  created  by  the 
fraud  of  the  defendant,"  and  thereby  ob- 
tain the  benefit  of  the  provision  of  that 
act,  that  no  debt  created  by  the  fraud  of 
the  bankrupt  shall  be  discharged  under 
that  act,  but  the  debt  may  be  proved,  and 
the  dividend  therein  shall  be  a  payment 
on  account  of  said  debt.  Stewart  v.  Emer- 
son, 52  N.H.  301,  310,311.  InMcBean  v. 
Fox,  1  Brad  well  (III.),  177,  the  appellant 
took  from  the  appellees  their  note,  the  ap- 
pellees making  fraudulent  representations 
at  the  time  of  the  contract.  The  appel- 
lees subsequently  became  bankrupt,  and 
the  appellant  proved  his  claim  against 
them  and  received  a  dividend.  It  was 
held  that  this  did  not  defeat  his  right  to 
maintain  an  action  for  the  fraud.] 

{h^)  [If  credit  has  been  given  the  vendor 
Vendor  must  must  8U(J  on  the  express  con- 
■ae  on  the       tract,  or  in  tort.     He  cannot 


maintain   an   action    on    the   exprees  coo- 
common  counts  until  the  terra    J"^ '» °'  *" 

tort. 

of  credit  has  expired.  In  Kel- 
logg V.  Turpie,  2  BradwcU  (111  ),  55,  Pills- 
bury  J.  said :  "  The  action  of  assumpsit  is 
based  upon  a  contract  between  the  parties 
and  a  breach  thereof  by  the  defendant.  In 
the  bringing  of  the  action,  therefore,  (he 
plaintiffs  admit  that  at  that  time  there  was 
a  contract  of  some  kind  for  the  sale  of 
the  goods  existing  bctwden  the  parties, 
and  they  seek  to  recover  the  value  of  the 
goods  upon  an  implied  contract  to  pay 
upon  request,  when  they  show  upon  the 
face  of  their  special  count  that  the  only 
contract  between  them  was  one  to  pay  a 
certain  price  at  a  future  day.  If  they 
rescinded  the  contract  there  was  no  sale, 
and  the  goods  are  still  theirs ;  if  they  did 
not  rescind,  the  contract  is  still  in  force, 
and  they  are  therefore  bound  by  its  terms. 
By  bringing  the  action  of  assumpsit  «e 
are  of  the  opinion  that  they  have  thereby 
created  a  conclusive  presumption  of  af- 
firmance of  the  contract  of  sale  on  their 
part."  Se<j  the  cases  cited  in  Kellogg  r.  • 
Turpie,  supra ;  Magrath  v.  Tinning,  6  U. 
C.  Q.  B.  (O.  S.);  484;  Moriarty  v.  Siof- 
feran,  89  111.  528 ;  §  765  post,  and  §  320, 
note  (of),  ante,\ 

(i)  [This  doctrine  is  well  established  in 
the  American  conrts.  Titcomb  v.  Wood, 
38  Maine,  .561  ;  Hall  t;.  Hinks,  21  Md. 
406;  Malcom  v.  Loveridge,  13  Barb.  372; 
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the  vendor  was  not  to  pass  the  property,  but  merely  to  Not  pro- 

part  with  the  possession  of  the  goods,  there  is  no  sale^  wiiere  ven- 

and  he  who  obtains  such  possession   by  fraud  can  con-  transferred 

vey  no  property  in  them  to  any  third  person,  however  possession. 

Dows  V,  Greene,  32  lb.  490;  Sinclair  v.  ent  ownership  which  the  possession  of  the 
Uealy,  40  Penn.  St.  417;  Chicago  Dock  fraudulent  vendee  indicates,  and  thereby 
Co.  u.  Foster,  48  111.  507 ;  Keyser  ».  Har-     get  a  good   title   from   him.      Smith  v. 


beck,  3  Duer,  373;  Paddon  v,  Taylor, 
44  N.  Y.  371 ;  Devoe  v,  Brandt,  63  lb. 
462  ;  Barnard  v,  Campbell,  65  Barb.  286 ; 
S.  C.  58  N.  Y.  73  ;  Williamson  v.  Russell, 
39  Conn.  406 ;  Mears  v.  Waples,  3  Houst. 
(Del.)  581  ;  Wilson  v.  Fuller,  9  Kansas, 


Lynes,  I  Selden  (5  N.  Y.),  46;  Beaver  r. 
Lane,  6  Duer,  232.  It  is  only  upon  the 
principle  that  the  rightful  owner  is  es- 
topped from  asserting  his  right  when  his 
act  of  conferring  upon  his  vendee  the  pos- 
session has  led  to  the  payment  by  an  inno- 


,  176;  Rowley  v.  Bigelow,  12  Pick.  307, 312,     cent  parchaser,  that  a  bonajide  purchaser 


313;  Moody  v.  Blake,  117  Mass.  23,  26; 
Cochran  v.  Stewart,  21  Minn.  435;  Dean 
V.  Yates,  22  Ohio  St.  388 ;  Williams  v. 
Given,  6  Grattan,  268 ;  Ohio  &  M.  R  R. 
V.  Kerr,  49  111.  458;  Kern  y.  Thurber, 
57  Ga.  172;  Nichol  t;.  Crittenden,  55  lb. 
497 ;  Cockburn  C.  J.  in  Movce  v.  New- 
ington,  L.  R.  4  Q.  B.  D.  32 ;  Babcock  v. 
Lawson,  lb.  394 ;  Dickerson  v.  Evans,  84 
111.  451  ;  Henson  v.  Westcott,  82  lb.  224 ; 
McNab  V.  Young,  81  lb.  11  ;  Gregory  v. 
Schoenell,  55  Ind.  101 ;  Williamson  v. 
Mason,  12  Hun,  97;  Meacham  v.  Collig- 
non,  7  Daly,  402;  Old  Dom.  Steamship 
Co.  17.  Burckhardt,  31  Gratt.  664 ;  Haw- 


can  be  protected.  The  doctrine  has  never 
been  so  far  extended  as  to  protect  a  pur- 
chaser when  advancing  the  consideration 
to  some  one  who  did  not  at  the  time  hold 
the  property,  or  the  indicia  of  its  title." 
Holbrook  v.  Vose,  6  Bosw.  104,  111.  The 
principle,  or  process,  by  which  the  de- 
frauded vendor  is  divested  of  his  title,  and 
it  becomes  established  in  the  bond  fide  pur- 
chaser from  the  fraudulent  vendee,  is  not 
fully  agreed.  See  Morton  J.  in  George  v. 
Kimball,  24  Pick.  241.  In  some  cases,  it 
is  assumed  that  when  a  sale  of  goods  is 
procured  by  fraud  of  the  vendee,  no  title 
passes  to  him,  but  the  vendor  still  retains 


kins  i;.  Davis,  5  Baxter  (Tenn.),  698.    See     the  legal  right  in  the  goods,  and  hence  it 


Jennings  v.  Gage,  13  111.  610;  Caldwell  v. 
Bartlett,  3  Duer,  341 ;  Crocker  v.  Crocker, 
31  N.  Y.  507;  Shufeldt  v.  Pease,  16  Wis. 
659;  Hutchinson  v.  Watkins,  17  Iowa, 
475;  Craig  v.  Marsh,  2  Daly  (N.  Y.),  61 ; 
Western  Transportation  Co.  v.  Marshall, 
4  Abb.  (N.  Y.)  App.  Dec.  575.    In  Bar- 


is  concluded  that  a  person  who  has  no 
title  to  property  can  convey  none.  But,  at 
the  same  time,  it  is  agreed  that  a  third 
person  may  acquire  a  good  title  from  a 
fraudulent  vendee,  by  giving  him  value 
for  the  property,  or  incurring  some  re- 
sponsibility upon  the  credit  of  it,  without 


Rights  of 
bona  fide 
purchasers 
from  fraud 
ulent  T«n- 
dee. 


nard  v.  Campbell,  65  Barb.  286,  292,  it  was  notice  of  the  fraud.     In  such  a  ca^c,  it  is 

said  that  "  the  principle  of  law  in  such  said,  the  superior  equity  of  the  honest  pur- 
cases  is  this,  that  when  the  chaser  is  allowed  to  overcome  the  legal 
owner  of  personal  property  rights  of  the  owner;  "and  it  is  said  to  be 
makes  an  unconditional  de-  the  single  instance  in  which  our  law  divests 
livery  to  his  vendee,  with  the  the  title  to  property  without  the  owner's 
intent  to  transfer  the  title,  a  consent  or  default."     Fancher  J.  in  Bar- 

subsequent  bond  fide  purchaser  from  such  nard  t*.  Campbell,  65  Barb.  288,  289 ;  S. 

vendee  acquires  a  valid  title,  although  the  C.  58  N.  Y.  73 ;  Root  v.  French,  13  Wend. 

owner  was  induced  to  sell  by  the  fraud  of  570 ;    Mowrey  v.  Walsh,  8   Cowen,  238 ; 

his  vendee;  and  it  is  only  after  actual  de-  Hoffman  v,  Carow,  22  Wend.  318;  Ash  t;. 

livery  to  the  fraudulent  vendee  that  a  bond  Putnam,  1  Hill  (N.  Y.),  307  ;  Hunter  v, 

fide  parchaser  could  rely  upon  the  appar-  Hudson  River  Iron  &  Machine   Co.  20 
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innocent,  for  no  property  has  passed  to  himself  from  the  true 
owner. 

§  434.  To  these  common  law  rules  there  is  one  statutory  excep- 
Exception    tion.    Where  the  fraud  by  which  the  goods  are  obtained 
from  the  vendor  is  such  as  to  enable  him  to  succeed  in 


where  true 
owner 


Barb.  493;  Williams  v.  Birch,  6  Bosw. 
299.  The  difficulty  consists  in  tracing  the 
title  and  reconciling  the  right  of  the  de- 
frauded vendor  to  reclaim  his  property  in 
the  hands  of  his  fraudulent  vendee,  with 
the  vesting  of  the  title  in  such  purchaser. 
This  difficulty  is  obviated,  however,  by 
Rights  of  the  adopting  the  doctrind  of  the 
I^in«the  text, -that  the  contract  is 
Tende«  as  not  void  ab  initio,  but  is  void- 
goods  them-  Able  at  the  Option  of  the  ven. 
selves.  (jor,  as  between  him  and  the 

vendee,  and  those  claiming  under  him, 
without  consideration,  or  with  notice  of 
the  fraud.  The  rule  is  well  stated  by 
Shaw  C.J.  in  Rowley  t7.  Bigelow,  12  Pick. 
312,  313.  See»  also,  Titcomb  v.  Wood, 
38  Maine,  562,  563.  In  Hoffman  v.  No- 
ble, 6  Met.  73,  Shaw  C.  J.  said :  *'  It  is  a 
well-established  rule,  that  goods  obtained 
by  fraud  in  the  sale,  as  by  false  represen- 
tations, may  be  reclaimed  by  the  vendor. 
This  does  not  proceed  on  the  ground  that 
the  property  in  the  goods  does  not  pass 
by  the  sale,  but  that  the  dishonest  pur- 
chaser shall  not  hold  it  against  the  de- 
ceived vendor."  In  cases  of  sales  of  goods 
in  fraud  of  creditors,  an  innocent  pur- 
chaser from  the  fraudulent  vendee  in  pos- 
session thereof  obtains  a  good  title  against 
the  creditors  of  the  fraudulent  vendor. 
Neal  v.  Williams,  IS  Maine,  391;  Hoff- 
man V.  Noble,  6  Met.  68;  Bradley  v. 
Obear,  10  N.  H.  477 ;  Ash  v.  Putnam,  1 
Hill  (N.  Y.),  302,  306,  307;  Rowley  r. 
Bigelow,  12  Pick.  307  ;  Somes  v.  Brewer, 
2  lb.  184;  Anderson  v.  Roberta,  18  John. 
615;  Mowrey  i;.  Walsh,  8  Cowen,  238; 
George  v.  Kimball,  24  Pick.  241 ;  Ditson 
V.  Randall,  33  Maine,  202 ;  1  Chitty  Contr. 
(Uth  Amer.  ed.)  567.  But  a  person  who 
Who  Is  a  ^^^  obtained  goods  by  a  fraud- 
bond  ^0  nlent  purchase  cannot  secure 
bis  title  by  selling  them  to  a 


bond  fide  purchaser,  and  then  repurchas- 
ing them.  Schutt  v.  Large,  6  Barb.  373. 
The  burden  of  proof  is  upon  one  claiming 
to  be  a  bond  fide  purchaser  to  show  that 
he  is  so.  Devoe  t;.  Brandt,  53  N.  Y.  462. 
As  to  the  circumstances  necessary  to  be 
proved  by  one  claiming  to  be  a  bona  fide 
purchaser,  see  Barnard  1;.  Campbell.  65 
Barb.  286;  Devoe  v.  Brandt,  53  N.  Y. 
462;  Lynch  v.  Bcecher,  38  Conn.  490; 
Lloyd  V.  Brewster,  4  Paige,  537 ;  Hyde  0. 
Ellery,  18  Md.  496;  McLeod  v.  National 
Bank,  42  Miss.  99  ;  Joslin  v.  Cowee,  60 
Barb.  48;  S.  C.  52  N.  Y.  90;  Kinsey  p. 
Leggett,  71  N.  Y.  387  ;  Weiss  v,  Brennan, 
9  J.  &  Sp.  177.  An  execution  creditor  of 
the  fraudulent  vendee  does  not  become 
a  bond  fide  purchaser  by  purchasing  the 
goods  at  a  sale  upon  his  execution,  which 
were  fraudulently  purchased  by  the  judg- 
ment debtor.  Devoe  v,  Brandt,  53  N.  Y. 
462.  An  attaching  creditor  of  the  fraud- 
ulent vendee  cannot  hold  the  property  as 
a  bond  fide  purchaser  against  the  de- 
frauded vendor.  Wiggin  v.  Day,  9  Gray, 
97 ;  Field  v,  Stearns,  42  Vi,  106 ;  Fita- 
Simmons  v.  Joslin,  21  lb.  129 ;  Poor  v. 
Woodburn,  25  lb.  234;  Hackett  v.  Gal- 
lender,  32  lb.  97 ;  Buffington  v,  Gerrisb, 
15  Mass.  156 ;  Jordan  &.  Parker,  56  Maine, 
557  ;  Whitman  v.  Merrill,  125  Mass.  127; 
Am.  Merchants'  Union  Express  Co.  p. 
Willsie,  79  111.  92.  It  has  been  held  that 
one,  to  whom  the  property  has  been  deliv- 
ered by  the  fraudulent  vendee  in  payment 
of  a  precedent  debt,  or  in  performance  of 
an  executory  contract  of  sale  made  prior 
to  the  acquiring  possession  thereof,  or  of 
some  evidence  of  title  thereto  by  the  lat- 
ter, although  a  consideration  was  paid  at 
the  time  of  the  contract,  is  not  a  bond  fide 
purchaser  for  value,  and  cannot  bold  the 
property  against  th^  defrauded  vendor. 
Barnard  v,  Campbell,  58  N.  Y.  73.] 
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prosecuting  to  conviction  the  fraudulent  buyer,  as  hav-   prosecutes 
ing  been  guilty  of  obtaining  the  goods  by  false  and  fraud-   Jiora^r- 
ulent  pretences,  he  will  be  entitled,  after  such  conviction,    of"^]"'^'^ 
to  recover  his  goods  even  from  a  third  person,  who  is   pretences. 
a  bond  fide  purchaser  from  the  party  committing  the  fraud.     The 
statute  and  cases  under  it  have  already  been  reviewed,  ante^  book 
I.  part  I.  ch.  ii.  §§  11-13.  (A)     The  early  cases  are  not  Earlier 
universally  in  accord  with  the  principles  above  stated,   viewed. 
and  in  more  than  one  of  them  the  property  was  held  not  to  have 
passed,  although  it  was  very  plainly  the  intention  of  the  vendor 
to  transfer  the  title,  as  well  as  the  possession,  of  the  goods.     In 
Martin  v.  Pewtress,  (A^)  decided  in  1769 ;  Read  v.  Hutchinson,  (Z) 
in  1813  ;  Gladstone  v.  Hadwen,  (tw)  in  the  same  year;  Noble  v. 
Adams,  (n)  in  1816 ;  and  The  Earl  of  Bristol  v.  Wilsmore,  (o) 
in  1823,  dicta  are  .to  be  found  as  to  the  efiEect  of  fraud  in  pre- 
venting the  property  from  passing  to  the  purchaser,  which  are 
quite  in  opposition  to  the  later  authorities,  though  in  most  if  not 
all  of  these  cases  the  decisions  were  quite  correct.      The  last- 
mentioned  case  was  one  in  which  a  check  had  been  given  by  the 
buyer  on  a  bank  in  which   he  had  no  funds,  and  was  decided  on 
the  authority  of  Read  v,  Hutchinson,  Noble  v,  Adams,  supra;  and 
of  Rex  V.  Jackson,  (p)  in  which  a  conviction  for  obtaining  goods 
under  false  pretences  (under  the  30  Geo.  2,  ch.  24)  was  upheld,  on 
proof  that  the  accused  had  obtained  the  goods  by  giving  in  pay- 
ment a  check  on  a  banker  with  whom  he  had  no  cash,  and  which 
he  knew  would  not  be  paid. 

§  435.  Duff  V.  Budd  (jf)  was  an  action  by  a  vendor  against  a 
common  carrier  to  whom  he  had  delivered  goods,  to  be   DufT  r. 
forwarded  to  Mr.  James  Parker,  High  Street,  Oxford.   ^"^^* 
The  goods  had  been  ordered  by  an  unknown  person,  and  there 
was  no  James  Parker  in  that  street,  but  there  was  a  William 


(k)  [The  cose  of  Horwood  v.  Smith,  2 
T.  R.  750,  referred  to  in  §  11,  ante,  has 
been  followed  in  Lindsay  v.  Cundy,  1  Q. 
B.  Div.  348,  and  in  Moyce  t7.  Newington, 
4  lb.  32.  The  latter  case  holds  that  where 
goods  have  been  purchased  by  means  of 
false  pretences,  and  have  been  sold  by  the 
vendee,  before  his  conviction,  to  an  inno- 
cent party,  the  innocent  party  cannot  be 
deprived  of  the  same  by  the  original  own- 
er, as  the  statute  does  not  extend  to  such 


a  case.  See  Babcock  v,  Lawson,  L.  R.  4 
Q.  B.  D.  394  ;  Cundy  v.  Lindsay,  L.  R.  8 
App.  Cas.  459.] 

{k})  4  Burr.  2478. 

(/)  3  Camp.  352. 

(m)  1  M.  &  8.  517. 

(n)  7  Taunt.  59. 

(o)  1  B.  &  C.  514. 

(p)  3  Camp.  370. 

{q)  3B.  &B.  177. 
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Parker,  a  solvent  tradesman,  who  refused  the  parcel.  Soon  after 
a  person  came  to  the  defendant's  office  and  claimed  the  parcel  as 
his  own,  and  on  paying  the  carriage  it  was  delivered  to  him.  He 
had  on  previous  occasions  received  goods  from  the  same  office,  di- 
rected to  Mr.  Parker,  Oxford,  to  be  left  till  called  for.  One  of  the 
grounds  of  defence  taken  by  Pell  Serjt.  was  that  the  property  ia 
the  goods  had  passed  out  of  the  plaintiff  to  the  consignee.  Dal- 
las C.  J.  and  Burrough  J.  did  not  notice  the  point,  but  Park  J. 
said  that  the  ground  taken  did  ^^  not  apply  to  a  case  bottomed  in 
fraud  in  which  there  had  been  no  sale ;  '^  and  Richardson  J.  said, 
"  there  was  clearly  a  property  in  the  plaintiffs  entitling  them  to 
sue,  as  they  had  been  imposed  on  by  a  gross  fraud." 

§  436.  A  few  years  later,  a  case  almost  identical  in  its  features 
Stcpbenson  Came  before  the  same  court.  Stephenson  v.  Hart  (r) 
V.  Hart,  ^j^^  again,  an  action  by  a  vendor  against  a  common 
carrier.  A  purchaser  bought  goods  from  the  plaintiff,  and  or- 
dered them  to  be  sent  to  J.  West,  27  Great  Winchester  Street, 
London,  and  gave  a  spurious  bill  of  exchange  in  payment.  The 
vendor  delivered  the  goods  to  the  carrier  to  be  forwarded  to  the 
above  address.  No  person  was  found  at  the  address,  but  a  few 
days  after  the  carrier  received  a  letter  signed  "  J.  West,"  stating 
that  a  box  had  been  addressed  to  him  by  mistake  to  Great  Win- 
chester Street,  and  asking  that  it  should  be  forwarded  to  him  at 
the  Pea  Hen,  a  public-house  at  St.  Alban's.  The  box  was  so 
forwarded,  and  the  person  who  had  sent  for  it  said  it  was  for  him, 
and  stated  its  contents  before  opening  it,  thus  showing  that  the 
box  had  reached  the  person  to  whom  it  was  addressed.  One 
ground  of  defence,  again,  was,  that  upon  the  delivery  to  the  car- 
riers the  property  ceased  to  be  in  Hffb  vendor,  and  was  vested  in 
the  consignee.  Park  J.  held  that  the  property  had  not  passed, 
because  West  had  never  meant  to  pay  for  the  goods,  and  the  true 
question  was,  ^^  not  what  the  seller  meant  to  do,  but  what  are  the 
intentions  of  the  customer.  Did  he  mean  to  buy  ?  "  Burrough  J. 
said  that  the  property  had  never  passed  out  of  the  consignor,  giv- 
ing no  reason  except  that  the  transaction  of  West  was  a  gross 
fraud ;  but  Gaselee  J.  doubted  strongly  whether  trover  could  lie 
when  the  carrier  had  delivered  the  goods  to  the  person  to  whom 
they  had  been  really  consigned  by  the  vendor. 

(r)  4  Bing.  476. 
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§  437.  It  is  submitted  that  both  these  cases  against  the  car- 
riers are  very  doubtful  authorities  under  the  modern  doo-  Doubt  sub- 
trine,  which  clearly  holds  that  the  property  does  pass,    to  these 
when  the  vendor  intends  it  to  pass,  however  fraudulent   HeucITr 
the  device  of  the  buyer  to   induce  that  intention,  (s)    'f^®  I^"- 

"^  ^      ^  ^     don  &  N. 

In  Heugh  v.  The  London  &  North  Western  Railway  w.  Ry.  Co. 
Company,  (i)  where  the  same  question  was  involved  under  very 
similar  circumstances,  it  was  held  that  it  was  a  question  of 
fact  for  the  jury,  whether  the  carrier  had  acted  with  reasonable 
care  and  caution  with  respect  to  the  goods  after  their  refusal  at 
the  consignee's  address,  and  the  court  refused  to  set  aside  a  ver- 
dict for  the  defendant  on  that  issue.  In  McKean  v.  Mc-  McKean  v. 
Ivor  (w)  the  decision  was  also  in  favor  of  the  carriers,  M^^l^^"^- 
and  Bramwell  B.  expressed  concurrence  in  the  opinion  of  Gase- 
lee  J.  who  dissented  in  Stephenson  v.  Hart,  (a;)  supra. 

§  438.  In  Irving  v.  Motley  (y)  the  facts  were,  that  one  Dunn 
and  a  firm  of  Wallington  &  Co.  had  been  engaged  in  a  irving  v. 
series  of  transactions,  in  which  Dunn,  as  agent,  pur-  ^^  ^^' 
chased  for  them  goods,  on  credit,  and  immediately  resold  them  at  a 
loss,  the  purpose  being  to  raise  money  for  the  business  of  Walling- 
ton &  Co.  Dunn  was  also  an  agent  for  the  defendant  Motley,  who 
was  entirely  innocent  of  any  knowledge  of,  or  participation  in, 
the  transactions  of  Wallington  &  Co.  Under  these  circumstances, 
Dunn,  in  behalf  of  Wallington  &  Co.,  applied  to  the  defendant  for 
an  advance,  which  the  latter  agreed  to  make  if  secured  by  a  con- 
signment of  goods.  Thereupon  Dunn,  as  agent  of  Wallington  & 
Co.,  bought  a  parcel  of  wool  from  tlie  plaintiff,  on  credit,  and  at 
once  transferred  it  to  Motley,  as  security  for  the  advance.  Wal- 
lington &  Co.  became  bankrupt  a  few  days  after  this  transaction, 
and  the  plaintiffs  brought  trover  against  Motley  for  the  wool.  A 
verdict  was  given  for  the  plaintiff,  the  jury  finding  that  the  trans- 
action was  fraudulent,  and  that  Motley  knew  nothing  of  the  fraud, 
but  that  Dunn  was  his  agent  as  well  as  that  of  Wallington  &  Co. 
The  court  refused  to  set  aside  the  verdict,  but  the  judges  were 

(«)  Thi*   expression   of  doubt    is   not  taken  into  consideration  was   Clough  v. 

withdrawn  in  the  second  edition  of  this  The  London  &  North  Western  Railway 

treatise.    It  seems  to  be  further  justified  Company,  L.  R.  7  Ex.  26  ;  post,  §  442. 

by  the  three  cases  since  decided  in  the  ex-  (t)  L.  K.  5  Ex.  51. 

chequer,  in  all  of  which  the  defence  of  the  (u)  L.  R.  6  Ex.  36. 

carriers  was   successful,  though  the  only  (x)  4  Bing.  676. 

one  in  which  the  point  here  suggested  was  (y)  7  Bing.  543. 


422  AVOIDANCE   OF  THE  CONTRACT.  [BOOK  III. 

not  in  accord  as  to  the  grounds.  Tindal  C.  J.  said  :  "  The  ground 
set  up  here  is,  that  there  was  an  acting  and  an  appearance  of  pur- 
chase given  to  the  transfer  of  these  goods,  which  in  truth  and  jus- 
tice it  did  not  really  possess.  Whether  Dunn,  as  the  agent  of  Wal- 
lington  &  Co.,  went  into  the  market  and  got  these  goods  into  his 
possession,  under  such  representation  as  may  amount  to  obtaining 
goods  under  false  pretences,  it  is  not  necessary  to  say,  but  it  comes 
very  near  the  case  ;  it  is  under  circumstances  that  place  him  and 
Messrs.  Wallington  in  the  light  of  conspirators  to  obtain  posses- 
sion of  the  goods At  all  events,  it  was  left  to  a  jury  of 

merchants,  and  though  they  have  acquitted  the  defendants  of 
fraud,  yet  they  involve  them  in  the  legal  consequences,  as  it  was 
a  fraud  committed  by  their  agent  with  a  view  to  benefit  themy 
Park  J.  agreed  with  the  chief  justice,  but  he  expressed  anxiety  to 
explain  Noble  v.  Adams,  (2)  saying  that  the  court  did  not  hold, 
nor  mean  to  hold  in  that  case,  that  obtaining  goods  under  false 
pretences  was  the  only  ground  upon  which  the  transaction  could 
be  held  void.  Gaselee  J.  was  careful  to  confine  the  doctrine  of  the 
case  before  the  court  to  the  special  circumstances,  saying  tliat  it 
was  ^'  maintainable  against  the  defendants,  because  they  had  con- 
stituted Dunn  their  agent,  for  the  purpose  of  securing  themselves, 
by  getting  a  consignment  of  wool  made  to  them  from  Wallington 
&  Co. ;  and  their  agent  having  thought  fit  to  procure  that  con- 
signment by  means  of  what  the  jury  have  found  to  be  a  fraud, 
however  innocently  the  defendants  may  have  acted,  they  cannot 
take  any  benefit  from  the  misconduct  of  that  agent."  (a)  Alder- 
son  J.,  however,  thought  that  the  case  was  confused  by  treating 
it  as  one  of  principal  and  agent ;  that  Dunn  and  Wallington  were 
principals  in  a  conspiracy  to  get  the  goods  from  the  plaintiff,  and 
therefore  no  property  passed  out  of  Messrs.  Irving. 

§  439.  In  Ferguson  v.  Carrington,  (6)  goods  were  sold  to  de- 
Ferguson  r.   fendant   on   credit,    whereupon   he  immediately   resold 

Camng-  . 

ton.  them  at  lower  prices,  and  the  vendor  brought  assumpsit 

for  the  price  before  the  maturity  of  the  credit,  on  the  ground  that 
the  defendant  had  manifestly  purchased  with  the  preconceived 
design  of  not  paying  for  them.  Lord  Tenterden  C.  J.  nonsuited 
the  plaintiff,  on  the  ground  that,  by  bringing  an  action  on  the 

(z)  7  Taunt.  59.     [Loughnan  v.  Barry,         (a)  [See  Barnes  v.  Bartlett,  15  Pick.  71 ; 
Ir.  R.  5  C.  L.  538 ;  S.  C.    Ir.  R.  6  C.  L.     Murch  v.  Wright,  46  III.  487.] 
457.]  •  (6)  9  B.  &  C.  59. 
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contract,  he  affirmed  it,  (6^)  and  was  therefore  bound  to  wait  till 
the  end  of  the  credit ;  but  that  "  if  the  defendant  had  obtained 
the  goods  with  the  preconceived  design  of  not  paying  for  them,  no 
property  passed  to  him  by  the  contract  of  sale,  and  it  was  com- 
petent for  the  plaintifiE  to  bring  trover,  and  treat  the  contract  as  a 
nullity,  and  the  defendant  not  as  a  purchaser  of  the  goods,  but  as 
a  person  who  had  obtained  tortious  possession  of  them."    o^serva- 

*^  ...  tions  on 

Parke  J.  concurred  in  this  view,  (c?)  It  should  not  be  this  case, 
overlooked  that  in  this,  as  in  several  of  the  preceding  cases,  the 
action  was  between  the  true  owner  and  the  fraudulent  buyer;  that 
the  language  of  the  judges  was  intended  to  apply  only  to  the  case 
before  them,  and  was  not  therefore  so  guarded  in  relation  to  the 
effect  of  the  contract  in  transferring  the  property,  as  it  would 
doubtless  have  been  if  the  rights  of  innocent  third  parties  had 
been  in  question. 

§  440.  In  Load  v.  Green  (d)  the  buyer  purchased  the  goods 
on  the  1st  July,  they  were  delivered  on  the  4th,  and  a   Load  v. 
fat  in  bankruptcy  issued  on  the  8th.     It  was  uncertain   Green, 
whether  the  act  of  bankruptcy  had  been  committed  prior  to  the 
purchase.     The  jury  found  that  the  buyer  purchased  with  the 
fraudulent  intention  of  not  paying  for  the  goods ;  and  it  was  held, 
that  even  assuming  the  act  of  bankruptcy  to  have  been  committed 
after  the  purchase,  "  the  plaintiff  had  a  right  to  disaffirm  it,  to 
revest  the  property  in  the  goods,  and  recover  their  value  in  trOver 
against  the  bankrupt."  (e)     In  the  early  case  of  Parker   parker  v. 
V.  Patrick,  (/)    the   king's  bench  held,  in  1793,   that   ^*'^'^^- 

(6»)  [Dibblee   i;.   Sheldon,   10  Blatchf.  286;  King  w.  Phillips,  8  Bosw.  603 ;  Wig- 

178.]  gin  V.  Day,  9  Gray,  97  ;   Dow  v.  Sanborn, 

(c)  [See  cases  in  note  (e)  below.]  3  Allen,  181,  182;   Thompson  v.  Rose,  16 

{d)    15    M.  &   W.   216;    [Buckley    v.  Conn.  71,  81  ;  Powell  v.  Bratllee,  9  Gill  & 

James,  1  Cr.  &  Dix  Circ.  R.  138,  Greene,  J.  220,  248,  278 ;    Peters  v.  Hilles,  48  Md. 

Serjt.  p.  139.]  506;  Dellone  v.  HuU,  47  lb.  112;   Foot  v, 

(e)  [It  is  settled  in  the  American  courts,  Jones,  1  Alb.  L.  J.  123;  Meacham  i;.  Col- 

Pureha«e  f     ^^  *  ^^^  weight  of  authority,  lignon,  7  Daly,  402 ;    Talcott  v.  Hender- 

good^with       that  a  purchase  of  goods  by  son,  31  Oh.  St.  162;   Bidault  v.  Wales,  19 

mJTto^^y       one  who,  at  the  time,  intends  Mo.  36  ;   S.  C.  20  lb.  546 ;   Redington  v. 

for  them,        not  to  pay  for  them,  is  snch  a  Roberts,  25  Vt  694,  695  ;  Kline  v.  Baker, 

fraud  as  will  entitle  the  ven-  99  Mass.  253,  255 ;   Nichols  v.  Michael,  23 

dor  to  avoid  the  sale,  althoagh  there  were  N.  Y.  264 ;   Hennequin  v.  Naylor,  24  lb. 

no  fraudulent  misrepresentations  or  false  139;  Ash  v.  Putnam,  1  Hill  (N.  Y.),  302  ; 

pretences.    Barnard  t7.  Campbell,  65  Barb.  Gary  v.  Hotailing,  lb.  311;   Bigelow  v. 

(/)  5  T.  R.  175. 
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where  goods  had  been  obtained  on  false  pretences,  and  the  guilty 
party  had  been  convicted^  the  title  of  the  original  owner  could  not 

Heaton^  6  lb.  43  ;  Stewart  v.  Emerson,  52  Hud,  586 ;  Talcott  t*.  Henderson,  31  Oh. 
N.  H.  301 J  Rowley  i;.  Bigelow,  12  Pick.  St.  162  ;  Shipman  v.  Seymonr,  40  Mich. 
307,  311,  312;  Nichols  v.  Pinner,  18  N.  Y.  274;  Klein  p.  Rector,  57  Miss.  538.  In 
395;  Hall  v.  Naylor,  18  lb.  588,  589;  £x  parte  Whit  taker,  In  re  Shackleton,  L. 
Mitchell  V.  Worden,  20  Barb.  253;  Bnck-  R.  10  Ch.  Ap.  446,  it  appeared  that  on 
ley  V.  Artcher,  21  lb.  585;  Parker  v.  December  1st  S.  committed  an  act  of 
Byrnes,  1  Lowell,  539,  542 ;  Biggs  v.  bankruptcy ;  and,  on  December  3d,  a  pe- 
Barry,  2  Curtis,  262 ;  Fox  v.  Webster,  46  tition  for  adjadication  was  filed  and  served. 
Mo.  181 ;  Davis  v,  McWhirter,  40  U.  C.  Q.  On  December  5th,  S.  purchased  wool  aK 
B.  598.  To  show  that  these  authorities  auction,  and  was  allowed  to  take  the  wool 
are  founded  upon  correct  principle,  noth-  without  paying  for  it,  as  the  seller  sup- 
ing  need  be  added  to  the  lo«;ical  and  ex-  posed  S.  to  be  solvent.  December  I4th 
haustive  judicial  argument  of  Mr.  Jastice  8.  was  adjudicated  a  bankrupt ;  and  on 
Doe,  in  Stewart  v.  Emerson,  52  N.  H.  301.  December  21st  the  seller,  who  had  first 
Opposed  to  the  above  doctrine  are  the  heard  of  the  bankruptcy  proceedings  on 
PennBylva-  Cases  of  Smith  v.  Smith,  21  December  19th,  gave  notice  that  he  te- 
nia docthDe  Penn.  St.  367,  and  Backen-  scinded  the  contract  on  the  ground  of 
toss  V,  Spcicher,  31  lb.  324,  fraud,  and  demanded  to  have  the  wool 
by  which,  in  the  opinion  of  the  supreme  returned  ;  bat  it  was  held  that,  as  it  did 
court  of  Pennsylvania,  there  must  be  not  appear  that  S.  purchased  the  wool 
"  ariifice  intended  and  fitted  to  deceive,  without  any  intention  of  paying  for  it, 
practised  by  the  buyer  upon  the  seller,"  in  the  trustee  in  bankruptcy  was  entitled  to 
order  to  constitute  such  a  fraud  as  will  the  wool.  In  Morse  t;.  Shaw,  124  Mass. 
make  the  sale  void  ;  and  that  the  buyer's  59,  A.  went  to  B.  to  buy  wool,  and  after 
intention  not  to  pay  for  the  goods,  and  some  conversation  as  to  his  business  con- 
concealment  of  his  own  insolvency,  are  dition  and  credit,  agreed  to  go  home  and 
not  such  a  fraud.  But  to  avoid  a  sale  prepare  a  statement  of  his  aflfairs.  Soon 
Not  enough  Upon  the  ground  that  the  after  he  called  u|)on  B.  again,  took  out  a 
thatTendee  vendee  did  not  intend  to  pay  memorandum  book,  apparently  read  it, 
»eir  to  be  in-  for  the  goods,  it  is  not  enough  and  said :  "  I  want  to  tell  you  how  1  stand. 
solvent.  ^  show  that  he  knew  himself  I  could  pay  every  dollar  of  indebtedness 
to  be  insolvent,  and  had  no  reasonable  ex-  of  mine,  including  the  mortgages  on  my 
pectation  of  being  able  to  pay  for  them  real  estate,  and  not  ow^e  on  that  real  estate 
when  purchased.  Biggs  v.  Barry,  2  Cur-  more  than  $15,000  or  $20,000."  Mor- 
tis, 259 ;  Rowley  r.  Bigelow,  12  Pick.  307;  ton  J.  said:  "Such  a  repre-  vender's 
Hodgeden  v.  Hubbard,  18  Vt.  504;  Lloyd  sentation  may  be  susceptible  •tatemrnt 
V.  Brewster,  4  Paige,  537  ;  Andrew  v.  Die-  of  either  of   two   interpreta-   ei«l  coodi-  " 

terich,  14  Wend.  31;    Cross  v.  Peters,  1  tions.     It  may  be  intended  as    '»»nmaybe 

*  *  ^  BUtement  of 

Greenl.  378  ;   Powell  v.  Bradlee,  9  Gill  &  a  wilfully  false  statement  of  a    factor  of 

J.  220 ;  Redington  v.  Roberts,  25  Vt.  694,  fact,  and  may  be  understood   <>P*"^<>°- 

695;    Garbutt  v.  Bank  of  Prairie  &c.  22  as  a  statement  of  a  fact.     Or  it  maybe 

Wis.  384;  Henncquin  v.  Naylor,  24  N.  Y.  intended  as  the  expression  of  the  opinion 

139 ;   Conyers  v.  Ennis,  2  Mason,  236 ;  or  estimate  which  the  owner  has  of  the 

Johnson  v.  Monell,  2  Abb.  (N.  Y.)  App.  value  of  his  property,  and  may  be  so  un- 

Dec.  470  ;    Rodman    v,   Thalheimer,   75  dcrstood In  such  cases,  it  is  for 

Penn.  St.  232,.  and  cases  cited;  Byrd  v.  the  jury  to  determine  whether  the  repre> 

Hall,  2  Keyes,'  646 ;   Morrill    v.   Black-  sen ta tions  were  intended  and  understood 

man,  42  Conn.  324  ;    Fitih  v.  Payne,  7  as  statements  of  facts,  or  mere  expressions 
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prevail  against  the  rights  ot  a  pawnbroker,  wlio  liad  made  bond 
fide  advances  on  them  to  the  fraudulent  possessor.  This  ji^m^iis 
case  has  been  much  questioned,  but  the  only  difficulty  ""''- 
in  it  may  be  overcome  by  adopting  the  suggestion  made  by  Parke 
B.  in  Load  v.  Green,  namely,  that  the  false  pretences  were  buc- 
cessfiil  in  causing  the  owner  to  make  a  mle  of  the  goods,  in  which 
event  an  innocent  third  person  would  be  entitled  to  hold  thera 
against  him.  Several  of  the  judges  made  remarks  on  the  case,  in 
White  V.  Garden,  ((/)  and  it  was  cited  by  the  court  aa  one  of  the 
acknowledged  authorities  on  this  subject  in  Stevenson  v.  Newn- 
bam.  (K) 

§  441.  In  Powell  v.  Hoyland,  (0  decided  in  1851,  Parke  B. 
expressed  a  strong  impression  that  trespass  would  not  poweil  e. 
lie  for  goods  obtained  by  fraud,  "  because  fraud  does  Hojinod. 
transfer  tiie  property,  though  liable  to  be  divested  by  the  person 
deceived,  if  he  chooses  to  consider  the  property  as  not  whiles 
having  vested."  (ft)  In  White  v.  Garden  (0  the  inno-  G^J^n. 
cent  purchaser  from  a  frau(!ulent  vendee  was  protected  against 
the  vendor,  and  all  the  judges  expressed  approval  of  the  opinion 
given  by  Parke  B.  in  Load  v.  Green.  In  Stevenson  v.  sievpnuon 
Newnham,  (»i)  in  1853,  Parke  B.  again  gave  the  unan-  ham. 
imous  opinion  of  the  exchequer  chamber,  that  the  effect  of  fraud 
"  IB  not  absolutely  to  avoid  the  contract  or  transaction  which  has 
been  caused  by  that  fraud,  but  to  render  it  voidable  at  the  option 
of  the  party  defrauded.  The  fraud  onlif  gioes  a  ri<iht  to  rescind. 
In  the  first  iiiBttiiice,  (he  pruperti/ pasaes  in  the  subject-matter. 
An  innocent  purchaser  from  the  fraudulent  possessor  may  acquire 
an  indisputable  title  to  it  though  it  is  voidabln  between  the  original 
parties."  («)  This  decision  was  not  impugned,  when  the  excheq- 
uer chamber,  in  Kingstord  w.  Merry,  (o)  in  1856,  held  Kmip.rgrd 
that  the  defendant,  an  innocent  third  person,  who  had  "-Merry. 
made  advances  on  goods,  could  not  maintain  a  defence  against  the 
plaintiffs,  the  true  owners.  In  that  case,  the  party  obtainiur;  the 
advances  bad  procured  the  delivery  of  the  goods  to  himself  by 

of    opinion    or    judgment."      Gregory   v.  (i)  6  Ex.  67-72. 

Schoenell.  bh  laH.  101  ;    tjtubbs  v.  John-  (jt)  [Ante.  %  4.^3.  notp  (/).| 

son,  1  ST  Muss.  219;    Muraa   «.  Dearborn,  (/)   10  C.  B.9I9.  unil  20  L,  J,  C.  P.  167. 

109  lb.  593.1  (<«)  [Jnle,  §  433,  rotf  (0.| 

(fl)   lOC.B.  919,aiid20L.  J.  C.  P.  167.  (n)  13  C.  B.  .101,  nDil  *J2  1..J.  C.  P.  110, 

(A)- 13  C.   B.  iSb,  and  ii  L.  J.  C.  P.  (o)  1  U.  &N.  503;  S6  L.J.  Ex.  S3. 

110. 
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falsely  representing  that  a  sale  bad  been  made  to  Mm  by  the  own- 
er's agents,  the  court  saying  on  these  facts  that  the  parties  "  never 
did  stand  in  the  relation  of  vendor  and  vendee  of  the  goods,  and 
there  was  no  contract  between  them  which  the  plaintiffs  might 
either  affirm  or  disaffirm."  (j?)  This  decision  reversed  the  judg- 
ment of  the  exchequer  of  pleas,  (g)  but  it  was  explained  by  Bram- 
well  B.  in  Higgins  v.  Burton,  infra^  and  by  Lord  Chelmsford  in 
Pease  v.  Gloahec,  infra^  that  this  was  only  by  reason  of  a  changed 
state  of  facts,  and  that  the  principles  on  which  both  courts  pro- 
ceeded were  really  the  same. 

§  442.  In  Clough  v.  The  London  &  North  Western  Railway 
Cioufih  V.  Company,  (r)  the  exchequer  chamber  gave  an  impor- 
&*N^v^  tant  decision  upon  several  questions  involved  in  the  sub- 
Ky.  Co.  ject  now  under  examination.  The  decision  was  prepared 
by  Blackburn  J.,  though  delivered  by  Mellor  J.  («)  The  facts 
were,  that  the  London  Pianoforte  Company  sold  certain  goods  to 
one  Adams,  on  the  18th  May,  1866,  for  which  he  paid  68Z.  in 
cash,  and  pave  his  acceptance  at  four  months  for  135Z.  8«.,  the 
whole  residue  of  the*  price.  He  directed  the  vendors  to  forward 
the  goods  by  the  defendants'  railway  to  the  address  of  the  plaintiff 
at  Liverpool,  whom  he  represented  to  be  his  shipping  agent.  On 
the  arrival  of  the  goods  in  Liverpool  the  defendants  could  not 
find  Clough  at  the  address  given  by  Adams,  and  in  a  letter  to  the 
vendors,  the  Pianoforte  Company,  the  defendants  stated  this  fact, 
and  asked  for  instructions.  Almost  at  the  same  time  the  vendors 
learned  that  Adams  was  a  bankrupt,  and  at  9.30  A.  M.  on  the 
22d  May  they  sent  notice  to  the  defendants  in  London^  to  stop 
the  goods  in  transitu  ;  but  before  this  notice  reached  Liverpool^ 
the  plaintiff  had  there  demanded  the  goods,  and  the  defendants 
had  agreed  to  hold  them  as  warehousemen  for  him,  thus  putting 
an  end  to  the  transitus.  The  vendors  nevertheless  gave  an  in- 
demnity to  the  defendants,  and  obtained  delivery  of  the  goods  to 
themselves,  so  that  they  were  the  real  defendants  in  the  case. 
The  plaintiff  demanded  the  goods  of  the  defendants,  and  on  hear- 
ing that  they  had  been  returned  to  the  vendors,  brought  his  action 
on  the  2d  June,  in  three  counts :  1.  trover ;  2.  against  them  as 

(/))  [Barker  v,  Dinsmore,  72  Fenn.  St.         («)  So  stated  to  the  aatbor  recently  hj 

427.]  Mellor  J.  in  the  presence  of  Blackbom 

(q)  11  Ex.  577  ;  2.5  L.  J.  Ex.  166.  J.  on  the  argument  of  a  cause  in  the  ex- 

(r)  L.  R.  7  Ex.  26.  chequer  chamber. 
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warehousemen  ;  3.  as  carriers.  Up  to  the  date  of  the  trial,  the 
vendors  were  treating  the  contract  as  subsisting^  and  relying  on  the 
right  to  stop  in  transitu;  but  on  the  cross-examination  of  the 
plaintiff  and  Adams  at  the  trial,  the  defendants  elicited  sufficient 
facts  to  show  a  strong  case  of  concerted  fraud  between  the  two 
to  get  possession  of  the  goods,  in  order  to  sell  them  at  auction, 
and  retain  the  proceeds  without  paying  for  them.  They  were 
allowed  to  file  a  plea  to  that  effect,  and  the  jury  found  that  the 
fraud  was  proved.  The  exchequer  of  pleas  decided  in  favor  of  the 
plaintiff,  on  the  ground  that  the  vendors  had  not  elected  to  set 
aside  the  contract,  nor  offered  to  return  the  cash  and  acceptance, 
before  delivering  the  plea  of  fraud  at  the*  trial  after  the  cross-ex- 
amination, and  had  up  to  that  time  treated  the  contract  as  sub- 
sisting ;  and  further,  on  the  ground  that  the  rescission  came  too 
late  after  the  plaintiff  had  acquired  a  vested  cause  of  action  against 
the  defendants.  On  these  facts  it  was  held :  1st.  That  the 
property  in  the  goods  passed  by  the  contract  of  sale  ;  that  the 
contract  was  not  void,  but  only  voidable,  at  the  election  of  the 
defrauded  vendor.  2d.  That  the  defrauded  vendor  has  the  right 
to  this  election  at  any  time  after  knowledge  of  the  fraud,  until  he 
has  affirmed  the  sale  by  express  words  or  unequivocal  acts.  3d. 
That  the  vendor  may  keep  the  question  open  as  long  as  he  does 
nothing  to  affirm  the  contract ;  and  that  so  long  as  he  has  made 
no  election  he  retains  the  right  to  avoid  it,  subject  to  this,  that  if 
while  he  is  deliberating  an  innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if,  in  consequence  of  his  delay,  the 
position  even  of  the  wrong-doer  is  affected,  he  will  lose  his  right 
to  rescind.  4th.  That  the  vendor's  election  was  properly  made 
by  a  plea  claiming  the  goods  on  the  ground  that  he  had  been  in- 
duced to  part  with  them  by  fraud,  and  there  was  no  necessity  for 
any  antecedent  declaration  or  act  in  pais,  5th.  That  the  vendor 
was  not  bound  in  his  plea  to  tender  the  return  of  the  money  and 
acceptance,  because  they  had  been  received,  not  from  the  pl^iintiff, 
but  from  Adams,  who  was  no  party  to  the  action.  And  finally, 
that  on  the  whole  case  the  defendants  were  entitled  to  the  ver- 
dict. (0 

§  443.  It  is  not  necessary  that  there  should  be  a  judgment  of 

(0  These  principles  have  been  reaf-  L.  R.  8  Ex.  197,  reversing  the  judpment 
firmed  by  the  exchequer  chamber  in  Mor-  reported  in  L.  R.  8  Ex.  40.  [See  Webb 
rison  v.  The  Universal  Marine  Ins.  Co.     t;.  Odell,  49  N.  Y.  583.] 
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court  in  order  to  effect  the  avoidance  of  a  contract,  when  the  de- 
jj  .,  ^  ceived  party  repudiates  it.  The  rescission  is  the  legal 
ment  nee-  consequencc  of  his  election  to  reject  it,  and  takes  date 
effect  a  re-  from  the  time  at  which  he  announces  this  election  to  the 
scission.  opposite  party.  Thus,  in  Reese  River  Silver  Mining  Co. 
V.  Smith,  (w)  the  House  of  Lords  held  the  defendant  entitled  to 
Silver  Min-  have  his  name  removed  from  the  list  of  contributory 
Smith.  shareholders  in  the  plaintifTs  company,  although  his 
name  was  on  the  register  when  the  company  was  ordered  to  be 
wound  up  ;  on  the  ground  that  he  had,  prior  to  the  winding-up 
order,  notified  his  rejection  of  the  shares,  and  commenced  pro- 
ceedings to  have  his  name  removed.  On  this  ground  the  case 
Hiffffons  V  ^^  distinguished  from  Oakes  v.  Turquand.  (a:)  In  Hig- 
Burton.  gons  v.  Burtou,  (y)  a  discharged  clerk  of  one  of  plain- 
tiffs' customers  fraudulently  obtained  from  plaintiffs  goods  in  the 
name  and  as  being  for  the  account  of  the  customer,  and  sent  them 
at  once  to  defendant,  an  auctioneer,  for  sale.  Held  that  there 
had  been  no  sale,  but  a  mere  obtaining  of  goods  from  plaintiff  on 
false  pretences,  that  no  property  passed,  and  that  defendant  was 
liable  in  trover.  Plainly  in  this  case  the  plaintiffs,  although  de- 
livering the  possession,  had  no  intention  of  transferring  the  prop- 
erty to  the  clerk,  and  the  latter,  therefore,  could  transfer  none 
Hardman  ^  ^^®  auctioneer.  In  Hardman  v.  Booth  (z)  the  plain- 
V.  Booth,  tiff  went  to  the  premises  of  Gandell  &  Co.,  a  firm  not 
previously  known  to  him,  but  of  high  credit,  to  make  a  sale  of 
goods,  and  was  there  received  by  Edward  Gandell,  a  clerk,  who 
passed  himself  off  as  a  member  of  the  firm,  and  ordered  goods, 
which  were  supplied,  but  which  Edward  Gandell  sent  to  the 
premises  of  Gandell  &  Todd,  in  which  he  was  a  partner.  The 
plaintiff  knew  nothing  of  this  last-named  firm,  and  thought  he  was 
selling  to  "  Gandell  &  Co."  The  goods  were  pledged  by  Gandell 
&  Todd  with  the  defendant,  an  auctioneer,  who  made  bond  fide 
advances  on  them.  The  plaintiff's  action  was  trover,  and  was 
maintained,  all  the  judges  holding  that  there  had  been  no  contract, 
that  the  property  had  not  passed  out  of  the  plaintiff,  and  that  the 
defendant  was  therefore  liable  for  the  conversion,  (z^)     In.  1866, 

(u)  L.  R.  4  Eng.  Ap.  64;  2  Ch.  Ap.  (z^)    [The  case  of  Hardman  v.  Booth 

604.  was  followed  in  Lindsay  r.  Cundj,  2  Q. 

(x)  L.  R.  2  Eng.  Ap.  325.  B.  Div.  96,  in  which  it  appeared  that  one 

(.y)  26  L.  J.  Ex.  342.  Alfred  Blenkam,  in  1873,  hired  a  third 

{z)  1  H.  &  C.  803;  32  L.  J.  Ex.  105.  floor  at  No.  37  Wood  Street  and  5  Little 
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Pease  v.  Gloahec,  (a)  on  appeal  from  the  admiralty  court,  was 
twice  argued  by  very  able  counsel.  After  advisement,  p  ^ 
the  privy  council,  composed  of  Lord  Chelmsford,  Knight  doahec. 
Bruce,  and  Turner,  Lords  J  J.,  Sir  J.  T.  Coleridge,  and  Sir  E. 
V.  Williams,  delivered  a  unanimous  decision.  The  principle 
laid  down  in  Kingsford  v.  Merry,  as  stated  by  the  court  of  ex- 
chequer (and  not  affected  by  the  reversal  of  their  judgment  in 
the  exchequer  chamber),  was  aCBrmed  to  be  the  true  rule  of  law, 
viz. :  *'  Where  a  vendee  obtains  possession  of  a  chattel  with  the 
intention  by  the  vendor  to  transfer  both  the  property  and  posses- 
sion, although  the  vendee  has  committed  a  false  and  fraudulent 
misrepresentation  in  order  to  effect  the  contract  pr  obtain  the  pos- 
session, the  property  vests  in  the  vendee  until  the  vendor  has  done 
some  act  to  disaffirm  the  transaction ;  and  the  legal  consequence 
is,  that  if  before  the  disaffirmance  the  fraudulent  vendee  has 
transferred  either  the  whole  or  a  partial  interest  in  the  chattel  to 
an  innocent  transferee,  the  title  of  such  transferee  is  good  against 
the  vendor."  (6) 

§  444.  It  is  a  fraud  on  the  vendor  to  prevent  other  persons 

Love  Lane,  Cheapside.    There  was  a  well-  time  the  defendants  had  bought  of  Blen- 
lindmy  v.      known  firm  of  William  Blen-  karn    250  dozen  cambric    handkerchiefs, 
Ciindy.           kiron  &  Sons,  which  had  for  and  had  resold  them  all  to  different  per- 
many  years  carried  on  business  at  No.  123  sons  before  the  fraud  of  Blenkarn  was  dis- 
Wood  Street.     Blenkarn  wrote  letters  at  covered.    The  jury  found  that  the  defend 
the  end  of  1873  to  the  plaintiffs,  by  the  ants  were  &ond^c?e  purchasers  of  the  hand- 
first  proposing  to  order,  and  by  the  others  kerchiefs,  and  that  they  were  part  of  the 
ordering,  a  large  quantity   of  handker-  handkerchiefs   sold   by   the    plaintiffs    to 
chiefs  from  the  plaintiffs.    Those  letters  Blenkarn.     The  plaintiffs  having  brought 
bad  a  printed  heading,  •*37  Wood  Street,  an  action  for  the  conversion  of  the  goods, 
Cheapside,  London,  entrance,  second  door  it  was  held  in  the  court  of  appeals,  revers- 
in  Little   Love   Lane,"  and  were  signed  ing  the  decision  of  the  queen's  bench  di- 
"  A.  Blenkarn  &  Co.,"  written  in  such  a  vision,  that  the  plaintiffs  intended  to  deal 
way  that  it  was  evidently  intended  to  be  with    Blenkiron   &   Sons,   and   therefore 
read,  " A.  Blenkiron  &  Co."    One  of  the  there  was  no  contract  with    Blenkarn; 
plaintiffs  had  known  the  firm  of  Blenkiron  that   the    property  of    the   goods   never 
&  Sons  several  years  before,  and  knew  passed  from  the  plaintiffs ;  and  that  they 
they  were  respectable.  The  plaintiffs  wrote  were  accordingly  entitled  to  recover  in  the 
several  letters  addressed  to  "  Messrs.  Blen-  action.    Affirmed  in  the  House  of  Lords, 
kiron  &  Co.,  37  Wood  Street,"  and  they  L.  R.  3  App.  Cas.  459.] 
forwarded  several  lots  of  handkerchiefs  to         (a)  L.  B.  1  P.  C.  220 ;  3  Moore  P.  C. 
the  same  address,  heading  the  invoices,  K.  S.  566.    And  see  Oakes  v.  Turquand, 
'*  Messrs.    Blenkiron    &    Co.,    London."  L.  R.  2  H.  L.  Eng.  App.  325. 
The  fraad  was  afterwards  discovered,  and         (6)  [Ante,  §  433,  note  (i) ;  Shaw  C.  J. 
Blankarn  was  indicted  and  convicted  of  in  Rowley  v.  Bigelow,  12  Pick.  307,312; 
obtaining  the  goods  by  false  pretence  of  Titcomb  v.  Wood,  38  Maine,  561-563.J 
being  Blenkiron  &  Sons.    In  the  mean 
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from  bidding  at  an  auction  of  the  goods  sold,  and  where  the  buyer 

It  is  a  fraud  ^^^'  ^y  *^"   addtess  to  the  company  assembled  at  the 

on  veiidor  auction,  persuaded  them  that  he  had  been  wrongred  by 

to  prevent  /^               tit                                                 .              . 

others  from  the   vendor,   and  that  they   ought  not  to    bid  against 

auction  *  the  buyer,  the  purchase  by  him  was  held  to  be  f raudu- 

"*^*-  lent  and  void,  (c) 


(c)  Fuller  v.  Abrahams,  3  B.  &  B.  116 ; 
[Raynes  i\  Crowder,  14  U.  C.  C.  P.  Ill  ; 
People  V.  Lord,  6  Hun,  390;  Jackson  r. 
Morter,  82  Penn.  St.  291.  As,  on  the 
Purchaiier  one  hand,  a  seller  cannot  ap- 
Sherefrom'  I^int  puffers  to  delude  the 
blddiug.  purchaser,  so,  on  the  othei',  if 

a  purchaser,  by  his  conduct,  deter  other 
persons  from  bidding,  the  sale  will  not  be 
binding.  But  one  person  may  legally  bind 
himself  not  to  bid  against  another.  Gal- 
lon V.  Emu 9, 1  Colly er,  243.  And  such  an 
agreement  has  been  held  valid  where  the 
sale  was  made  by  order  of  the  court.  Re 
Carew's  Estate,  4  Jur.  N.  S.  1290;  26 
Bcav.  187.  The  law,  however,  generally 
dii^countenances  combinations  or  agree- 
ments on  the  part  of  purchasers,  the  ob- 
jects and  effects  of  which  are  to  chill  a  sale 
at  auction,  and  stifle  competition,  by  de- 
nying  to  any  party  to  such  agreement  or 
combination  any  benefit  from  the  sale. 
Hamilton  v.  Hamilton,  2  Rich.  Eq.  355 ; 
Woods  V.  Hudson,  5  Munf.  423;  Troup  v. 
Wood,  4  John.  Ch.  228, 254 ;  Meech  u.  Ben- 
nett, Hill  &  Dcnio,  192 ;  Phippen  v.  Stick- 
ney,  3  Met.  3S7,  388;  Jones  v.  Caswell, 
3  John.  Cas.  29 ;  Doolin  v.  Ward,  6  John. 
194;  Wilbur i;.yow, 8  lb.  444;  Thomp- 
son V.  Davies,  13  lb.  112;  Gardiner  v. 
Morse,  25  Maine,  140;  Pike  v.  Balch, 
88  lb.  302  ;  Hayncs  t;.  Crutcbfield,  7  Ala. 
189  ;  SlinglufT  r.  Eckel,  24  Penn.  St.  472; 
Newman  v.  Meek,  1  Freem.  Ch.  441 ; 
Johnston  v.  La  Mottc,  6  Rich.  Eq.  347  ; 
Hook  V,  Turner,  22  Mo.  (1  Jones^  333; 
Wooton  ».  Hinkle,  20  lb.  290;  Loyd  v. 
Malone,  23  III.  43 ;  Trust  v.  Delaplaine, 
3  E.  D.  Smith,  219 ;  Dudley  v.  Little,  2 
Ham.  (Ohio)  505  ;  Piatt  v.  Oliver,  1  Mc- 
Lean, 295 ;  Gulick  v.  Ward,  5  Halst.  87 ; 
Dick  V.  Lindsay,  2  Grant,  431  ;  Fenner  v. 
Tucker,  6  R.  I.  551 ;  Martiti  v.  Ranlett,  5 
Rich.  541  ;  Cocks  v.  Izard,  7  Wall.  559. 


The  court  of  North  Carolina,  in  Smith  v. 
Greenlee,  2  Dev.  126,  while  Bathooest 
sustaining  the  e:cneral  doctrine  »!?»«•«>•«»' 
that  a  sale  may  be  avoided  enl  tbnc  one 
when  made  to  one  in  behalf  bki^„i*/^be 
of  an  association  of  bidders  valid, 
designed  to  stifle  competition,  at  the  same 
time  concede  that  this  rule  would  not  ap- 
ply to  an  association  shown  to  be  formed 
for  honest  and  just  purposes,  as  in  the 
case  of  a  union  of  several  persons,  formed 
on  account  of  the  magnitude  of  the  sale,  or 
where  the  quantity  offered  to  a  single  bid- 
der exceeded  the  amount  which  any  one 
individual  might  wi>h  to  purchase  on  his 
own  account.  In  Phippen  v.  Stickncy,  3 
Met.  387,  3S8,  which  was  decided  on  sim- 
ilar principles,  it  was  held  that  an  agree- 
ment by  two  or  more  persons  that  one  of 
them  only  will  bid  at  an  auction  of  prop- 
erty, and  will  become  the  purchaser  for 
the  beneflt  of  them  all,  is  illegal,  if  it  be 
made  for  the  purpose  of  preventing  com- 
petition at  the  biddings,  and  depressing 
the  price  of  the  property  below  the  fair 
market  value  ;  but  that  such  an  agree- 
ment is  not  ille^'al,  if  the  purpose  of  it  be 
to  enable  each  of  the  parties  to  become  a 
purchaser,  when  he  desires  a  part  of  the 
property  offered  for  sale,  and  not  the  whole 
lot,  or  if  the  agreement  be  for  any  other 
honest  and  reasonable  purpose.  See  Sronll 
t;.  Jones,  1  Watts  &  S.  128;  Wolfe  o. 
Luyster,  1  Hall,  146 ;  Jenkins  v.  Hogg, 

2  Const.  Ct.  (S.  Car.)  8.21 ;  Gardiner  v. 
Morse,  25  Maine,  140;   Swit/er  v.  Skiles, 

3  Gilman,  529;  McMinn  t;.  Phipps,  3 
Sneed  (Tenn.),  196;  Jenkins  v.  Frink, 
30  Cal.  586;  Allen  r.  Stephanes,  18 
Texas,  658;  Dick  v.  Cooper,  24  Penn. 
St,  217;  Kearney  v.  Taylor,  15  How.  (TJ. 
S.)  519-521 ;  Slater  v.  Maxwell,  6  Wall. 
268.] 
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§  445.  Where  the  fraud  on    the  vendor  consists  in  the  defend- 
ant's inducing  hira  by  false  representations  to  sell  goods   where 
to   an  insolvent  third  pei*son,  and  then   obtaining  the   hfduced'*by 
goods  from  that  third  person,  the  price  may  be  recovered   {"^n  insoi- 
f rom  the  defendant  as  though  he  had  bought  directly  in    vent  third 
his  own  name,  for  his  possession  of  the  vendor's  goods    jj.jj  ^ 
unaccounted  for  implies  a  contract  to  pay  for  them,  and    Perrott. 
he  cannot  account  for  his  possession,  save  through  his  own  fraud, 
which  he  is  not  permitted  to  set  up  in  defence,  (rf)     In  Biddle  v. 
Levy  (e)  the  defendant  told  plaintiff  that  he  was  about   ^\^^\q  ,,. 
to  retire  from   business  in  favor  of  his  son,  who  was  a    ^^'y- 
youth  of  seventeen  years  of  age,  but  would  watch  over  him.     He 
then  introduced  his  son  to  the  plaintiffs,  who  sold  to  the  son  goods 
to  the  value  of  800Z.     The  representations  were  false  and  fraudu- 
lent, and  Gibbs  C.  J.  held  an  action  for  goods  sold  and  delivered 
to  be  maintainable  against  the  father.    These  two  cases  probably 
rest  on  the  principle  that  the  nominal  purchasers  were  secret  agents 
buying  for  the  parties  committing  the  fraud,  who  were  really  the 
undisclosed  principals.     (Thompson  v.  Davenport,  2  Smith's  L. 
C.  347.) 

§  446.  Where,  however,  the  fraud  on  the  vendor  is  effected  by 
means  of  assurances  given  by  a  third  person  of  the  buy- 
er's solvency  and  ability,  the  proof  that  such  assurances    means  of 
were  made  must  be  in  writing,  as  required  by  the  6th   senTatTo^T" 
section  of  Lord  Tenterden's  act  (9  Geo.  4,  c.  14),  which   goWencv' 
provides  "  that  no  action  shall  be  brought  whereby  to   ^-^  ^'"^^ 
charge  any  person  upon  or  by  reason  of  any  representa-    "*"*^  ^® 
tion  or  assurance  made  or  given  concerning  or  relating   written  eV- 
to  the  character,  conduct,  credit,  ability,  trade,  or  deal- 
ings of  any  other  person,  to  the  intent  or  purpose  that  such  other 
person  may  obtain  credit,  money,  or  goods  upon,  (/)  unless  such 
representation  or  assurance  be  made  in  writing,  signed  by  the 
party  to  be  charged  therewith."  (^)     The  construction    ^^^^^  ^ 
of  this  section  was  much  debated  in  the  case  of  Lyde  v.   Barnard. 

(</)  Hill  V.  Perrott,  3  Taunt.  274.    [See  credit."    See  remarks  of   the  judges  in 

Phelan  v,  Crosby,  2  Gill,  462.]  Lyde  v.  Barnard,  1  M.  &  W.  101. 

(e)  1  Stark.  20.  {g)  [Statutes  similar  to  this  have  been 

{/)   This   word  *'  upon "  is,   perhaps,  enacted  in  several  of  the  American  states. 

a  mistake  for  ''thereupon;"  perhaps  the  See  1  Chitty  Contr.  (11th  Amer.  ed.)  581, 

words  ought  to  be  "  money  or  goods  upon  and  note  (6) ;  Browne  St.  of  Frauds,  §§ 

181  e/  seq,;  2  Kent,  488  et  seq.] 
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Barnard,  (A)  in  which  the  judges  of  the  exchequer  were  equally 
Haaiock  r.  divided,  but  the  case  had  no  reference  to  a  sale  of  goods. 
Ferguson.  Iq  Haslock  V,  Fergusou,  (A^)  the  action  was  against  the 
defendant  for  an  alleged  fraudulent  declaration  to  the  plaintiff  that 
one  Barnes  was  of  fair  character,  by  which  representation  the  plain- 
tiff was  induced  to  sell  goods  to  Barnes,  the  proceeds  of  which 
were  partly  applied  to  the  benefit  of  the  defendant.  The  court 
held  that  parol  evidence  of  the  alleged  representation  was  inad- 
missible, overruling  a  distinction  which  Sir  John  Campbell,  for  the 
plaintiff,  attempted  to  support,  "  that  the  gist  of  the  action  was 
not  the  misrepresentation  of  character,  but  the  wrongful  acquisi- 
Devauxv.  tion  of  property  by  the  defendant."  In  Devaux  v.  Stein- 
kei/er.  kcUer  (i)  it  was  held  that  a  representation  made  by  a 

Represen-  partner  of  the  credit  of  his  firm  was  a  representation  of 
partner^!  ^^^  Credit  of  "  another  person"  within  the  meaning  of 
hu^firm!  ^^^  statute  ;  and  in  Wade  v.  Tatton,  (A)  in  the  excheq- 
Wade  r.  ^^^  chamber,  that  where  there  were  both  verbal  and  writ- 
Tatton.  ^Q^  representations,  an  action  will  lie  if  the  written 
representations  were  a  material  part  of  the  inducement  to  give 
credit. 

§  447.  The  effect  of  concealment  or  false  representations  made 
False  rep-    by  the  buyer,  with  a  view  to  induce  the  owner  to  take 

resenta-  j  j      ^  . 

tions  by  less  for  his  goods  than  he  would  otherwise  have  doue, 
order  to  does  not  appear  to  have  been  often  considered  by  the 
che^^r/  courts.  Chancellor  Kent  carries  the  doctrine  on  the  sub- 
ject of  fraud  much  farther  than  could  be  shown  to  be  maintain- 
able by  decided  cases,  and  states  it  in  broader  terms  than  are 
deemed  tenable  by  the  later  editors  of  his  Commentaries,  (l) 
Under  the  head  of  "  Mutual  Disclosures,"  he  lays  down,  in  re- 
lation to  sales-,  the  proposition  that,  "  as  a  general  rule,  each  party 
is  bound  to  communicate  to  the  other  his  knowledge  of  the  mate- 
rial facts,  provided  he  knows  the  other  to  be  ignorant  of  them 
and  they  be  not  open  and  naked,  or  equally  within  the  reach  of 
his  observation."  (jri) 


{h)  M.  &  W.  101.  McGregor,  6  M.  &  G.  46 ;  Pasley  r.  Free- 

(Ai)  7  Ad.  &  E.  86.  man,  3  T.  R.  51. 

(t)  6  Bing.  N.  C.  84.  (/)  2  Kent,  482. 

(k)  25  L.  J.  C.  P.  240.    See,  also,  Swan»       (m)  [See  Brown  v.  Montgomery,  20  N. 
V.  PhQlipa,  8  Ad.  &  E.  457;  Turnley  v.     Y.  287;  Fisher  ».  Budlong,  10  R,  L  527, 

528.] 
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§  448.  The  courts  of  equity  even  fall  far  short  of  this  principle, 
and  both  Lord  Thurlow  and  Lord   Eldon  held  that  a   in  equity 
purchaser  was  not  bound  to  acquaint  the  vendor  with   Jot  bo^und 
any  latent  advantaffe  in  the  estate.     In  Fox  v.  Mack-  ^o  acquaint 

•^  ^^  ^    ^  vendor 

reth,  (n)   Lord  Thurlow  was  of  opinion  that  the  pur-  with  latent 

1  I  1  T     1  1  11         1  •  advantages 

chaser  was  not  bound  to  disclose  to  the  seller  the  exist-  of  thing 

ence  of  a  mine  on  the  land,  of  which  he  knew  the  seller 

was  ignorant^  and  that  a  court  of  equity  could  not  set  Mackreth. 

aside  the  sale,  though  the  estate  was  purchased  for  a  price  of 

which  the  mine  formed  no  ingredient,  (o)     Lord  Eldon  approved 

this  ruling  in  Turner  v.  Harvey.  ( jt?)     But  in  the  latter 

case  Lord  Eldon  also  held,  that  if  the  least  word  be  Harvey. 

dropped  by  the  purchaser  to  mislead  the  vendor  in  such   ^"'  P"^- 

^^  .  ,  .  chaser 

a  case,  the  latter  will  be  relieved ;  and  his  lordship  ac-  must  not 
cordingly  decided  that  the  agreement  for  the  sale  in  that  vendor  in 
case  should  be  given  up  to  be  cancelled.     The  facts  were  *"^  *^**** 
that  the  purchaser  of  a  reversionary  interest  had  concealed  from 
the  seller  that  a  death  had  occurred  by  which  the  value  of  the 
reversionary  interest  was  materially  increased. 

§  449.  At  common  law,  the  only  case  decided  in  banco,  that  has 
been  found  on  this   point,  is  Vernon  v.  Keys,  (y)  in   At  com- 
which  the  declaration  was  in  case,  and  a  verdict  was  vernon^i 
given  for  the  plaintiff  on  the  third  count,  which  alleged   ^®v*ciwe 
that  the  plaintiff,  being  desirous  of  selling  his  interest  »°  ^*nc. 
in  the  business,  stock-in-trade,  &c.  in  which  he  was  engaged  with 
defendant,  was  deceived  by  the  fraudulent  representation  of  the 
defendant,  pending  the  treaty  for  the  sale ;  that  the  defendant 
was  about  to  enter  into  partnership  to  carry  on  the  business  with 
other  persons  whose  names  defendant  refused  to  disclose^  and  that 
these  persons  would  not  consent  to  give  plaintiff  a  larger  price 
than  4,500?.  for  his  share,  while  the  truth  was  that  these  persons 
were  willing  that  the  defendant  should  give  as  much  as  5,291Z.  8». 
6rf.     The  judgment  in  favor  of  plaintiff  was  arrested,  Lord  Ellen- 

(n)  2  Bro.  Ch.  420.  r.  Fuller,  8  N.  H.  463  ;  Howard  v,  Gould, 

(o)  [The  same  was  held  in  Harris  v,  28  Yt.  523 ;   Paddock  v.  Strobridge,  29 

Tyson,  24  Penn.  St.  347;   2  Kent,  484,  lb.  470;  Fisher©.  Budlong,  10  R.  L  525, 

490;  Kintzing  v,  McElrath,  5  Penn.  St.  527.] 

467;    Butler's  Appeal,  26  lb.  63;  Liv-  {p)  Jacob,  178. 

ingflton  V.  Peru  Iron  Co.  2  Paige,  390;  {q)  12  East,  632,  and  in  Cam.  Scacc  4 

Smith  V.  Beattj,  2  Ired.  Eq.  456.    See  Taunt  488. 

lAidlaw  9.  Organ,  2  Wheat.  178;  Stevens 

28 


484  AVOIDANCE  OF  THE  CONTRACT.  [BOOK  IH. 

borough  giving  the  opinion  of  the  court  after  advisement.  His 
lordship  said  that  the  cause  of  action  as  alleged  amounted  to  noth- 
ing more  than  i\  false  reason  given  by  the  defendant  for  his  limited 
offer,  and  that  this  could  not  maintain  the  verdict,  unless  it  was 
sliown  "  that  in  respect  of  some  consideration  or  other,  existing 
between  the  parties  to  the  treaty,  or  upon  some  general  rule  or 
principle  of  law,  the  party  treating  for  a  purchase  is  bound  to  al- 
lege truly,  if  he  state  at  all,,  the  motives  which  operate  with  him 
for  treating,  or  for  making  the  offer  he  in  fact  makes.  A  seller  is 
unquestionably  liable  to  an  action  of  deceit  if  he  fraudulently  mis- 
represent the  quality  of  the  thing  sold  to  be  other  than  it  is,  in 
some  particulars  which  the  buyer  has  not  equal  means  with  himself 
of  knowing^  or  if  he  do  so  in  such  manner  as  to  induce  the  buyer 
to  forbear  making  the  inquiries  which,  for  his  own  security  and 
advantage,  he  would  otherwise  have  made.  But  is  a  buyer  liable 
to  an  action  of  deceit  for  misrepresenting  the  seller's  chance  of 
sale,  or  the  probal^ility  of  his  getting  a  better  price  for  his  com- 
modity than  the  price  which  such  proposed  buyer  offers  ?  I  am 
not  aware  of  any  case  or  recognized  principle  of  law  upon  which 
such  a  duty  can  be  considered  as  incumbent  upon  a  party  bargain- 
ing for  a  purchase.  It  appears  to  be  a  false  representation  in  a 
matter  merely  gratis  dictum^  by  the  bidder,  in  respect  to  which 
the  bidder  was  under  no  legal  pledge  or  obligation  to  the  seller  for 
the  precise  accuracy  and  correctness  of  his  statement,  and  upon 
which,  therefore,  it  was  the  seller's  own  indiscretion  to  rely,  and 
for  the  consequences  of  which  reliance,  therefore,  he  can  maintain 
no  action."  (r)  When  the  case  came  before  the  exchequer  cham- 
ber, (s)  Puller,  in  argument,  insisted  that  the  false  representation 
made  by  defendant  was  on  a  matter  of  fact^  not  of  opinion^  and 
that  there  was  no  case  in  which  it  had  been  held  that  an  action 
would  not  lie  under  such  circumstances  ;  but  the  court  would  hear 
no  reply,  and  at  once  confirmed  the  judgment.  Sir  James  Mana- 
field  C.  J.  simply  saying :  "  The  question  is,  whether  the  defend- 
ant is  bound  to  disclose  the  highest  price  he  chooses  to  give,  or 
whether  he  be  not  at  liberty  to  do  that  as  a  purchaser  which  every 
seller  in  this  town  does  every  day,  who  tells  every  falsehood  he 
can  to  induce  a  buyer  to  purchase." 

§  450.  In  Jones  v.  Franklin,  (t)  coram  Rolfe  B.  at  nisi  prios, 

(r)    [See  Frescott  w.  Wright,  4  Gray,    ^    («)  4  Taunt.  488. 
461.]  (I)  2  Mood.  &  R.  348. 


BOOK  in.]  FRAUD,  435 

the  action  was  trover^  and  the  circumstances  were  that  the  plain- 
tiffs,  assignees  of  a  bankrupt,  were  owners  of  a  policy  j^^^^  ^ 
for  999Z.,  on  the  life  of  one  George  Laing,  and  early  in  Franklin. 
1840  had  endeavored,  through  their  attorney,  to  sell  it  for  40/., 
but  could  find  no  purchaser.  Defendant  knew  this  fact.  On  the 
15th  August,  Laing  became  suddenly  very  ill,  and  he  died  on  the 
20th.  On  the  18th  defendant  employed  one  Cook  to  buy  the 
policy  for  the  defendant,  and  to  give  as  much  as  sixty  guineas  for 
it.  The  vendor  asked  Cook  when  he  applied  to  buy  it  what  he 
thought  it  would  be  worth,  and  Cook  said  about  sixty  guineas. 
Cook  and  the  defendant  both  knew  that  Laing  was  in  imminent 
danger,  but  did  not  inform  the  vendor,  who  was  ignorant  of  it,  and 
sold  the  policy  at  that  price,  supposing  Laing  to  be  in  good  health. 
Rolfe  B.  said  "  there  could  be  no  doubt  such  conduct  was  grossly 
dishonorable.  But  he  had  no  diflBculty  in  going  farther  than  this, 
and  telling  the  jury  that  if  they  believed  the  facts  as  stated  on  the 
part  of  the  plaintiflEs  the  defendant's  conduct  amounted  to  legal 
fraud,  and  he  could  not  set  up  any  title  to  the  policy  so  acquired." 
It  does  not  seem  possible  to  reconcile  this  case  with  Ver-  ^^^  ^^^ 
non  V.  Keys.     In  both  cases  the  purchasers  made  a  false   reconciia- 

Ol6  WltQ 

representation.  But  in  Vernon  v.  Keys  the  falsehood  Vemonw. 
was  volunteered^  and  misrepresented  ?i  fact ;  whereas  in  ^*' 
Jones  V,  Franklin  the  buyer's  statement,  through  his  agent,  that 
the  policy  was  worth  about  sixty  guineas,  was  only  made  in  answer 
to  a  question  of  the  vendor  as  to  his  opinion^  and,  according  to" 
Lord  EUenborough,  the  buyer  was  *'  under  no  legal  duty  or  obli- 
gation to  the  seller  for  the  precise  accuracy  of  his  statement,"  and 
the  seller  could  maintain  no  action  for  "  the  consequences  of  his 
own  indiscretion  in  relying  on  it."  There  was,  perhaps,  enough 
in  the  case  to  bring  it  within  the  equity  principle  laid  down  by 
Lord  Eldon  in  Turner  v,  Harvey ;  (w)  but  dishonorable  and  un- 
fair as  was  the  conduct  of  the  buyer,  it  would  be  difficult  to  show, 
on  authority,  that  it  was  in  law  such  a  fraud  as  vitiated  the 
sale. 

§  451.  In  America  it  has  been  held,  that  if  a  pur-  Decisions 
chaser  make  false  and  fraudulent  representations  as  to  his  !"  ^.?*f^ 
own  solvency  and  means  of  payment,  and  thereby  in-   neither 
duces  the  vendor  to  sell  to  him  on  credit,  no  right  either  nor  posses- 

t  J.  •  •  •      J    r       ii  1  ''ion  pass  to 

of  property  or  possession  is  acquired  by  the  purchaser,  buyerwho 

(tt)  Jac.  169. 
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f^  did        ^"^  ^^^  vendor  would  be  justifiable  in  retaking  the  prop- 
Teodor.        erty,  provided  he  could  do  so  without  violence,  (x) 

SECTION  m.  —  FBAUD  ON  THE  BUTER. 

§  452.  In  every  case  where  a  buyer  has  been  imposed  on  by  the 
6  r  de-  ^^^^^  ^^  ^^  vendor,  he  has  a  right  to  repudiate  the  oon- 
frauded  by  tract,  a  right  correlative  with  that  of  the  vendor  to  dis- 
may avoid  affirm  the  sale  when  he  has  been  defrauded.  The  buyer 
under  such  circumstances  may  refuse  to  accept  the  goods, 
if  he  discover  the  fraud  before  delivery,  or  return  them,  if  the  dia- 
Before  or  covery  be  not  made  till  after  delivery ;  and  if  he  has  paid 
livery.^'  the  pricc,  he  may  recover  it  back  on  offering  to  return 
the  goods  in  the  same  state  in  which  he  received  them,  (a)     And 

(x)  Hodgeden  r.  Habbard,  18  Vt.  504;  v.  Bradley,  22   Pick.  457;    Voorbees  v. 

Jobnson  v.  Feck,  1    Wood.  &  M.  334;  Earl,  2  Hill  (N.  Y.),  292, 293.    He  cannot 

Mason  v.  Crosby,  1  Wood.  &  M.  342.  avoid  it  to  retain  his  property,  and  at  the 

[See    ante,    §    444,  note  (e),  and  cases  same  time  enforce  it  to  recover  damages, 

cited.]  Junkins    v.    Simpson,    14    Maine,    364; 

(a)  Clarke  v.  Dickson,  E.,  B.  &  E.  148,  Weeks  v.  Robie,42  N.  H.  316.  The  con- 
and  27  L.  J.  Q.  B.  223 ;  Marray  v.  Mann,  tract  cannot  be  rescinded  as  to  one  party, 
2  Ex.  538 ;  Street  v.  Blay,  2  B.  &  Ad.  and  be  kept  in  force  as  to  the  other.  Cool- 
456;  {anUf  §  415,  and  note  (c) ;  Kerr  F.  idge  v.  Brigham,  1  Met.  550 ;  FuUager  v. 
&  M.  (1st  Am.  ed.)  328,  329;  Queen  v.  Beville,3  Hun,  600.  A  party  cannot  re- 
Saddlers'  Co.  10  H.  L.  Cas.  420,  421,  per  scind  a  contract  and  at  the  same  time  re- 
Blackburn  J. ;  Downer  v.  Smith,  32  Vt.  tain  the  consideration,  in  whole  or  in  party 
1 ;  Poor  V.  Woodburn,  25  lb.  234 ;  Mana-  which  he  has  received  under  it.  Jennings 
han  V.  Noves,  52  N.  H.  232;  Kinney  v,  u.  Gage,  13  III.  610;  Coolidge  o.  Brigham, 
Kiernan,  2  Lansing,  492 ;  Pierce  v.  Wil-  1  Met.  550 ;  Miner  v.  Bradley,  22  Pick, 
son,  34  Ala.  596 ;  Jemison  v.  Woodruff,  457 ;  Perley  u,  Balch,  23  lb.  286 ;  Nor- 
lb.  143;  Buchanan  v.  Homey,  12  111.  ton  v.  Young,  3  Greenl.  30;  Cttshmao 
336;  Shaw  v.  Bamhart,  17  Ind.  183;  v.  Marshall,  21  Maine,  122;  Sumner  v. 
Blen  V.  Bear  River  &c.  Co.  20  Cal.  602;  Parker,  36  N.  H.  449;  Weeks  v.  Robie, 
Getchell  v.  Chase,  37  N.  H.  110  ;  Gates  v,  42  lb.  316  ;  WiUougbby  r.  Monlton,  47 
Bliss,  43  Vt.  299;  Wheaton  v.  Baker,  14  lb.  205.  Where  the  vendor  would  re- 
Barb.  594 ;  Gatling  v.  Newell,  9  Ind.  572,  scind  a  contract  of  sale  on  account  of 
577  et  seq.  per  Perkins  J. ;  Hoopes  v.  the  fraud  of  the  purchaser,  it  is  his  duty 
Strasburger,  37  Md.  390,  391 ;  Farris  v,  to  restore  what  he  has  received  in  pay- 
Ware,  60  Maine,  482 ;  Butler  v.  North-  ment,  before  he  can  sustain  an  action  to 
nmberland,  50  N.  H.  39,  49  ;  Perkins  v.  recover  the  goods  sold.  Norton  v.  Young 
Bailey,  99  Mass.  61,  62;  King  v.  Eagle  3  Greenl.  30;  Cushing  v.  Wyman,  38 
Mills,  10  Allen,  551 ;  Farrell  r.  Corbett,  Maine,  589 ;  Cook  v.  Gilman,  34  N.  H. 
4  Hun,  128;  Van  Liew  v,  Johnson,  lb.  556;  Eyans  o.  Gale,  31  lb.  240;  2  Chitty 
415;  Dows p.  Griswold, lb. 550 ;  Anthony  Contr.  (11th  Am.  ed.)  1092,  note  (a); 
V.  Day,  52  How.  Pr.  R.  35.  A  party  hav-  Pope  i;.  Pictou  Steamboat  Co.  2  Old- 
Contract  ing  an  election  to  rescind  an  right  (N.  S.),  18 ;  Warren  i;.  Tyler,  81 
^D'dJdTt?'  ®°^''®  contract  must  rescind  111.  15;  Haane  r.  Mitchell,  58  Ind.  213; 
toto,              it  wholly  or  in  no  part  Miner  Hcaton  v,  Knowlton,  53  lb.  357;  Wood 
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this  ability  to  restore  the  thing  purchased  unchanged  in  condition 
is  indispensable  to  the  exercise  of  the  right  to  rescind,  so  that  if 
the  purchaser  has  innocently  changed  that  condition  while  ignorant 
of  the  fi*aud  he  cannot  rescind,  (i)  But  the  contract  is  only  void- 
able^  not  void,  and  if  after  discovery  of  the  fraud  he  acqui-  Election 
esces  in  the  sale  by  express  words  or  by  any  unequivocal  ^y  bny«'- 
act,  such  as  treating  the  property  as  his  own,  his  election  will  be 
determined,  and  he  cannot  afterwards  reject  the  property,  (c) 
Mere  delay  also  may  have  the  same  effect,  if,  while  deliberating, 
the  position  of  the  vendor  has  been  altered ;  (c?)  and  the  result 
will  not  be  affected  by  the  buyer's  subsequent  discovery  of  a  new 
incident  in  the  fraud,  for  this  would  not  confer  a  new  right  to 

V.  Garland,  58  N.  H.  154;  Spencer  v,  St.  down  that  this  principle  does  not  apply  to 

Clair,  57  lb.  9.     Bat  althoagh  it  may  be  a  purchase  of  shares  in  a  joint-stock  com- 

Though  con-   ^^  longer  open  to  the  party  pany.'    The  vendee's  only  remedy  is  by  re- 

♦'•^J  "*>*  ***   ^^^'^'^^^^^t  ^'"oni  the  change  scission.]  * 

tion  ror'd»-     of  circumstances  which  has  (6)  West  Bank  of  Scotland  9.  Addie, 

<Mit  may  He.    ^^^^  ^i^^  j^  ^^^  m^^u  ^^^^^  L.  R.  1  Sc.  App.  145;  cases  ante,  at  §  415. 

to  avoid  the  contract  upon  the  discovery  [See  cases  in  next  preceding  note ;  Mix- 

of  the  fraud,  he  has  a  remedy  by  actior  of  er's  case,  4  De  6.  &  J.  (Am.  ed.)  586,  and 

deceit  for  the  damages  against  the  party  note  (1) ;  Rawlins  v,  Wickham,d  lb.  322; 

by  whose  misrepresentations  he  has  been  2  Chitty  Contr.  (Uth  Am.  ed.)  1092,  and 

misled  to  his  injury.  Clarke  v.  Dickson,  E.,  cases  in  note  (a) ;  Manahan  v.  Noyes,  52 

B.  &  £.  148 ;  The  Queen  v.  Saddlers'  Co.  N.  H.  232 ;   Sanborn  v,  Batchelder,  51  lb. 

10  H.  L.  Cas.  421 .  per  Blackburn  J. ;  West-  426 ;  Butler  v.  Northumberland.  50  lb.  39, 

ern  Bank  of  Scotland  v.  Addie,  L.  R.  1  40;  Weeks  v.  Robie,  42  lb.  316.] 

Sc  Ap.  Cas.  167.    So  the  party  defrauded  (c)  [2    Chitty  Contr.   (11th   Am.  ed.) 

may,  instead  of  rescinding  the  contract,  1037 ;  Ormes  v,  Beadel,  2  De  G.,  F.  &  J. 

stand  to  the  bargain,  even  after  he  has  336  ;    Evans  v,  Montgomery,  50    Iowa, 

discovered  the  fraud,  and  recover  damages  325.] 

for  the  fraud,  or  he  n»ay  recoup  in  dam-  (d)  Clongh  i^.  The  London  A,  N.  W. 
ages,  if  sued  by  the  vendor  for  the  price.  Ry.  Co.  L.  R.  7  Ex.  26  ;  [Baker  v.  Lever, 
The  affirmance  of  a  contract  by  the  ven-  67  N.  Y.  304.  A  right  to  rescind  must  be 
dee  after  discovery  of  the  fraud  merely  exercised  at  the  earliest  practicable  mo- 
extinguishes  his  right  to  rescind.  His  ment  after  the  discovery  of  the  ground 
other  remedies  remain  unimpaired.  Whit-  therefor.  Matteson  v.  Holt,  45  Vt.  336; 
ney  v.  Allaire,  4  Denio,  554 ;  Rice  J.  in  Perkins  J.  in  Gatling  v.  Newell,  9  Ind. 
Herrin  v.  Libbcy,  36  Maine,  357 ;  Peck  v,  572,  578  et  seq. ;  Central  Railway  Co.  v. 
Brewer,  48  111.  55;  Weimer  v.  Clement,  Eisch,  L.  R.  2  H.  L.  99;  Smith's  case,  L. 
37  Penn.  St.  147 ;  Van  Epps  v.  Harrison,  R.  2  Ch.  Ap.  604 ;  Heymann  v.  European 
5  Hill,  68;  Foulk  v,  Eckart,  61  111.  318;  Central  Railway  Co.  L.  R.  7  Eq.  154 ;  Wil- 
Lilley  v,  Randall,  3  Col.  298;  Miller  v.  loughbyv.  Moulton,  47  N.  H.  205;  Weeks 
Barber,  66  N.  Y.  658;  Johnson  v.  Lux-  &.  Robie,  42  lb.  316;  Hammond  v.  Pen- 
ton,  9  J.  &  Sp.  481 ;  Lexow  v,  Julian,  14  nock,  61  N.  Y.  145 ;  Ross  i;.  Titterton,  6 
Hun,  1^2 ;  Ranney  i;.  Warren,  17  lb.  111.  Hun.  280 ;  Parmlee  v.  Adolph,  28  Oh.  St. 
But  in  Houldsworth  v»  City  of  Glasgow  10;  Pence  v.  Langdon.  99  U.  S.  578.] 
Bank,  L.  R.  5  App.  Cas.  317,  it  was  laid 
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rescind,  but  would  merely  confirm  the  previous  knowledge  of  the 
fraud,  (e) 

§  453.  These  principles  are  well  illustrated  in  the  case  of  Camp- 
Campbeii  ^^^^  ^-  Fl©™ing-  (/)  The  plaintiff,  deceived  by  false 
».  Fleming,  representations  of  the  defendant,  purchased  shares  in  a 
mining  company.  After  the  purchase  he  discovered  the  fraud, 
and  that  the  whole  scheme  of  the  company  was  a  deception.  The 
action  was  brought  to  recover  the  purchase-money  that  he  had 
paid.  But  it  appeared  that  subsequently  to  the  discovery  of  the 
fraud  the  plaintiff  had  treated  the  shares  as  his  own,  by  consoli- 
dating them  with  other  property  in  the  formation  of  a  new  com- 
pany, in  which  he  sold  shares,  and  realized  a  considerable  sum. 
The  plaintiff  then  endeavored  to  get  rid  of  the  effect  of  the  con- 
firmation of  the  conti'act,  resulting  from  his  dealing  with  the 
shares  as  his  own,  by  showing  that  at  a  still  later  period  he  had 
discovered  another  fact,  haraely,  that  only  6,000Z.  had  been  paid 
for  the  purchase  of  property  by  the  mining  company,  although  it 
was  falsely  represented  to  the  plaintiff  when  he  took  the  shares 
that  the  outlay  had  been  35,000Z.  The  plaintiff  was  nonsuited  by 
Lord  Denman,  and  on  the  motion  for  new  trial  all  the  judges  held 

(e)  [In  Matteson  v.  Holt,  45  Vt.  336,  after  the  sale,  thej  were  retained  to  the 
IXelsy  after  the  action  was  for  the  price  plaintiff,  with  notice  that  they  were  not 
^Mdhm^  of  a  yoke  of  oxen.  In  nego-  as  represented.  On  the  second  day  after 
rescission.  tiatiuo^  for  the  purchase,  it  the  purcha.se,  the  dcfendaYit  became  aware 
appeared  that  the  defendant  told  the  plain-  of  the  fact  that  the  feet  of  the  oxen  wonld 
tiff  that  he  wanted  "  to  purchase  a  yoke  of  not  hold  shdes,  and  at  the  same  time  the 
oxen  not  under  five  nor  over  seven  years  defendant  was  informed  by  his  blacksmith 
of  age;  what  work  he  wished  them  to  per-  that,  in  his  (the  blacksmith\s)  judgment, 
form ;  where  they  were  to  work,  and  that  the  oxen  were  nine  years  old.  The  de- 
they  must  have  good  feet  to  hold,  shoes."  fendant  continued  to  use  the  oxen  for  five 
The  plaintiff  replied  that  "  his  oxen  were  days  after  that.  It  was  found  that  the 
only  seven  that  spring;  that  they  could  plaintiff  knowingly  misrepresented  the  age 
do  as  much  work  as  any  other  yoke  of  of  the  oxen.  Judgment  was  rendered  for 
oxen,  and  that  the  foot  with  the  broken  the  defendant  See  Catling  v.  Newell,  9 
claw  was  all  right,  and  only  required  a  Ind.  572,  578  ;  Central  Bailway  Co.  v. 
peculiar  shaped  shoe."  On  these  repre-  Kisch,  L.  R.  2  H.  L.  Cas.  99;  Smith's 
sentations  the  defendant  purchased  and  case,  L.  R.  2  Ch.  Ap.  604;  Hevraann  c. 
took  the  oxen.  It  was  proved  that  the  European  Central  Railway  Co.  L.  R.  7 
Matteson «.  broken  claw  was  spongy,  and  £q.  154;  Boughton  v.  Standish,  48  Vt. 
Holt.  would  not  hold  a  shoe;  that  594;  Hall  v.  Fullcrton,  69  111.448.  The 
the  oxen  were  incapable  of  performing  the  same  representation  cannot  be  both  a  war- 
work  for  which  they  were  purchased;  that  ranty  and  a  fraud.  Rose  v.  Hurley,  39 
they  were  over  seven  years  old  —  at  least  Ind.  77.] 

eight  —  and  that  known  to  the  plaintiff  at  (/)  1  Ad.  &  E.  40;  [Patterson  v.  li- 
the time  of  the  sale.    On  the  seventh  day  win,  21  U.  C.  C.  F.  132.] 
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the  nonsuit  right.  Littledale  J.  said  :  "  After  the  plaintiff  learned 
that  an  imposition  had  been  practised  on  him,  he  ought  to  have 
made  his  stand.  Instead  of  doing  so,  he  goes  on  dealing  with  the 
shares,  and  in  fact  disposes  of  some  of  them.  Supposing  him  not 
to  have  had  at  that  time  so  full  a  knowledge  of  the  fraud  as  he 
afterwards  obtained,  he  had  given  up  his  right  of  objection  by 
dealing  with  the  property  after  he  had  once  discovered  that  he  had 
been  imposed  upon.^^  Park  J.  said  :  "  After  the  plaintiff,  know- 
ing of  the  fraud,  had  elected  to  treat  the  transaction  as  a  contract, 
he  had  lost  his  right  of  rescinding  it ;  and  the  fraud  could  do  no 
more  than  entitle  him  to  rescind,**  Patteson  J.  concurred,  and 
said  :  "  Long  afterwards  he  discovers  a  new  incident  in  the  fraud. 
This  can  only  be  considered  as  strengthening  the  evidence  of  the 
original  fraud  ;  and  it  cannot  revive  the  right  of  repudiation  which 
has  been  once  waived.**  Lord  Denman  C.  J.  said  :  "  There  is  no 
authority  for  saying  that  a  party  must  know  all  the  incidents  of  a 
fraud  before  he  deprives  himself  of  the  right  of  rescinding  ,**  (jg^ 

§  454.  The  rules  of  law  defining  the  elements  which  are  essen- 
tial to  constitute  such  fraud  as  will  enable  a  purchaser  ^^iex  eie- 
to  avoid  a  sale  were  long  in  doubt,  and  there  was  spe-  mentsare 

o         ^  '  ^        necessary 

cially  a  marked  conflict  of  opinion  between  the  court  of  to  entitle 

...  buyer  to 

queen's  bench  and  the  exchequer,  until  the  decisions  of  rescind  sale 
the  exchequer  chamber,  in  Collins  v.  Evans,  (K)  in  1844,   of  fraud. 
and  Ormrod  v.  Huth,  (z)  in  1845,  established  the  true   False  rep- 

^  ./.T«/»  •  resentation 

principle  to  be  that  a  representation^  false  m  fact^  gives   notsuffi- 
no  right  of  action  if  innocently  made  by  a  party  who  be-   nocemiy 
lieves  the  truth  of  what  he  asserts ;  and  that,  in  order  to   ™*^®' 
constitute  fraud,  there  must  be  a  false  representation  knowingly 
made^  i.  e.  a  concurrence  of  fraudulent  intent  and  false  representa- 
tion. (Jc)     And  a  false  representation  is  knowingly  made,  when  a 


{g)  See  ante,  §  442,  as  to  election,  and 
the  case  of  Clough  v,  .The  London  & 
North  Western  Railway  Company  (L.  R. 
7  Ex.  26),  there  cited.  [And  see  Matte- 
son  t;.  Holt,  45  Vt.  336,  cited  and  stated 
ante,  §  452,  note  (e).] 

(h)  5  Q.  B.  820. 

(i)  14  M.  &  W.  651. 

(k)  [See  Weimer  o.  Clement,  37  Fenn. 
St.  147 ;  M'Farland  v.  Newman,  9  Watts, 
55 ;  Da  Lee  v.  Blackburn,  11  Kansas,  190. 
In  King  9.  Eagle  Mills,  10  Allen,  551, 


Bigelow  C.  J.  said :  "  There  can  be  no 
doubt  that  a  vendee  may  rescind  a  con- 
tract for  the  sale  of  chattels,  and  refuse  to 
receive  or  accept  them,  if  the  vendor  has 
been  guilty  of  deceit  in  inducin^^  the  for- 
mer to  enter  into  the  bargain.  But  to 
maintain  a  defence  to  an  action  for  the 
price  of  goods  on  this  ground,  the  same 
facts  must  be  proved  which  would  be  nec- 
essary to  maintain  an  action  for  damages 
for  deceit  in  the  sale  of  goods.''] 
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party  for  a  fraudulent  purpose  states  \^hat  he  does  not  believe  to 
be  true,  even  though  he  may  have  no  knowledge  on  the  sub- 
ject. (A:^)  These  decisions  bring  back  the  law  almost  exactly  to 
the  point  at  which  it  was  left  by  the  king's  bench  in  the  great 
leading  cases  of  Pasley  v.  Freeman  (0  and  Haycraft  v.  Creasy,  (wi) 
decided  in  1789  and  1801.  The  effect  of  innocent  misrepresenta- 
tion as  causing  mistake  or  failure  of  consideration  has  been  treated 
Pasley  v,  ^^^^i  §§  420  et  seq.  In  the  former  of  these  cases  it  was 
Freeman,  jjeld  that  a  false  affirmation  made  by  the  defendant,  with 
intent  to  defraud  the  plaintiff,  whereby  the  plaintiff  receives  dam- 
age, is  the  ground  of  an  action  upon  the  case  in  the  nature  of  de- 
ceit ;  and  that  such  action  will  lie,  though  the  defendant  may  not 
benefit  by  the  deceit,  nor  collude  with  the  person  who  is  to  ben- 
efit by  it.  Pasley  v.  Freeman  was  an  action  brought  against  a 
party  for  damages,  for  falsely  representing  a  third  person  to  be 
one  whom  the  plaintiff  could  safely  trust,  the  defendant  well  knovh 

Haycraft  ^^<^  ^^^  ^^^  ^^^  ^^^  true.  In  the  latter  case,  Haycraft 
V,  Creasy.  ^^  Creasy,  it  was  held  that  an  action  of  deceit  would  not 
lie  upon  similar  false  representations,  though  the  party  affirmed 
that  he  spoke  of  his  own  knowledge,  if  the  representations  were 
made  bond  fide  with  a  belief  in  their  truth.  After  a  series  of  in- 
Foster  V.  teryening  cases,  that  of  Foster  v.  Charles  (n)  came  twice 
_  „  .,, '       before  the  common  pleas  in  1830  and  1831,  and  was  de- 

Polhill «.         ,  *  ' 

Walter.  liberately  approved  and  followed  by  the  queen's  bench 
in  Polhill  V,  Walter,  (o)  in  1832.  It  was  held  in  these  cases  un- 
necessary to  prove  '^a  corrupt  motive  of  gain  to  the  defendant,  or 
a  wicked  motive  of  injury  to  the  plaintiff.  (^  )  It  is  enough  if  a 
representation  is  made  which  the  party  making  it  knows  to  be  un- 

(k^)  [In  Sledge  v.  Scott,  56  Ala.  202,  material  whether  the  vendor  knew  or  had 

Alabama         Brickell  J.  said :    "  The  law  means  of  knowing  it  to  be  untrue,  or  that 

'"^®'              as  settled  in  this  state  is,  that  he  made  it  in  ignorance  of  the  facts.    The 

a  misrepresentation  by  a  vendor  of  chat-  affirmation  of  that  which  he  does  not  know 

tels,  of  a  material  fact  made  at  the  time  of  to  be  true  produces  the  same  injur}',  and 

or  pending  the  negotiation  for  the  sale,  on  is  as  indefensible  ....  as  the  assertion 

which  the  purchaser  has  the  right  to  rely,  of  what  he  knows  to  be  false."] 

and  in  fact  relies,  is  a  fraud,  furnishing  (/)  3  T.  R.  51 ;   2  Sm.  L.  C.  71,  6th 

a  cause  of  action  to  the  purchaser,  or  a  ed. 

ground  of  defence  to  an  action  for  the  pur-  (m)  2  East,  92. 

Vendor           chase-monej.      If  the  repre-  (n)  6  Bing.  396,  and  7  Bing.  105. 

bound  to        sentation  is  not  a  mere  ex-        (o)   8  B.  &  Ad.  122. 

know  trath 

ofrepreten-     pression  of  opinion,  but  the        (p)  [Ante,  §  429,  note  {g),  and 

tation.  affirmation  of  a  fact,  it  is  not    cited.] 
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truej  and  which  is  intended  by  him,  or  which,  from  the  mode  in 
which  it  is  made,  is  calculated  to  induce  another  to  act  on  the  faith 
of  it  in  such  a  way  as  that  he  may  incur  damage,  and  that  damage 
is  actually  incurred.  (9)  A  wilful  falsehood  of  such  a  nature  is, 
in  the  l^al  sense  of  the  word,  b,  fraud" 

§  455.  While  the  authorities  stood  in  this  condition,  the  cases 
of  Cornfoot  v.  Fowke  (r)  and  Fuller  v.  Wilson  («)  were  decided, 
the  former  in  the  exchequer,  in  1840,  and  the  latter  in  the  queen's 
bench,  in  1842,  the  judges  in  the  latter  case  expressly  declining 
to  follow  the  ruling  in  the  former,  and  adopting  in  preference 
the  dissenting  opinion  of  Lord  Abinger.  Cornfoot  v.  comfoot©. 
Fowke  (r)  was  a  case  in  which  the  defendant  refused  to  Fowke. 
comply  with  an  agreement  to  take  a  furnished  house,  on  the  ground 
that  he  had  been  defrauded  by  the  plaintiff  and  others  in  collusion 
with  him.  The  house  had  been  represented  to  the  defendant  by 
plaintiff's  agent  as  being  entirely  unobjectionable,  whereas  the 
adjoining  house  was  a  brothel  and  a  nuisance,  which  was  compel- 
ling people  in  the  neighborhood  to  leave  their  houses.  This  fact 
was  known  to  the  plaintiffs  but  was  not  known  to  his  agents  who 
made  the  representation,  and  the  plaintiff  did  not  know  that  the 
representation  had  been  made.  All  the  cases,  from  the  leading 
one  of  Pasley  v.  Freeman,  (t)  were  cited  in  argument,  and  the 
majority  of  the  court,  Rolfe,  Alderson,  and  Parke  BB.,  held  the 
defence  unavailing ;  while  Lord  Abinger  C.  B.  said  that  the  oppo- 
site conclusion  was  so  plain  as  not  to  admit  a  doubt  in  his  mind, 
but  for  the  dissent  of  his  brethren.  Rolfe  B.  held  the  question  to 
be  one  as  to  the  power  of  an  agent  ^^  to  affect  his  principal  by  a 
representation  collateral  to  the  contract.  To  do  this,  it  is  essential 
....  to  bring  home  fraud  to  the  principal^  and  ....  all  the 
facts  are  consistent  with  the  hypothesis  that  the  plaintiff  inno- 
cently gave  no  directions  whatever  on  the  subject,  supposing  that 
the  intended  tenant  would  make  the  necessary  inquiries  for  himself." 

{q)  [StatementSj  known  by  the  vendor  308 ;   Doggett  v.  Emerson,  3  Story,  700 ; 

to  be  false,  which  induce  the  vendee  to  Lewis  v.  M'Lemore,  10  Yerger,  206;   Ste- 

make  a  purchase  to  his  injury,  may  fairly  vens  t;.  Giddings,  45  Conn.  507.] 

be  presumed  to  have  been  made  to  induce  (r)  6  M.  &  W.  358.     [See  Fitzsimmons 

the  purchase.      Collins  i;.  Dennison,   12  v.  Joslin,  21  Vt.  129-141 ;   Story  Agency 

Met.  549;    ante,  §  429,  note   (6).     See  §  139,  note  (2);  Coddington  v.  Goddard> 

Boyd  V.  Browne,  6  Barr,  310;  Taylor  t;.  16  Gray,  481,  432,  486.] 

Fleet,   1  Barb.  471 ;   Hunt  v.  Moore,   2  (s)  3  Q.  B.  58. 

Barr,  105 ;  Hammatt  v.  Emenon,  27  Me.  (c)  3  T.  E.  51. 
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Alderson  B.  said :  "  Here  the  representation,  though  false,  was 
believed  by  the  agent  to  be  trae.  He  therefore,  if  the  case  stopped 
here,  has  been  guilty  of  no  fraud It  is  said  that  the  knowl- 
edge on  the  part  of  the  principal  is  sufficient  to  establish  the  fraud. 
If,  indeed,  th(^  principal  had  instructed  his  agent  to  make  the  false 
statement,  this  would  be  so,  although  the  agent  would  be  innocent 

of  any  deceit ;  but  this  fact  also  fails I  think  it  impossible 

to  sustain  a  charge  of  fraud  when  neither  principal  nor  agent  has 
committed  any :  the  principal,  because,  though  he  knew  the  fact, 
he  was  not  cognizant  of  the  misrepresentation  being  made,  nor 
even  directed  the  agent  to  make  it ;  and  the  agent,  because,  though 
he  made  a  misrepresentation,  yet  he  did  not  know  it  to  be  one 
at  the  time  he  made  it,  but  gave  his  answer  bondfide,^^  Parke 
B.  pointed  out  that  the  representation  was  no  part  of  the  con- 
tract, which  was  in  writing,  and  therefore  it  could  not  affect 
the  rights  of  the  parties,  except  on  the  ground  that  it  was  fraudu- 
lent. On  the  simple  facts,  each  person  was  innocent,  because  the 
plaintiff  made  no  false  representation  himself,  and  altliough  his 
agent  did,  the  agent  did  it  innocently,  not  knowing  it  to  be  false ; 
and  the  proposition  seemed  untenable  that  if  each  was  innocent, 
the  act  of  either  or  both  could  be  a  fraud.  It  was  conceded  that 
an  innocent  principal  would  be  bound  if  his  agent  committed  a 
fraud,  but  in  the  case  presented  the  agent  acted  without  fraudu- 
lent intent.  It  was  also  conceded  that,  '^  If  the  plaintifif  not 
merely  knew  of  the  nuisance,  but  purposely  employed  an  ignorant 
agent,  suspecting  that  a  question  would  be  asked  of  him,  and  at 
the  same  time  suspecting  or  believing  that  it  would,  by  reason  of 
such  ignorance,  be  answered  in  the  negative,  the  plaintiff  would 
unquestionably  be  guilty  of  a  fraud."  His  lordship  deemed  it 
immaterial  whether  the  making  of  such  representations  as  were 
made  by  the  agent  was  within  the  scope  of  his  authority  or  not, 
as  they  could  not  affect  the  contract  unless  fraudulent.  Lord 
Abinger  C.  B.  gave  an  elaborate  dissenting  opinion,  in  which  he 
held  "  that  it  is  not  correct  to  suppose  that  the  legal  definition 
of  fraud  and  covin  necessarily  includes  any  degree  of  moral  turpi- 
tude ; .  .  .  .  the  warranty  of  a  fact  which  does  not  exist,  or  the 
representation  of  a  material  fact  contrary  to  the  truth,  are  both 
said,  in  the  language  of  the  law,  to  be  fraudulent,  although  the 
party  making  them  suppose  them  to  be  correct ;  "  that  there  was 
not  a  total  absence  of  moral  turpitude  in  the  agent,  even  upon  the 
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presumption  that  he  was  wholly  ignorant  of  the  matter:  that 
"nothing  can  be  more  plain  than  that  the  principal,  though  not 
bound  by  the  representation  of  his  agent,  cannot  take  advantage 
of  a  contract  made  under  the  false  representation  of  an  agent, 
whether  that  agent  was  authorized  by  him  or  not  to  make  such 
representation ;  **  that  it  did  not  follow  because  the  plaintiff  was 
not  bound  by  the  representation  of  the  agent,  even  if  made  with- 
out authority,  that  "  he  is  therefore  entitled  to  bind  another  man 
to  a  contract  obtained  by  the  false  representation  of  that  agent. 
It  is  one  thing  to  %ay  that  he  may  avoid  a  contract  if  his  agent, 
without  his  authority,  has  inserted  a  warranty  in  the  contract;  and 
another  to  say  that  he  may  efnforce  a  contract  obtained  by  means 
of  a  false  representation  made  by  his  agent^  because  the  agent  had 
no  authority."  (u)    See  observations  on  this  case,  post^  §  462. 

(u)  [See  2  Kent,  621,  note  (c) ;  Fitss-  595';  Sharp  u.  New  York,  40  Barb.  257  ; 
Simmons  v.  Jo^lin,  21  Vt.  129 ;  Storj  Graves  t;.  Spier,  58  lb.  349  ;  Fiizsiramons 
Agency,  §  139;  1  Sugdcn  V.  &  P.  (8th  w.  Joslin,  21  Vt.  129;  Mundorf  ».  Wick- 
Am.  cd.)  250;  Bartlett  ».  Salmon,  6  l)e  ersham,  63  Penn.  St.  87;  Bennett  v,  Jud- 
G.,  M.  &  G.  33,  39,  40,  and  note  (a) ;  2  son,  21  N.  Y.  238 ;  Abell  v.  Howe,  43 
Chittj  Contr.  (llih  Am.  ed.)  1036;  Att-  Vt.  403;  11  Am.LawReff.  N.  S.  144, 149, 
wood  r.  Small,  6  CI.  &  Fin.  414,  note  (1).  150;  Concord  Bank  v.  Grepg,  14  N.  H. 
Where  an  agent  makes  a  false  representa-  331 ;  Farmers*  &  Mechanics'  Bank  v. 
LUbiKty  of  tion,  or  in  any  other  manner  Butchers'  &  Drovers'  Bank.  14  N.  Y.  623, 
for^raodof  commits  a  fraud  in  a  purchase  631  ;  16  lb.  125,  143;  North  River  Bank 
•fftnt.  or  sale,  with  or  without  the  v.  Aymar,  3  Hill  (N.  Y.),  262 ;  Westfield 
privity,  or  knowledge,  or  assent,  of  his  Bank  v.  Cornen,  37  N.  Y.  320,  322 ;  Madi- 
principal,  and  the  principal  adopts  the  son  &  Ind.  R.  R.  t;.  Norwich  Saving  So. 
bargain  and  attempts  to  reap  an  advan-  24  Ind.  457;  De  Voss  v.  Richmond,  18 
tage  from  it,  he  will  be  held  bound  by  the  Grattan,  838;  Kibbe  v.  Hamilton  Ins.  Co. 
fraud  of  the  agent,  and  relief  will  be  given  11  Gray,  163;  Veazie  v.  Williams,  8 
to  the  other  party  to  the  transaction.  How.  (U.  S.)  134 ;  Elwell  v.  Chamberlin, 
The  principle  is,  that  fraud  by  an  agent  is  31  N.  Y.  611 ;  Allerton  v.  AUerton,  50  lb. 
fraud  by  the  principal;  that  the  principal  670;  Chester  v.  Dickerson,  52  Barb.  349; 
should  be  bound  by  the  fraud  or  miscon-  Durant  v.  Rogers,  87  111.  508 ;  Reed  v. 
duct  of  his  own  agent,  rather  than  that  Peterson,  91  lb.  288;  Indianapolis  &c. 
another  should  suffer;  that  the  principal  Ry.  Co.  i;.  Tyng,  63  N.  Y.  653;  Brett  v. 
cannot  take  the  benefits  of  a  trade  by  his  Clowser,  5  C.  P.  D.  376  ;  Lamm  v.  The 
agent  without  taking  its  burdens;  and.  Port  Deposit  Homestead  Ass.  49  Md. 
finally,  that  the  principal  cannot  adopt  233;  Am.  Ins.  Co.  v.  Kuhlman,  6  Mo. 
part  and  repudiate  the  rest,  where  the  App.  522;  Tagg  v.  Tenn.  Nat.  Bank,  9 
transaction  is  a  unit,  and  he  claims  the  Heisk.  (Tenn.)  479.  When  the  principal 
benefit  of  the  whole.  Woodbury  J.  in  ratifies  a  sale  made  by  an  ajrent,  he  is 
Ferson  v,  Sanger,  1  Wood.  &  M.  147;  bound  by  the  representations  made  by  the 
Warner  v.  Daniels,  lb.  90;  Bowers  v.  agent  at  the  time  of  the  sale.  Doggett 
Johnson,  10  Sm.  &  M.  169;  Lawrence  v,  v.  Emerson,  3  Story,  700  ;  Kibbef;.  Ham- 
Hand,  23  Miss.  108;  Craig  v.  Ward,  3  ilton  Ins.  Co.  11  Gray,  163.] 
Keyes,  393 ;  Griswold  v.  Haven,  25  N.  Y. 
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§  456.  In  Fuller  v.  Wilson,  (x)  which  was  an  action  on  the  case 
Fuller «.  '^^  ^  tsAse  representation,  the  qaeen's  bench,  through 
Wilson.  Lord  Denman  C.  J.,  declined  to  take  any  ground  other 
than  the  broad  proposition  of  Lord  Abinger,  which  they  adopted, 
"  that  whether  there  was  a  moral  fraud  or  not,  if  the  purchaser 
was  actually  deceived  in  his  bargain^  the  law  will  relieve  him  from 
it.  We  think  the  principal  and  his  agent  are  for  this  purpose 
completely  identified,  and  that  the  question  is  not  what  was  pass- 
ing in  the  mind  of  either,  but  whether  the  purchaser  was  in  fact 
Conflict  of  deceived  by  them  or  either  of  them.^^  (jf)  The  conflict  of 
tween"the  opinion  cannot  be  more  plainly  stated.  The  queen's 
Sench  and  b^'^ch  thought  the  sole  tcst  was  whether  the  purchaser 
exchequer  ^0as  deceived  by  an  untrue  statement  into  making  the  bar- 
gain. The  court  of  exchequer  thought  it  further  necessary  that 
the  party  making  the  untrue  statement  should  know  it  to  be  un- 
true. Fuller  V,  Wilson  was  reversed  in  error,  («)  solely  on  the 
ground  that  the  facts  of  the  case  did  not  show  any  misrepresenta- 
tion on  the  part  of  the  vendor,  but  only  the  purchaser's  own  mis- 
apprehension ;  and  Tindal  C.  J.,  in  delivering  the  opinion,  stated 
that  the  court  did  ^'  not  enter  into  the  question  discussed  in  Corn- 
foot  V.  Fowke." 

§  457.  In  Moens  v.  Heyworth,  (a)  in  1842,  the  question  again 
Moens  r.  Came  before  the  exchequer  of  pleas  (the  case  of  Fuller  v. 
Heyworth.  Wilson  not  being  yet  reported),  and  Lord  Abinger  re- 
newed the  expression  of  his  dissent  from  Parke  B.  and  Alderson 
B.,  repeating  that  "  the  fraud  which  vitiates  a  contract  .... 
does  not  in  all  cases  necessarily  imply  moral  turpitude."  His  lord- 
ship instanced  the  sale  of  a  public  house,  and  an  untrue  statement 
by  the  seller  that  the  receipts  of  the  house  were  larger  than  was 
the  fact,  but  the  untrue  statement  might  be  made  without  dis- 
honest intent,  as  if  proper  books  had  not  been  kept.  In  such  case 
his  lordship  insisted  that  the  purchaser  might  maintain  an  action 
on  the  false  representation,  even  though  the  vendor  did  not  know 
that  it  was  false  when  made.  The  other  judges  held  the  contrary, 
Parke  B.  saying  distinctly  that,  in  such  cases,  "  it  is  essential  that 
there  should  be  moral  fraud." 

Taylor  r.         §  '*^8'   ^^  ^^^  "®^*'  J^^^t  1843,  Taylor  V.  Ashton  (6) 
Ashton.       came  before   the  same  court,  and  the  judgment  of  the 

(x)  3  Q.  B.  58.  (2)  Wilson  v.  Tuller,  3  Q.  B.  1009. 

(y)  [See  White  v.  Sawyer,  16  Gray,        (a)  10  M.  &  W.  U7. 
586.]  (6)  11  M.  &  W.  401. 
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qaeen*s  bench  in  Faller  v.  Wilson  was  relied  on  by  the  plaintiff  ; 
but  Parke  B.  said,  when  it  was  cited,  ^^  I  adhere  to  the  doctrine 
that  an  action  for  deceit  will  not  lie  without  proof  of  moral  fraud, 
and  Lord  Denman  seems  to  admit  that  to  be  so.  If  the  party 
bond  fide  believes  the  representation  he  made  to  be  true,  though  he 
does  not  know  it,  it  is  not  actionable."  The  learned  baron  after- 
wards delivered  the  judgment  of  the  court,  holding  that  ^^it  was 
not  necessary,  in  order  to  constitute  fraud,  to  show  that  the  de- 
fendants knew  the  fact  to  be  untrue  ;  it  was  enough  that  the  fact 
was  untrue  if  they  communicated  that  fact  for  a  deceitful  pur- 
pose ;  *  ...  if  they  stated  a  fact  which  was  untrue  for  a  fraud- 
ulent purpose,  they  at  the  same  time  not  believing  that  fact  to  be 
true,  in  that  case  it  would  be  both  a  legal  and  moral  fraud."  ((?) 

§  469.  In  1848  the  queen's  bench  had  before  them  the  case  of 
Evans  v.  Collins,  (d)  which  was  an  action  by  a  sheriff  to  recover 
damages  against  an  attorney  for  falsely  representing  a  ^^^^^  ^ 
certain  person  to  be  the  person  against  whom  a  ca.  sa.  Collin*- 
had  been  sued  out  by  the  attorney,  so  that  the  sheriff  had  been 
induced  to  take  the  wrong  person  into  custody,  and  had  thereby 
incurred  damage.  The  jury  found  that  the  defendant  had  prob- 
able reason  for  believing  that  the  person  pointed  out  to  the  sheriff 
was  really  the  person  against  whom  the  ca.  aa.  was  issued,  so  that 
there  was  clearly  a  total  absence  of  moral  turpitude.  It  had,  how- 
ever, been  previously  held,  in  Humphrys  v.  Pratt,  (e)  in  the 
House  of  Lords,  that  an  execution  creditor  was  bound  to  indem- 
nify a  sheriff  who  had  seized  goods  pointed  out  by  the  creditor, 
and  upon  his  requisition  and  false  representation  that  they  be- 
longed to  his  debtor,  although  the  counts  in  the  declaration  did 
not  aver  any  knowledge  or  belief  on  the  part  of  the  execution 
creditor  that  his  representation  was  false.  On  the  authority  chiefly 
of  this  decision  in  the  House  of  Lords,  Lord  Denman  C.  J.  held 
the  action  in  Evans  v,  Collins  maintainable,  but  he  added :  "  One 
of  two  persons  has  suffered  by  the  conduct  of  the  other.  The 
sufferer  is  wholly  free  from  blame :  but  the  party  who  caused  his 

ic)  [See  2  Chitty  Contr.  (11th  Am.  ed.)  ciue  to  the  party  making  it,  if  made  with 

1044;  ManleJ.  in  Evans  v.  Edmonds,  13  the  intention  to  deceive  another,  and  he 

C.  B.  777,  786 ;   Lord  Cairns  in  Reese  is  thereby  deceived  to  his  injury.    Denny 

River  Silver  Mining  Co.  v.  Smith,  L.  R.  v.  Gilman,  26  Me.  149.] 

4  H.  L.  Cas.  64,  79 ;  Howard  v,  Gonld,  28  (d)  5  Q.  B.  804. 

Vl  523,  526.    The  mere  fact  that  a  rep-  {e)  5  Bligh  N.  S.  154. 
resentation  is  literally  tme  affords  no  ex- 
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loss,  thoujgh  charged  neither  with  fraud  nor  with  negligence,  must 
have  been  guilty  of  some  fault  when  he  made  a  false  representa- 
tion. He  was  not  bound  to  make  any  statement,  nor  justified  in 
making  any  which  he  did  not  know  to  be  true  ;  and  it  is  just  that 
he,  not  the  party  whom  he  has  misled,  should  abide  the  conse- 
quence of  his  misconduct.  The  allegation  that  the  defendant  knew 
his  representation  to  be  false  is  therefore  immaterial :  without  it, 
the  declaration  discloses  enough  to  maintain  the  action."  This  case 
Reversed  was  reversed  in  the  exchequer  chamber,  (/)  after  time 
chequer  taken  for  Consideration,  by  the  unanimous  judgment  of 
chamber.  Tindal  C.  J.  Coltman,  Erskine,  and  Maule  JJ.,  and 
Parke,  Alderson,  Gurney,  and  Rolfe  BB.  The  court  stated  the 
question  to  be  distinctly  ^^  whether  a  statement  or  representation 
which  \^  false  infact^  but  not  known  to  be  so  by  the  party  making 
tY,  but,  on  the  contrary,  made  honestly  and  in  the  full  belief  that 
it  is  true,  affords  a  ground  of  action."  The  court  held  that,  on 
the  whole  current  of  authority,  ^*' fraud  must  concmr  with  the  false 
statement  in  order  to  give  a  ground  of  action."  The  court  ex- 
plained the  decision  in  Humphrys  v.  Pratt,  (^)  in  which  no  rea- 
sons were  assigned  for  the  judgment,  as  having  proceeded  on  the 
ground  that  the  execution  creditor  in  that  case  had  made  the 
sheriff  his  agent,  and  was  bound  to  indemnify  him  for  the  conse- 
quences of  acts  done  under  the  principal's  instructions. 

§  460.  The  next  case  was  Ormrod  v.  Huth,  (A)  in  the  exchequer 
Ormrod  «.  chamber,  in  1845,  on  error  from  the  exchequer  of  pleas, 
Huth.  gQ  th^^fc  tijg  judges  of  the  queen's  bench  must  have  taken 

part  in  the  judgment.  Tindal  C.  J.  laid  down  the  rule,  which  he 
said  was  supported  both  by  the  early  and  later  cases,  so  clearly 
as  to  render  it  unnecessary  to  review  them,  in  the  following 
words :  "  Where  upon  the  sale  of  goods  the  purchaser  is  satisfied 
without  requiring  a  warranty  (which  is  a  matter  for  his  own  con- 
sideration), he  cannot  recover  upon  a  mere  representation  of  the 
quality  by  the  seller,  unless  he  can  show  that  the  representation 
was  bottomed  in  fraud.  If,  indeed,  the  representation  was  false 
to  the  knowledge  of  the  party  making  it^  this  would  in  general  be 
conclusive  evidence  of  fraud ;  but  if  the  representation  was  hon- 
estly made  and  believed  at  the  time  to  be  true  by  the  party  mak- 
ing it,  though  not  true  in  point  of  fact,  we  think  this  does  not 

(/)  5  Q.  B.  820.  {h)  14  M.  &  W.  660. 

(s)  5  Biigh  N.  S.  154. 
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amount  to  fraud  in  law^  (%)  Finally  the  queen's  bench  aban- 
doned their  former  doctrine  in  express  terms  in  1846,  Lord  Den- 
man  C.  J.  delivering  the  opinion  in  Barley  v,  Walford  (A:)  pg^ie^'  v. 
in  these  words :  "  The  judgment  which  was  given  in  this  Waifurd. 
court  in  Evans  v.  Collins  (5  Q.  B.  804)  affirming  the  proposition 
that  every  false  statement  made  by  one  person  and  believed  by 
another,  and  so  acted  upon  as  to  bring  loss  upon  him,  constituted 
a  grievance  for  which  the  law  gives  a  remedy  by  action,  has  been 
overruled  by  the  court  of  exchequer  chamber  (5  Q.  B.  829)  ; 
....  and  we  must  admit  the  reasonableness  of  the  doctrine 
there  at  length  laid  down." 

§  461.  The  law  thus  settled  has  since  remained  unshaken,  and 
in  1860  the  queen's  bench  held  that  it  was  established  by  Collins 
V.  Evans,  and  numerous  other  authorities,  that,  '^  to  support  an 
action  for  false  representation,  the  representation  must  not  only 
have  been  fahe  in  fact  but  must  also  have  been  made  fraudu- 
lently.^^ (I)  In  Western  Bank  of  Scotland  v,  Addie  (w)  western 
the  charge  to  the  jury  was,  that  "  if  the  directors  took  scoliand 
upon  themselves  to  put  forth  in  their  report  statements  ^'  -^^^^i^®- 
of  importance  in  regard  to  the  affairs  of  the  bank,  false  in  them- 
selves, and  which  they  did  7hot  believe  or  had  no  reasonable  ground 
to  believe  to  be  true,  that  would  be  a  misrepresentation  and 
deceit."  In  the  House  of  Lords,  the  lord  chancellor  approved  this 
direction,  saying :  '^  Suppose  a  person  makes  an  untrue  statement 
which  he  asserts  to  be  the  result  of  a  bond  fide  belief  of  its  truth, 
how  can  the  bond  fide  be  tested,  except  by  considering  the  grounds 
of  such  belief  ?  And  if  an  untrue  statement  is  made,  founded 
upon  a  belief  which  is  destitute  of  all  reasonable  grounds,  or 
which  the  least  inquiry  would  immediately  correct,  I  do  not  see 
that  it  is  not  fairly  and  correctly  characterized  as  misrepresenta- 
tion and  deceit."  But  Lord  Cranworth  thought  this  was  going 
rather  too  far,  and  said  :  "  I  confess  that  my  opinion  was  that  in 
what  his  lordship  thus  stated  he  went  beyond  what  principle 
warrants.  If  persons  in  the  situation  of  directors  of  a  bank  make 
statements  as  to  the  condition  of  its  affairs,  which  they  bond  fide 

(i)  [Howell  t;.  Biddlecom,  62  Barb.  131 ;  and  29  L.  J.  Q.  B.  129.  See,  also,  judg- 
Cooper  V.  Lovering,  106  Mass.  77,  79 ;  ment  of  Lord  Campbell,  in  Wilde  v.  Gib- 
Pike  V,  Fay,  101  lb.  134,  137.]  son,  1  H.  L.  Cos.  633. 

(k)  9  Q.  B.  197.  (m)  L.  B.  1  Sc.  App.  115. 

(/J  Childers  v.  Wooler,  2  £.  &  E.  287, 
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believe  to  be  true,  I  cannot  think  they  can  be  guilty  of  frand, 
because  other  persons  think,  or  the  court  thinks,  or  your  lordships 
think,  that  there  was  no  sufficient  ground  to  warrant  the  opinion 
which  they  had  formed.  If  a  little  more  care  or  caution  must  have 
led  the  directors  to  a  conclusion  different  from  that  which  they 
put  forth,  this  may  afford  strong  evidence  to  show  that  they  did 
not  really  believe  in  the  truth  of  what  they  stated,  and  so  that 
they  were  guilty  of  fraud.  But  this  would  be  the  consequence, 
not  of  their  having  stated  as  true  what  they  had  not  reasonable 
ground  to  believe  to  be  true,  but  of  their  having  stated  as  true  * 
Reese  Sii-  what  they  did  not  believe  to  be  true."  In  Reese  Silver 
yer  Mining  Mining  Co.  V.  Smith  (L.  R.  4  Eng.  App.  64),  it  was 
Smith.  gaid  by  Lord  Cairns  that  the  settled  rule  of  law  was, 
^^  that  if  persons  take  upon  themselves  to  make  assertions  as  to 
which  they  are  ignorant  whether  they  are  true  or  not,  they  must 
in  a  civil  point  of  view  be  held  as  responsible  as  if  they  had  as- 
serted that  which  they  knew  to  be  untrue."  (n)  In  this  Lords 
Hatherley  and  Colonsay  concurred. 

§  462.  It  is  necessary  to  guard  the  reader  against  concluding 
Settled         that  the  case  of  Cornfoot  v.  Fowke  (o)  has  remained  un- 

point  in  ,  ,  ^  ^ 

Cornfoot  v.    questioned  upon  the  point  that  the  principal  will  not  be 

Fowke  has      .  r  r  r  r  ^ 

been  ques-  liable  for  the  consequences  of  false  representations  made 
to  lUbiUty  hy  his  agent,  with  full  belief  in  their  truth,  when  the 
paffor^*  principal  himself  has  a  knowledge  of  the  real  facts.  In 
false  repre-  National  Exchange  Company  of  Glasgow  v.  Drew,  (/?) 
by  agent,  it  was  Commented  on  by  Lords  Cran worth  and  St.  Leon- 
ards, the  latter  learned  lord  saying  distinctly :  '^  I  should  feel 
no  hesitation,  if  I  had  myself  to  decide  that  case,  in  saying  that 
although  the  representation  was  not  fraudulent,  —  the  agent  not 
knowing  that  it  was  false,  —  yet  that  as  it  in  fact  was  false,  and 
false  to  the  knowledge  of  the  principal,  it  ought  to  vitiate  the 
contract.^'  Lord  Campbell,  also,  in  Wheelton  v.  Hardisty,  (j) 
said :  ^^  As  to  Cornfoot  v.  Fowke,  which  was  brought  before  us  to 
illustrate  the  liability  of  a  principal  for  his  agent,  I  am  not  called 
upon  to  say  whether  that  case  was  well  decided  by  the  majority 
of  the  judges  in  the  exchequer,  although  the  voice  of  Westmin- 

(n)  [Bat  see  King  v.  Eagle  Mills,  10  (o)  6  M.  &  W.  358. 

Allen,  548 ;  Binnard  v.  Spring,  42  Barb.  (p)  2  Macqaeen  H.  L.  Caa.  103. 

470;   Bondurant  v,  Crawford,  2S  Iowa»  (q)  8  E.  &  B.  270;  26  L.  J.  Q.  B.  265, 

40.]  275. 
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ster  Hall  was,  1  believe,  rather  in  favor  of  the  dissentient  chief 
baron."  And  in  Barwick  v.  The  English  Joint  Stock  Bank,  (r) 
Willes  J.  said :  "  I  should  be  sorry  to  have  it  supposed  that  Corn- 
foot  V.  Fowke  turned  upon  anything  but  a  point  of  pleading." 

§  463.  The  subject  was  much  discussed  in  Udell  v.  Atherton,  («) 
which,  it  is  submitted,  has  been  misunderstood  to  some  udeii  v. 
extent,  (t)  The  facts  were  theee :  The  defendant's  trav-  Atherton. 
eller  sold  a  log  of  mahogany  to  the  plaintiff,  and  warranted  it 
sound  without  authority,  and  knowing  that  it  was  defective.  The 
buyer  gave  two  bills  of  exchange  for  the  price,  at  four  and  six 
months.  The  first  bill  was  paid;  before  the  maturity  of  the 
second  bill,  the  plaintiff,  who  had  been  in  possession  of  the  log 
from  the  time  of  the  sale,  ordered  it  to  be  cut  up,  and  then  dis- 
covered that  there  was  a  defect,  which  reduced  its  value  one  half. 
This  defect  was  patent  on  inspection,  for  it  had  been  pointed  out 
to  the  traveller  on  a  previous  occasion,  when  he  attempted  to  sell 
the  log  to  another  person.  The  defendant  was  wholly  innocent, 
knowing  nothing,  either  of  the  defect  or  of  the  fraudulent  repre- 
sentation of  the  traveller.  The  purchaser,  on  the  defendant's  re- 
fusal to  make  an  allowance,  brought  an  action  for  deceit.  The 
court  was  equally  divided ;  Pollock  C.  B.  and  Wilde  B.  holding 
the  action  to  be  maintainable,  and  Bramwell  and  Martin  BB. 
holding  the  contrary.  But  the  two  last-named  judges  dissented 
solely  on  the  ground  that  the  defendant  was  not  liable  in  that 
form  of  action  ;  and  Martin  B.  very  distinctly  admitted  that  the 
buyer  would  have  had  the  right  to  rescind  the  contract^  on  the 
ground  of  fraud  committed  by  the  agent,  (u)  if  the  plaintiff  had 
not  deprived  himself  of  this  remedy  by  cutting  up  and  using  the 
log  so  that  he  could  not  restore  it.  AH  the  judges  were  of  opin- 
ion that  the  fraud  of  the  agent  would  affect  the  validity  of  the 
contract ;  but  Martin  B.  pointed  out,  as  the  true  distinction,  that 
**  in  an  action  upon  the  contract,  the  representation  of  the  agent 
is  the  representation  of  the  principal,  but  in  an  action  on  the  case 
for  deceit  the  misrepresentation  or  concealment  must  be  proved 
against  the  principal." 

§  464.  In  the  year  1867  two  decisions,  apparently  not  recon- 

(r)  L.  R.  2  Ex.  259;  36  L.  J.  Ex.  247.  Max.  4th  ed.  and  2  Smith's  L.  C.  96,  6th 

(«)  7  H.  &  N.  172 ;  30  L.  J.  Ex.  337.  ed. 

(t)  See  note  at  p.  761  of  Broom's  Leg.  (u)  [See  ante,  §  445,  note  (u).] 
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cilable,  were  rendered  at  about  the  same  time  by  appellate 
coarts,  each  being  ignorant  of  the  case  pending  in  the  other.  In 
Barwick  v.  The  English  Joint  Stock  Bank,  (2;)  the  case  was 
argued  in  the  exchequer  chamber  on  the  8th  February,  and  the 
judgment  rendered  on  the  18th  May  by  Willes  J.,  in  behalf  of 
himself  and  Blackburn,  Keating,  Mellor,  Montague  Smith,  and 
Lush  JJ.  In  the  Western  Bank  of  Scotland  v.  Addie(y)  the 
case  was  argued  in  the  House  of  Lords  in  the  beginning  of  March, 
and  judgment  was  rendered  on  the  20th  May,  just  two  days  after 
the  decision  in  the  exchequer  chamber. 

§  465.  In  Barwick  v.  The  English  Joint  Stock  Bank,  the  fraud 
Barwick  v  ^^  Committed  by  the  manager  of  the  defendant's  bank 
The  £ng-  acting  in  the  course  of  his  business,  and  the  third  count 
Stock  in  the  declaration  was  for  fraud  and  deceit  by  the  de- 

fendants,  to  which  they  pleaded  not  guilty.  Held,  that 
the  fraud  committed  by  ^he  manager  was  properly  charged  in  the 
declaration  as  the  fraud  of  the  defendants,  and  that  the  defend- 
ants were  liable  for  the  fraud  of  their  agents.  The  fraud  com- 
mitted was  the  giving  of  a  guaranty  by  the  manager,  in  behalf  of 
the  bank,  he  knowing  and  intending  that  the  guaranty  should  be 
unavailing,  and  fraudulently  concealing  from  the  plainti£f  the 
facts  which  would  make  it  so.  Willes  J.,  in  delivering  the  judg- 
ment, declared  that,  in  so  deciding,  ^^  we  conceive  that  we  are  in 
no  respect  overruling  the  opinions  of  my  brothers  Martin  and 
Bramwell  in  Udell  v,  Atherton,  (z)  the  case  most  relied  on  for 
the  purpose  of  establishing  the  prbposition  that  the  principal  is 
not  answerable  for  the  fraud  of  his  agent.  Upon  looking  at  that 
case,  it  seems  pretty  clear  that  the  division  of  opinion  which  took 
place  in  the  court  of  exchequer  arose,  not  so  much  upon^  the  ques- 
tion whether  the  principal  is  answerable  for  the  act  of  an  agent 
in  the  course  of  his  business,  a  question  which  was  settled  as  early 
as  Lord  Holt's  time  (Hern  v.  Nichols,  1  Salk.  280),  (a)  but  in  ap- 
plying that  principle  to  the  peculiar  facts  of  the  case ;  the  act 
which  was  relied  upon  there  as  constituting  a  liability  in  the  sell- 
ers having  been  an  act  adopted  by  them  under  peculiar  circum- 
stances, d.nd  the  author  of  that  act  not  being  their  general  agent 

(x)  L.  R.  2  Ex.  259 ;  36  L.  J.  Ex.  U7.  518 ;  Locke  v.  Stearns,  1  Met  560 ;  White 

(y)  L.  R.  1  Sc  App.  146.  v.  Sawyer,  16  Gray,  586;  Beonett  v.  Jad- 

(z)  7  H.  &  N.  1 72 ;  80  L.  J.  Ex.  337.  son,  21  N.  Y.  238.] 
(a)  [See  Jeffrey  v.  Bigelow,  13  Wend. 
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in  business  as  the  manager  of  a  bank  is."  As  to  the  distinction 
here  pointed  out  between  the  responsibility  of  the  principal  for 
the  fraud  of  an  agent  employed  to  effect  one  sale,  and  that  of  an 
agent  to  do  business  generally,  it  is  not  easy  to  appreciate  how 
the  principle  can  differ  in  the  two  cases,  if  in  each  the  agent  is 
acting  in  the  business  for  which  he  was  employed  by  the  princi- 
pal; but  the  observation  of  the  learned  judge  on  this  point  is  of 
course  no  part  of  the  decision  in  the  cause. 

§  466.  On  the  other  hand,  in  The  Western  Bank  of  Scotland 
V.  Addie,  (6)  at  the  close  of  the  argument  on  the  12th  The  Westr- 
March,  the  lords  intimated  that,  "  as  the  decisions  con-  *£  g^*"^^ 
flicted,  they  would  take  time  to  consider  the  case,  with  a  *•  Addie. 
view  to  the  laying  down  of  some  general  rules,*^  and  it  was  not  till 
the  20th  May  that  the  decision  was  given.  The  plaintiff's  action 
-was  based  on  the  allegation  that  he  had  been  induced  to  buy /row 
the  company  a  number  of  its  shares,  by  the  fraudulent  representa- 
tions of  its  agents,  the  directors.  The  demand,  according  to  the 
forms  of  the  Scotch  law,  was  in  the  alternative  for  a  restitutio  in 
integrum,  or  for  damages.  The  principles  governing  the  case 
were  laid  down  by  the  lord  chancellor  (Lord  Chelmsford),  and  by 
Lord  Cranworth,  in  entire  conformity  with  the  opinion  of  Martin 
B.  in  Udell  v,  Atherton.  Lord  Chelmsford  said :  "  The  distinc- 
tion to  be  drawn  from  the  authorities,  and  which  is  sanctioned  by 
sound  principle,  appears  to  be  this :  where  a  person  has  been 
drawn  into  a  contract  to  purchase  shares  belonging  to  a  company 
by  fraudulent  misrepresentations  of  the  directors,  and  the  directors 
in  the  name  of  the  company  seek  to  enforce  that  contract,  or  the 
person  who  has  been  deceived  institutes  a  suit  against  the  com- 
pany to  rescind  the  contract  on  the  ground  of  fraud,  the  misrepre- 
sentations are  imputable  to  the  company,  and  the  purchaser  cannot 
be  held  to  his  contract,  because  a  company  cannot  retain  any  ben- 
efit which  they  have  obtained  through  the  fraud  of  their  agent. 
But  if  the  person  who  has  been  induced  to  purchase  shares  by  the 
fraud  of  the  directors,  instead  of  seeking  to  set  aside  the  contract, 
prefers  to  bring  an  action  for  damages  for  the  deceit,  such  an  ac- 
tion cannot  be  maintained  against  the  company^  but  only  against 
the  directors  personally. ^^  .  ..."  It  may  seem  a  hardship  on  the 
pursuer  that  he  should  be  compelled  to  keep  the  shares,  because, 
in  ignorance  of  the  fraud  practised  on  him,  he  retained  them  until 

(b)  L.  R.  1  Sc.  App.  146. 
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an  event  occurred  which  changed  their  nature,  and  prevented  his 
returning  the  very  thing  which  he  received.  But  he  is  not  with- 
out remedy.  If  he  is  fixed  with  the  shares,  be  may  still  have  his 
action  for  damages  against  the  directors,  supposing  he  is  able  to 
establish  that  he  was  induced  to  enter  into  the  contract  by  mis- 
representations for  which  they  were  responsible."  Lord  Cran- 
worth  first  concurred  in  deciding  that  the  plaintiff  had  lost  his 
right  to  rescind  the  contract,  because  he  was  unable  to  put  the 
adverse  parties  in  the  same  situation  in  which  they  stood  when 
the  contract  was  entered  into.  On  the  other  point,  his  lordship 
said  :  "  The  appellants  are  not  the  persons  who  were  guilty  of  the 

fraud An  incorporated  company  cannot  in  its  corporate 

character  be  called  on  to  answer  in  an  action  for  deceit.  But  if 
by  the  fraud  of  its  agents  third  persons  have  been  defrauded,  the 
corporation  may  be  made  responsible  to  the  extent  to  which  its 
funds  have  profited  by  those  frauds.  If  it  is  supposed  from  what 
I  said  when  the  case  of  Ranger  v.  Great  Western  Railroad  Com- 
pany (c)  was  decided  in  this  house  I  meant  to  give  as  my  opinion 
that  the  company  could  in  that  case  have  been  made  to  an9wer 
a%for  a  tort  in  an  action  for  deceit^  I  can  only  say  I  had  no  such 

meaning In  what  I  said,  I  merely  wished  to  guard  against 

its  being  supposed  that  I  assented  to  the  argument,  that  there 
would  be  no  means  of  reaching  the  company  if  the  fact  of  the 
fraud  had  been  established.  By  what  particular  proceeding  re- 
lief could  have  been  obtained  is  a  matter  on  which  I  did  not  in- 
tend to  express,  and  indeed  had  not  formed,  any  opinion.  An  at- 
tentive consideration  of  the  cases  has  convinced  me  that  the  true 
principle  is  that  these  corporate  bodies,  through  whose  agents  so 
large  a  portion  of  the  business  of  the  country  is  now  carried  on, 
may  be  made  responsible  for  the  frauds  of  those  agents  to  the  ex- 
tent to  which  the  companies  have  profited  from  these  frauds  ;  but 
that  they  cannot  be  used  as  wrong-doers^  by  imputing  to  them  the 
misconduct  of  those  whom  they  have  employed,  (d)     A  person  de- 


(c)  5  H.  L.  Cas.  72. 

(d)  [See  Craig  v.  Ward,  3  Kejes,  393 ; 
Elwell  V.  Chamberlin,  31  N.  T.  619;  Al- 
lerton  v.  Allerton,  50  lb.  670;  Davis  v. 
BeiDis,  40  lb.  453,  note ;  Hunter  v.  Hud- 
son River  Iron  Co.  20  Barb.  493 ;  Sharp 
V,  Nevr  York,  40  lb.  257  ;  Chester  v, 
Dickcrson,  52  lb.  349 ;  Graves  v.  Spier, 


58  lb.  387 ;  Sandford  v.  Handy,  23  Wend. 
260;  Durst  v.  Burton,  2  Lansing,  137; 
S.  C.  47  N.  Y.  167;  Swifi  v,  Winle^ 
botham,  L.  R.  8  Q.  B.  244 ;  L.  R.  9  Q.  B. 
301,  nom.  Swift  v.  Jewsbury;  Mackayp. 
Commercial  Bank,  L.  R.  5  P.  C.  894. 
See  Weir  v.  Barnett,  3  Ex.  D.  32,  238,  as 
to  the  personal  liability  of  directors  for 
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frauded  by  directors^  if  the  subsequent  acts  and  dealings  of  the 
parties  have  been  such  as  to  leave  him  no  remedy  but  an  action 
for  the  fraud,  must  seek  his  remedy  against  the  directors  persorir 
ally^^  The  plaintiff  was  therefore  held  not  entitled  to  recover  on 
either  ground. 

§  467.  It  is  submitted  that  this  being  the  tribunal  of  the  last 
resort,  this  case  must  be  considered  as  settling  conclu-   principles 
sively,  that  where  a  purchaser  has  been  induced  to  buy   fn^easM^*^ 
througli  the  fraud  of  an  aG:ent  of  the  vendor,  the  latter  J***®""®  * 

o  o  '  buyer  has 

being  innocent,  the  purchaser  may,  1st,  rescind  the  con-  l>«^n  de- 

.1.,  ,         ,.        ,  1      .         ,  ,.  .  frauded  by 

tract*  It  he  can  return  the  thmg  bought  lu  the  condition   a^entof 
in  which  he  received  it,  but  not  otherwise ;  or  he  may,   j^j  j^^^'^j 
2d]y,  maintain  an  action  for  deceit  {gainst  the  agent   buyer, 
personally  ;  but  3dly,  cannot  maintain  that,  or  any  action  in  tort^ 
against  the  innocent  principal.    Further,  that  though  he   Further 
would  have  a  claim  against  the  principal  for  a  return  of  equity, 
the  price  to  the  extent  to  which  the  latter  has  profited  by  the 
fraud  of  his  agent,  his  remedy  would  be  in  equity  ;  for  it  was 
admitted  on  all  sides,  in  Udell  v.  Atherton,  that  if  the  action 
for  deceit  would  not  lie,  the  purchiiser  was  ;remediless  at  law, 
when  not  in  a  condition  to  sue  for  a  rescission,  there  being  no 
form  of  action  at  law  applicable  to  the  case,  (e)     It   a  buyer 
must  not  be  concluded  from  this  review  of  the  authori-  ™S'J!?7^ 

a  remedy 

ties  that  the  purchaser,  who  has  been  induced  by  false   ^^"^  ^*'8® 

,     *•  ,  •'  represen- 

representations  to  make  the  contract,  is  always  without   tation  by 
remedy  because  the  vendor  believed  the  statements  to   vendor 
be  true,  and   was  innocent  of   any  fraudulent   intent,   regtnta-'^ 
These  cases  only  establish  that  the  vendor   has  com-   a,nountsto 
mitted  no  wrong^  and  is  therefore  not  liable  in  an  action   warranty. 
of  deceit^  or  any   other  action  founded   on   tort.     But,   in  very 
many  instances  a  representation  made  by  the  vendor  amounts  in 
law  to  a  warranty^  and  when  this  is  the  case,  the  purchaser  has 
remedies  on  the  contract  for  breach  of  the  warranty.     The  rules 
of  law  by  which  to  determine  when  a  representation  is  a  war- 


fraadalont  statements  made  in  a  prospec- 
tas  issued  by  brokers  employed  by  the  di- 
rectors to  place  debentures  of  the  company, 
the  directors  deriving  no  pecuniary  advan- 
tage from  the  representations.  Sullivan 
V,  Miicalfe,  5  C.  P.  D.  455.] 
(e)  Iq  a  case  decided  in  the  queen's 


bench  (by  Cockburn  C.  J.  and  Quain  J.) 
the  court  followed  Barwick  t;.  English 
Joint  Stock  Bank,  and  held  a  banking 
company  liable  for  a  false  representation 
by  the  manager  as  to  the  credit  and  sol- 
vcncv  of  a  customer  of  the  bank.  Swift 
V.  Winterbotham,  L.  R.  8  Q.  B.  244. 
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ranty,  and  what  are  the  rights  of  a  buyer  for  a  breach  of  this 
warranty  when  the  representation  is  false,  are  treated  post^  book 
IV.  part  II.  ch.  i.  on  Warranty.  The  law  as  to  the  effect  of  in- 
nocent misrepresentation  of  law  or  of  fact  has  been  discussed 
ante,  §  420. 

§  468.  The  case  of  Feret  v.  Hill  (f)  has  been  omitted  in  the 
Feret  o.  foregoing  review,  in  order  not  to  interrupt  the  exposition 
^*^**  of  the  point  directly  under  discussion,  but  the  ease  well 

ofCornfoot  deserves  Consideration.  It  was  in  its  facts  the  converse 
•.Fowke.  ^£  Cornfoot  V.  Fowke.  The  defendant  Hill  was  the 
owner  of  a  tenement,  and  the  plaintiff  sent  an  agent  to  him  to 
give  assurances  of  the  plaintiff's  good  character  and  reputation,  in 
order  to  induce  the  defendant  to  let  the  premises  to  the  plaintiff. 
The  agent  was  innocent,  and  was  honest  in  his  assurances  of  the 
plaintiff's  good  character,  but  in  point  of  fact  the  plaintiff,  wh^ 
pretended  that  he  wanted  the  premises  for  carrying  on  business 
as  a  perfumer,  intended  to  convert  them  into  a  brothel.  The 
plaintiff  was  let  into  possession,  and  used  the  premises  as  a 
brothel,  and  the  defendant  discovered  the  fraud  practised  on  him, 
ejected  the  plaintiff  forcibly  from  the  apartments,  after  having 
given  him  a  notice  to  quit,  which  he  disregarded.  The  plain- 
tiff then  brought  ejectment  to  recover  possession  of  the  apart- 
ments, and  the  jury  found,  first,  that  the  plaintiff,  at  the  time  he 
entered  into  the  agreement,  intended  to  use  the  premises  for  a 
brothel;*  and  secondly,  that  he  had  induced  the  defendant  to 
enter  into  the  agreement  by  fraudulent  misrepreBentation  as  to  hU 
character  and  as  to  the  purpose  for  which  he  wanted  the  premises. 
The  verdict  was  for  the  defendant,  and  Crowder  J.  reserved  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  in  his  favor,  if  the 
court  should  be  of  opinion  that  the  agreement,  notwithstanding 
this  finding,  was  valid.  The  motion  prevailed,  and  the  plaintiff 
was  held  entitled  to  enforce  the  agreement,  on  the  ground  that  the 
misrepresentation  was  of  a  fact  collateral  to  the  agreement,  Jervis 
C.  J.  saying  that  there  was  no  misrepresentation  ^'  as  to  the  legal 
effect  of  the  instrument  which  he  (the  defendant)  executed,  nor 
as  to  what  he  was  doing,  or  that  he  was  doing  one  thing  when 
in  fact  he  was  doing  another."  The  other  judges  also  put  the 
case  upon  the  ground  that  the  court  was  not  called  on  to  enforce 
any  agreement  at  all,  but  to  replace  premises  in  the  possession  of 

(/)  15  C.  B.  207 ;  23  L.  J.  C.  P.  188. 
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a  man  who  had  an  executed  legal  title  to  the  possession :  that 
it  was  impossible  to  say  that  nothing  passed  under  the  demise, 
simply  because  it  was  obtained  by  fraudulent  misrepresentation. 
The  effect  of  this  decision  seems  to  be,  that  a  defrauded  pefraaded 
lessor  who  has  actually  executed  a  demise  cannot  treat  ^^^^r. 
it  as  a  nullity,  but  must  proceed  to  have  it  rescinded  on  the  ground 
of  the  fraud  by  an  appropriate  tribunal,  before  treating  it  as  non- 
existent :  such  appropriate  tribunal  not  being  a  court  of  law  but 
one  of  equity. 

§  469.  In  further  illustration  of  the  effect  of  fraudulent  repre- 
sentations to  the  prejudice  of  the  purchaser,  the  reader  sharehoid- 
is  referred  to  the  series  of  decisions  rendered  in  cases  fJJuded  by 
where  shareholders  in  companies  have  attempted  to  re-  prospectus. 
lieve  themselves  from  responsibility  by  showing  that  they  had 
been  induced  to  take  the  shares  through  fraudulent  representa- 
tions of  the  directors.  These  cases  are  all  reviewed  in  Oakes  v. 
Turquand,  (^)  decided  in  the  House  of  Lords  in  August,  1867, 
in  which  it  was  settled  that  such  contracts  are  voidable  only,  not 
void,  and  that  the  defrauded  shareholders  cannot  relieve  them- 
selves from  responsibility  to  creditors  by  disaffirming  the  contract 
after  the  company  has  failed,  and  has  been  ordered  to  be  liqui- 
dated in  chancery. 

§  470.  It  would  be  an  onerous  and  scarcely  a  useful  task  to 
enumerate  the  various   devices   which,   in  -adjudicated   Devices 
cases,  have  been  held  by  the  courts  to  be  frauds  on  pur-   been  Ueid* 
chasers.    The  principles  stated  in  this  chapter  have  been   j'^*^"ng|®°' 
illustrated  in  numerous  decisions.  (A)     Some  of   those   *>">*«'• 
which  have  most  frequently  occurred  in'  practice  will  be  presented 
as  examples.     In  Bexwell  v.  Christie  (i)it  was  held  to   Puffers  at 
be  fraudulent  in  the  vendor  to  bid  by  himself  or  agents   *"*^  *°°* 
at  an  auction  sale  of  his  own  goods,  where  the  published   Cbristie. 
conditions  were  ^'  that  the  highest  bidder  shall  be  the  purchaser, 
and  if  a  dispute  arise,  to  be  decided  by  a  majority  of  the  persons 
present."     Lord  Mansfield  also  in  that  case  held  it  to  be  a  fraud 
on  the  public,  and  therefore  on  the  buyer,  for  the  vendor  falsely 

ig)  L.  R.  2  Eng.  &  Ir.  App.  325.  Mood.  &  R.  62 ;  Tapp  v.  Lee,  3  B.  &  P. 

(A)  Early  v.  Garret,  9   B.   &   C.  928;  367;  Corbett  v.  Brown,  8  Bing.  33;  Hill 

Duke  of  Norfolk  v.  Worthy,  1  Camp.  340 ;  v.  Perrott,  3  Taunt.  274 ;  Abbotts  v.  Barry, 

Hill  V.  Gray,  1  Stark.  434 ;  Jones  v.  Bow-  2  B.  &  B.  369. 

den,  4  Taunt.  847 ;  Barber  v.  Morris,  1  (i)  1  Cowp.  395. 
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to  describe  his  goods  oflFered  at  auction  as  "  the  goods  of  a  gentle- 
man deceased,  and  sold  by  order  of  his  executor."  The  foregoing 
case  was  highly  eulogized,  and  followed  by  Lord  Kenyon  and  the 
Howard  r.  king's  bench  in  Howard  v.  Castle  ;  (i)  and  the  employ- 
Caatie.  ment  of  "  puffers,"  as  they  are  termed,  that  is,  persons 
engaged  to  bid  in  behalf  of  the  vendor,  in  order  to  force  up  the 
price  against  the  public,  has  ever  since  been  held  fraudulent,  (i) 
§  471.  In  the  case  of  Warlow  v.  Harrison,  decided  in  queen^s 
Wariowv.  bench,  (Z)  and  afterwards  in  the  exchequer  chamber,  (wi) 
arnson.      ^j^^  j^^  ^^  ^^^  subject  of  the  auctioneer's  responsibility  in 

(k)  6  T.  R.  642.  See,  also,  Wheeler  nnder  an  order  of  conrt  as  to  ordinary 
p.  Collier,  M.  &  M.  123;  Crowder  v.  sales;  Dinnmock  v.  Hallett,  L.  R.  2  Ch. 
AnstiD,  .3  Binpf.  368;  Rex  v.  Marsh,  3  Y.  Ap.  21,  29;  but  see  Shimmin  p.  Bellew, 
&  J.  33]  ;  Thomett  v,  Haines,  15  M.  &  Ir.  R.  1  £q.  289;  and  to  sheriffs'  sales; 
W.  367;  Green  v.  Baverstock,  14  C.  B.  Donaldson  r.  McRoy,  1  Browne,  346; 
N.  S.  204,  and  32  L.  J.  C.  P.  180;  Lee  v.  Lee,  19  Mo.  420.  The  vendor 
[Towle  V.  Leavitt,  23  N.  H.  360 ;  2  Kent,  should  be  cautious  not  to  make  anjr  secret 
637-539;  1  Stoiy  £q.  Jur.  §  293 ;  Yeazie  arrangement  by  which  any 
V.  Williams,  3  Story,  611 ;  S.  C.  8  How.  one  wishing  to  purchase  shall  nngment 
(U.S.)  134;  Moncrieff  w.  Goldsborongh,  have  an  advantage  over  an-  ^^^ii^^Wder. 
4  Har.  &  M'll.  282 ;  Donaldson  v.  Mc-  other,  such  as  concerting  with  a  purchaser 
Roy,  1  Browne,  346 ;  Baham  v.  Bach,  to  make  his  bid  by  a  private  signal,  not 
13  La.  287 ;  Latham  v.  Morrow,  6  B.  understood  by  other  purchasers.  Cono- 
Mon.  630;  National  Fire  Ins.  Co.  v.  ver  r.  Walling,  2  McCartcr  (N.  J.),  173. 
.Loomis,  11  Paige,  431  ;  Staines  v.  Shore,  Whece  a  sale  is  vitiated  by  the  employ- 
16  Pcnn.  St.  200 ;  Pennock's  Appeal,  14  ment  of  a  puffer,  it  is  said  to  be  the  duty 
lb.  446 ;  Trust  t^.  Delaplaine,  3  E.  D.  of  the  purchaser  wishing  to  avoid  the  sale 
Smith,  219;  McDowell  v,  Simms,  6  Ired.  to  restore  the  property  purchased  as  soon 
Eq.  278 ;  Gilliat  v.  Gilliat,  L.  R.  9  Eq.  as  the  fraud  is  discovered ;  Staines  v. 
60;  Woods  ».  Hall,  iDev.Eq.  411;  Wolfe  Shore,  16  Penn.  St.  200;  McDowell  v. 
t;.  Luyster,  1  Hall,  146  ;  Darst  v.  Thomas,  Simms,  6  Ired.  Eq.  278;  Tomlinson  v. 
87  111.  222;  Fisher  r.  Hersey,  17  Hun,  Savage,  lb.  430;  otherwise  he  confirms 
370.  Exceptions  have  been  the  sale ;  Backcntoss  t^.  Stabler,  33  Penn. 
alwajii '  made  in  cases  where  it  did  St.  251 ;  Veazie  &.  Williams,  3  Story.  611, 
flnoduient  ^^j  jjppgur  ^l^g^l  ^^le  purchaser  631.  It  has  been  made  a  question  whether, 
was  induced  by  the  puffing  to  bid  more  if  a  private  warranty,  with  a  view  to  a 
than  the  value  of  the  property,  or  more  sale  by  auction,  be  given  to  an  individual 
than  he  had  previously  determined  to  bid ;  by  the  owner  of  goods,  which  are  after- 
SCO  Jennings  v.  Hart,  1  Russell  &  Ches-  ward  put  up  at  auction  without  a  war- 
ley  (N.  S.),  15;  Tomlinson  v.  Savage,  6  ranty,  and  the  person  to  whom  the  war- 
Ired.  Eq.  430 ;  and  so,  where  it  appeared  ranty  is  given  buys  them,  such  a  warranty 
that  there  were  i*eal  as  well  as  sham  bid-  could  be  enforced ;  or  if  he  should  bid  for 
ders,  and  the  last  bid  before  the  purchas-  them,  and  a  third  person  buy,  the  third 
er's  was  a  real  one,  and  the  judgment  of  person  would  be  bound.  Maule  J.  in  Hop- 
the  real  bidders  and  the  purchaser  had  kins  v.  Tanqueray,  15  C.  B.  130,  136.] 
not  been  misled  by  the  sham  bidders.  (/)  28  L.  J.  Q.  B.  18. 
Veazic  i^.  Williams,  3  Story,  611.  The  (m)  1  £.  &  E.  295;  29  L.  J.  Q.  B.  14; 
roles  against  puffing  apply  as  well  to  sales  [1  Sugden  Y.  &  P.  (8th  Am.  ed.)  1 1,  12.] 
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such  cases  was  examined  on  the  following  state  of  facts  :  The  de- 
fendant was  an  auctioneer,  having  a  horse  repository,  and  Auctioneer 
he  advertised  for  sale  a  mare,  '*  the  property  of  a  gen-  f^r^fjaud 
tleman,  without  reserve.^^  The  plaintiff  attended  the  sale  °°  ^"^*"'' 
and  bid  sixty  guineas,  and  another  person  bid  sixty-one  guineas. 
The  plaintiff,  being  informed  that  this  last  person  was  the  owner, 
declined  to  bid  further,  and  the  hors^  was  knocked  down  to  the 
owner  as  purchaser  at  sixty-one  guineas.  The  plaintiff  at  once  in- 
formed the  defendant  and  the  owner  that  he  claimed  the  mare  as 
the  highest  bond  fide  bidder,  the  sale  having  been  advertised ''  with- 
out reserve."  The  owner  refused  to  let  him  have  the  mare,  and  he 
thereupon  tendered  to  the  defendant,  the  auctioneer,  sixty  guineas 
in  gold,  and  demanded  the  mare.  The  plaintiff  had  notice  of  the 
conditions  of  the  sale,  among  which  were  the  following :  '*  First. 
The  highest  bidder  to  bo  the  buyer,  and  if  any  dispute  arise  be- 
tween two  or  more  bidders  before  the  lot  is  returned  into  the 
stables,  the  lot  so  disputed  shall  be  put  up  again,  or  the  auctioneer 
may  declare  the  purchaser.  Third.  The  purchaser  being  de- 
clared, must  immediately  give  in  his  name  and  address,  with,  if 
required,  a  deposit  of  6«.  in  the  pound  on  account  of  his  purchase, 
and  pay  the  remainder  before  such  lot  is  delivered.  Eighth. 
Any  lot  ordered  for  this  sale  and  sold  by  private  contract  by  the 
owner,  or  advertised  '  without  reserve,'  and  bought  by  the  owner, 
to  be  liable  to  the  usual  commission  of  21,  per  cent."  As  the  judg- 
ment of  the  exchequer  chamber  turned  much  upon  the  pleadings, 
it  is  necessary  to  state  that  the  plaintiff's  declaration,  after  alleg- 
ing the  advertisement  for  sale  without  reserve^  went  on  to  aver 
that  he  attended  the  sale  and  became  the  highest  bidder^  "  and 
thereupon  'and  thereby  the  defendant  became  and  was  the  agent 
of  the  plaintiff  to  complete  the  contract  ;^^  and  then  charged  a 
breach  of  the  defendant's  duty  to  the  plaintiff  a«  the  plaintiffs 
agent  in  failing  to  complete  the  contract  in  behalf  of  the  plain- 
tiff. The  defendant  pleaded:  First,  not  guilty.  Secondly,  that 
the  plaintiff  was  not  the  highest  bidder.  Thirdly,  that  the  de- 
fendant did  not  become  the  plaintiff's  agent  as  alleged.  In  the 
plaintiff's  argument  the  following  civil  law  authorities  were  cited  : 
Cicero  de  OfBciis,  lib.  8,  s.  15  :  "  ToUendum  est  igitur  ex  rebus 
contrahendis  omne  mendacium,  non  licitatorem  venditor,  nee  qui 
contra' se  liceatur,  emptor  apponet ;  "  and  Huberus,  lib.  18,  tit.  2, 
8.  7,  PraBlectiones :  "  Sed  hoc  facile  constabit,  si  venditor  falsum 
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emptorem  inde  ab  initio  subornet,  qui  plas  aliis  offerat,  ut  veris 
empfcoribiis  praBmium  maximae  licitationis,  vulgo  Struyckgelt^  qao 
nil  usitatius,  intercipiat,  dolo  detecto,  yenditorem  teneri  ad  praB- 
mium vero  licitatori  maximo  praestandum,  quia  hoc  est  contra 
fidem  conventionis  perfectas  quS,  statutum  est  at  maximo  licitatori 
praemium  daretur."  Lord  Campbell  C.  J.  delivered  the  unani- 
mous judgment  of^the  queen's  bench,  holding  :  First,  that  it  was 
not  true  in  point  of  law  that  the  auctioneer  is  the  agent  of  the 
purchaser  until  the  acceptance  of  his  bid  as  being  the  highest, 
which  acceptance  is  shown  by  knocking  down  the  hammer ;  and 
that  till  then  the  auctioneer  is  exclusively  the  agent  of  the  ven- 
dor, (w)  Secondly,  that  both  parties  may  retract  till  the  ham- 
mer is  knocked  down  ;  that  no  contract  takes  placp  between  them 
till  that  is  done ;  (o)  and  that  the  auctioneer  cannot  be  bound 
when  both  the  vendor  and  bidder  remain  free.  The  learned  chief 
justice  then  said,  in  the  name  of  the  court :  Thirdly,  "  We  are 
clear  that  the  bidder  has  no  remedy  against  the  auctioneer,  whose 
authority  to  accept  the  offer  of  the  bidder  has  been  determined 
bv  the  vendor  before  the  hammer  has  been  knocked  down." 

§  472.  Although  this  judgment  of  the  queen's  bench  was  not 
reversed  in  the  exchequer  chamber,  because  approved  on  the 
pleadings  as  they  stood,  the  third  proposition  above  quoted  was 
not  affirmed,  and  the  court  of  error  gave  leave  to  the  plaintiff  to 
amend,  so  as  to  enforce  a  liability  against  the  auctioneer.  The 
exchequer  chamber,  composed  of  Martin,  Bramwell,  and  Watson 
BB.,  and  Willes  and  Byles  JJ.,  were  unanimous  in  holding  the 
auctioneer  liable,  and  in  giving  leave  to  amend ;  but  Willes  J. 
and  Bramwell  B.,  without  dissenting  from  the  opinion  of  the  ma- 
jority, as  delivered  by  Martin  B.,  preferred  putting  their  judgment 
on  a  different  ground,  on  which  they  felt  themselves  more  clearly 
justified  in  their  conclusions.  Martin  B.  first  declared  that  the 
judgment  of  the  queen's  bench  was  right  upon  the  pleadings,  but 
that  the  court  of  appeal  being  now  vested  with  power  to  amend, 
and  the  object  of  the  law  being  to  determine  the  real  question  in 
controversy,  the  power  ought  to  be  "  largely  exercised  "  for  that 
purpose ;  and  that  upon  the  facts  the  plaintiff  was  entitled  to  re- 
cover. The  learned  baron  then  proceeded  as  follows :  "  In  a  sale 
by  auction  there  are  three  parties,  namely,  the  owner  of  the  prop- 
erty to  be  sold,  the  auctioneer,  and  the  portion  of  the  public  who 

(n)  [See  ante,  §§  268-270.]  (o)   [Ante,  §  270.] 
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attend  to  bid,  which  of  course  includes  the  highest  bidder.  In  this« 
as  in  most  cases  of  sales  by  auction,  the  owner's  name  was  not 
disclosed  ;  he  was  a  concealed  principal.  The  names  of  the  auc- 
tioneers, of  whom  the  defendant  was  one,  alone  were  published, 
and  the  sale  was  announced  by  them  to  be  '  without  reserve,^ 
This,  according  to  all  the  cases,  both  at  law  and  in  equity,  means 
that  neither  the  vendor  nor  any  person  on  his  behalf  may  bid  at 
the  auction,  and  that  the  property  shall  be  sold  to  the  highest 
bidder,  whether  the  sura  bid  be  equivalent  to  the  real  value  or 
not.  (p)  For  this  position  see  the  case  of  Thornett  v.  Haines,  15 
M.  &  W.  367.  We  cannot  distinguish  the  case  of  an  auctioneer 
putting  up  property  for  sale  upon  such  a  condition  from  the  case 
of  the  loser  of  property  offering  a  reward  ;  or  that  of  a  railway 
company  publishing  a  time-table,  stating  the  times  when  and  the 
places  at  which  the  trains  run.  It  has  been  decided  that  the  per- 
son giving  the  information  advertised  for,  or  a  passenger  taking  a 
ticket,  may  sue  as  upon  a  contract  with  him.  Denton  v.  The  Great 
Northern  Railway  Company,  5  E.  i&  B.  860 ;  25  L.  J.  Q.  R  129- 
Upon  the  same  principle,  it  seems  to  us  that  the  highest  bond  fide 
bidder  at  an  auction  may  sue  the  auctioneer  as  upon  a  contract  that 
the  sale  shall  be  without  reserve.  We  think  that  the  auctioneer 
who  puts  property  up  for  sale  upun  such  a  condition  pledges  him- 
self that  the  sale  shall  be  without  reserve  ;  or,  in  other  words,  con- 
tracts that  it  shall  be  so,  and  that  this  contract  is  made  Auctioneer 
with  the  highest  bond  fide  bidder y  and  in  case  of  a  breach  \?^^l^^^^ 
of  it  he  has  a  right  of  action  against  the  auctioneer,  (t?^)   reserve" 

•^  -__  .  ,      ,        ,  ,  ^  contracts 

....  We  entertain  no  doubt  that  the  owner  may,  at  any  with  the 

time  before  the  contract  is  legally  complete,  interfere  and   ^oSl^rfe 

revoke  the  auctioneer's  authority,  but  he  does  so  at  his   Ji^af  he 

peril ;  and  if  the  auctioneer  has  contracted  any  liability  in   8^*"  *>«- 
*        '  J  ^        come  pur- 

consequence  of  his  employment  and  the  subsequent  rev-  chaser. 

ocation  or  conduct  of  the  owner,  he  is  entitled  to  be  indemnified." 


(p)  [See  Towlc  c.  Leavitt,  23  N.  H.  360, 
an  important  and  well  considered  case,  in 
which  it  was  held  that  the  highest  bidder 
at  an  auction  sale  is  entitled  to  the  prop- 
erty.] 

(p^)  [An  auctioneer  has  a  right  to  exer- 
Auetione«r      cese  a  discretion  as  to  whether 

bid.  certain  person,  and  if  he  de- 


clines to  receive  the  bid,  acting  with  due  re- 
gard to  the  circumstances,  the  party  thus 
affected  has  no  remedy.  Holder  v.  Jack- 
son, 11  U.  C.  C.  P.  543.  Thus  he  may 
decline  to  receive  the  bid  of  a  minor.  Kin 
ney  u.  Showdy,  1  Hill  (N.  Y.),  544.  And 
see  Den  v.  Zellers,  2  Halst,  153,  that  the 
bid  of  an  irresponsible  party  may  be  prop- 
erly declined  by  the  auctioneer. 
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§  478.  In  reference  to  the  conditions  of  the  sale,  the  learned 
baron  further  said,  as  to  the  first  condition,  that  the  owner  could 
not  be  the  buyer,  and  the  auctioneer  ought  to  have  refused  his  bid, 
giving  for  a  reason,  that  the  sale  was  without  reserve ;  and  that 
the  court  were  inclined  to  differ  with  the  queen's  bench,  and  to 
consider  that  the  owner's  bid  was  not  a  revocation  of  the  auc- 
tioneer's authority.  The  eighth  condition  was  construed  as  pro- 
viding simply  that  if  the  owner  acted  contrary  to  the  conditions 
of  the  sale,  he  must  pay  the  usual  commissions.  The  court  was 
therefore  ready  to  give  judgment  for  the  plaintiff  if  he  chose  to 
amend  his  declaration.  Willes  J.  and  Bramwell  B.  preferred 
putting  their  assent  to  the  judgment  on  the  ground  that  the  facts 
furnished  strong  evidence  to  show  that  the  auctioneer  had  re- 
ceived no  authority  from  the  owner  to  advertise  a  sale  **  without 
reserve  ;  "  and  that  the  plaintiff  ought  to  be  allowed  to  amend  by 
adding  a  count,  alleging  an  undertaking  by  the  auctioneer  that  he 
had  such  authority,  and  a  breach  of  that  undertaking. 

§  474.  It  was  said  at  one  time  that  the  rule  in  equity  differs 
Distinction  from  that  at  common  law  on  the  subject  of  puffers  to 
itwTnd  *^^s  extent :  that  in  equity  it  is  allowable  to  employ  one 
VufRn^lt^  puffer,  but  no  more,  for  the  purpose  only  of  preventing 
auction.  the  property  from  being  sold  below  a  limit  fixed  by  the 
vendor.  Willes  J.,  in  Green  v.  Baverstock,  (^q)  however,  ex- 
pressed the  opinion  that  the  rule  in  equity  was  confined  to  sales 
under  the  order  of  the  court,  in  conformity  with  "  an  inveterate 
practice."  But  the  existence  of  any  such  rule  in  equity  appears 
to  have  been  still  a  moot  point,  even  in  1865,  as  is  shown  in  the 
opinion  of  Lord  Cranworth  in  Mortimer  v.  Bell,  (r)     By  the  new 

(7)  14  C.  B,  N.  S.  204;   32  L.  J.  C.  P.  282;  Latham  v.  Morrow,  6  B.  Mon.  630; 

180.  Reynolds    v,  Decfaanms,    24    Tex.    174; 

(r)  L.  R.  1  Ch.  Ap.  10.     [It  seems  to  Lee  v.  Lee,  19  Mo.  420;  Pennock*8  Ap- 

Caneti  decide     ^^  settled  by  many  cases  in  peal,  14  Penn.  St.  446;  Walsh  v.  Barton, 

that  owner      the  American  states  that  the  24  Ohio  St.  28.    On  this  point  Chancellor 

Jiii^  employ     owner  may  employ  a  bidder,  Kent  says :  "  It  would  seem  to  be  thecon- 

abidJ«?r  to      jf  j^g  ^q^  jj.  j^„^  jijg  ^q  p,.g_  elusion,  from  the  later  cases,  that  the  cm- 

prevent  MC-                                        ^       *        r  » 

rifice  of          vcnt  a  sacrifice  of  the  prop-  ployment  of  a  bidder  by  the  owner  would 

property.        ^^^^  under  a  piven  price.    See  or  would  not  be  a  fraud,  according  to  the 

Morehead  v.  Hunt,  1  Dev.  Eq.  35 ;  Woods  circumstances  tending  to  show  innocence 

v.   Hall,   lb.   411;   Wolfe  v.    Luyster,  1  of  intention  or  a  fraudulent  design.    If  he 

Hall,  146 ;   Steele  v.  Ellmaker,  11  Serg.  &  was  employed  bond  fide  to  prevent  a  sac- 

R.  86 ;  Phippen  v.  Siickney,  3  Met.  387 ;  rifice  of  the  property  under  a  given  price, 

Veazie  v.  Williams,  3  Story,  622,  623 ;  it   would   be   a    lawful   transaction,  and 

Moncrieff  V.  Goldsborough,  4  H.  &  M'Hen.  would  not  \*itiate  the    sale.      But  if  a 
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act,  however,  80  &  81  Vict.  c.  48,  passed  at  the  instance  of  Lord 
St.  Leonards  (but  applicable  only  to  sale  of  land),  it  is  Act.30&3i 
provided  in  the  fourth  section,  that  "  whereas  there  is  at  ^*c^-  ^-  ^^' 
present  a  conflict  between  her  majesty's  courts  of  law  and  equity 
in  respect  of  the  validity  of  sales  by  auction  of  land  where  a  puflFer 
has  bid,  although  no  right  of  bidding  on  behalf  of  the  owner  was 
reserved,  the  courts  of  law  holdinor  that  all  such  sales  are  abso- 
lutely  illegal,  and  the  courts  of  equity  under  some  circumstances 
giving  effect  to  them,  but  even  in  courts  of  equity  the  rule  is  un- 
settled ;  and  whereas  it  is  expedient  that  an  end  should  be  put  to 
such  conflicting  and  unsettled  opinions :  Be  it  therefore  enacted, 
that  from  and  after  the  passing  of  this  act,  whenever  a  sale  by 

number  of  bidders  were  employed  bj  the  The  language  of  the  supreme  court  of 
owner  to  enhance  the  price  by  a  pretended  Louisiana  is  strongly  in  favor  of  the  doc- 
competition,  and  the  bidding  by  them  was  trine  of  Lord  Mansfield.    Baham  v.  Bach, 
not  real  and  sincere,  but  a  mere  artifice  in  13  La.  287.    Mr.  Justice  Ware,  in  his  dis- 
combination  with  the  owner  to  mislead  the  senting  and  very  learned  o])inion  in  the 
judgment  and  inflame  the  zeal  of  others,  above  case  of  Veazie  v.  Williams,  3  Story, 
it  would  be  a  fraudulent  and  void  sale."  632,  637,  638,  approves  of  the  original 
2  Kent,  538,  539.    And  Mr.  Justice  Story,  doctrine  of  the  king's   bench."    In  this 
in  Veazie  v.  Williams,  3  Story,  623,  ap-  case  of   Veazie  r.   Williams  it  apixsared 
proves  of  the  aliove  remarks,  and  suggests  that  false  bids  had  been  made,  but  by  the 
that  they  furnish  "  the  true  and  just  and  auctioneer,  who  had  no  authority  to  make 
satisfactory  result."    This  case  furnishes  them  from  the  seller.    Upon  this  Mr.  Jus- 
many  valuable  suggestions,  both   as  re-  tice  Story  said :  "  Be  the  gen-   Effects  of 
ported  in  3  Story,  611.  and  in  8  How.  (U.  eral  doctrine  upon  this  subject   J^J^^^^bJ^^e 
S.)  134.    See,  also,  National  Fire  Ins.  Co.  as  it  may,  no  case  has  fallen    auctioneer 
».Loomis,  11  Paige,  431;  Baham  ».  Bach,  under  my  notice  in  which  it   JJiMUytoliQ 
13   La.   287 ;    Troughton   v.  Johnson,  2  has  been  held  that  the  act  of  8e"er. 
Hayw.  28 ;  Jenkins  i;.  Hogg,  2  Const.  Rep.  the  auctioneer  in  receiving  or  making  false 
821  ;    Tomlinson  v.  Savage,  6  Ired.  £q.  bids,  unknown  and  unauthorized  by  the 
430.    Chancellor  Kent  (2  Kent,  539),  not-  seller,  would  avoid  the  sale.    And,  upon 
withstanding  the  conclusion  above  stated  principle,  it  is  very  difficult  to  see  why  it 
Obanceilor      ^J  ^i™  &s  the  result  of  the  should  avoid  the  sale,  since  there  is  no 
*^J**1        cases,  declares  that  "  the  orig-  fraud,  connivance,  or  aid  given   by  the 
inal  doctrine   inal    doctrine  of   the  king's  seller  to  the  false  bids.    If  the  purchaser  is 
benchihe        bench  is   the  most  just  and  misled  by  the  false  bids  of  the  auctioneer 
trae  one.         salutary  doctrine.    In  sound  to  suppose  them  to  be  real,  ho  may  have 
policy  no  person  ought,  in  any  case,  to  an  action  against  the  auctioneer  for  the 
be  employed  secretly  to  bid  for  the  owner,  injury  sustained  thereby."    The  decision 
against  a  bona  fide  bidder,  at  a  public  auc-  of  Judge  Story  in  this  case  was,  how- 
tion.    It  is  a  fraud  in  law,  on  the  very  ever,  reversed  in  the  supreme  court  of  the 
face  of  the  transaction,  and  the  owner's  United  States,  8  How.  134.    The  seller 
interference  and  right  to  bid,  in  order  to  having  adopted  the  transaction,  and  taken 
he  admissible,  ought  to  be  intimated  in  the  benefit  gained  by  the  false  bids,  was 
the  conditions  of  sale,  and  such  a  doctrine  held  chargeable  with  the  fraudulent  acts 
ha^  been  recently  declared  at  Westminster  of  the  auctioneer.    Taney  C.  J.,  McLean 
HalL    Crowder  v.  Austin,  3  Bing.  368.  and  Grier  JJ.,  dissented.] 
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auction  of  land  would  be  invalid  at  law  by  reason  of  the  employ- 
ment of  a  puffer,  the  same  shall  be  deemed  invalid  in  equity  as 
well  as  at  law."  («) 

§  475.  The  statute  further  directs  that  where  land  is  stated  to 
be  sold  without  reserve  it  shall  not  be  lawful  for  the  seller  to  bid, 
or  the  auctioneer  to  accept  a  bid  from  him  or  any  one  employed 
by  him ;  and  where  the  sale  is  subject  to  the  right  of  a  seller  to 
bid  it  shall  be  lawful  for  the  seller  or  any  one  person  in  his  behalf 
to  bid.  («^)  The  act  also  forbids  the  courts  of  equity  from  contin- 
uing the  practice  of  opening  biddings  in  sales  made  under  their 
orders ;  so  that  in  future  the  highest  bond  fide  bidder  at  such  sales 
shall  be  the  purchaser,  in  th6  absence  of  fraud  or  improper  conduct 
Dimmock  ^^  ^^®  management  of  the  sale.  In  a  case  (t)  just  be- 
V.  Haiiett.  fQ|.Q  ^\^Q  passing  of  this  act,  it  was  announced  that  the 
sale  was  "  without  reserve,"  and  that  the  parties  interested  had 
liberty  to  bid.  It  was  held  by  Lords  Justices  Turner  and  Cairns 
that  on  these  terms  a  purchaser  was  bound  by  his  bid  for  19,000/., 
the  only  bids  higher  than  14,O0OZ.  having  been  made  by  the  pur- 
chaser and  a  mortgagee  in  possession  of  the  estate. 

§  476.  In  The  Queen  v,  Kenrick,  (u)  the  fraud  on  the  pur- 
Teiiing  chaser,  for  which  the  defendant  was  convicted  as  being 
to  rJyef  ^  guilty  of  false  pretences,  was  telling  the  buyer  that  the 
*reh?  ^of "  1^0^368  offered  for  sale  had  been  the  property  of  a  lady 
horees  and  deceased,  were  then  the  property  of  her  sister,  and  never 
ities,  and  had  been  the  property  of  a  horse-dealer,  and  that  they 
for  seufng*  Were  quiet  and  tractable ;  all  these  statements  being  false, 
them.  jj^jjj  ^jjg  vendor  knowing  that  nothing  but  a  belief  in 

^Kenrfck  ^^^^^  truth  would  induce  the  buyer  to  make  the  pur- 
chase.    In  Dobell  v,  Stevens  (x)  the  fraud  consisted  in 

False  state-     r  i     i  n-  i       «  ,  •  .  ^  i  i- 

ment,  ex-  laisely  teiung  the  buyer  that  the  receipts  of  a  public 

rffJip*a*of  house  Were  160Z.  per  month,  and  the  quantity  of  porter 

hoMel'^  sold  seven  butts  per  month,  and  that  the  tap  was  let  for 

Dobell ».  ^^^'  P®^  annum,  and  two  rooms  for  21L  per  annum, 

Stevens.  whereby  the  plaintiff  was  induced  to  buy  ;  and  similar 
deceits  were  employed  in  Lysney  v,  Selby  (y)  and  Fuller  v.  Wil- 
son, (a) 

(«)  Jones  V.  Qainn,  2  L.  R.  Ir.  516.  (x)   3   B.  &  C.  623.    [See  Brown  r. 

(«i)  See  Gilliat  v.  Gilliat,  L.  R.  9  £q.  Castles,  11   Cash.  348,  350;  Boynton  v, 

60,  as  to  the  constrnction  of  this  claase.  Hazleboom,    14    Allen,    107 ;    Newell  v. 

(t)  Dimmock  v.  Hallett,  L.  R.  2  Ch.  Horn,  45  N.  H.  421.] 

Ap.  21.  (y)  2  Lord  Raymond,  1118. 

(u)  5  Q.  B.  49.  («)  8  Q.  B.  58. 
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§  477.  In  Schneider  v.  Heath  (a)  a  vessel  was  sold, '^^  hull, 
masts,  yards,  standing    and  running  rigging,   with  all  ^f^l^^^ 
faultSy  as  they  now  lie."     There  was,  however,  a  false   faults  » — 
statement,  that  ^*  the  hull  was  nearly  as  good  as  when   to  conceal 
launched,"  and  means  were  taken  to  conceal  the  defects     ^  ^^' 
that  the  vendor  knew  to  exist.     This  was  held  by  Sir  v.  Heath. 
James  Mansfield  to  be  a  fraud  on  the  purchaser ;  but  in  Bagle- 
hole  V.  Walters  (6)  Lord  Ellenborough  was  decided  in  Ba,-iehole 
his  rejection  of  the  purchaser's. attempt  to  repudiate  the  ^'  Walters, 
sale  of  a  vessel  under  exactly  the  same  description,  *'  with  all 
faults,"  where  the  seller,  although  knowing  the  latent  defects,  used 
no  means   for  concealing   them   from   the  purchaser.      In  this 
decision  Lord  Ellenborough  expressly  overruled  Mellish  pjckerinff 
V.  Motteux ;  (c)  and  in  Pickering  v.  Dowson  (d)  the  ^'  i^owson. 
common   pleas   followed    Lord   Ellenborough's   decision,   as  one 
"  never  questioned  at  the  bar ;  "  and  concurred  in  overruling  Mel- 
lish V.  Motteux.     Baglehole  v.  Walters  was  also  followed  by  the 
king's  bench  in  deciding  Bay  water  v.  Richardson,  (e)  in  1881.  (/) 

§  477  a,  [A.  sent  pigs  to  a  public  market  for  sale  by  auction, 
and  they  were  purchased  by  B.  The  pigs  were  part  of  a  herd 
which  had  had  the  typhoid  fever,  and  there  was  evidence  that 
A.  knew  that  the  pigs  sent  to  market  were  infected  with  ^^  d  r 
the  disease.  At  the  time  of  sale  the  pigs  showed  no  out-  Hobbs. 
ward  symptoms  of  disease.  The  sale  was  subject  to  this  condi- 
tion :  "  No  warranty  will  be  given  by  the  auctioneer  with  any  lot, 
and  as  all  lots  are  open  for  inspection  previous  to  the  commence- 
ment of  the  sale,  no  compensation  shall  be  made  in  respect  of 
any  fault  or  error  of  description  of  any  lot  in  the  catalogue."  The 
pigs  were  in  fact  infected.  It  was  held,  that  A.  impliedly  repre- 
sented that  80  far  as  he  knew  the  pigs  were  not  infected  with 
any  dangerous  disease,  and  the  fact  that  the  sale  was  with  all 
faults  did  not  qualify  the  representation.  (Ward  v.  Hobbs,  L.  R. 
2  Q.  B.  D.  831.)  But  on  appeal  the  decision  was  reversed  (3  Q.  B. 
D.  150),  and  it  was  said  that  before  a  man  can  complain  of  a  fraud 
he  must  show  something  done  intentionally  to  deceive  him.] 

(a)  3  Camp.    506.     [See  Whitney  v,        (/)  [See  Pearce  v.  Blackwell,  12  Ired. 

Boardman,  118  Mass.  247,  248.]  49;  Hanson  o.  Edgerly,  29  N.  H.  343;  1 

{b)  3  Camp.  154.  Sngden  Y.  &  P.  (8th  Am.  ed.)  333  et  seq. ; 

(c)  Peake,  156.  Taylor  v.  Fleet,  4  Barb.  102 ;   1  Chitty 

(d)  4  Taunt.  779.  Contr.  (11th  Am.  ed.)  645,  646.] 
(«)  1  Ad.  &  £.  508.    See,  alao,  Free- 
man V.  Baker,  5  B.  &  Ad.  797. 
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§  478.  In  Horsfall  v.  Thomas,  (^)  the  defence  to  an  action  oq  a 
Concealing  ^^^^  ^^  exchange  was  that  the  buyer  had  been  defrauded 
defect,         in  the  purchase  of  a  steel  gun,  for  which  the  bill  was 

where  buy-  *  i     i        t   #       i        * 

er  neg-  given.  The  gun  was  made  by  defendant  s  order,  and  he 
inspect.  was  informed  when  it  was  ready,  but  made  no  examina- 
Horsfaii  tiou  of  it,  and  sent  the  bill  of  exchange  in  part  pay- 
ment. There  was  a  defect  in  the  gun,  and  a  metal  plug 
was  inserted  which  would  have  concealed  the  defect  from  any  per- 
son inspecting  the  gun.  It  was  received  by  the  defendant,  fired 
several  times,  answered  the  purpose  as  long  as  it  was  entire,  but 
afterwards  burst  in  consequence  of  the  defect.  Held^  that  the  de- 
fendant had  not  been  influenced  in  his  acceptance  of  the  gun  by 
the  artifice  used,  for  he  had  never  examined  it ;  that  the  mere 
statement  by  the  plaintiffs  to  the  defendant  that  the  gun  was  ready 
for  him,  even  if  they  knew  the  existence  of  a  defect  which  would 
make  the  gun  worthless,  and  failed  to  inform  him  of  it,  was  not  a 
fraud.  The  learned  judge,  Bramwell  B.,  who  delivered  the  judg- 
ment of  the  court,  said,  that  ^'  fraud  must  be  committed  by  the 
affirmance  of  something  not  true  within  the  knowledge  of  the  af- 
firmant, or  by  the  suppression  of  something  which  is  true  and 
which  it  is  the  duty  of  the  party  to  make  known.''  In  the  case 
before  the  court  there  was  no  affirmance ;  and  there  is  no  duty 
on  the  part  of  the  maker  to  point  out  a  defect  where  the  buyer  has 
an  opportunity  for  inspection  and  does  not  choose  to  avail  himself 
of  it.  (A)  This  decision  is  questioned  and  disapproved  by  Cock- 
burn  C.  J.  in  Smith  v,  Hughes  (L.  R.  6  Q.  B.  697),  and  it  cer- 
tainly seems  that  the  artifice  used  to  conceal  the  defect  comes 
within  the  definition  usually  given  of  fraud. 

§  478  a.  [The  appellants  bought  a  second-hand  engine  from 
Cogei ».  *'^®  appellee.  At  the  time  of  the  sale  the  engine  was 
Kniseiy.  get  upon  a  stone  foundation.  The  day  was  cloudy,  and 
the  engine-room  indifferently  lighted  by  a  window  and  door. 
The  engine  had  been  in  the  great  Chicago  fire,  and  had  three 
cracks  in  its  bottom.  The  appellee  knew  of  the  existence  of  the 
cracks,  and  supposed  that  the  appellants  were  ignorant  of  the 
same.  At  the  time  of  the  sale  the  appellee  made  the  following 
instrument:  "Chicago,  January  10,  1874.     The  Elms  engine  at 

{g)  1  H.  &  C.  90,  and  31  L.  J.  Ex.  322.     B.  591,  and  20  L.  J.  C.  P.  76  ;  also,  Hill 

[See  Howell  v.  Biddlecom,  62  Barb.  131.]     w.  Gray,  1  Stark.  434 ;   [Howell  u.  Biddle- 

{h)  See  Keates  v.  Earl  Cadogan,  10  C.     com,  62  Barb.  131 ;  §  430,  note  {k),  ante,] 
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Austin  is  all  complete  as  shown  ;  it  is  made  in  a  workmanlike  man- 
ner, and  will  perform  well,  with  proper  care  and  attention  on  the 
part  of  the  users  of  the  same,  if  erected  in  a  workmanlike  manner 
on  good  foundations."  It  was  held  that  the  appellee  was  guilty  of 
no  fraud  in  failing  to  make  known  the  existence  of  the  cracks. 
Walker  J.  said :  "  It  is  only  concealed  defects,  known  to  the 
seller,  that  the  seller  is  bound  to  disclose  to  the  buyer.  If  the 
seller  has  no  knowledge  of  defects  that  are  latent,  he  can  not  be 
held  to  have  committed  a  fraud  because  he  did  not  make  them 
known  to  the  buyer.  Here,  there  is  nothing  to  show  that  the 
engine  was  injured  by  the  fire,  or  that  it  would  not  last  as  long 
or  perform  as  much  labor  as  if  it  had  never  been  sub-  Nature  of 
jected  to  the  fire.  ...  If  the  engine  was  not,  in  fact,  in-  th'fchVen- 
jured  by  the  heat,  then  there  was  no  latent  defect  to  ^^'J 
disclose.  Appellee  supposed  there  were  none.  .  .  .  Nor  disclose. 
does  the  fact  that  the  appellants  would  not  have  purchased  had 
they  known  of  the  cracks  prove  fraud.  The  appellee  was  not 
bound  to  know  their  choice  in  such  matters."  (A^)  ] 

§  479.  The  case  of  Hill  v.  Gray,  (i)  decided  by  Lord  Ellen- 
borough  at  nisi  priiis  in  1816,  would  seem  to  conflict   Hill  v. 
with  the  general  rule  in  relation  to  concealment.     The   «     * . 

°  ,  Sale  of  a 

facts  were  that  the  agent  employed  by  plaintiff  to  sell  a  picture. 
picture  was  pressed  by  the  defendant  to  tell  him  whose  property 
it  was ;  the  agent  refused.  The  same  agent  was  at  the  time  sell- 
ing also  pictures  for  Sir  Felix  Agar,  and  the  defendant, "  misled 
by  circumstances,  erroneously  supposed  "  that  the  picture  in  ques- 
tion also  belonged  to  Sir  Felix  Agar,  and  under  this  misappre- 
hension bought  it.  The  agent  ^^  knew  that  the  defendant  labored 
under  this  delusion,  but  did  not  remove  it."  The  price  was 
1,000Z.,  the  picture  being  said  to  be  a  Claude,  and  proof  was 
offered  that  it  was  genuine,  and  that  after  the  defendant  knew 
that  it  was  not  one  of  Sir  Felix  Agar's  pictures  he  had  objected 
to  paying  on  the  ground  that  it  was  not  genuine,  but  not  on  the 
ground  of  any  deception.  Lord  Ellenborough  said  :  "  Although 
it  was  the  finest  picture  that  Claude  ever  painted,  it  must  not  be 
sold  under  a  deception.  The  agent  ought  to  have  cautiously  ad- 
hered to  his  original  stipulation,  that  he  should  not  communicate 
the  name  of  the  proprietor,  and  not  to  have  let  in  a  suspicion  on 

{h^)  [Cogel  t;.    Kniseley,  89  III.  598;        (t)  1  Stark.  434. 
MorriB  V.  Thompson,  85  lb.  16.] 

3U 
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the  part  of  the  purchaser  which  he  knew  enhanced  the  price.  He 
saw  that  the  defendant  had  fallen  into  a  delusion  in  supposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it. 
.  •  •  .  This  case  has  arrived  at  its  termination,  since  it  appears 
that  the  purchaser  labored  under  a  deception,  in  which  the  agent 
permitted  him  to  remain,  on  a  point  which  he  thought  material  to 
influence  his  judgment  "  This  judgment,  on  a  first  perusal,  seems 
certainly  not  reconcilable  with  the  received  principles  on  the  sub- 
ject, but  in  Keates  v.  Earl  Cadogan  (£)  the  case  was  explained  by 
the  common  pleas  by  construing  the  language  of  Lord  Ellenbor- 
ough  in  the  italicized  passages  as  intimating  that  there  ^^  had  been 
a  positive  aggressive  deceit."  It  is,  indeed,  quite  possible  that  it 
was  the  act  of  the  agent  in  putting  the  picture  with  those  of  Sir 
Felix  Agar  that  created  the  belief,  which  the  agent  perceived  and 
did  not  remove. 

§  480.  In  the  earlier  case  of  Jones  v.  Bowden  (Z)  an  action 
Jones  V.       upon  the  case  for  deceit  in  a  sale  was  maintained  under 

Bowden.  *  ^  ^ 

^^  ^  the  following  circumstances:  The  defendant  bought  pi- 

osage  re-  mento  at  an  auction  sale,  as  sea  damaged.  It  is  usual 
damage  to  in  such  sdles  of  this  article  to  declare  it  to  be  sea  dam-- 
ciared.  aged^  and  when  nothing  is  said,  it  is  supposed  to  be 
sound.  Defendant  then  repacked  it,  and  it  was  included  in  a  cat- 
alogue of  the  auction  sale,  as  ^^  187  bags  pimento,  bonded,*'  and  at 
the  foot  was  stated,  '^  the  goods  to  be  seen  as  specified  in  the  cata- 
logue, and  remainder  at  No.  36  Camomile  Street."  Defendant 
drew  fair  samples,  which  were  exhibited  to  the  bidders,  by  which 
the  article  appeared  to  be  dusty,  and  of  inferior  quality  ;  but  no 
one  could  tell  from  the  samples  that  the  goods  had  been  sea  dam- 
aged or  repacked,  either  of  which  facts  depreciates  the  value  in  the 
market.  The  catalogues  were  not  distributed  till  the  day  before 
the  sale,  and  no  one  had  inspected  the  goods.  The  auctioneer 
made  no  addition  nor'  comment  on  what  was  stated  in  the  cat- 
alogue, and  the  plaintifiE  became  the  purchaser  at  thirteen  pence 
per  pound,  which  was  not  more  than  a  reasonable  priccj  after  tak- 
ing into  consideration  the  fact  tliat  it  had  been  sea  damaged  and 
repacked.  The  jury  said  *^  that  the  state  of  the  goods  ought  to 
have  been  communicated  by  the  defendant  to  the  plaintiff,"  and 
found  a  verdict  for  him,  subject  to  the  point  whether  the  action 
was  maintainable.    A  rule  to  set  aside  the  verdict  was  discharged. 

{k)  10  C.  B.  591 ;  so  L.  J.  C.  P.  76.  (/)  4  Taant.  847. 
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The  grounds  are  not  very  intelligibly  given,  but  it  may  be  fairly 
inferred  from  the  language  of  Mansfield  C.  J.  that  he  considered 
the  verdict  of  the  jury  as  establishing  a  usage  which  imposed  on 
the  vendor  the  duty  of  disclosing  the  defect,  thus  bringing  the 
case  within  the  general  principle  stated  by  Bramwell  J.  in  Hors- 
fall  V.  Thomas,  (m) 

§  481.  In  Smith  v,  Hughes  (n)  the  action  was  by  the  plaintiff, 
a  farmer,  to  recover  the  price  of  certain  oats  sold  to  the  gj^j^,^  ^ 
defendant,  an  owner  and  trainer  of  race-horses.  The  Hughes, 
plaintiff's  account  of  the  transaction  was  that  he  took  a  sample  of 
the  oats  to  the  defendant  and  asked  if  he  wished  to  buy  oats,  to 
which  the  latter  answered,  "  I  am  always  a  buyer  of  good  oats." 
The  plaintiff  asked  thirty-five  shillings  a  quarter,  and  left  the 
sample  with  the  defendant,  who  was  to  give  an  answer  next  day. 
The  defendant  wrote  to  say  he  would  take  the  oats  at  thirty-four 
shillings  a  quarter,  and  they  were  sent  to  him  by  the  plaintiff. 
But  the  defendant's  account  was  that,  to  the  plaintiff's  question 
he  answered,  *^  I  am  always  a  buyer  of  good  old  oats ;  "  and  that 
the  plaintiff  then  said,  ^*  I  have  i  some  good  old  oats  for  sale." 
There  was  no  difference  of  testimony  as  to  the  other  facts  ;  and  it 
was  further  sworn  by  the  defendant  that  as  soon  as  he  discovered 
that  the  oats  were  new,  he  sent  them  back ;  that  trainers  use  old 
oats  for  their  horses,  and  never  buy  new  when  they  can  get  old. 
There  was  also  evidence  to  the  effect  that  thirty-four  shillings  a 
quarter  was  a  very  high  price  for  new  oats,  more  than  a  prudent 
business  man  would  have  given,  and  that  old  oats  were  then  very 
scarce.  The  judge  told  the  jury  that  the  question  was  whether  the 
word  ^^  old  "  had  been  used  in  the  bargain  as  stated  by  the  defend- 
ant, and  if  so  the  verdict  must  be  for  him  ;  but  if  they  thought  the  , 
word  *^  old  "  had  not  been  used,  then  the  second  question  would  be 
"  whether  the  plaintiff  believed  the  defendant  to  believe,  or  to  be 
under  the  impression,  that  he  was  contracting  for  the  purchase  of 
old  oats."  If  so,  the  verdict  would  also  be  for  the  defendant.  The 
jury  found  for  the  defendant.  The  question  for  the  queen's  bench 
was,  whether  the  second  direction  to  the  jury  was  right,  for  they 
had  not  answered  the  questions  separately,  and  it  was  not  possible 
to  say  on  which  of  the  two  grounds  they  had  based  their  verdict. 
In  testing  the  second  question,  it  was  plainly  necessary  to  assume 

(m)  [1  H.  &  C.  90 ;  31  L.  J.  Ex.  322.         (n)  L.  B.  6  Q.  B.  597. 
See,  also,  Parkinson  v.  Lee,  2  East,  314.] 
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that  the  word  ^^  old  "  bad  not  been  used,  and  on  that  assumption 
the  court  ordered  a  new  trial.  Cockburn  C.  J.  said,  that  assuming 
the  vendor  to  know  that  the  buyer  believed  the  oats  to  be  old  oats, 
but  that  he  had  done  nothing  directly  or  indirectly  to  bring  about 
that  belief,  but  simply  offered  his  oats  and  exhibited  his  sample, 
the  passive  acquiescence  of  the  vendor  in  the  self-deception  of  the 
buyer  did  not  entitle  the  latter  to  rescind  the  sale.  Blackburn  J. 
concurred,  saying  that  ^^  whatever  may  be  the  case  in  a  court  of 
morals,  there  is  no  legal  obligation  on  the  vendor  to  inform  the 
purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of  the 
vendor."  The  learned  judge  further  doubted  whether  the  jury 
had  been  made  to  understand  the  difference  between  agreeing  to 
take  the  oats  under  the  belief  that  they  were  old  (for  in  that  case 
there  would  be  no  defence),  and  agreeing  to  take  the  oats  under 
the  belief  that  the  plaintiff  contracted  that  they  were  old,  for  in 
this  case  the  parties  would  not  be  ad  idem  as  to  their  bargain,  and 
there  would  therefore  be  no  contract.  ((?)  Hannen  J.  also  thought 
that  the  second  question  was  probably  misunderstood  by  the  jury. 
Fraud  by  *^^  concurred  with  Blackburn  J.  in  the  distinction  above 
collusion  pointed  out.  He  said  that  to  lustify  a  verdict  for  the 
vendor  defendant  it  was  not  enough  for  the  jury  to  find  that 
against  ^'  the  plaintiff  believed  the  defendant  to  believe  that  he 
son ;  vea-  ^as  buying  old  oats,"  but  that  what  was  necessary  was, 
dor  pre-       j.^  fijjj  ^hat  "  the  plaintiff  believed  that  the  defendant 

vented  * 

from  re-       believed  that  the  plaintiff  was  contracting  to  sell  old 

covering  . 

against        oats."     In  the    following  very  exceptional  case,  where 

uii  ver 

the  fraud  of  the  vendor  was  committed,  not  on  the  buyer 
but  by  collusion  with  the  buyer  against  another  person,  the  ven- 
dor was  not  permitted  to  recover  against  the  buyer. 

§  482.  In  Jackson  v,  Duchaire  (o^)  the  facts  were  that  the  plain- 
Jackson  V,  ^^^  ®^^^  ^^^®  goods  in  a  house  to  the  defendant  for  100/., 
Duchaire.  but  she  could  not  raise  the  money ;  she  applied  to  one 
Walsh  to  aid  her  in  the  purchase,  and  he  at  her  request  agreed 
to  buy  them  from  the  plaintiff  for  702.,  which  he  did,  taking  a 
bill  of  sale  to  himself.  By  agreement  between  the  plaintiff  and 
the  defendant  she  was  to  pay  the  deficiency  of  801.  to  him,  in 
two  notes  of  152.  each,  and  this  was  concealed  from  Walsh.  On 
action  brought  by  plaintiff  on  one  of  the  two  notes,  Lord  Ken- 
yon  at  nisi  prius,  and  the  court  in  banc  afterwards,  held  the 

(o)  [Riley  v.  Spotswood,  23  U.  C  C  P.  318.]  fo»)  3  T.  R.  551. 
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transaction  to  be  fraud  on  Walsh,  and  that  plaintiff  could  not 
recover.  The  principle  was  the  same  as  that  on  which  secret 
agreements  to  give  one  creditor  an  advantage  over  others  as  an  in- 
ducement to  sign  a  composition  in  insolvency  are  held  fraudulent 
and  void.  (»)    In  the  supreme  court  of  the  state  of  Ver-  9*®®  ^®- 

1    -I ,  ,      -  cided  m 

mont  it  was  held  to  be  fraudulent  in  a  vendor  to  sell  a  the  sa- 
horse  having  an  internal  malady  of  a  secret  and  fatal  court  of 
character,  not  apparent  by  any  external  indications,  but   frrud*oii 
known  to  the  seller,  and  known  by  him  to  be  unknown   ^°y®^- 
to  the  buyer,  if  the  malady  was  such  as  to  render  the  horse  of  no 
value.  (5^) 

I 

SECTION  rV. — FRAUD   ON  CREDITOBS  ;    BILLS  OF  SALE. 

§  483.  Sales  made  by  debtors  in  fraud  of  creditors  are  usually 
considered  as  being  governed  by  the  statute  13  Eliz.  c.  gt^tute  of 
5,  and  the  decisions  made  under  it ;  but  other  statutes  Elizabeth. 
had  been  previously  passed  on  the  same  subject,  and  in  Cadogan 
V.  Kennett  (r)  Lord  Mansfield  said  that  "  the  principles  and  rules 
of  the  common  law,  as  now  universally  known  and  understood, 
are  so  strong  against  fraud  in  every  shape,  that  the  common  law 
would  have  attained  every  end  proprosed  by  the  statutes  13  Eliz. 
c.  6  and  27  Eliz.  c.  4.  The  former  of  these  statutes  relates  to 
creditors  only  ;  the  latter  to  purchasers.  These  statutes  cannot 
receive  too  liberal  a  construction,  or  be  too  much  extended  in  sup- 
pression of  fraud."  The  13  Eh'z.  c.  5  was  intended  "for  the 
avoiding  and  abolishing  of  feigned,  covinous,  and  fraudulent  feoff- 
ments, gifts,  grants,  alienations^  &c,  &c.  as  well  of  lands  and  tene- 
ments as  of  goods  and  chattels  ....  devised  and  contrived  of 
malice,  fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose,  and  in- 
tent to  delay ^  hinder^  or  defraud  creditors  (r^)  ....  to  the  over- 

(p)   Daaglish  v.  Tennent,  L.  R.  2  Q.  ment  mast  be  accompanied  with  an  inten- 

B.  49.  tion  to  deceive,  in  order  to  be  the  proper 

(q)  Paddock  v,  Strobrfdge,  29  Vt.  470.  foundation  for  an  action  for  deceit.    Han- 

[A  mere    unintentional    concealment  or  son  v.  Edgerlj,  29  N.  H.  343 ;  Stevens  t;. 

l7niDten-         omission,  on  the  part  of  the  Faller,  8  lb.  463;   Howard  v.  Gould,  28 

tional  con-      vendor,   to  disclose   material  Vt.  523 ;   Harris  v.  Tyson,  24  Penn.  St. 

not  fraud-       facts    which    are    known    to  347 ;    Kintzing  v.  McElrath,  5   lb.  467 ; 

'*'•***•             himself  but  not  to  the  pur-  Laidlaw  v.  Organ,  2  Wheat.  178;   2  Kent, 

chaser,  and  to  the  knowledge  of  which  484,  490.    See  the  remarks  of  Potter  J.  in 

he  has  not  equal  means  of  access,  is  not  Fisher  v.  Budlong,  10  R.  I.  527,  528.] 

sufficient  to  sustain  an  action  for  deceit  (r)  Cowp.  432. 

against  the  vendor  for  the  damage  suf-  (r^)  [Westmoreland  t;.  Powell,  59   Qa. 

fared  bjr  the  purchaser.     Such  conceal-  256.] 
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throw  of  all  true  and  plain  dealing,  bargaining,  and  chevisance  be- 
tween man  and  man,  without  the  which  no  commonwealtli  or  civil 
society  can  be  maintained  or  continued."  The  statute,  therefore, 
provides  that  all  alienations,  bargains,  and  conveyances  of  lands 
and  tenements,  o;*  goods  and  chattels,  made  for  any  such  intent  and 
purpose  as  is  above  expressed,  shall  be  ^'  deemed  and  taken  ^only 
against  that  person  or  persons,  his  or  their  heirs,  successors,  ex- 
ecutors, administrators,  and  assigns,  and  every  of  them  whose  ac- 
tions, suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries,  and  reliefs,  by  such  guileful,  covinous,  or  fraudulent 
devices  and  practices  as  is  aforesaid,  are,  shall,  or  might  be  in  any 
wise  disturbed,  hindered,  delayed,  or  defrauded),  to  be  clearly 
and  utterly  void,  frustrate,  and  of  none  effect."  This  statute  was 
confirmed  by  14  Eliz.  c.  11,  s.  1,  and  made  perpetual  by  29  Eliz. 
Sembie,  c.  5,  s.  2.  And  it  seems  that  it  protects,  against  fraudu- 
Future^  lent  sales,  subsequent  creditors,  as  well  as  those  having 
creditors,      claims  at  the  date  of  the  fraudulent  conveyance.  («) 

§  484.  In  Twyne*s  case,  (Q  the  celebrated  leading  case  on  this 
Twyne'8  Subject,  the  debtor  had  made  a  secret  conveyance  to 
case.  Twyne  by  general  deed  of  all  his  goods  and  chattels, 

worth  300Z.,  in  satisfaction  of  a  debt  of  400/.,  pending  an  action 
brought  by  another  creditor  for  a  debt  of  200Z.  The  debtor  con- 
tinued in  possession  of  the  goods,  and  sold  some  of  them;  and 
sheared  the  sheep  and  marked  them  with  his  own  mark.  The 
second  creditor  took  the  goods  in  execution,  but  Twyne  resisted 
the  sheriff,  and  Coke,  the  queen's  attorney  general,  thereupon 
filed  an  information  against  him  in  the  star  chamber.  The  learned 
author  says  in  his  report  that  "  In  this  case  divers  points  were  re- 
solved :  1.  That  this  gift  had  the  signs  and  marks  of  fraud,  be- 
cause the  gift  is  general  without  exception  of  his  apparel,  or  of 
anything  of  necessity,  for  it  is  commonly  said  quod  dolosus  versa- 
tur  in  generalibus.  2.  The  donor  continued  in  possession,  and 
used   them  as  his  own;  and  by  reason  thereof   he  traded  and 

(«)  Graham  v.  Furber,  14  C.  B.  410,  can  edition,  contain  a  full  citation  of  the 

and  23  L.J.  C.  B.  51;  [McLane  v.  John-  most  important  later  American   anthori* 

son,  43  Vt.  48  ;   Carter  v,  Grimshaw,  49  ties.    The  subject  will  be  found  treated  at 

N.  H.  100.      The  English  doctrine  upon  considerable  length  in  2  Sugdcn  V.  &  P. 

this  suVuect  will  be  found  clearly  stated  by  (8th  Am.  ed.)  714,  note  (().    Bonacina  v. 

Lord  Westbury,  in  Spirett  v.  Willows,  3  Seed,  3  Low.  Can.  446.] 
De  G.,  J.  &  S.  293.    The  notes  to  this        (C)  3  Coke,  80 ;  1  Smith's  L.  C.  1. 
case  of  Spirett  v.  Willows,  in  the  Ameri> 
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trafficked  with  others,  and  defrauded  and  deceived  them.  3.  It 
was  made  in  secret,  et  dona  clandestina  aunt  semper  suspiciosa* 
4.  It  was  made  pending  the  writ.  5.  Here  was  a  trust  between 
the  parties,  for  the  donor  possessed  all,  and  used  them  as  his  proper 
goods,  and  fraud  is  always  apparelled  and  clad  with  a  trust,  and 
trust  is  the  cover  of  fraud,  (u)  6.  The  deed  contains  that  the  gift 
was  made  honestly,  truly,  and  bond  fide ;  et  clausulce  inoonsuetce 
semper  indueunt  suapicionem.  Secondly,  it  was  resolved  that  not- 
withstanding here  was  a  true  debt  due  to  Twyne,  and  a  good  con- 
sideration of  the  gift,  ....  yet  it  is  npt  bond  fide^  for  no  gift 
shall  be  deemed  to  be  bond  fide  ....  which  is  accompanied  with 
any  trust."  Lord  Coke  therefore  advises  :  "  Reader,  when  any 
gift  shall  be  made  to  you  in  satisfaction  of  debt,  by  one  who  is  in- 
debted to  others  also  ;  1.  Let  it  be  made  in  a  public  manner,  and 
before  the  neighbors,  and  not  in  private,  for  secrecy  is  a  mark  of 
fraud.  2.  Let  the  goods  and  chattels  be  appraised  by  good  people 
to  the  very  value,  and  take  a  gift  in  particular  in  satisfaction  of 
your  debt.  3.  Immediately  after  the  gifts,  take  the  possession  of 
them,  for  continuance  of  possession  in  the  donor  is  the  sign  of 

trust And  because  fraud  and  deceit  abound  in  these  days 

more  than  in  former  times,  it  was  resolved  in  this  case  by  the 
whole  court,  that  all  statutes  made  against  fraud  should  be  liberally 
and  benefieiallf/  expounded  to  suppress  the  fraud  : 

'  Quieritar,  at  crescnnt  tot  magDa  volumina  legls 
In  promptu  caasa  est,  crescit  in  orbe  dolas.' " 

§  485.  In  the  application  of  the  statute,  a  question  of  fact  for 
the  jury  is  constantly  presented;  namely,  whether  the   Conve^- 
transfer  of  the  goods  was  bond  fide^  or  fraudulent,  that  X?/™"^" 
is,  "  with  the  end,  purpose,  and  intent  to  delay,  hinder,   [^^^  3"fact 
or  defraud  creditors,"  as  the  act  expresses  it.  (w^)     It  for  jury. 

(«)  [Young  V.  Heermans,  66  N.  Y.374;  v.  Coolbaugh,  91  lb.  148 ;  Nimmo  v.  Kay- 
Edwards  V.  Stinson,  39  Ga.  443 ;  Jones  v.  kendall,  85  lb.  476 ;  Bashnell  v.  Wood, 
King,  86  III.  225 ;  Franklin  v,  Claflin,  49  lb.  88 ;  Hollacher  v.  O'Brien,  5  Hun,  277 ; 
Md.  24.]  Brooks  v.  Weaver,  3  Alb.  L.  J.  283  ;   Mc- 

(ti»)  [Wight  V.  Moody,  6  U.  C.  C  P.  Donalds  v.  Titus,   6  lb.  127;    Stacy  v. 

502 ;  Fowler  v.  Hendry,  7  lb.  350 ;   Cook  Deshaw,  7  Hun,  449  ;  Johnson  v.  Oarley, 

V.  Hendry,  lb.  354  ;  Harris  v.  Bumes,  50  53  How.  Pr.  326 ;  Powell  v.  Powell,  71  N. 

Cal.  140;   O'Brien  v.    Chamberlain,   lb.  Y.  71  ;   Holden  v.  Burnham,  63  lb.  74; 

285;  Nichol  v.  Crittenden,  55  Ga.   497;  '  Ferris  v.  Irons,  83  Penn.  St.  179.     The 

Mattingley  v.  Wulke,  2  Bradwell  (111.),  burden  of  proving  the  fraud  in  such  case 

169 ;  Sibley  v.  Tie,  88  111.  287  ;  Bradley  is  apon  the  party  alleging  it.    Elliott  v. 
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was,  indeed,  held  in  some  early  cases,  of  which  the  leading  one  is 
Edwards  V.  Edwards  V.  Harben  (^x)  that  under  certain  circumstances 
Harben.  ti^jg  ^3^  ^  question  of  law  for  the  court.  The  decision 
was  given  in  that  case  by  BuUer  J.,  who  said :  ^'  This  has  been  ar- 
gued by  the  defendant's  counsel  as  being  a  case  in  which  the  want 
of  possession  is  only  evidence  of  fraud,  and  that  it  was  not  such  a 
circumstance  per  se  as  makes  the  transaction  fraudulent  in  point 
of  law  ;  that  is  the  point  which  we  have  considered^  and  we  are  all 
of  opinion  that  if  there  be  nothing  but  the  absolute  conveyance 
without  the  possession^  that^  in  point  of  law^  is  fraudulent,^*  (y) 
As  this  case  does  not  appear  ever  to  have  been  overruled,  (z) 
though  frequently  mentioned  unfavorably,  it  may  be  assumed  that 
the  law  would  be  held  to  be  the  same  at  the  present  time  ;  but  it 
is  to  be  observed  that,  in  the  guarded  form  in  which  the  principle 
is  announced,  a  case  could  scarcely  arise  in  which  it  would  be  ap- 
plicable, for  it  is  difficult  to  suppose  that  an  action  would  be  tried 
where  nothing  would  be  shown  beyond  a  bare  conveyance  without 
possession ;  where  something  of  the  relations  of  the  parties,  and 
the  circumstances  of  their  dealings,  would  not  appear.  Apart  from 
this  very  exceptional  case,  the  authorities  are  all  in  accordance  in 
treating  the  question  of  fraus  vel  non  as  one  of  fact  for  the  jury, 
even  where  the  vendor  remains  in  possession. 

§  486.  In  Latimer  v.  Batson  (a)  an  execution  had  been  levied 
Latimer  t.  ^^  ^^®  household  furniture,  wine,  &c.  of  the  Duke  of 
Bateon.  Marlborough,  at  Blenheim,  and  an  officer  remained  in 
possession  some  time,  and  then  executed  a  bill  of  sale  to  the  exe- 
cution creditor,  but  the  duke  prevailed  on  the  latter  to  leave  him 
in  possession.  The  execution  creditor  afterwards  sold  the  goods  to 
the  plaintiff  Latimer  for  700Z.,  and  the  plaintiff  put  a  man-servant 
into  the  house.  The  duke  also  remained  there,  and  used  the  goods 
as  if  no  execution  had  been  put  in ;  but  the  execution  was  known 
in  the  neighborhood.  The  goods  were  then  seized  by  a  second 
creditor,  and  carried  away.    On  these  facts,  Jervis  contended  that 

Stoddard,   98  Mass.   145;    Tompkins  v,  N.  H.  154;  Coolidget?.  Melvin,42  lb.  510; 

Nichols,  53  Ala.  197;   Hamilton's  Adm.  Ingalls  v.  Herrick,  108   Mass.  351,  354; 

V.  Blackwell,  60  lb.  545 ;  Ebb  v.  Cole,  31  Rothchild  v.  Rowe,  44  Vt.  389  ;   Garman 

Ark.  554;    Jewett  v.  Cook,  81   111.  260;  ».  Cooper,  72  Penn.  St.  32;  Young  r.Mc- 

Morgan  ».  Olvej,  53  Ind.  6.]  Clure,  2  Watts  &  S.  147.] 

(x)  2  T.  R.  587.  (z)  It  was  said  to  be  good  law  by  Law- 

(y)  See,  also,  Paget  ».  Perchard,  1  Esp.  pence  J.  in  Steel  v.  Brown,  1  Taunt.  382. 

205  ;  Martin  v.   Podger,   2  W.  Bl.  702 ;  (a)  4  B.  &  C.  652. 

[Bellows  C.  J.  in  Putnam  v.  Osgood,  52 
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the  judge  ought  to  have  directed  the  jury  that  if  they  thought  the 
duke  remained  in  possession  the  sale  was  void,  citing  Wordall  v. 
Smith,  (6)  where  Lord  Ellenborough  said  that  "  to  defeat  an  exe- 
cution by  a  bill  of  sale  there  must  appear  to  have  been  a  bond  fide^ 
substantial  change  of  possession.  It  is  a  mere  mockery  to  put  in 
another  person  to  take  possession  jointly  with  the  former  owner  of 
the  goods.  A  concurrent  possession  with  the  assignor  is  color- 
able. (6^)  There  must  be  an  exclusive  possession  under  the  assign- 
ment, or  it  is  fraudulent  and  void  as  against  creditors."  But  the 
court  refused  a  new  trial,  affirming  the  propriety  of  the  judge's 
charge,  he  having  told  the  jury  that  if  they  thought  the  sale  to 
the  plaintiff  was  bond  fide^  and  the  purchase-money  really  paid  by 
him,  he  was  entitled  to  a  verdict ;  but  if  the  purchase-money  was 
really  paid  by  the  duke,  and  the  sale  to  the  plaintiff  colorable, 
they  should  find  for  defendant.  Bayley  J.  also  held,  in  conformity 
with  Leonard  v.  Baker,  (f)  Watkins  v.  Birch,  (rf)  and  Jezeph  v. 
Ingram,  (g)  that  "  if  goods  seized  under  an  execution  are  bond  fide 
sold^  and  the  buyer  suffers  the  debtor  to  continue  in  possession  of 
the  goods^  still  they  are  protected  against  subsequent  executions^  if 
the  circumstances  under  which  he  has  the  possession  are  known  in 
the  neighborhood^*^  In  Martindale  v.  Booth  (/)  all  the  judges 
were  of  opinion  that  the  continuance  of  possession  in  the  Martindale 
vendor  is  not  of  itself  sufficient  to  render  void  a  sale  of  •  Booth. 
goods  as  fraudulent,  especially  where  the  possession  is  consistent 
with  the  deed  which  provides  only  for  the  future  entry  into  posses- 
sion by  the  purchaser,  conditioned  on  the  vendor's  default;  and  in 
addition  to  the  numerous  cases  there  cited,  those  in  the  note  (^) 
sufficiently  establish  the  proposition  that  the  continued  possession 
by  the  vendor  of  goods  sold  is  a  fact  to  be  considered  by  the  jury 
as  evidence  of  fraud,  and  is  not  in  law  a  fraud  per  se.  (A) 


(b)  1  Camp.  332. 

(61)  [Uanney  v.  Moody,  6  U.  C.  C.  P. 
471.] 

(c)  1  M.  &  S.  251. 
{d)  4  Taunt.  823. 
(e)  8  Taunt.  838. 
(/)  3  B.  &  Ad.  498. 

(g)  Lady  Arundel  v.  Phipps,  10  Ves.  Jr. 
14.5  ;  per^  BuUer  J.  in  Hazelinton  v.  Gill, 
3  T.  R.  620,  note  (a) ;  Lindon  v.  Sharp,  6 
M.  &  O.  895-898;  Pennell  v.  Dawson,  18 
C.  B.  355. 


(A)  [Such  is  the  law  generally  in  the 
American  states.  See  1  Chitty  Contr. 
(nth  Am.  ed.)  571,  and  note  {y^),  where 
many  of  the  cases  are  cited  ;  2  Kent,  515 
et  seq.;  Ingalls  v.  Herrick,  108  Mass.  351 ; 
post,  §  502,  and  cases  cited  in  notes;  Put- 
nam V.  Osgood,  52  N.  H.  146,  154;  Co- 
bum  V.  Pickering,  3  lb.  415-425;  Cool- 
idge  V.  Melvin,  42  lb.  510;  Page  v.  Car- 
penter, 10  lb.  77  ;  Shaw  v.  Thompson,  43 
lb.  130;  Morse  v.  Powers,  17  lb.  296; 
Servos  v.  Tobin,  2   U.  C.  Q.  B.  530; 
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§  487.  That  the  notoriety  of  the  sale  is  a  strong  circumstance  to 
Notoriety  Tcbut  the  presumptioD  of  fraud,  even  where  the  vendor 
rebuts  pre-  retains  possession,  is  shown  by  the  cases  quoted  in  the 
Bumption  above  opinion,  delivered  by  Bayley  J.  in  Latimer  v.  Bat- 
No  general  ^^^^  ^  which  may  be  added  Kidd  v.  Rawlinson  (t)  and 
rule.  QqJ^  y^  Davies.  (i)  In  Hale  v.  Metropolitan  Omnibus 
decided*oQ  Company,  (Z)  Vice  Chancellor  Kindersley  expressed  the 
]}^^.7^  modern  doctrine  in  these  terms  :  "  It  was  at  one  time  air 

circum- 
stances, tempted  to  lay  down  rules  that  particular  things  were  in- 
delible badges  of  fraud,  but  in  truth  every  case  must  stand  upon  ita 
own  footing,  and  the  court  or  the  jury  must  consider  whether,  having 
regard  to  all  the  circumstances,  the  transaction  was  a  fair  one,  and 
intended  to  pass  the  property  for  a  valuable  consideration."  (Z^) 

§  488.  It  is  well  settled  that  the  mere  intention  to  defeat  the 
Mere  intent  exccutiou  of  a  Creditor  will  not  avoid  a  sale  as  frauda- 
execution.  1^^^)  ^^  ^t  be  made  bo7id  fide  for  a  valuable  considera- 
tion. (?n)     Nor  is  it  a  fraud  to  mortgage  personal  property  for 

Meade  v.  Smith,  16  Conn.  346 ;'  Mead  v.  ness,  where  it  was  not  attended  with  sncii 

Kojres,  44  lb.  48 r ;  Primrose  v.  Browning,  publicity  as  would  naturally  give  notoriety 

59  Ga.  69  ;  Collins  v.  Taggart,  57  lb.  355.  to  the  transaction,  and  when  there  was  no 

See  §  502  post.    Such  is  the  Irish  rule,  change  in  the  possession  or  use  of  the 

Macdona  v.  Swiney,  8  Ir.  C.  L.  73.    In  chattels  to  indicate  that  any  change  in  the 

Tilson  t*.  Terwilliger,  56  N.  Y.  273,  it  was  ownership  had  taken  place.    In  Lang  v. 

held,  that    although  a  eale  of   personal  Stockwell,  55  N.  II.  561,  it  appeared  that 

property  is    accompanied   by  immediate  upon  the  sale  of  a  chattel  it  was  agreed  m 

delivery  and  followed  by  actual  change  of  part  of  the  bargain  that  the  seller  shonld 

possedsion,  yet,  if  thereafter,  at  however  still  have  the  right  to  use  the  thing  sold  in 

long  an  interval,  it  comes  again  into  the  and  about  his  business;  and  it  was  held 

possession  of  the  vendor  by  the  act,  or  that  such  reservation,  being  inconsistent 

with  the  knowledge  and  assent  of  the  ven-  with  an  absolute  sale,  constituted  a  secrel 

dee,  with  no  intermediate  change  of  title,  trust,  from  which  fraud  as  to  the  creditors 

the  presumption  of  fraud  arises,  and  it  of  the  seller  was  an  inference  of  law ;  and 

devolves   upon  the  vendee  to  show   that  that  the  actual  intention  of  the  parties 

the  transaction  was  in  good  faith  and  with*  would  not  be  inquired  into.] 

out  intent  to  defraud.    Post,  §  502,  note  (m)  Wood  v.  Dixie,?  Q.  B.892;  Riches 

(m).]  V.  Evans,  9  C.  &  P.  640;  Hale  u.  Metro- 

(/)  2  Bos.  &  P.  59.  politan  Omnibus  Company,  28  L.  J.  Ch. 

{k)  1  Ld.  Raym.  724.  777;  [Hauselt  v.  Vilmar,  2   Ahb.  N,  0. 

(/)  28  L.  J.  Ch.  777.  222;  Ford  v.  Johnston,  7  Hun,  563  ;  Sta- 

(/i)  [Jones  V.  Nevers,  2  Pugsley  &  Bur-  cey  v.  Deshaw,  lb.  449 ;  Archer  v.  O'Brien, 

bridge  (N.  B.)  627 ;  Solomon  v.  Moral,  53  lb.  591 ;  Bostwick  v.  Burnett,  74  N.  Y. 

How.  Pr.  342.    It  was  decided  in  Cutting  317 ;  Dudley  v.  Danforth,  61    lb.   626 ; 

V.  Jackson,  56  N.  11.  253,  that  where   the  Kinnear  v.  White,  2  Kerr  (N.  B),  235; 

possession  of  chattels  is  retained  by  the  Hayward  v.  White,  lb.   304;     Doak  v. 

seller  after  an  absolute  sale,  it  is  not  a  Johnson,  lb.  319 ;    Connell  v.  Miller,  1 

sufficient  explanation   to  show   that  the  lb.  302;  Clark  v.  Morrell,  21  U.  C.  Q.  B. 

sale  was  made  in  the  presence  of  a  wit-  596;  Farish  v.  McKay,  5  lb.  461;  Hooker 
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money  actually  lent  to  the  mortgagor,  even  though  the  mort- 
gagor's intention  may  be  thus  to  defeat  the  expected  execution  of 
a  judgment  creditor;  (n)  nor  to  confess  a  judgment  in  Confession 
favor  of  one  creditor  for  the  purpose  of  giving  him  a  meUt^^with 
preference  over  another  who  is  on  the  eve  of  issuing  ex-  !jjy®"y^f_ 
ecution  on  a  judgment  previously  obtained,  (o)  crence. 

§  489.  The  statute  of  17  &  18  Vict.  c.  86,  called  the  "  Bills  of 
Sale  Act,  1854"  (as  amended  by  29  &  80  Vict.  c.  96),  5;,,,^,^^ 
[amended  and  consolidated  by  41  &  42  Vict.  c.  31  (0^)  ],  *«  17  & 
has  rendered  obsolete  a  part  of  the  law  under  the  stat-  86 ;  29  &  30 
ute  of  13  Eliz.  c.  5,  so  far  as  relates  to  the  transfer  of 
chattels.  (<?')  The  first  of  these  acts  is  entitled  *'  An  Act  for  Pre- 
venting Frauds  upon  Creditors,  by  Secret  Bills  of  Sale  of  Personal 
Chattels  ; "  and  it  provides  that  "  every  bill  of  sale  of  personal 
chattels  (0^)  made  after  the  passing  of  this  act,  either  absolutely 
or  conditionally,  or  subject  or  not  subject  to  any  trusts,  and 
whereby  the  grantee  or  holder  shall  have  power,  either  with  or 
without  notice,  and  either  immediately  after  the  making  of  such 
a  bill  of  sale  or  at  any  future  time,  to  seize  and  take  possession  of 
any  property  and  effects  comprised  in  or  made  subject  to  such  bill 
of  sale  ;  and  every  schedule  or  inventory  which  shall  be  therein 
annexed  or  therein  referred  to,  or  a  true  copy  thereof,  and  of 
every  attestation  of  the  due  execution  thereof,  shall,  together  with 
an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  a  description  of  the  residence  and  occupation  of  the  person 
making  or  giving  the  same,  or  in  case  the  same  shall  be  made  or 
given  by  any  person  under  or  in  execution  of  any  process,  then  a 


V.  Janrig,  6  U.   C.   Q.   B.  (O.  S.)  439;  [Eteds  v.  Hamilton,  56  Ind.  34;  Beards  17. 

Armstrong  v.  Moodte,  lb.  538 ;  Ingraham  Wheeler,  1 1  Hun,  539 ;  Frazer  v.  Thatcher, 

».  Wheeler,  6  Conn.  277  ;  Nimmo  v.  Kuy-  49  Texas,  26.] 

kendall,  85  III.  476 ;  Francis  v.  Rankin,  (o^)  [Davis  v.  Goodman,  5  C.  P.  D.  20, 

84  lb.  169;  Morris  v.  Tilson,  81  lb.  607;  128;  Hill  v.  Kirkwood,  28  Weekly  Rep. 

Storey  V.  AgTiew,  2  Brad  well  (III),  353;  358;  In  re  Haynes.  lb.  399;  Hamlyn  v. 

Matthews  t;.  Jordan,  88  111.  602;  Gray  v.  Betfel  y,  5  C.  P.D.  327.] 

McCallister,  50  Iowa,  497 ;  Alton  v.  Har-  (o^)  [See  "  An  Act  for  the  Registration 

rison,  L.  R.  4  Ch.  App.  622  ;  Spencer  v.  of  Bills  of  Sale  in  Ireland,"  17  &  18  Vict. 

Slater,  L.  R.  4  Q.  B.  D.  13 ;  Boldero  u.  c.  55.] 

London  Loan  &  Discount  Co.  5  Ex.  Div.  (o*)  [Brantom  v.  Griffits,  1  C.  P.  D.  349 ; 

47.]  Brantom  r.  Griffits,  2  lb.  212;  £x  parte 

(n)  Darvill  v.  Terry,  6  H.  &  N.  807,  Cooper,  10  Ch.  Div.  313,  commented  on  in 

and  30  L.  J.  Ex.  355.  Woodgate  v.  Godfrey,  5  Ex.  Div.  24 ;  Sher- 

(o)  Holbird  v.  Anderson,  5  T.  R.  235 ;  idan  v.  McCartney,  11  Ir.  C.  L.  506.] 
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deecription  of  the  residence  and  occopation  of  the  person  i^inst 
irhotn  such  process  shall  have  issued,  and  of  every  attesting  wit- 
ness to  such  bill  of  sale,  be  filed  witb  the  officer  acting  as  clerk  of 
the  dockets  and  judgments  in  the  court  of  queen's  bench  within 
twenty-one  days  after  the  making  or  giving  such  bill  of  sale  (in 
like  manner  as  a  warrant  of  attorney  in  any  personal  action  given 
by  the  trader  is  now  by  law  required  to  be  filed)."  The  section 
then  goes  on  to  declare  that  in  default  of  such  registry  the  bill  of 
sale  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever, 
so  far  as  n^rds  the  property  in  or  right  of  possession  of  the  goods 
sold  which  remained  in  the  apparent  possession  (ji)  of  the  vendor, 
against :  1st,  his  assignees  in  bankruptcy  or  insolvency  ;  (q)  2d, 
his  assignees  in  any  assignment  for  the  benefit  of  creditors ;  3d, 
sheriff's  officers  and  others  seizing  under  execution ;  and  4th,  all 
persons  in  whose  behalf  process  of  execution  has  issued.  The  act 
makes  further  provisions  for  the  registry  of  such  bills  of  sale,  and 
for  the  delivery  of  copies  and  extracts.  The  bills  of  sale  act,  1866 
(29  &  30  Vict.  c.  96),  requires  a  renewal  of  the  registration  every 
five  years,  in  default  of  which  the  registration  ceases  to  be  of  any 
effect.  (^^) 

§  490.  Neither  the  statute  of  Elizabeth  nor  the  bills  of  sale  act 

Contract       renders  the  contract  void  between  the  parties^  (r)  and 

"biVb^'      the  latter  act  carefully  enumerates  those  third  persons 

tween  tiie     who  shall  remain  unaffected  by  the  contract,  where  the 

forms  and  requisites  rendered  necessary  by  the  act  have 

Ip)  As  to  apparent  possession,  sec  Bob-  U7  ;  Grand  Tnmk  Ry.  Co.  r.  Lees»  IK 

inson  r.  Brigt^s,  L.  R.  6  Ex.  1  ;  £x  parte  249  ;  Patton  r.  Foj,  lb.  512 ;  Bnraham  p. 

Lewis,  re  Henderson,  L.  R  6  Ch.  626 ;  Waddell,  28  lb.  263 ;  KisBock  r.  Jarris,  9 

[Ex  parte  Cooper,  L.  R.  10  Ch.  Dit.  313 ;  lb.  156 ;  Shaw  p.  Ganlt,  10  lb.  236 ;  Bank 

Sheridan  u.  McCartney,  11  Ir.  C.  L.  506;  of  Toronto  r.  Eccles,  IK  282;  Fraaer  r. 

Ancona  r.  Rogers,  1  Ex.  D.  285.]  Gladstone,  II  lb.  125  ;  Ross  r.  Elliott,  Ih. 

iq)  The  liquidator  of  a  company  is  not  221 ;  Haight  r.  Mclnnia,lb.  518 ;  Heward 

comprehended  in  these  proTision.^  as  being  r.  Mitchell,  11  C.  C.  Q,  B.  625 ;  Howell  r. 

an  assignee  in  bankruptcy  or  insolvency.  McFarlane,  16  lb.  469.] 

Re  Marine  Mansions  Co.  L.  R.  4  £q.  601.  (r)  [A  conveyance  to  defeat  crediton  is 

iq^)  [The  following  are  tome  of  the  good  as  between  the  parties    and  their 

cases  under  the  Canadian  act  on  this  sub-  representatiyes.    2  Sugden  V.  &  P.  (8tk 

ject  of  registration  of  bills  of  sale :  Taylor  Am.  ed.)  713,  and  note  (A)  and  cases  cited ; 

p.  Commercial  Bank,  4  U.  C.  C.  P.  447 ;  Reichart  p.  CasUtor,  5  Binney,  109 ;  Dyer 

Wakefield  p.  Lynn,  5  lb.  410;  Porter  p.  p.  Homer,  22  Pick.  253;  Kich<^  r.  Patten, 

Fiintoff,  6  lb.  335 ;  Eissock  p.  Jarris,  lb.  18  Maine,  231  ;  Thompson  p.  Moore,  36 

393;  Boyntonp.Boyd,12lb.334;Feehan  lb.  47;    RandaU   p.  Phillips,   3   Mason, 

p.  Bank  of  Toronto,  10  lb.  32 ;  Turner  p.  378,  388;  Dearman  p.  Radclifie,  5  Ala. 

Mills,  II  lb.  366;  Perrin  p.  Davis,  9  IK  192;  Den  p.  Monjoy,  2  Halst.  173;  Gil- 
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not  been  complied  with.     Without  these  provisions,  however,  it 
would  not  be  competent  to  either  party  to  impeach  the  provisions 
of  such  a  contract  on  the  ground  that  it  was  intended  as  a  fraud  on 
creditors,  («)  for  the  general  principle  of  law,  that  no  man  shall 
set  up  his  own  fraud  as  the  basis  of  a  right  or  claim  for  his  own 
benefit,  would  clearly  apply.  (0     But  even  as  to  creditors  such 
conveyances  are  not  void^  but  voidable^  and  the   credit-   Yuidabie, 
ors  must,  as  in  all  analogous  cases,  elect  whether  they  as  to  cred- 
will  treat  their  debtor's  conveyance  as  valid  or  defeasi-  |!,®"' 
ble.     If  the  transferee  makes  a  conveyance  to  a  bond  fide  honAfde 
third  person  for  a  valuable  consideration,  before  the  bill   gou  ac^^* 
of  sale  is  impeached  by  creditors  as  being  in  fraud  of   ?rom  ians- 
their  rig:hts,  the  title  of  such  bond  fide  third  person  will   '««'«  «ood 

°  _     '  •'  *       ,  against 

not  be  disturbed,  (u)     Under  the  statute  of  Elizabeth    creditors. 

lespie  V.  Gillespie,  2  Bibb,  89,  91  ;  Sherk  show  that  the  receipt  was  made  out  merely 
V.  Endress,  3  Watts  &  S.  255 ;  Worth  v.  to  protect  the  goods  from  an  execution 
Northam,  4  Ired.  (Law)  102;  Harvey  v,  against  the  defendant  daring  his  tempo- 
Vamey,  98  Mass.  118;  Byrd  v.  Carlin,  1  rary  absence  from  home,  and  that  this 
Humph.  466 ;  Lassiter  v.  Cole,  8  lb.  621 ;  was  the  understanding  of  both  plaintiff 
Chapin  v.  Pease,  10  Conn.  69;  Neely  v.  and  defendant.  The  court  held  that  the 
Wood,  10  Yerger,  486 ;  Douglas  v.  Dun-  defendant  might  show  such  fact,  basing 
lap,  10  Ohio,  162 ;  Homer  v.  Zimmerman,  its  decision  largely  on  Bowes  v,  Foster,  2 
45  111.  14;  Stevens  v.  Harrow,  26  Iowa,  H.  &  N.  779,  in  which  case  it  was  held 
458 ;  Hill  V.  Pine  River  Bank,  45  N.  H.  that  where  goods  had  been  transferred  to 
800;  Jones  v.  Bryant,  13  lb.  57;  Stan-  the  defendant  to  avoid  anticipated  execu- 
ton  t;.  Green,  34  Miw.  576;  Lockerson  v.  tion,  and  the  defendant  had  sold  them, 
Stillwell,  2  Bea»ley  (N.  J.),  347  ;  Moore  the  plaintiff  might  maintain  trover  for  the 
V.  Meek,  20  Ind.  484 ;  Robinson  v.  Stew  same,  as  no  property  had  passed  to  the  de- 
art,  10  N.  Y.  189  ;  1  Chitty  Contr.  (11th  fendant  by  the  contract  See  Mr.  Hare's 
Am.  ed.)  575;  Hall  v,  Gaylor,  37  Conn,  note  to  Bowes  r.  Foster.  Heineman  v. 
550, 554 ;  Scoble  r.  Henson,  12  U.  C.  C.  P.  .  Newman,  55  Ga.  262 ;  Bradley  w.  Hale,  8 
65;  Anonymous,  10  L.  Can.  340;  Garner  Allen,  59;  Cox  r.  Jackson,  6  lb.  108; 
17.  Graves,  54  Ind.  188 ;  Deuisch  i;.  Reilly,  Hyam*s  case,  1  De  G.,  F.  &  J.  75  ;  §  39 
57  How.  Pr.  75  ;  Ybarra  v.  Lorenzara,  53  note  (/),  ante,] 

Cal.  197;  Beebe  v.  Saulter,  87  lU.  518;  («)  Bessey  v,  Windham,  6  Q.  B.  166; 

Gary  v.    Jacobson,    55    Misa.    204.     In  Doe  dem.  Roberts  v.  Roberts,  2  B.  &  A. 

Knowles  o.  Adams,  5  Allen  (N.  B.),  445,  367. 

Knowies  v.  the  plaintiff  brought  trespass  (0  Philpotts  v.  Philpotts,  10  C.  B.  85 ; 
Admiu.  £qjp  ^^^  \Akmz  of  hay  and  20  L.  J.  C.  P.  U  ;  [White  ».  Hunter,  23 
oats,  and  claimed  the  goods  as  having  N.  H.  128;  Ayers  v.  Hewett,  19  Maine, 
been  transferred  by  the  defendant  to  him,  281 ;  Taylor  t;.  Weld,  5  Mass.  116.  See 
before  the  time  of  the  trespass,  in  pay-  Woods  v.  Kirk,  28  N.  H.  324.] 
ment  of  arrears  of  wages.  He  introduced  (u)  Moorewood  v.  South  Yorkshire  Rail- 
in  evidence  a  receipt  signed  by  the  defend-  way  Company,  3  H.  &  N.  799 ;  28  L.  J. 
ant,  purporting  to  be  an  acknowledgment  Ex.  114;  [Neal  v.  Williams,  18  Maine, 
of  the  receipt  of  40/.  in  payment  for  the  391 ;  Hoffman  v.  Noble,  6  Met.  68 ;  Brad- 
hay  and  oats.    The  defendant  wished  to  ley  v,  Obear,  10  N.  H.  477 ;  Ash  v.  Put- 
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^blT'         it  was  held  in  Tarions  cases  that  as  the  transfer  was 


rre»pa55er  good,   not  onlj   between   the  parties,    bat  as  against 

siiow  both  strangers  not  creditors,  the  sheriff  wonld  be  held  liable 

aod^Ht!  2U  at   trespasser  if  he  seized  the  goods   on  execation 

White  r.  against  the  vendor,  unless  he  pat  in  evidence  the  writ 

Bewer  w.  to  show  that  he  was  acting  for  a  creditor ;  (x)  and  in 

WiaJhrnm-  ^Yi,;^^  ^    jj^,^  ^y  jj.  ^^  ^^^^^  overruling  Bessey  r. 

Windham,  (x)  that  it  was  necessary  for  the  sheriff  to  produce  in 
evidence  the  judgment  as  well  as  the  writ,  in  order  to  defend  him- 
self in  such  cases,  (z) 

Second  R  491,  'j*]]^  secoud  scctiou  of  the  bills  of  sale  act  pro- 

section,  MB        ^  ^  ^  _  *^ 

to  deciarm-  vides  that  every  defeasance,  or  condition,  or  declaration 

tru«t,  «p-  of  trust,  when  not  contained  in  the  body  of  the  bill  of 

▼endor  BSile^  must  be  written  on  the  same  paper,  in   default 

dec  not'to  thereof  the  bill  of  sale  will  be  void,  as  provided  in  the 

▼endeeftod  fi^g^  section.    In  Robinson  v.  CJolliufi^wood  (a)  it  was  held 

stringer.  ^  ^  . 

Bobin«<m  that  this  section  applied  only  to  declarations  of  trust  be- 
wood.  "*^  tween  the  vendor  and  the  vendee,  not  to  one  between  the 
piKharge  vendee  and  a  stranger  to  the  vendor.  A  bill  of  sale,  be- 
rupicy  ing  a  security  for  a  debt,  becomes  void  when  the  debtor 
of  Mie.  *      has  been  released  by  a  discharge  in  bankruptcy,  (i) 

§  492.  The  decisions  upon  this  statute  have  established  that 
Object  of  the  object  of  the  forms  and  requisites  prescribed  in  it 
the  sututc.  ^g^  ^Q  afford  to  creditors  and  parties  interested  a  true 
idea  of  the  position  in  life  of  the  vendor,  and  to  give  such  a  de- 
scription of  the  residence  and  occupation  of  the  vendor  and  wit- 
Description  nesses  as  would  enable  persons  interested  in  the  matter 
and  wit-'  ^  trace  out  who  is  the  person  giving  the  bill  of  sale, 
nesses.         ^nd  who  the  witnesses  are,  so  as  to  ascertain  the  bona 

nam,  1    Hill,  302,  306,  307 ;    George  r.  &  A.  367 ;  Bessej  v.  Windham,  6  Q.  B. 

Kimball,  24  Pick.  ^41 ;  Rowley  9.  Bige-  166;  Glave  v,  Wentworth,  6  Q.  B.  173, 

low,  12  lb.  312,   313;  Groat  v.)  Hill,  4  note;  [Cook  9.  Jarvis,  4  U.  C.  Q,  B.  (0. 

Graj,  361,  368,  369;    Trull  9.  Bigelow,  S.)  250.] 

16  MaM.  406;  Union  Bank  v.  Warner,        (y)  II  C.  B.  1015,  and  21  L.  J.  C  P. 

12  Hun,  306 ;  Carroll  v.  Hayward,  124  185. 

Mass.  120;  Sleeper  v.  Chapman,  121  lb.        (2)  [In  Massachusetts,  the  writ,  in  soch 

404;   Gould  V.   Stcinbnrg,  84   111.   170;  a  case,   must   haTe   been    returned    and 

Johnston  v.  Field,  62  Ind.  377  ;  Pinnell  v.  entered  in  court  in  order  to  justifj  an 

Steinger,  59  lb.  555  ;  Moss  v.  Dearing,  45  attachment  by  the  sheriff.    Ross  v.  Batte^ 

Iowa,   530 ;    Jones  9.  Hetherington,  lb.  field,  6  Cnsh.  242.] 
681 ;  Farmers'  National  Bank  9.  Teeters,        (a)  34  L.  J.  C.  P.  18. 
31  O.  St.  36.]  (6)  Thompson  9.  Cohen,  L.  R.  7  Q.  B. 

(x)  Doe  dem.  Roberts  v.  Roberts,  2  B.  527 ;  Cole  v.  Kernot,  L.  R.  7  Q-  B.  534. 
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fide9  of  the  transaction,  {c)  Any  misdescription  or  non-descrip- 
tion in  these  particulars  will,  therefore,  vitiate  the  bill  of  sale,  (c^^ 
Among  the  very  numerous  cases  which  have  been  decided  on  this 
point,  the  following  are  selected  as  fair  examples :  It  Description 

*  «*    ^  *  of  occupa- 

has  been  held  insufScient  to  describe  as  ^*  gentleman  "   tion. 
only,  a  clerk  in  the  audit  office,  (tZ)  or  an  attorney's  clerk,  (e)  or 
silk-buyer,  (/)  but  such  a  description  was  held  sufficient  where 
the  party  had  no  occupation.  (^)     And  it  will  not  be  Must  be  re- 

^w*      •  pCtt'ciX  III 

sufficient  for  the  affidavit  to  refer  to  the  bill  of  sale  for  affidavit, 
the  necessary  description  of  the  vendor's  residence  and  occupa- 
tion, but  they  must  be  repeated  in  the  affidavit,  (K)  so  that 
where  the  affidavit  described  the  deponent  as  ^'  the  said  J.  B.  of 
No.  9  George  Street,  in  the  said  bill  of  sale  mentioned,"  it  was 
held  insufficient,  because  not  stating  his  occupation  of  hotel- 
keeper,  (i) 

§  493.  The  residence  of  the  witness  has  been  held  sufficiently 
indicated  by  giving  his  place  of  business,  without  de-  Descrip- 
scribing  the  place  where  he  sleeps.  (Je)  A  residence  de-  dence. """ 
scribed  as  "  New  Street,  Blackfriars,  in  the  County  of  Middlesex," 
without  adding  the  "  City  of  London,"  was  held  sufficient :  (T) 
and  in  Briggs  v.  Boss  (m)  the  attesting  witness  stated :  Brigga  v, 
"  I  reside  at  Ilanley,  in  the  County  of  Stafford,  and  am   ^m- 


(c)  Per  Blackburn  J.  in  Briggs  w.  Boss, 
L.  R.  3  Q.  B.  268-270. 

(c^)  [Pickard  v.  Marriage,  1  Ex.  D.  364.] 

(d)  Allen  v.  Thomson,  1  H  &  N.  15; 
25  L.  J.  Ex.  249. 

(e)  Tuton  v.  Sanoner,  3  H.  &  N.  280; 
27  L.  J.  Ex.  293 ;  Beales  v.  Tennant,  29 
L.  J.  Q.  B.  188. 

(/)  Adams  v.  Graham,  3d  L.  J.  Q.  B. 
71. 

(g)  Moore  wood  w.  South  Yorkshire 
Railway  Company,  3  H.  &  N.  798 ;  28  L. 
J.  Ex.  1 14 ;  Satton  v.  Bath,  3  U.  &  N.  382  ; 
27  L.  J.  Ex.  388;  Nicholson  v.  Cooper, 
3  H.  &  K.  384 ;  Grant  v.  Shaw,  L.  R.  7  Q. 
B.  700 ;  Broderick  v.  ScaM,  L.  R.  6  C.  P. 
98;  [Castle  v.  Downton,  5  C.  P.  Dir.  56; 
In  re  Symonds,  28  Weekly  Rep.  924 ;  In 
re  Haynes,  lb.  848 ;  Smith  v.  Cheese,  1  C. 
P.  D.  60;  Tronsdale  v,  Shepperd,  7  Ir. 
Jar.  N.  S.  275 ;  London  Loan  Co.  v.  Chace, 
12  C.  B.  N.  S.  730.    This  last  case  was 


disapproved  of  in  Button  v,  O'Neill,  4  C. 
P.  D.  354.] 

(h)  Hatton  v,  English,  7  E.  &  B.  94; 
26  L.  J.  Q.  B.  161. 

(i)  Pickard  v,  Bretz,  5  H.  &  N.  9 ;  29 
L.  J.  Ex.  18.  See,  also,  Foulger  v.  Tay- 
lor, 5  H.  &  N.  202;  29  L.  J.  Ex,  154. 
Bat  see  Jones  v.  Harris,  L.  R.  7  Q.  B. 
157 ;  [Fonblanque  v,  Lee,  7  Ir.  C.  L.  550 ; 
Trousdale  v.  Shepperd,  7  Ir.  Jar.  N.  S. 
275.] 

{k)  Attenborongh  v.  Thompson,  2  H.  & 
N.  559  ;  27  L.  J.  Ex.  23 ;  Blackwcll  v. 
England,  8  E.  &  B.  541 ;  27  L.  J.  Q.  B. 
124. 

(/)  Hewer  r.  Cox,  3  E.  &  £.  428 ;  30  L. 
J.  Q.  B.  73 ;  [Blount  v.  Harris,  L.  R.  4  Q. 
B.  D.  603.] 

(m)  L.  R.  3  Q.  B.  268  ;  37  L.  J.  Q.  B.  101. 
See,  also,  Blackwell  v.  England,  8  E.  &  B. 
541  ;  27  L.  J.  Q.  B.  124;  Re  Hams,  10 
Ir.  Ch.  Rep.  100;  1  L.  T.  N.  S.  467. 
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an  accoantant,"  and  this  was  held  sufficient  both  as  to  residence 
and  occupation,  although  it  was  proven  that  Hanley  was  a  bor- 
ough containing  40,000  inhabitants,  and  although  the  deponent 
was  a  clerk  of  an  accountant  residing  in  Manchester,  whose  name 
was  over  the  door  of  the  place  of  business  in  Hanley ;  these  facts 
being  overcome  by  proof,  first,  that  hundreds  of  letters  reached 
the  deponent  addressed  Hanley  only ;  and,  secondly,  that  although 
he  was  only  a  clerk  at  Hanley  for  the  Manchester  accountant, 
he  was  allowed  by  his  employer  to  do  business  occasionally  on  his 
Affidavit  own  account.  An  affidavit  describing  the  vendor's  res- 
iwHef"'  ^'  idence  and  occupation  to  the  "  best  of  the  belief  "  of  the 
Trading  witncss  was  held  sufficient  by  the  exchequer  of  pleas, 
may^gh^  in  Roe  V.  Bradshaw.  (n)  In  Shears  v,  Jacobs  ((?)  it  was 
bill  of  sale  j^^jj  ^^x^^  ^  trading  company  is  competent  to  give  a  bill 
of  sale,  and  that  an  affidavit  describing  the  company  as  ^^  The 
Directors  Glucose  Sugar  and  Coloring  Company,"  and  giving  the 
selj'^nof  address  of  its  principal  office,  was  a  sufficient  compliance 
witnesses     ^j^jj  ^[j^  j^^^    ^  ^^s  further  held  In   this  case,  and  in 

under  the  ^ 

act.  DefiEell  v.  White  (L.  R.  2  C.  P.  144),  tliat  directors  at- 

testing the  seal  of  the  company  were  not  witnesses  within  the 
meaning  of  the  act,  whose  residences  it  is  necessary  to  state. 

§  494.  In  Marples  v.  Hartley  (p)  the  facts  were  that  a  bill  of 
sale  was  given  on  the  27th  June,  and  a  creditor's  execu- 
nofneces-  tion  levied  on  the  5th  July,  within  the  twenty-one  days 
go?drhave  allowed  for  registration.  The  purchaser  did  not  register 
b  crld^^""  at  all.  Held  that  his  title  under  the  bill  of  sale  was 
itorin  exe-  good  ;  the  court  declaring  that  "  two  things  are  required 
within  before  the  requirements  of  the  statute  need  be  complied 
days/  *^°*  with  :  the  apparent  possession  of  the  goods,  and  the 
MarpTesv.  lapse  of  the  twenty-one  days.  The  assignee  has  the 
**^^^*  period  of  twenty-one  days  within  which  he  may  com- 
plete his  title  by  registering  the  bill  of  sale  ;  but  if  he  takes  pos- 
session under  it  in  the  mean  time,  he  need  not  register  at  all. 
Here  it  was  not  invalidated  at  the  time  the  goods  were  received 
by  the  sheriff.  It  therefore  gave  the  claimant  a  good  title  to  the 
goods  till  he  had  so  seized  them,  or  had  registered  it  within  the 
twenty-one  days." 


(n)  L.  R.  1  Ex.  106 ;  35  L.  J.  Ex.  71.  (p)  1  B.  &  S.  1 ;  30  L.  J,  Q.  B.  92. 

(o)  L.  R.  1  C.  P.  513 ;  35  L.  J.  C.  P.     See,  also,  Banbury  v.  White,  2  H.  &  G. 
241.  SOO;  31  L.  J.  Ex.  258. 
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§  495.  In  Richards  v.  James  (j)  the  vendor  had  executed,  at 
different  dates,  two  bills  of  sale,  each  for  1507.,  to  two   Rjchards 
different  vendees,  for  the  same  goods.     The  .first  pur-  «-Jamea. 
chaser  had  failed  to  register  in  time,  but  the  second  had  made 
proper  registry  and  was  ignorant  of  the  prior  bill  of  sale. 
The  sheriff  then   levied  on   the  goods  (which  had  re-  legistry  of 

J.  .  p   mv.  j\"i_uic£  second  bill 

mained  m  possession  of  the  vendor^  m  benalt  of  execu-  of  sale 
tion  creditors.     On  this  state  of  facts  it  was  held  that,   Sunreg!*) 
although  in  the  absence  of  an  execution  the  first  vendee  "^®"^* 
would  have  been  preferred,  because  there  is  nothing  in  the  act 
which  makes  it  necessary  to  register  a  bill  of  sale  as  against  the 
holders  of  a  second  bill  of  sale^  whether  the  latter  be  registered  or 
not,  yet  the  execution  in  this  case  had  defeated  the  first  bill  of  sale, 
which,  being  unregistered,  was  declared  by  the  law  to  be  "  null 
and  void  to  all  intents  and  purposes  whatsoever,"  when  opposed 
to  the  execution  creditors  ;  that  it  was  the  second  registered  bill 
of  sale  which  had  prevailed  against  the  execution  creditors,  and 
that  the  second  vendee  was  therefore  entitled  to  priority  over  the 
first,  the  creditors  having  waived  their  claim  to  any  surplus  that 
might  exist  after  satisfying  the  second  vendee.    In  Ex  parte  Allen 
(L.  R.  11  Eq.  209)  will  be  found  a  decision  as  to  the   ^^  ^^ 
relative  rights  of  two  holders  of  a  bill  of  sale  after  the  '^^«^- 
bankruptcy  of  the  debtor,  where  the  second  purchaser  took  pos- 
session in  ignorance  that  the  first  purchaser  had  registered  his  bill 
of  sale. 

§  496.  The  bills  of  sale  act  does  not  include  transfers  of  ships 
or  parts  thereof,  transfers  in  the  ordinary  course  of  trade  Act  not 
or  calling^  sales  of  goods  at  sea  or  in  foreign  ports,  bills  J^^hiM*^* 
of  lading,  India  warrants,  warehousemen's  certificates,   ?or  safes 

®  .  '    m  usual 

warrants  for  delivery  of  goods,  or  any  document  used  course  of 
in  the  ordinary  course  of  business  as  proof  of  the  pos-   nor  goods 
session  or  control  of  goods,  or  authorizing  the  holder  to  Jf  ud'ing"' 
transfer  or  receive   the  goods  thereby  represented,  or  ^' 
shares  in  public  stocks,  or  in  joint  stock  or  incorporated  com- 
panies, or  choses  in  action,  (r)     The  decisions  on  the  validity  of 
transfers  of  future  property/  under  bills  of  sale  have  already  been 
considered,  book  I.  part  I.  ch.  iv.,  Of  the  Thing  Sold.     Where 
machinery  on  land  is  mortgaged  together  with  the  land, 
this  does  not  constitute  a  bill  of  sale  of  the  machinery ;       ^  "**^' 

iq)  L.  R.  2  Q.  B.  S85.  (r)  17  &  18  Vict.  c.  86,  8.  7. 
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accountant,"  and  tliia  was  held  aiifficieiit  both  as  to  resides. 

occupation,  although  it  was  proven  tliat  Hanh-y  was  a  T 
h  containing  40,000  inhabitants,  and  aitJiough  the  depor» 
.  a  clerk  of  an  accountant  residing  in  Manchestei-,  whose  na  « 

over  the  door  of  the  place  of  buainess  in   Hanley  ;  these  II"^ 
ig  overcome  by  proof,  first,  that  hnndreda  of  lettera  rea^E= 
depuiient  addressed  Hanley  only  ;  and,  secondly,  that  al*ri. 
was  only  a  clerk   at  Hanley  for  the  MancJieater  accow  ■ 
B'as  allowed  by  hia  employer  to  do  business  occnsionallj      - 
ivit      own  account.     An  affidavit  describing  the  vend( 
"^1'°    idence  and  occupation  to  the  "  best  of  the  bt-iief 
ihk       witness  wiia  held  sufficient  by  tlie  escheqtier  - 
^V«      i">  Roe  V.  Bi-.idsliaw.  (J^)     In  Shears  v.  Jacobs  C^ 

*  *     held  that  a  trading  company  is  competent  td 
ale,  and  that  an  affidavit  describing   the  company 
tora       Glucose  Sugar  and  Coloring  Company,"  and  tag-  j. 
"of       address  of  its  principal  office,  was  a  sufficient  CC<-^-^ 
"E'e     ^'"^'^  ^^^  ^'^^-    ^^  ^'^'^^  further  held  in   this  ci 

Deffell  V.  White  (L.  R.  2  C.  P.  144),  that  dl 
ing  the  seal  of  the  company  were  not  witnesses 
ning  of  the  act,  whose  residences  it  is  necessary  to  sfc 
494.  In  Mai-ples  v.   Hartley  (;;)  the  facts  were  t^:^^ 
sale  was  given  on  tlie  27 th  June,  and  a  crei.Vv  -  ' 
;co5-     tion  levied  on  the  5th  July,  within  the  twenty-one  i1 
"l!«."    allowed  for  registration.     Tlie  purchaser  did  not  remSr 
\l^"^    at  all.     Held  that  his  title  under  tlie  bill   oE   sale  - 


niigs  are  required 


LQder  it  in  the 


'  exc-  good  ;  the  court  dfchiring  that  '■  two  tlr 
'-one  '^'^f*^'^^ '^'^'> '■*'"l""'^'"«i'':!5  of  the  Statute  need  bo  complied 
with  :  the  apparent  possession  of  the  goods,  and  the 
leBtr.  lapse  of  tlie  twenty-one  days.  The  assignee  has  the 
''■  period  of  twenty-one  days  within  wliieb  he  may  com- 
3  hia  title  by  registering  the  bill  of  sale  ;  but  if  \ie  t^tea  wjj. 
time,   he  need  not    r^-giater  at  ai\. 

'j^i^Iti'T.^''^^"'^''^    ^^-ere  received 

fc  good  title  to  tbfl 

■*d  it  -within  the 


30  ^   J.  q,B,». 
"■  White,  a  H.A  a 
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but  where  machinery  ia  only  ti'ade  fixtures,  and  is  conveyed  by  bill 
Receipt  by  of  Sale  distinct  from  the  land  mortgaged,  the  bills  of  sale 
for  money  ^ct  applies.  («)  A  receipt  for  money  by  a  husband  to 
for*J)ur^*'^  the  trustees  of  his  wife's  settlement,  "  for  the  purchase 
hoiwehoid  ^^  ^^  household  goods  contained  in  the  inclosed  inven- 
goods.  tory,"  was  held  not  to  be  a  bill  of  sale  in  the  case  of  All- 
sop  V.  Day.  (t) 

§  497.  Contracts  of  sale  will  also  be  avoided  as  fraudulent 
Sale  for  against  creditors  when  made  in  furtherance  of  an  at- 
Sistu^blng  tempt  to  disturb  the  principles  on  which  the  bankrupt 
am^g^  and  insolvent  laws  of  the  country  are  based,  the  object 
creditors,  of  these  laws  being  to  secure  an  equal  ratable  distribu- 
tion of  the  debtor's  property  among  his  creditors.  All  contracts, 
including  that  of  sale,  are  voidable  as  fraudulent  when  made  for 
this  purpose.  In  all  contracts  between  an  insolvent  and  his  cred- 
itors, the  law  imports  a  tacit  stipulation  that  all  shall  share  alike, 
pari  passu ;  and  that  it  shall  not  be  competent  for  any  one  of 
them,  without  the  knowledge  of  the  rest,  to  secure  any  benefit  or 
advantage  in  which  they  have  no  share,  (u) 

§  498.  In  this  connection  it  may  be  useful  to  refer  to  a  class 
Return  of  of  cases  which  will  again  come  under  consideration  in 
S^id°  the  chapter  treating  of  "  Stoppage  in  Transitu."  The 
an'^nsoi-^  equity  in  favor  of  returning  goods  to  an  unpaid  vendor 
vent.  by  a  buyer  who  finds  that  he  is  insolvent,  and  will  be 

unable  to  pay  for  them,  is  so  strong  in  its  appeal  to  the  conscience 
of  honest  men,  that  cases  have  frequently  arisen  where  the  buyer, 
on  becoming  insolvent,  has  attempted  to  prevent  the  goods  from 


{s)  Mather  v.  Fraser,  25  L.  J.  Cb.  361 ; 
Waterfall  v,  Penistone,  6  E.  &  B.  876, 
and  26  L.  J.  Q.  B.  100. 

(0  7  H.  &  N.  457,  and  31  L.  J.  Ex. 
105.  See,  also,  Byerlejr  v.  Prevost,  L.  R. 
6  C.  P.  144. 

(u)  Dauglish  v.  Tennent,  L.  R.  2  Q. 
B.  49;  36  L.  J.  Q.  B.  10;  Howden  v. 
Haigh,  11  A.  &  £.  1033 ;  Biggins  v.  Pitts, 
4  Ex.  312 ;  Wilson  v.  Ray,  10  A.  &  E.  82 ; 
Leicester  v.  Rose,  4  East,  372  ;  Mallaliea 
V.  Hodgson,  16  Q.  B.  689 ;  20  L.  J.  Q.  B. 
339;  Britten  o.  Hughes,  5  Bing.  460; 
Coleman  ».  Waller,  3  Y.  &  J.  212 ;  Wells 
V.  Girling,  1  B.  &  B.  447  ;  Elliott  v,  Rich- 
ardsod,  L.  R.  5  C.  P.  744.     See,  also, 


Jackson  t;.  Dachaire,  3  T.  R.  551,  and 
Nunes  v.  Carter,  L.  R.  1  P.  C.  342,  for  an 
instructive  opinion  of  Lord  Westbuiy,  on 
the  construction  of  statutes  setting  aside 
sales  made  in  contemplation  of  bank- 
ruptcy. [Hersee  v.  White,  29  U.  C.  Q. 
B.  232;  Armour  v,  Phillips,  4  Ih,  152; 
Kerr  v.  Coleman,  6  lb.  218 ;  Bank  of  To- 
ronto V.  McDougall,  15  U.  C.  C.  P.  475; 
Tuer  i;.  Harrison,  14  lb.  449 ;  Gottwalls 
V.  MulhoUand,  15  lb.  62  ;  Feehan  r.  Le«, 
10  lb.  385;  Ross  v.  Elliott,  11  lb.  221 ; 
In  re  Caton,  26  lb.  308 ;  Brooks  o.  Tay- 
lor, lb.  443 ;  Kalns  v.  Hergert,  1  OnL  Ap. 
75 ;  Sharing  v.  Mennier,  7  Low.  Can.  250 ; 
Withall  V.  Yonjig,  10  lb.  149.] 
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being  fused  into  the  common  mass  of  assets  by  rejecting  them,  or 
rescinding  the  sale,  and  returning  the  goods. 

§  499.  In  some   early  cases,  before   the   principles  were  well 
settled,  countenance  was  given  to  the  idea  that  a  buyer  Eariycases 
might  rescind  a  sale  after  its  performance  by  the  actual   rescitiMon 
delivery  of  the  goods  into  his  possession,  if  the  rescission   ^f^"  deUv- 
was  accomplished,  and  the  goods  returned  to  the  vendor,   gj-^jf  5e**fo're 
before  the  buyer  committed  an  act  of  bankruptcy.     The   *«  «ct  of 
earliest  case  on  the  subject  was  Atkin  v.  Barwick,  (a;)   ruptcy. 
variously  reported,  and  of  which  a  full  account  was  given  by  Lord 
Abinger  in  his  dissenting  opinion  in  James  v.  Griffin.  (^)     But 
although  this  case  subsequently  received  countenance  in  Alderson 
V.  Temple,  (2)  in  Harman  v.  Fisher,  (a)  and  various  other  cases, 
and    was   made   the   basis   of    the   decision  in  Salte  v.   Overruled 
Field,  (6)  yet  the  ratio  decidendi  was  constantly  ques-  J^sesf*^ 
tioned,  and  it  is  now  perfectly  well  settled  that  if  the  insolvent 
vendee  has  come  into  actual  possession  of  the  goods,  he  cannot 
rescind  the  contract  and  return  the  goods  to  the  vendor,  for  that 
would  be  ft  clearly  fraudulent  preference  in  favor  of  the  vendor. 
This   was  first  distinctly  held  by  Lord  Kenyon  and  the  king's 
bench,  in  Barnes  v.  Freeland,  (c)  almost  immediately  after  the  de- 
cision given  by  them  in  Salte  v.  Field,  (6)  and  the  question  now 
always  turns  upon  the  point  whether,  first,  the  buyer   Nowoniv 
has  left  anything  undone  for  the  perfect  transfer  of  the   if^istfthe^ 
property/  to  himself,  in  which  case  the  sale  being  incom-  Ea^^ot^ 
plete,  he  may  honestly  decline  to  complete  it  to  the  prej-   pa^ed-'^or 
udice  of  his  vendor  ;  or,  secondly,  whether,  although  the   ^div,  pos- 
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transfer  of   the   property  be   complete,  the  transit  into   not  been 
his  possession  remains  incomplete,   in  which   event  he   buyer^ 
may  honestly  refuse  the  possession,  so  as  to  leave  to  his  vendor 
the  right  of  stoppage  in  transitu^  which  will  be  equally  available 
to  the  latter  if  he  can  accomplish  it  before  the  assignees  get  pos- 
session of  the  goods. 

§  500.  An  instance  of  the  first  kind  is  given  in  Nicholson  v. 
Bower,((i)  where  wheat  was  purchased  by  sample,  and  forwarded 

{x)  1  Stra.  163;  10  Mod.  432;  Fortes.     Ball,  2  East,  123;  Richardson  v.  Goss,  3 

353.  -B.  &  P.  119  ;  Heineckey  v.  Erie,  in  Cam. 

{y)  2  M.  &  W.  623-639.  Scacc.  8  E.  &  B.  410 ;  28  L.  J.  Q.  B.  79. 

(z)  4  Burr.  2235.  {d)  IE.  &  E.  172 ;  28  L.  J.  Q.  B.  97  ; 

(a)  Cowp.  117.  and  see  Richardson  v.  Gos9,  3  B.  &  P. 

(6)  5T.  R.  211.  119. 

(c)  6  T.  R.  80.     See,  also,  Neate  i;. 
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to  the  purchaser  by  railway,  and  on  arrival  at  the  railway  ware- 
Nichoison  J^^use,  a  bulk  sample  was  taken  to  the  purchaser  by 
V.  Bower,  his  orders,  and  found  to  correspond,  but  the  purchaser, 
knowing  himself  to  be  insolvent,  told  his  carman,  ^^  Don't  cart  it 
home  at  present."  The  sale  was  by  parol,  and  the  impression  of 
the  judges  evidently  was,  that  the  transit  was  at  an  end,  so  that 
the  vendor's  right  of  stoppage  was  gone ;  but  the  value  being 
over  10^.,  the  sale  was  incomplete  under  the  statute  of  frauds,  un- 
less the  vendor  had  accepted  as  well  as  received  the  goods,  and 
although  it  might  be  his  duty  to  accept  when  he  found  that  the 
bulk  accorded  with  the  sample  according  to  his  verbal  agreement, 
yet  if  he  chose  not  to  accept,  the  sale  was  incomplete,  and  his 
object  of  returning  the  goods  to  his  vendor  would  thus  be  accom- 
plished. In  the  language  of  Erie  J.,  in  commenting  on  the  buy- 
er's action,  "  The  meaning  of  all  this  seems  to  be  this :  *  I  will 
hold  my  hand :  in  honesty  the  wheat  ought  to  go  back  as  I  cannot 
pay  for  it ; '  and  he  sends  the  next  day  a  notice  to  the  vendor, 
and  is  willing  that  it  should  get  back  to  him,  if  by  law  it  might 
The  bankrupt  broke  his  contract,  mayhap,  by  not  accepting,  but 
that  does  not  show  that  there  was  an  acceptance."  But  even  if 
the  property  had  passed,  it  may  be  that  the  possession  is  not  yet 
obtained,  and  the  buyer  may  then  honestly  reject  it  without  ex- 
posing himself  to  the  charge  of  giving  an  undue  preference  to  one 
creditor  over  the  others.  The  different  cases  in  which  buyers 
have  adopted  this  course  and  thus  kept  unimpaired  the  vendor's 
right  of  stoppage  in  transitu  are  referred  to  in  the  note,  (e) 

§  501.  The  reader  is  also  referred  to  a  very  singular  case,  that 
Dixon  V  ^^  Dixon  V.  Baldwcn,  (/)  where  the  kiug's  bench  de- 
B&ldwen.  cided  that,  although  the  transit  was  at  an  end,  and  al- 
though both  the  property  and  possession  were  confessedly  in  the 
vendee,  yet  under  the  special  circumstances  of  the  case  the  buyer 
had  not  laid  himself  open  to  a  charge  of  fraudulent  preference  by 
rescinding  the  contract,  because  it  was  done  by  advice  of  counsel, 
after  a  statement  of  his  intention  to  do  so,  made  to  his  creditors 

(e)  Atkins  v.  Barwick,  1  Str.  165 ;  10  Bolton  v.  Lancashire  &  York.  Railway 

Mod.  432:  Fortes.  353;  Salte  v.  Field,  5  Comf>anj,  L.  R.  1  C.  P.  431 ;  35  L.  J. 

T.  R.  211;  Bartram  v.  Farebrother,  4  C.  P.  137;  Whitehead  v.  Anderson,  9  H. 

Bing.  579 ;  Smith  v.  Field,  5  T.  R.  402 ;  &  W.  529.    See  remarks  of  Parke  B.  in 

James  v.  Griffin,  2  M.  &  W.  623 ;  Siffken  Van  Casteel  v,  Booker,  at  p.  14  ;  18  L.  J. 

V.  Wraj,  6  East,  371 ;  Heineckey  i;.  Erie,  Ex.  9;  [Groat  v.  Hill,  4  Gray,  361,  367.] 
28  L.  J.  Q.  B.  79,  and  8  E.  &  B.  410;        (/)  5  East,  175. 
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at  a  meeting  called  by  him,  and  not  done  with  the  voluntary  in- 
tention of  giving  an  undue  advantage.  The  judges  were  not 
unanimous,  and  the  question  was  considered  by  the  majority 
rather  as  one  of  fact  than  of  law. 

§  502.  In  America,  it  is  somewhat  remarkable  that  the  ruling 
of  the  king^s  bench,  in  Edwards  v.  Harben,  (^)  has  not  Decisions 
only  been  followed  to  its  full  extent,  but  the  doctrine  i"^"*"*^*- 
has  been  pushed  even  beyond  the  principle  there  estab-  HaiSen  " 
lished.     Chancellor  Kent  erroneously  supposes  the  Eng-  'o^^o^®^- 
lish  law  to  be  unsettled  on  the  question,  (A)  but  he  states  it  to  be 
the  established  law  in  the  federal  courts  of  the  United  States, 
that  an  absolute  bill  of  sale  is  itself  a  fraud  in  law  unless  posses- 
sion accompanies  and  follows  the  deed  ;  and  in  a  recent  case  (z) 
it  was  even  decided  that  the  bona  fides  of  the  transaction  between 
the  parties,  and  the  fact  that  possession  remained  with  the  ven- 
dor  for  justifiable  purposes,  would  not  suffice  to  render  the  sale 
valid.     This  seems  also  to  be  the  doctrine  of  the  state  courts  in 
Virginia,  (i)  South  Carolina,  (?)  Pennsylvania,  (m)  Illinois,  (n) 

ig)  2  T.  R.  587.  intent  of  the  parties,  and  becomes  a  qnefl^ 

(A)  3  Kent,  521.  tion  for  the  court  and  not  for  the  jury. 

(t)  The  Romp,  Olcott's  Adm.  196,  cited  Young  v.  McClare,  2  Watts  &  8.  147,  and 

in  note  at  p.  697,  2  Kent,  11th  ed.     [See  cases  cited.     In  Garman  v.  Cooper,  72 

Hamilton    v.    Russell,    1    Cranch,    309  ;  Penn.  St.  S7,  Thompson  C.  J.  said  :  "  On 

Conard   t;.  Atlantic   Ins.    Co.   I   Peters,  a  sale  of  goods  and  chattels  they  must 

386.]  either  pass  out  of  the  seller  to  the  buyer, 

(k)  [The  doctrine  and  cases  were  thor-  or  the  seller  must  pass  away  from  them, 

oughly  reviewed  in  Davis  v.  Turner,  4  leaving  them  in  the  exclusive  possession 

Gratt  422,  and  substantially  the  English  of  the  buyer.    The  transfer  must  be  act^ 

doctrine  was  established  in  Virginia.    See  ual,  continuing,  and  exclusive  in  him.    In 

Forkner  v.  Stewart,  6  Gratt.  198,  204;  all  cases  where  the  delivery  of  possession 

Baltimore  &  Ohio  R.  R.  Co.  v.  Glenn,  28  has  been  but  temporary,  and  followed  by 

Md.  287, 324, 325 ;  Curd  v.  Miller,  7  Gratt  a  return  to  the  seller,  the  law  regards  it  as 

185.]  colorable  and  fraudulent  in  law."     See 

(/)  [See  Terry  v.  Belcher,  1  Bailey,  568 ;  Tilson  v.  Terwillij^er,  66  N.  Y.  273 ;  Woi^ 

Smith  V.  Henry,  2  lb.  118.]  man  v.  Kramer,  73  Penn.  St.  378  ;  Gray 

(m)  [See  Born  v.  Shaw,  29  Penn.  St.  v.  Sullivan,  10  Nev.  416.] 
288 ;  Dawes  v.  Cope,  4  Binn.  258 ;  Babb  (n)  [See  Thornton  v,  Davenport,  1 
V.  Clemson,  10  Serg.  &  R.  419;  Shaw  v.  Scam.  296;  Simmons  v.  Jenkins,  76  111. 
Levy,  17  lb.  99;  Davis  v.  Bigler,  62  479;  Johnson  v,  HoUoway,  82  lb.  334; 
Penn.  St.  242  ;  Maynes  v.  Atwater,  88  Ticknor  v.  McClelland,  84  lb.  471  ;  Good- 
lb.  496.  It  is  held  in  Pennsylvania  that,  heart  v.  Johnson,  88  lb.  58;  Dunlap  v, 
as  against  creditors,  if  the  possession  docs  Epler,  lb.  82 ;  Greenebaum  v.  Wheeler, 
not  follow  as  well  as  accompany  a  sale,  it  90  lb.  296 ;  Dunning  v.  Mead,  lb.  376.] 
is  a  fraud  in  law,  without  regard  to  the 
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New  Jersey,  (p)  Vermont,  (^p)  and  Connecticut,  {q)  while  the 
English  rule  pervades  the  other  states,  (r) 


(o)  [See  Sterling  v.  Van  Cleve,  7  Halst. 
285 ;  Mount  v.  Hendricks,  2  Soath.  738 ; 
Cumberland  Bank  v,  Hann,  4  Harr.  (N. 
J.)  166.] 

(p)  [Houston  V.  Howard,  39  Vt.  54; 
Barrett  J.  in  Daniels  v.  Nelson,  41  lb. 
161.  In  cases  where  the  evidence  is 
doubtful  or  conflicting,  the  question  of 
possession  is  left  to  the  jury  in  Vermont. 
Rothchild  v.  Rowe,  44  Vt.  389.  Taking 
posses^ion  of  land  under  a  lease  is  good 
possession  of  the  personal  propert}'  upon 
it  and  sold  with  it.  Rothchild  v,  Rowe, 
8upra.'\ 

(q)  [See  Norton  v.  Doolittle,  32  Conn. 
405;  Wells  v.  Camp,  14  lb.  219;  Crouch 
i;.  Carrier,  16  lb.  505;  Carter  v.  Watkins, 
14  lb.  240 ;  Hall  v.  Gaylor,  37  lb.  530, 
554 ;  Webster  v.  Peck,  31  lb.  496,  500 ; 
Hatstat  9.  Blakeslee,  41  lb.  301  ;  Kirt- 
land  V.  Snow,  20  lb.  23 ;  Mead  v,  Noyes, 
44  lb.  487.  In  Capron  v.  Porter,  43  Conn. 
383,  Loomis  J.  said :  **  That  the  retention 
of  the  possession  of  personal  property  by 
the  vendor  after  a  sale  raises  a  presump- 
tion of  fraud  which  cannot  be  repelled  by 
any  evidence  that  the  transaction  was 
bondjide  and  for  a  valuable  consideration, 
is  Btill  adhered  to  and  enforced  by  the 
courts  in  this  state  with  undiminished 
vigor,  as  a  most  important  rule  of  public 
policy."] 

(r)  [Moog  t*.  Benedicks,  49  Ala.  512 ; 
Phillips  t*.  Reitz,  16  Kans.  396.  But  see, 
as  to  California,  Chenery  v.  Palmer,  6  Cal. 
119 ;  as  to  Florida,  Gibson  v.  Love,  4  Fla. 
217;  as  to  Iowa,  Prather  v.  Parker,  24 
Iowa,  26;  Woodworth  r.  Byerly,  43  lb. 
106;  as  to  Missouri,  King  v.  Bailey,  6 
Mo.  575;  Foster  v.  Wallace,  2  lb.  231. 
The  doctrines  of  the  different  states  on 
this  subject  are  well  stated  in  Hare  & 
Wallace's  note  to  Twyne's  case,  1  Smith's 
L.  C.  1,  toi  which  the  reader  is  referred. 
Some  of  the  more  recent  cases  not  there 
referred  to  are  cited  supra  and  infra. 
Burnham    v,   Brennan,   10  J.  &Sp.  49; 


Bumham  v.  Brennan,  74  N.  Y.  597 ; 
Stout  V.  Rappelhagen,  51  How.  Pr.  75 ; 
Einstein  i;.  Chapman,  10  J.  &  Sp.  144; 
Southard  v.  Benner,  72  N.  T.  424 ;  Hol- 
lacher  v.  (J'Brien,  5  Hun,  277  ;  Inglehart 
i;.  Haberstro,  19  Alb.  L.  J.  400 ;  Dutcher 
».  Swartwood,  15  Hun,  31  ;  Southard  r. 
Pinckney.  5  Abb.  N.  C  184;  City  Bank 
17.  Westbury,  16  Hun,  458;  Schoonmakcr 
V.  Vervalen,  9  lb.  138 ;  Price  i;.  Pitzer,  44 
Md.  521 ;  Kreazer  t;.  Cooney,  45  lb.  582  ; 
Brett  V.  Carter,  2  Low.  458 ;  Re  Rawson, 
lb.  519;  Shaw  v.  Wilshire,  65  Me.  485  ; 
New  Albany  Ins.  Co.  v.  Wilcoxson,  21 
Ind.  355;  Mobley  v.  Letts,  61  lb.  11; 
Goodrich  v,  Michael,  3  Cal.  77  ;  Dauby  v. 
Sharp,  2  McArthur,  435  ;  Bosse  v.  Thom- 
as, 3  Mo.  App.  472  ;  State  v.  Bell,  2  lb. 
102  ;  Wright  v,  McCormick,  67  Mo.  426 ; 
Molitor  V,  Robinson,  40  Mich.  200 ;  Web- 
ster i;.  Bailey,  Ih.  641 ;  Wheeler  v.  Konst, 
46  Wis.  398  ;  Blakeslee  v.  Rossman.  43 
lb.  116;  Or  ton  v.  Or  ton,  7  Orcg.  478; 
McCully  V.  Swackhamer,  6  lb.  438.  In 
New  Hampshire  the  doctrine  of  Twynes 
case  is  quite  strictly  maintained.  Coburn 
t;.  Pickering,  3  N.  H.  424 ;  Coolidge  r. 
Melvin,  42  lb.  522;  Lang  r.  StockwelI,55 
lb.  561 ;  Plaisted  r.  Holmes,  58  lb.  293; 
Sumner  v,  Dalton,  lb.  295.  See  Wilson  v. 
Sullivan,  58  N.  H.  260 ;  Clark  v.  TarbeU,  57 
lb.  328.  See,  as  to  the  California  doctrine, 
Stevens  v.  Irwin,  15  Cal.  503;  Chevey  v. 
Palmer,  6  lb.  119  ;  Engles  v,  Marshall,  19 
lb.  320;  Godchaux  v.  Mulford,  26  lb. 
316 ;  Woods  u.  Bugbey,  29  lb.  466 ;  Wat- 
son u,  Rodgers,  53  lb.  401.  See  Hestal  r. 
M  vies,  53  Cal.  623,  in  which,  under  a  stat- 
ute which  provides  that  every  transfer  of 
personal  property  "  is  conclusively  pre- 
sumed" to  be  fraudulent  and  void  as 
against  creditors  of  the  vendor  while  he 
remains  in  possession,  if  it  be  not  accom- 
panied by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change 
of  possession,  it  was  held  that  the  mere 
fact  that  the  vendee  had  assumed  control 
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was  not  cdnclusive,  but  that  it  was  for  the  apparent  custody  of  the  goods  as  to  put 

jarj    to    determine    whether    there   was  one  dealing  with  the  yendor  in  respect  to 

an  actual  and  continued  possession,  and  the  goods  upon  inquiry.] 
whether  there  was  such  a  change  of  the 
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Sale  void 
when  en- 
tered into 
for  illegal 
purpose. 


SECTION  I.  —  AT   COMMON  LAW. 

The  contract  of  sale,  like  all  other  contracts,  is  void 
when  entered  into  for  an  illegal  consideration,  or  for  pur- 
poses violative  of  good  morals  or  prohibited  by  the  law- 
giver. The  thing  sold  may  be  such  as  in  its  nature  can- 
not form  the  subject  of  a  valid  contract  of  sale,  as  an 
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obscene  book  or  an  indecent  picture,  which  are  deemed  by  the 
common  law  to  be  evil  and  noxious  things.  The  article  sold  may 
be  in  its  nature  an  innocent  and  proper  subject  of  commercial  deal- 
ings as  a  drug,  but  may  be  knowingly  sold  for  the  purpose,  pro- 
hibited by  law,  of  adulterating  food  or  drink.  Or  the  sale  may 
be  prohibited  by  statute  for  revenue  purposes,  or  other  motive  of 
public  policy.  In  all  these  cases  the  law  permits  neither  party  to 
maintain  an  action  on  such  a  sale. 

§  504.  The  subject  will  be  considered  in  two  parts :  1st,  with 
reference  to  the  common  law ;  2d,  the  acts  of  parliament,   iiiefrai  act 
At  common  law  the  rule  is  invariable :  Ex  turpi  causd  gbiTfor" 
non  oritur  actio.    And  this  rule  is  as  applicable  to  a  plea  ^^^^^^^^ 
as  to  a  declaration  ;  for,  as  was  said  by  Lord  Mansfield   action. 
in  Montefiori  v.  Montefiori,  (a)  "  no  man  shall  set  up  his  own  in- 
iquity as  a  defence  any  more  than  as  a  cause  of  action."  (5)    Sales 
are  therefore  void,  and  neither  party  can  maintain  an  action  on 
them,  if  the  thing  sold  be  contrary  to  good  morals  or  public  de- 
cency, (tf)     Sales  of  an  obscene  book,  (d)  and  of  indecent  prints 
or  pictures,  (e)  have  been  held  illegal  and  void  at  common  law. 

(«)  I  W.  Bl.  868 ;  and  see,  also,  Doe  of  sale  void  for  illegality,  he  can  neither 

dcm.  Roberts  u.  Roberts,  2  B.  &  A.  367.  recover  the  price  agreed  to  be  paid,  nor 

(6)  See  the  aathoritiee  collected  in  the  reclaim   the  goods    from   the  purchaser, 

notes  to  the  leading  case  of  Collins  i;.  This  disability  on  the  part  of  the  seller  to 

Blantem,  in  1  Sm.  L.  C.  825.  reclaim  the  goods  will  avail  the  purchaser 

(c)  [In  such  cases,  the  law  leaves  the  holding  them  as  a  sufficient  title.  Ames 
hi  pari  (U-  parties  where  it  finds  them.  J.  in  Horton  v.  Buffington,  ^upra ;  Myers 
^"c^^  See  Roll  r.  Raguet,  4  Ohio,  v.  Meinrath,  101  Mass.  866  ;  King  r. 
Ho  possi'  400 ;  S.  C.  7  lb.  76 ;  Moore  Green,  6  Allen,  139.  In  Forster  v.  Thurs- 
*^"-  V.  Adams,  8  lb.  372 ;  Rowan  ton,  11  Cush.  828,  Bigelow  J.  said :  "  The 
V.  Adams,  8  Sm.&  M.  624;  Dixon  o.  01m-  well  settled  principle  of  law  is,  that  no 
stead,  9  Vt.  810;  Foote  v.  Emerson,  10  lb.  one,  knowingly  participating  in  a  trans- 
388;  Buck  v.  Albee,  26  lb.  184;  Ochse  action  intended  to  accomplish  a  purpose 
V.  Wood,  5  Centr.  Law  Journ.  217,  218.  forbidden  by  law,  can  bring  an  action  for 
"  The  defence  of  illegality  prevails,  not  as  any  cause  directly  connected  with  that 
a  protection  to  the  defendant,  but  as  a  illegality.  The  unconscientious  nature  of 
disability  in  the  plaintiff."  Wells  J.  in  the  defence  is  not  a  valid  answer  to  it.  It 
Myers  v.  Meinrath,  101  Mass.  867.  **  The  is  allowed,  not  out  of  consideration  or 
policy  of  the  law  is  to  leave  the  parties  in  favor  to  a  guilty  participator,  but  from 
all  such  cases  without  remedy  against  motives  of  public  policy."  Lord  Mans- 
each  other."  Ames  J.  in  Horton  v.  Buf-  field  in  Holman  v.  Johnson,  Cowp.  841, 
fington,  101  Mass.  400.  See  Sampson  v.  343 ;  Parsons  C.  J.  in  Greenwood  v. 
Shaw,  105  Mass.  149.  ViThen  a  party  has  Curtis,  6  Mass.  380  ;  Hoover  v.  Pierce,  26 
sold  and  delivered  goods  under  a  contract  Miss.  627  ;  Ochse  v.  Wood,  5  Centr.  Law 

(d)  Poplett  V.  Stockdale,  Ry.  &  Moo.  337.  (e)  Fores  v.  Johnes,  4  Esp.  97. 
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§  505.  Even  where  part  only  of  the  consideration  of  a  contract 
Considera-  is  illegal,  the  whole  contract  is  void  and  cannot  be  en- 
in  partf^*  forced.  This  was  treated  as  established  law  by  Tindal 
C.  J.  in  Waite  v.  Jones,  (/)  on  the  authority  of  Featherston  v, 
Hutchison  ;  (^)  and  was  affirmed  by  all  the  judges  who  delivered 
Jones  V.  opinions  in  the  exchequer  chamber  in  Jones  v.  Waite.  (A) 
s  *tt^»  ^^'  ^^  Scott  V.  Gillmore,  (t)  a  bill  of  exchange  was  held 
Giiimore.  void  where  part  of  the  consideration  was  for  spirits  sold 
^^'  in  violation  of  the  tippling  acts.  But  in  Crookshank  v. 
Rose.  Rose,  (i)  where  the  action  was  brought  on  a  promissory 

Joam.  217,  218.  Althoagh  nsnally  in  been  advanced  upon  such  contract.  S«e 
practice  the  application  of  the  maxim,  m  Schermerhorn  v.  Talman,  4  Kernan,  93, 
pari  delicto  melior  est  conditio  possidentis,  is  124;  Walan  v,  Eerbj,  99  Man.  1.  In  the 
insisted  upon  bj  the  defendant  in  answer  case  of  Prescott  v.  Norris,  32  N.  H.  101,  it 
to  a  primd  facie  case,  it  does  not  depend  was  maintained  that  the  purchaser  of 
upon  any  technical  rule  as  to  which  party  spirituous  liquors  sold  without  a  license, 
is  the  first  to  urge  it  upon  the  court  in  the  in  violation  of  a  statute  inflicting  a  pen- 
pleadings.  Ames  J.  in  Shaw  v.  Sampson,  altj  on  the  seller,  may  recover  for  a  deceit 
101  Mass.  145,  152.  Cases  of  iUegality  and  false  warranty  in  the  sale,  if,  at  the 
where  parties  are  not  in  pari  delicto.  In  time  when  he  bought,  he  had  no  notice 
Lowell  P.  Boston  &  Lowell  R.  R.  Co.  23  that  the  sale  was  made  without  a  license. 
Pick.  32,  Wilde  J.  said  :  **  In  respect  to  See  and  consider  the  opinion  of  Perley  C. 
In  oertaiQ  oflences  in  which  is  involved  J.  in  this  case.  See  Watrous  v,  Blair,  32 
oases  rela-  any  moral  delinquency  or  tnr-  Iowa,  58.] 
qJenty^Sf  pitude,  all  parties  are  deemed  (/)  1  Ring.  N.  C.  656. 
P»J2[ }"-  equally  guilty,  and  courU  will  (^f)  Cro.  Elix.  199. 
*°  ^  '  not  inquire 'into  their  relative  (A)  5  Ring.  N.  C.  341.  See,  also, 
guilt.  But  where  the  offence  is  merely  Shackell  v.  Rosier,  2  Ring.  N.  C.  634, 
malum  pvhibitum,  and  is  in  no  respect  im-  and  Hopkins  v.  Prescott,  4  C.  B.  578  ; 
moral,  it  is  not  against  the  policy  of  the  [Ladd  v.  Dillingham,  34  Me.  316  ;  Deer- 
law  to  inquire  into  the  relative  delinquen-  ing  v.  Chapman,  22  lb.  488 ;  Clark  v. 
cy  of  the  parties,  and  to  administer  justice  Ricker,  14  N.  U.  44 ;  Prescott  v,  Norris, 
between  them,  although  both  parties  are  32  lb.  101,  104 ;  Cobum  v.  Odell,  30  lb. 
wrong-doers."  See  Sampson  v,  Shaw,  540 ;  Carleton  v.  Woods,  28  lb.  290 ;  Rose 
101  Mass,  150;  Butler  v.  Northumber-  v.  Truax,  21  Barb.  361  ;  Woodruff  v. 
land,  50  N.  H.  33,  39 ;  White  v.  Franklin  Hinman,  11  Vt.  592  ;  Hinde  v.  Chamber- 
Bank,  22  Pick.  181  ;  Concord  v.  Delaney,  lain,  6  N.  H.  225 ;  Hinesburgh  v.  Sumner, 
58  Maine,  309;  Cameron  v.  Peck,  37  9  Vt.  23;  Armstrong  v.  Toler,  11  Wheat. 
Conn.  555.  So  in  Tracy  v.  Talmage,  4  258  ;  S.  C  4  Wash.  C.  C.  297 ;  Carlton  v. 
Keman,  162,  and  in  Curtis  v.  Leavitt,  1  Whitcher,  5  N.  H.  196;  DonaUen  v. 
Smith  (N.  Y.),  9,  it  was  held  that  where  Lenox,  6  Dana,  91  ;  Raguet  v.  Roll,  7 
a  contract,  otherwise  unobjectionable,  is  Ohio,  77;  Thayer  v.  Rock,  13  Wend.  53; 
prohibited  by  a  statute,  which  imposes  a  Roby  v.  West,  4  N.  H.  285 ;  Jarvis  r. 
penalty  upon  one  of  the  parties  only,  the  Peck,  I  Hoff.  479 ;  Dixie  v.  Abbott,  7 
other  party  is  not  in  pari  delicto,  and,  upon  Cush.  610;  Filson  v.  Himes,  5  Penn.  St. 
disaffirming  the  contract,  may  recover,  as  452;  Chandler  v,  Johnson,  39  Ga.  85; 
upon  an  implied  assumpsit,  against  the  Kottwitz  v,  Alexander,  34  Tex.  689.] 
party  upon  whom  the  penalty  is  imposed,  (i)  3  Taunt  226. 
for  any  money  or  property  which  has  {k)  5  C.  &  P.  19. 


BOOK  III.]  ILLEGALITY.  491 

note  and  a  bill  of  exchange  given  at  the  same  time  in  payment  of 
a  sailor's  bill  to  his  landlord,  in  which  were  items  for  spirits  sold 
illegally,  it  appeared  that  the  whole  amount  of  the  charge  for 
spirits  was  less  than  either  of  the  two  securities  ;  and  Lord  Tenter- 
den  held  that  one  security  might  be  recovered,  because  the  plaintiff 
had  the  right  to  appropriate  the  other  to  all  the  illegal  charges, 
which  it  was  more  than  sufficient  to  cover.  (V)  And  the  principle 
does  not  apply  to  cases  in  which  the  court  determines  covenants 
in  restraint  of  trade  to  be  illegal  because  unreasonable;  for  in  such 
cases  the  courts  will  enforce  the  covenant  so  far  as  reasonable,  and 
reject  only  the  excess,  (m) 

§  506.  The  sale  of  a  thing  in  itself  an  innocent  and  proper  ar- 

(/)  [Where  the  considerntion  is  tainted  to  the  count  for  goods  sold  and  delivered 
There  being  bv  no  illegality,  and  some  of  stands  differently.  The  yarious  articles 
wiSie^pran-  ^^^  promises  only  are  illegal,  sold  may  well  be  regarded  as  sold  sepa- 
iflee  with  a  the  illegality  of  these  does  not  rately,  each  article  constituting  the  consid- 
entloQ,  communicate  itself  to  or  taint  eration  for  the  promise  to  pay  the  price 
S^thcf*  TO™  ^®  others,  except  when,  ow-  agreed  for  It.  By  the  contract,  each  arti- 
iaas  en  illo.  ing  to  some  peculiarity  in  the  cle  was  to  be  separately  valued.  Its  value 
may^bf  ra-  contract,  its  parts  are  insepa-  was  to  be  determined  by  its  original  cost 
forced.  rable.  Tindal  C.  J.  in  Shack-  and  freight,  and  that  price  was  to  be  paid 
ell  V.  Bosier,  3  Scott,  59 ;  M'Allen  v.  for  it.  The  bargain  was,  in  effect,  a  con- 
Churchill,  11  Moore,  483 ;  Hook  i;.  Gray,  tract  to  pay  for  each  article  a  price  to  be 
6  Barb.  398 ;  Leavitt  v.  Blatchford,  5  lb.  determined  in  manner  before  stated."  See 
9 ;  Leavitt  v.  Palmer,  3  Comst.  19 ;  Cur-  Walker  v.  Lovell,  28  N.  H.  138  ;  Robin- 
tis  i;.  Leavitt,  1  Smith  (N.  Y.),  9 ;  Tracy  son  v.  Green,  3  Met  159;  Fackler  t;.  Ford, 
V,  Talmage,  4  Keman  (N.  Y.),  162  ;  Good-  McCahon  (Kans.),  21 ;  Hanauer  v.  Gray, 
win  V.  Clark,  65  Me.  280.  In  Carlton  v,  25  Ark.  350.  But  in  a  case  where  there 
Woods,  28  N.  H.  290,  it  appeared  that  A.  was  a  written  contract  for  the  sale  of  all 
Carlton «.  agreed  to  sell  B.  his  stock  of  the  stock  of  goods  in  an  apothecary's 
Woods.  goods  and  groceries.  The  store,  which  contained  spirit-  Ladd  v.  Dil- 
price  to  be  paid  was  the  cost  and  freight  uous  liquors  belonging  to  the  Ungham. 
of  the  articles.  In  order  to  ascertain  the  vendor,  but  which  he  had  no  license  to 
cost,  a  schedule  of  the  articles  was  made,  sell,  it  was  held  that  the  contract  could 
and  the  cost  of  each  article  was  separately  not  be  enforced  by  the  vendor  against  the 
carried  out.  For  the  sum  total  of  the  purchaser ;  although,  upon  invoicing  the 
prices,  which  was  divided  into  several  goods,  a  separate  schedule  of  the  liquors 
parts,  B.  gave  several  promissory  notes,  was  made  by  direction  of  both  parties,  if 
Among  the  articles  was  a  quantity  of  spir-  such  separate  schedule  was  designed  as 
ituon^  liquors,  sold  contrary  to  law,  the  an  evasion  of  the  statute  "  restricting  the 
price  of  which  formed  a  part  of  the  con-  sale  of  intoxicating  liquors."  The  con- 
sideration of  the  notes.  The  declaration  tract  could  not  thus  be  made  effectual  as 
contained  a  count  on  each  of  the  promis-  to  the  other  goods.  Ladd  v.  Dillingham, 
sory  notes,  and  also  a  count  for  goods  34  Maine,  316;  Murray  u.  Walsh,  1  Cr. 
sold  and  delivered.  Woods  J.  said :  "  The  &  Dix,  93 ;  M'Neece  v.  Gibson,  2  lb.  388.] 
counts  uj)on  the  notes  are  not  sustained.  (m)  See  the  cases  of  Mallan  r.  May, 
The  consideration  of  the  notes  was,  in  Green  ».  Price,  and  others  cited  po8t,  "  Re- 
part,  illegal."    "  But  the  case  in  relation  straint  of  Trade,"  §  527. 


492 


AVOIDANCE  OF  THE  CONTRACT. 


[book  m. 


tide  of  commerce  is  void  when  the  vendor  sells  it,  knowing  that 

Sale  of  it  is  intended  to  be  used  for  an  immoral  or  illegal  par- 

MnUn'^t-^  pose.     In  several  of  the  earlier  cases  something  more 

vendor  ^"^  than  this  mere  knowledge  was  held  necessary,  and  evi- 

knows  it  is  dence  was  required  of  an  intention  on  the  vendor's  part 

for  illegal  to  aid  in  the  illegal  purpose,  or  profit  by  the  immoral 

purpose.  ^^^^     rpj^^  later  decisions  overrule  this  doctrine,  as  will 

appear  by  the  authorities  now  to  be  reviewed,  (n)  In  Faikney  ©. 
Faikney  v.  Reyuous,  (o)  which  Came  before  the  king's  bench  in 
Beynous.  1767,  a  party  had  paid,  at  the  request  of  another,  money 
on  a  contract  which  was  illegal,  and  sued  for  its  recovery.  Judg- 
ment was  given  for  the  plaintifiE,  Lord  Mansfield  saying :  "  One 
of  these  two  persons  has  paid  money  for  the  other,  and  on  his  ac- 
count, and  he  gives  him  his  bond  to  secure  the  repayment  of  it. 
This  is  not  prohibited.  He  is  not  concerned  in  the  use  which  the 
other  makes  of  the  money ^  (jt?)  This  case  was  followed,  in  1789, 
Petrie  r.  ^J  *^®  judges  in  Petrie  v.  Hannay,  (9)  but  with  evident 
Hannay.  reluctancc,  and  many  expressions  of  hesitation,  especially 
by  Lord  Kenyon.  Much  stress  was  laid  in  both  decisions  upon  a 
supposed  distinction  between  the  law  applicable  to  the  case  of  a 
contract  which  was  malum  in  «e,  and  one  which  was  malum  pro- 
hibitum. These  two  cases  were  repeatedly  questioned  and  disap- 
proved, as  will  be  seen  by  reference  to  Booth  v.  Hodgson,  (r)  Au- 
bert  V.  Maze,  («)  Mitchell  v.  Cockburne,  (0  Webb  v.  Brooke,  (m) 
Malum  and  Langton  v.  Hughes  ;  (2;)  and  in  these,  as  well  as  in 
^**'  many  subsequent  cases,  the  distinction  drawn  between 

prohibitum,  a  thing  malum  in  se  and  malum  prohibitum  was  over- 
ruled, (y) 

§  607.  In  1803  the  case  of  Bowry  v.  Bennet  (2)  was  tried  be- 
fore Lord  Ellen  borough.     A  prostitute  was  sued  for  the  value  of 


(n)  [See/MW^  §  511,  note  (u).] 

(0)  4  Burr.  2070. 

(p)  [See  Planters' Bank  r.  Union  Bank, 
16  Wallace,  483, 500 ;  Armstrong  v.  Toler, 
11  Wheat.  258;  McBlair  17.  Gibbes,  17 
How.  (U.  S.)  236  ;  Lestapies  v.  Ingraham, 
5  Barr,  71 ;  Brooks  v.  Martin,  2  Wallace, 
70.] 

(9)  3  T.  R.  418. 

(r)  6  T.  R.  405. 

(s)  2  B.  &  P.  371. 

(0  2  H.  Bl.  380. 


(u)  3  Taunt.  6. 

{x)  1  M.  &  S.  594. 

(y)  [Post.  §  508,  note  {h).] 

(z)  1  Camp.  348.  See,  also,  Lloyd  r. 
Johnson,  1  B.  &  P.  340,  and  Crisp  p. 
Charchill,  there  cited  in  argument;  Qir- 
ardey  t^.  Richardson,  1  Esp.  13  ;  Jennings 
V.  Throgmorton,  Ry.  &  Moo.  251 ;  Ap- 
pleton  V,  Campbell,  2  C.  &  P.  347 ;  and 
Smith  V.  White,  L.  R.  1  Eq.  626  ,-35  L.  J. 
Ch.  454. 
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clothes  furnished,  and  pleaded  that  the  plaintiff  well  knew  her 
to  be  a  woman  of  the  town,  and  that  the  clothes  in  ques-   ^^^y  „ 
tion  were  for  the  purpose  of  enabling  her  to  pursue  her  Bennet. 
calling.     His  lordship  said  :   ^^  It  must  not  only  be  shown  that  he 
had  notice  of  this,  but  that  he  expected  to  be  paid  from  the  profits 
of  the  defendants  prostitution^  and  that  he  sold  the  clothes  to  ena- 
ble her  to  carry  it  on,  so  that  he  might  appear  to  have  done  some- 
thing in  furtherance  of  itJ*^  (a)     In  1813,  Hodgson  v.   uodeson 
Temple  (6)  was  decided.    There  the  action  was  for  the   ^-  Temple. 
price  of  spirits,  sold  with  the  knowledge  that  defendant  intended 
to  use  them  illegally.    There  was  a  verdict  for  plaintiff,  and  a  mo- 
tion for  new  trial  was  refused  by  the  court.  Sir  James  Mansfield 
saying :  "This  would  be  carrying  the  law  much  farther  than  it  has 
ever  yet  been  carried.     The  merely  selling  goods^  knowing  that  the 
buyer  will  make  an  illegal  use  ofthem^  is  not  sufficient  to  deprive  the 
vendor  of  his  just  right  of  payment^  but  to  effect  that,  it  is  necessary 
that  the  vendor  should  be  a  sharer  in  the  illegal  transaction,^*  (c) 
This  decision  was  given  in  November,  1813,  and  is  the  more  re- 
markable because  the  case  of  Langton  v.  Hughes  Qd^   Unffton  r. 
had  been  decided  exactly  to  the  contrary,  in  the  king's   Hughes, 
bench,  in  the  month  of  June  in  the  same  year,  and  was  not  no- 
ticed by  the  counsel  or  the  court  in  Hodgson  v.  Temple.   Langton 
v.  Hughes  was  first  tried  before  Lord  EUenborough  at  nisi  prius. 
It  was  an  action  for  the  price  of  drugs  sold  to  the  defendants,  who 
were  brewers,  the  plaintiffs  knowing  that  defendants  intended  to 
use  the  drugs  for  mixing  with  beer,  a  use  prohibited  by  statute. 
His  lordship  charged  the  jury  that  the  plaintiffs,  in  selling  drugs 
to  the  defendants^  knowing  that  they  were,  to  be  used  contrary  to  the 
statute^  were  aiding  them  in  the  breach  of  that  actj  and  therefore 
not  entitled  to  recover.     He,  however,  reserved  the  point.     The 
ruling  was  maintained  by  all  the  judges,  and  it  was  distinctly  as- 
serted as  the  true  principle,  that  *'  parties  who  seek  to  enforce  a 
contract  for  the  sale  of  articles,  which  in  themselves  are  perfectly 
innocent,  but  which  were  sold  unth  a  knowledge  that  they  were  to 
be  used  for  a  purpose  which  is  prohibited  by  law^  are  not  entitled 
to  recover."  (e) 

(a)  [Foster  J.  in  Hill  v.  Spear,  50  N.  H.  v.  Chamberlin,  10  Vroom,  565 ;  Green  v. 

253,  273.]  Collins,  3  Cliff.  494 ;  Curran  v.  Downs,  3 

(6)  5  Tannt.  181  Mo.  App.  468.] 

(c)  [Seepos^  §  511,  note  (u) ;  Curtis  J.         (d)  1  M.  &  S.  593. 

in   Sort  well  v.  Hughes,   1    Curtis,  245  ;         (e)  Per  Le  Blanc  J. ;  and  see  the  strong 

Skiff  V.  Johnson,  57  N.  H.  475;  Stanley  observations  of  Eyre  C.  J.  in  Lightfoot^v. 
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§  608.  The  leading  case  of  Can  nan  t;.  Bryce  (/)  was  decided 
Cannan  r.  ^^  ^^^  king's  bench  in  1819.  The  question  was,  whether 
Bryce.  money  lent  for  the  purpose  of  enabling  a  party  to  pay 
for  losses  and  compounding  differences  on  illegal  stock  transactions 
could  be  recovered.  All  the  previous  cases  were  reviewed,  and 
the  court  took  time  to  consider.  The  opinion  was  delivered  by 
Abbott  C.  J.,  and  the  principle  was  stated  as  follows :  "  The  stat- 
ute in  question  has  absolutely  prohibited  the  payment  of  money 
for  compounding  differences  (i.  e.  in  stock-bargains)  ;  it  is  impos- 
sible to  say  that  making  such  payment  is  not  an  unlawful  act; 
and  if  it  be  unlawful  in  one  man  to  pay,  how  can  it  be  lawful  for 
another  to  furnish  him  with  the  means  of  payment  ?  It  will  be 
recollected  that  I  am  speaking  of  a  ciise  wherein  the  means  were 
furnished  with  ^full  knowledge  of  the  object  to  which  they  were  to 
he  applied^  and/br  the  express  purpose  of  accomplishing  that  ob- 
ject,'^'' (jg')  The  money  lent  was,  therefore,  held  not  recoverable. 
The  case  of  Langton  t».  Hughes  was  approved  and  followed,  while 
Faikney  v.  Reynous  and  Petiie  v.  Hannay  were  practically  over- 
ruled, and  the  distinction  between  malum  prohibitum  and  malum 
McKinneii  in  se  pointedly  repudiated.  (A)  In  McKinnell  v.  Rob- 
son,    *"'      inson,  (i)  in  the  exchequer,  in  1838,  it  was  held  that 


Tennant,  1  B.  &  P.  551 ;  [Milner  v.  Pat- 
ton,  49  Ala.  423 ;  Shepherd  v.  Reese,  42 
lb.  548;  Hanauer  v.  Doane,  12  Wall. 
342;  Arnott  v.  Pittston  &  Elmira  Coal 
Co.  68  N.  Y.  558 ;  Clements  t?.  Yturria, 
14  Hun,  151;  Laing  v.  McCall,  50  Vt. 
657.] 

(/)  3  B.  &A.  179. 

{«/)  [See  McGavock  v.  Puryear,  6  Coldw. 
(Tcnn.)  34;  Tatum  v.  KcUey,  25  Ark. 
209.] 

(A)  [In  Hill  V.  Spear,  50  N.  H.  253, 
277,  Foster  J.  said :  "  There  is  no  valid 
distinction  in  the  application  of  the  law 

Malum  in  se-  "P^'^  ^^'^  subject  between 
malum  pro-  mala  prohibita  and  mcUa  in  te : 
and  if  it  were  ever  regard- 
ed, it  has  now  been  wholly  laid  aside  in 
the  decision  of  the  later  English  cases." 
White  V.  Buss,  3  Cush.448,450,  per  Shaw 
C.  J. ;  Bank  of  United  States  v.  Owens,  2 
Peters,  527,  539;  Greenough  v.  Balch,  7 
Greenl.  462;  Utica  Ins.  Co.  v,  Kipp,  8 


Cowen,  20;  Clark  i;.  Protection  Ins.  Co.  1 
Story,  109.  So  far  as  regards  the  effect 
of  a  statute  upon  a  matter  prohibited 
under  a  ptnalty,  the*  e  is  no  distinction  be- 
tween mala  prohibita  and  mala  in  se.  Lewb 
V.  Welch,  14  N.  H.  294.  "Every  statute 
imposing  a  penalty  imports  a  prohibition 
and  makes  the  prohibited  act  illegal." 
Story  J.  in  Clark  v.  Protection  Ins.  Ca  1 
Story,  122.] 

(»)  3  M.  &  W.  435  ;  [White  v.  Boss,  3 
Cush.  448,  450 ;  Culler  v.  WeUh,  43  N. 
H.  497,  498,  and  cases ;  Peck  v.  Briggs,  3 
Denio,  107  ;  Ruckman  v.  Bryan,  3  Denio, 
340.  But  it  has  been  held  that  the  mere 
knowledge  on  the  part  of  a  person  lending 
money  that  the  borrower  intends  to  make 
an  illegal  use  of  it  is  not  sufficient  to 
render  the  transaction  illegal.  McGavock 
17.  Puryear,  6  Coldw.  (Tenn.)  34.  But  a 
recovery  cannot  be  had  if  anything  is  done 
in  aid  of  the  illegal  purpose.  Kottwitz  r. 
Alexander,  34  Texas,  689.] 
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money  knowingly  lent  for  gambling  at  a  game  prohibited  by  law 
could  not  be  recovered,  the  case  of  Cannan  v.  Bryce  being  re- 
ferred to  by  the  court  as  the  decisive  authority  on  this  subject. 

§  509.  The  latest  case,  that  of  Pearce  v.  Brooks,  (k^  was  de- 
cided in  the  same  court  in  1866.  The  plaintifiE  had  sup-  pearce  v. 
plied  a  brougham  to  a  prostitute.  The  evidence  showed  Broods. 
that  the  plaintiff  knew  the  defendant  to  be  a  prostitute,  but  there 
was  no  direct  evidence  that  plaintiff  knew  that  the  brougham  was 
intended  to  be  used  for  the  purpose  of  enabling  the  defendant  to 
follow  her  vocation ;  and  there  was  no  evidence  that  plaintiff  ex- 
pected to  be  paid  out  of  the  wages  of  prostitution.  The  jury 
found  that  the  defendant  did  hire  the  brougham  for  the  purpose 
of  her  prostitution,  and  that  the  plaintiff  knew  it  was  supplied  for 
that  purpose.  It  was  held,  first,  not  necessary  to  show  that  plain- 
tiff expected  to  be  paid  from  the  proceeds  of  the  immoral  act ; 
secondly,  that  the  knowledge  hy  the  plaintiff  that  the  woman  was  a 
prostitute  being  proven^  the  jury  were  authorized  in  inferring  that 
the  plaintiff  also  knew  the  purpose  for  which  she  wanted  an  orna- 
mental brougham  ;  and  thirdly,  that  this  knowledge  was  sufficient 
to  render  the  contract  void^  on  the  authority  of  Cannan  v.  Bryce, 
which  was  recognized  as  the  leading  case  on  the  subject.  (Z) 

§  510.  By  the  common  law,  a  sale  to  an  alien  enemy  is  void,  all 
commercial  intercourse  being  strictly  prohibited  with  an    Sale  to  an 
alien  enemy,  save  only  when  specially  licensed  by  the  enemy. 
sovereign.  Cm)    Smuggling  contracts  are  also  illegal,  and  Smuggling 

contracts 

where  a  party  in  England  sent  an  order  to  Guernsey  for   g. 
goods,  which  were  to  be  smuggled  into  this  country,  the   Lawrence. 
court  held  that  the  plaintiffs,  who  were  Englishmen,  residing  here, 
and  partners  of  the  vendor  in  Guernsey,  were  not  entitled  to  re- 
cover, (n)     This  case  was  followed  in  Clugas  v,  Pena-  g^j^  ^^j^. 
luna.  ((?)    But  where  the  plaintiff,  a  foreigner,  sold  goods   Pj^^®^. . 
abroad  to  the  defendant,  knowing  his  intention  to  smug-   noinjun  ^. 
gle  them,  but  having  no  concern  in  the  smuggling  scheme  Jo^^nson. 
itself,  the  court  of  king's  bench  held  that  the  sale  was  complete 
abroad,  was  governed  by  foreign  law,  (je>)  was  not  immoral  nor 

{k)  L.  R.  1  Ex.  213.    See,  also,  Taylor        (n)  Biggs  v.  Lawrence,  3  T.  R.  454. 
V.  Chester,  L.  R.  4  Q.  B.  309;  [Bagot  v.        (o)  4  T.  R.  466. 
Araott,  Ir.  R.  2  C.  L.  1.]  {p)  [As  to  the  influence  of  comity  in 

(/)  [See  McGavock  v.  Furyear,  6  Coldw.  snch  cases,  see  Foster  J.  in  Hill  v.  Spear, 

(Tenn.)  34.]  50  N.  H.  273,  274.] 

(m)  Brandon  v.  Nesbitt,  6  T.  R.  23. 
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illegal  there,  because  no  country  takes  notice  of  the  revenue  laws 
of  another ;  that  the  goods  were  not  sold  to  be  delivered  in  Eng- 
land, but  were  actually  delivered  in  the  foreign  country,  and  that 
the  plaintiff  was  therefore  entitled  to  recover,  (j) 

§  511.  In  Waymell  v.  Reed  (r)  the  goods  were  sold  abroad, 
Wa  meii  ^"^  plaintiff  invoked  the  decision  in  Holman  v.  John- 
V.  Keed.  son,  but  was  not  permitted  to  recover,  because  he  had 
abroad  aided  the  purchaser  in  his  smuggling  purposes,  by  pack- 
where  ven-  ijjcr  the  goods  in  a  particular  manner,  so  as  to  evade  the 

dor  assists         o  &  r  ... 

the  smug-  revenue.  («)    In  Pellecat  v.  Angell  (t)  the  subject  again 

Peilecat  r  ^a™®  before  the  exchequer  court,  and  the  previous  de- 

Angell.  cisions  were  followed,  the  court  pointing  out  that  the 

S^mIm'***"  ^^"®  distinction  was  this :  Where  the  foreigner  takes  an 

made  in  actual  part  in  the  illegal  adventure,  as  in  packing  the 

conntries,  goods  in  prohibited  parcels,  or  otherwise,  the  contract 

dor  does  or  Will  not  be  enforced ;  but  the  mere  sale  of  goods  by  a 

aid\he '  foreigner  in  a  foreign  country,  made  with  the  knowledge 

smuggler.  ^Yx^x  the  buyer  intends  to  smuggle  them  into  this  coun- 
try, is  not  illegal  and  may  be  enforced,  (w) 

(q)  Holman  v,  Johnson,  1  Cowp.  S41 ;  sion,  had  solicited  orders  for  liqnors  from 

[Hill  V.  Spear,  50  N.  H.  253,  273,  274 ;  Emerson.    Subsequently,  Stewart  sold  to 

The  New  Br.  Oil  Works  Co.  v.  Parsons,  Emerson  a  quantity  of  spifitaous  liquors. 

20  U.  C.  Q.  B.  531 ;  Walbridge  v,  FoUett,  The  contract  of  sale  was  made  and  coin> 

2   lb.   280;    Sawyer  v.  Manahan,  Tay-  pleted,  and  the  goods  were  delivered  in 

lor,  (U.  C.)  315;  Sewell  i;.  Bichmond,  lb.  New  York.    Stewart  had  no  interest  nor 

423.]  concern  in  the  disposition  of  the  liqaors 

(r)  5  T.  B.  599.  by  Emerson,  and  did  no  act  beyond  the 

(«)  [See  Gaylord  v.  Soragen,  32  Yt  '  sale  to  Emerson  in  furtherance  of  Emer- 

110  ;  Aiken  o.  Blaisdell,  41  lb.  656;  Sort-  son's  purpose  to  sell  the  liquors  in  New 

well  V,  Hughes,  1  Curtis,  245.]  Hampshire ;  but  there  was  evidence  tend* 

(t)  2  C,  M.  &  B.  311.  ing  to  show  that  Stewart,  when  be  solie- 

(u)  [Tuttle  V.Holland, 43  Vt.  542;  Hill  ited  orders  from  Emerson,  and  sold  him 

V,  Spear,  50  N.  H.  253.    It    the  liquors,  had  reasonable  cause  to  be- 
CSaMs  on  sales  r       '  ^        y 

of  spirltuooB  appeared    in    this  case   that  lieve,  and  did  believe,  that  Emerson  in- 

liilua)kaQt8  ^inerson,  the  purchaser,  in  a  tended  to  resell  those  liquors  at  his  saloon 

of  another  contract  for  the  sale  of  spirit*  in  New  Hampshire.    It  was  held  by  a  na- 

^^  ^'  nous  liquors,  kept  a  saloon  in  jority  of  the  court,  that  the  contract  of 

Manchester,  New  Hampshire,  where  he  sale,  being  valid  by  the  laws  of  New  York, 

New  Hamp-  was  accustomed  to  retail  spir-  should  be  enforced  by  the  court  in  New 

HiiT  itnous  liquors  contrary  to  law.  Hampshire.    The  propositions  on  whidi 

Spear.  Stewart,  the  vendor,  was  a  the  majority  of  the  court  relied  in  support 


dealer  in  spirituous  liquors  in  the  state  of  of  their  decision  in  the  above  case 

New  York,  where  such  traffic  was  not  pro-  1.  That  the  validity  of  a  vendor's  claim  to 

hibited.    Stewart  had  visited  Emerson's  recover  the  price  of  goods  sold  with  knowl- 

saloon  in  Manchester,  and,  on  one  occa-  edge  that  the  purchaser  intends  to  make 
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§  512.  At  common  law;  also,  certain  contracts  are  prohibited  as 

being  against  public  policy,  (x)  Most  of  these  are  not  contracts 
properly  within  the  scope  of  this  treatise,  such  as  con*  ^^y^ 
tracts  in  restraint  of  marriage  ;  marriage  brokerage  con-   policy* 

an  unlawful  use  of  them,  depends  upon  who  resided  in  Vermont,  where  the  sale 
the  question  whether  or  not  the  original  of  such  liquors  was  unlawful,  the  plain- 
Tendor  participated  actively,  to  a  greater  tifF,  at  the  time  of  sale,  knowing  that  the 
or  less  extent,  in  the  subsequent  unlawful  defendant  intended  to  sell  them  in  Ver- 
disposition  of  the  goods ;  or  whether  the  mont,  contrary  to  law.  The  liquors  were 
expectation  of  advantage  and  profit  to  delivered  in  New  York  to  a  carrier  desig- 
him,  growing  out  of  the  unlawful  dispo-  nated  by  the  defendant,  to  be  transported 
sition  of  the  goods  by  the  purchaser,  en-  to  Vermont  at  the  defendant's  risk.  But, 
tered  into  and  constituted  a  part  of  the  at  the  defendant's  request,  and  to  prevent 
inducement  and  consideration  of  the  orig-  the  seizure  of  the  liquors  in  Vermont,  the 
inal  sale.  2.  If  such  expectation  of  ad-  plaintiff  marked  the  casks  in  a  peculiar 
vantage  to  the  vendor  was  an  ingredient  way,  omitting  the  defendant's  name, 
in  the  consideration  for  the  original  sale,  Aldis  J.  said :  "  Although  mere  knowl- 
or  if  the  original  vendor  participated  in  edge  of  the  unlawful  intent  of  the  vendee 
the  subsequent  unlawful  disposition  of  the  by  the  vendor  will  not  bar  him  from  en- 
goods,  he  could  not  recover  the  price  of  forcing  his  contract  to  recover  for  the 
them  in  New  Hampshire.  3.  Mere  be-  goods  in  our  courts,  yet  it  is  well  settled 
lieff  on  the  part  of  the  seller  of  the  goods,  that  if  he  in  any  wtfy  aid  the  vendee  in 
that  the  purchaser  buys  for  the  purpose  of  his  unlawful  design  to  violate  our  laws, 
carrying  them  into  another  state,  to  be  such  participation  in  the  illegal  enterprise 
there  resold  in  violation  of  law,  docs  not  will  disqualify  him  from  maintaining  an 
invalidate  the  sale.  4.  The  mere  solicita-  action  on  his  contract  in  this  state.  The 
tion,  by  a  dealer  in  liquors,  of  orders  in  participation  by  the  vendor  must  bo  act- 
the  future  for  such  goods,  even  though  ive,  to  some  extent;  he  must  do  some- 
the  person  soliciting  such  orders  may  thing,  though  indirectly,  in  furtherance 
have  had  reason  to  believe,  and  did  be-  of  the  vendee's  design  to  violate  our  laws ; 
lieve,  that  if  such  liquors  should  be  or-  mere  omission  to  act  is  not  enough ;  but 
dcred  and  purchased  they  would  be  resold  positive  acts  in  aid  of  the  unlawful  pur- 
by  the  purchaser  in  violation  of  law,  is  pose,  however  slight,  are  sufficient.  As 
not  such  a  drcumstance  as  will  affect  the  the  evidence  tended  to  prove  that  the 
validity  of  a  subsequent  sale  of  such  goods  plaintiff,  by  his  acts  done  in  connection 
in  a  state  where  such  sale  is  not  prohibited  with  the  sale  and  delivery  of  the  liquors, 
by  law.  See  Hoar  J.  in  Finch  v.  Mans-  aided  the  defendant  toesciipe  the  vigilance 
field,  97  Mass.  89,  92  ;  Coming  v,  Abbott,  of  the  officers,  and  so  to  have  and  sell  the 
64  N.  H.  469 ;  Webber  v.  Donnelly,  33  liquors  in  violation  of  law,  it  should  have 
Mich.  469.  The  law  in  Vermont  is  very  been  admitted."  A  like  decision  was 
similar.  In  Gaylord  v,  Soragen,  32  Vt.  made  in  Aiken  v.  Blaisdell,  41  Vt.  656, 
110,  the  plaintiff,  residing  in  New  York,  affirming  the  doctrine  of  Gaylord  v.  Sora- 
and  being  authorized  to  sell  gen.  See,  also,  Territt  v,  Bartlett,  21 
Qaylord  v.  spirituous  liquors  there,  sold  Vt.  184;  Howe  v.  Stewart,  40  lb.  145; 
SongeD.         gyjjjg  ^jjgj^  ^Q  jjjg  defendant,  McConihe  v,  McMann,  27  lb.  95 ;  Tuttle 

(x)  [See  Fuller  v.  Dame,  18  Pick.  472  ;  Ward,  5  Halst.  87  ;  Foote  v.  Emerson,  10 

FroBi  V.  Belmont,  6  Allen,  152;  Sedgwick  Vt.  344;   Union  Bridge   Co.  v.  Troy  & 

p.  Stanton,  4  Kernan,  289 ;  Clippinger  v.  Lansingburgh  R.  K.  Co.  7  Lansing,  240.] 
Hepbaugh,  5  Watts  &  S.  315;  Gulick  v. 

32 
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tracts ;  contracts  compounding  felonies,  &c.  (y)     Confining  our 
attention  to  sales  illegal  at  common  law,  because  contravening  or 

V.  Holland,  43  lb.  542.  The  sabject  nn-  of  this  commonwealth ;  but  the  sale  wms 
der  consideration  was  discussed  by  Clif-  made  in  another  state,  and  the  defence 
ford  J.  in  the  case  of  Green  t;.  Collins,  3  was,  that  they  were  sold  in  violation  of  a 
Cliff.  494.  In  the  case  of  Adams  v.  Coul-  statute  of  Massachnsetts.  The  validity  of 
Manachu-  liard,  102  Mass.  167,  it  was  the  sale  was  determined  at  common  law; 
Adams  V.  found  that  the  liquors,  the  and  the  jury  were  inatructed,  in  sab- 
CouUiard.  price  of  which  the  plaintiff  stance,  that  if  the  sale  was  made  on  the 
sought  to  recover,  were  sold  to  the  de-  part  of  the  plaintiff '  with  a  view '  to  a  re> 
fendant  in  New  York ;  and  that  the  plain-  sale  contrary  to  the  laws  of  this  commoo- 
tiff  had  reasonable  cause  to  believe,  but  wealth,  the  action  could  not  be  main- 
had  no  knowledge,  that  they  were  to  be  tained.  This  instruction  was  approved, 
brought  to  Massachusetts  for  the  purpose  and  Thomas  J.,  who  delivered  the  opin- 
of  being  there  sold  in  violation  of  law.  ion,  says  of  the  rule  in  Mclntyre  r.  Parks, 
Colt  J.  said :  "  It  is  claimed,  on  the  part  that,  if  rightly  laid  down,  it  is  not  to  be 
of  the  defendant,  that  the  contract  origi-  extended,  but  that  the  distinction  is  sound 
nated  in  the  purpose  to  violate  a  known  law  between  a  case  where  a  seller  simply  has 
of  this  state ;  and  that  our  courts  will  not  knowledge  of  the  illegal  design,  —  no 
lend  their  aid  and  afford  a  remedy  thereon,  more,  -~  and  where  he  makes  a  sale  with 
To  do  this,  it  is  said,  would  violate  an  a  view  to  such  design,  and  for  the  pnrpoae 
elementary  principle  of  the  common  law.  of  enabling  the  purchaser  to  effect  it.  No 
In  order  to  make  the  plaintiff,  under  any  case  can  be  found  where  anything  short 
circumstances,  a  participant  in  such  un-  of  actual  knowledge,-  on  the  part  of  the 
lawful  sale  at  common  law,  it  is  necessary  seller,  of  the  illegal  purpose,  has  been 
that  he  should,  at  least,  have  knowledge  held  to  affect  his  rights  nnder  a  contract 
of  the  unlawful  purpose.  In  some  early  of  sale."  See  Finch  t;.  Mansfield,  97  Mass. 
cases,  it  was  held  that  mere  knowledge  of  89,  91,  92 ;  Webster  v,  Munger,  8  Gray, 
the  unlawful  purpose  of  the  buyer,  on  the  587  ;  Ely  v,  Webster,  102  Mass.  304 ; 
part  of  the  seller,  without  further  act,  Tracy  v.  Webster,  lb.  307,  note;  Ab- 
where  the  illegal  use  to  be  made  of  the  berger  v.  Marrin,  lb.  70;  Foster  r.  Thnrs- 
goods  was  no  inducement  in  the  mind  ton,  11  Cush.  322;  Hotchkiss  v,  Finao, 
of  the  seller,  would  not  vitiate  the  sale,  105  Mass.  86;  Coming  v.  Abbott,  54 
so  as  to  deprive  the  seller  of  his  remedy.  N.  H.  469 ;  Dolan  v.  Green,  1 10  Mass. 
Clearly,  it  is  not  enough,  if  he  has  only  322 ;  Webber  v.  Donnelly,  33  Mich.  469. 
reasonable  cause  to  believe  that  a  viola-  The  very  elaborate  and  exhaustive  opin- 
tion  of  law  is  intended.  It  was  held  in  ion  of  Mr.  Justice  Cliflibrd,  in  Green  v. 
Mclntyre  v.  Parks,  3  Met.  207,  that  a  sale  Collins,  3  Cliff.  494,  contains  a  summary 
of  lottery  tickets  made  in  another  state,  and  review  of  the  authorities  here  referred 
where  such  sale  is  lawful,  to  a  citizen  in  to.  And  the  learned  judge  remarks  oon- 
this  state,  is  a  lawful  transaction,  although  ceming  them  :  "  Cases  very  nearly  allied, 
the  seller  knows  that  the  purchaser  buys  it  must  be  admitted,  have  been  differently 
for  the  purpose  of  illegal  sale  here.  In  decided ;  but  if  they  are  carefnUy  exam- 
Webster  V.  Webster  v.  Munger,  8  Gray,  ined  and  compared  one  with  another,  the 
MuDg«r.  587^  the  plaintiff  sued  to  re-  particular  features  by  which  they  were  dis- 
cover the  price  of  intoxicating  liquors,  tinguished  are,  with  few  exceptions^  plain 
Both  plaintiff  and  defendant  were  citizens  to  be  seen."    And  he  points  out,  by  way 

(y)  [On  the  general  subject,  see  Chitty  Contr.  (llth  Am.  ed.)   982  et  uq.  and 
notes.] 
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supposed  to  contravene  considerations  of  public  policy,  it  is  im- 
possible not  to  be  impressed  with  the  force  of  the  observations 
made  by  the  judges  in  Richardson  v.  Mellisb,  (z)  and  by  Lord 
Campbell  in  Hilton  v,  Eckersley,  (a)  as  well  as  the  striking  illus- 
trations presented  in  the  reports  of  the  justice  of  their  strictures. 
Best  C.  J.  said :  ^'  I  am  not  much  disposed  to  yield  to  arguments 
of  public  policy  ;  I  think  the  courts  of  Westminster  Hall  (speak* 
iog  with  deference,  as  an  humble  individual  like  myself  ought  to 
speak,  of  the  judgments  of  those  who  have- gone  before  me)  have 
gone  much  farther  than  they  were  warranted  in  going,  on  ques- 
tions of  policy.  They  have  taken  on  themselves  sometimes  to  de- 
cide doubtful  questions  of  policy,  and  they  are  always  in  danger 
of  so  doing,  because  courts  of  law  look  only  at  the  particular  case, 

of  illastration,  certain  expressions  in  Web-  Briggs,  3  Denio,  107  ;  Cheney  v.  Duke,  10 

ster  V.  Munger,  supra,  indicating  that  the  Gill  &  J.  11  ;  Jameson  t;.  Gregory,  4  Met 

yery  able  judge  who  spoke  for  the  court  (Ky.)  368;  Harris  v.  Runnels,  12  How. 

on  that  occasion  was  of  the  opinion  that  (U.  S.)  79;  Smith  v,  Godfrey,  28  N.  H. 

a  sale  made  with  knowledge  of  the  seller  379 ;  Bligh  v.  James,  6  Allen,  570 ;  Kreiss 

that  the  purchaser  intended  to  use  the  v,  Seligman,  8  Barb.  439 ;  Dater  v.  Earl, 

thing  sold  in  violation  of  law  was  illegal  3  Gray^  482;  Case  v.  Biker,  10  Vt.  482; 

and    void,   irrespective   of    the   question  Bishop  t;.  Honey,  34  Texas,  245 ;  Rinds- 

whether  it  was  an  ingredient  of  the  con-  kopf  v.  De  Ruyter,  39  Mich.  1.  In  Wilson 

tract  that  the  goods  should  be  so  sold,  or  v.  Stratton,  47  Maine,  120,  it   juaine: 

that  the  seller  should  do  any  act  to  assist  was    held,    in    the    state    of  wiiAon  v. 

or  facilitate  the  intended  illegal  use  or  Maine,  that  a  sale  of  intox- 

sale ;  but  he  observes,  "  the  expression  of  icating  liquors  in  that  state,  by  a  Massa- 

such  views  was  not  necessary  to  the  deci-  chnsetts  dealer,  who  knows  that  they  are 

sion  of  the  case ;  as  the  statement  shows  intended  by  the  purchaser  to  be  sold  in 

not  merely  that  the  plaintiff  had  knowl-  violation  of  the  laws  of  Maine,  is  illegal 

edge  of  the  illegal  purpose  of  the  defend-  and  void.    So,  where  the  Massachusetts 

ant,  but  that  he  sold  with  reference  to  it,  dealer,  well  knowing  the  law  and  policy 

and  for  the  purpose  of  enabling  the  pur-  of  the  state  of  Maine,  prohibiting  the  in- 

chaser  to  effect  it ;  and  the  court  here  discriminate  sale  of  intoxicating  liquors, 

agrees  with  that  court  in  the  conclusion  sends  his  agent  to  solicit  orders  for  liquors 

that  the  instructions  given  in  that  case,  if  to  be  sold  in  Maine,  in  violation  of  law, 

viewed  in  theU  light,  were  thoroughly  sound  even  if  the  sale  is  completed  in  Massachu- 

in  principle,  and  that  they  do  not  conflict  setts,  is  in  fraud  of  the  laws  of  Maine,  and 

with  the  cases  decided.    Unless  viewed  in  cannot  be  upheld  on  any  sound  principle 

that  light,  the  decision  is  directly  opposed  of    comity.      See  Torrey  v,  Corliss,  33 

to  the  rule  laid  down  in  the  case  of  Sort-  Maine,  333;  Banchor  v.  Mansels,  47  lb. 

well  V.  Hughes,  1  Curtis,  245,  decided  by  58 ;   Barnard  v.  Field,  46  lb.  526 ;  Me- 

Jndge  Curtis,  and  which  is  an  authority  servey  v.  Gray,  55  lb.  540;  Orcutt  u,  Nel- 

in  this  circuit,  and  in  the  judgment  of  this  son,  1  Gray,  536 ;  Suit  v.  Woodhail,  113 

court  expresses  the  true  rule  upon  the  Mass.  391.] 
subject."    See,  also,  Curtis  v.  Leavitt,  15        (z)  2  Bing.  242. 
N.  Y.  15,  47  ;  Tracy  v.  Talmage,  14  lb.        (a)  .6  £.  &  B.  47 ;  24  L.  J.  Q.  B.  353. 
173 ;  White  v.  Buss,  3  Cush.  448 ;  Peck  t;. 
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and  have  not  the  means  of  bringing  before  them  all  those  consid- 
erations which  enter  into  the  judgment  of  those  who  decide  on 
questions  of  policy.  ....  I  admit  that  if  it  can  be  clearly  pat 
upon  the  contravention  of  public  policy,  the  plaintiff  cannot  suc- 
ceed :  but  it  must  be  unquestionable  :  there  must  be  no  doubt.** 
Burroughs  J.  joined  in  the  protest  of  the  chief  justice  "  against 
arguing  too  strongly  upon  public  policy :  it  is  a  very  unruly  horse, 
and  when  once  you  get  astride  it,  you  never  know  where  it  will 
carry  you.  It  may  lead  you  from  the  sound  law.  It  is  never  ar- 
gued at  all  but  when  other  points  fail." 

§  513.  In  Hilton  v.  Eckersley  (a)  the  judges  differed  in  opin- 
ion as  to  what  public  policy  really  was  in  the  case  before  them  ; 
and  Lord  Campbell  said  :  ^^  I  enter  upon  such  considerations  with 
much  reluctance,  and  with  great  apprehension,  when  I  think  how 
different  generations  of  judges,  and  different  judges  of  the  same 
generation,  have  differed  in  opinion  upon  questions  of  political 
economy,  and  other  topics  connected  with  the  adjudication  of  such 
cases  ;  and  I  cannot  help  thinking  that  where  there  is  no  illegality 
in  bonds  and  other  instruments  at  common  law,  it  would  have 
been  better  that  our  courts  of  justice  had  been  required  to  give 
effect  to  them,  unless  where  they  are  avoided  by  act  of  parlia- 
ment." (6) 

§  514.  An  illustration  of  the  justice  of  these  remarks  is  to  be 

(a)  6  £.  &  B.  47  ;  24  L.  J.  Q.  B.  353.  the  presumption  will  be  that  the  sale  is 

(b)  [In  Hill  V.  Spear,  30  N.  H.  274,  Mr.  letral  until  it  is  shown  to  be  otherwise. 

Justice  Foster  sajs :  "  This  court  will  and  Corning  v.  Abbott,  54  N.  H.  469 ;  Bliss  p. 

ought  to  be  reluctant  to  enforce  contracts  Brainard,  41  lb.  256 ;   Ferguson  v.  Clif- 

manifestly    against    public    policy;    but  ford,  37  lb.  98;  Doolittle  v,  Lyman,  44 

when  the  public  policy  of  the  country  is  lb.  611.    Bnt  in  Bliss  v.  Brainard,  su- 

not  uniform,  but  different  in  neighboring  pra,  it  was  held  that  where  the  sale  of 

localities,   and  variable  in   all,  it  would  liquors,  except  by  persons  licensed  and  for 

Public  policy   ^ecm  to  be  assuming  rather  particular  rises,  is  prohibited,  it  is  incam- 

of  diffeniDt      too  much  to  hold  and  insist     bent  upon  the  plaintiff,  in  an  action    to 

•omuiunitiofl 

not  always      that  our  own  notions  of  pub-    recoyer  the  price  of  liquors  sold,  or  the 

the  same.        jj^  policy  are  and  must  be  in-  amount  of  a  note  given  for  snch  price,  to 

fallible,  to  the  exclusion  of  the  opinions  show  affirmatively  that  he  was  duly  li- 

and  views  of  other  enlightened  communi-  censed  to  sell  them,  and  that  they  were 

tius,  and  the  subversion  of  commercial  sold  for  a  lawful  use ;  although  the  illegal 

comity."     And  so,  although  under  the  sale  was  made  in  another  state,  where  it 

laws  of  New  Hampshire,  a  sale  of  intox-  was  held  incumbent  on  the  defendant  in 

icaiing  liquor,  if  made  in  that  state,  will  such  an  action  to  show  that  the  plaintiff 

be  presumed  to  be  illegal  and  void  until  had  no  license.    See  Wilson  v.  Melvin,  13 

the  seller's  authority  to   sell   is  shown,  Gray,  73 ;  Trott  v,  Irish,  1  Allen,  481  ; 

yet,  if  such  sale  is  made  in  another  state,  Pratt  v.  Langdon,  97  Mass.  97.] 
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found  in  the  radical  change  of  public  opinion,  and  of  the  law  upon 
the  subjects  of  forestalling,  regrating,  and  engrossing,  porestaU- 
whioh  were  reprobated  by  the  common  law  as  against  ing,  re- 
public policy,  and  punished  as  crimes.  Forestalling  was  and  en- 
the  buying  or  contracting  for  any  merchandise  or  victual 
coming  in  the  way  to  market,  or  dissuading  persons  from  bring- 
ing their  goods  or  provisions  there ;  or  persuading  them  to  en- 
hance the  price  there.  Regrating  was  the  buying  of  corn  or  any 
other  dead  victual  in  any  market  and  selling  it  again  in  the  same 
market,  or  within  four  miles  of  the  place.  Engrossing  was  the  get- 
ting into  one's  possession  or  buying  up  large  quantities  of  corn  or 
other  dead  victuals  with  intent  to  sell  them  again.  (<?)  In  The  King 
v.  Waddington  (JT)  the  defendant  was  sentenced  to  a  fine  of  500Z., 
and  four  months'  imprisonment  (i,  e.  a  further  term  of  one  month 
in  addition  to  his  previous  confinement  of  three  months),  for  the 
offence  of  trying  to  raise  the  price  of  hops  in  the  market  by  tell- 
ing  sellers  that  hops  were  too  cheap,  and  planters  that  they  had 
not  a  fair  price  for  their  hops ;  and  contracting  for  one  fifth  of 
the  produce  of  two  counties  when  he  had  a  stock  in  hand,  and 
did  not  want  to  buy,  but  merely  to  speculate  how  he  would  en- 
hance the  price.  Lord  Kenyon  made  many  observations  on  the 
subject  of  public  policy,  discussed  the  doctrine  of  free  trade,  re- 
ferred to  his  study  of  Smith's  Wealth  of  Nations  and  other  writ- 
ings on  political  economy,  and  declared  that  the  defendant's  was 
"  an  offence  of  the  greatest  magnitude  ;  "  that  "  no  defence  could 
be  made  for  such  conduct ;  "  that  the  policy  of  the  common  law, 
which  he  declared  to  be  still  in  force  on  this  subject,  was  "  to 
provide  for  the  wants  of  the  poor  laboring  classes  of  the  country  : 
and  if  humanity  alone  cannot  operate  to  this  end,  interest  and 
policy  must  compel  our  attention  to  it."  The  passing  of  sen- 
tence was  postponed  to  the  next  term,  and  Grose  J.,  in  delivering 
the  opinion  of  the  court,  said  :  "  It  would  be  a  precedent  of  most 
awful  moment  for  this  court  to  declare  that  hops,  which  are  an 
article  of  merchandise,  and  which  we  are  compelled  to  use  for  the 
preservation  of  the  common  beverage  of  the  people  of  this  coun- 
try, are  not  an  article,  the  price  of  which  it  is  a  crime,  by  undue 
means,  to  enhance." 

§  515.  The  common  law  rules  on  the  subject  of  those  offences 

(c)  4  Black.  Com.  158 ;  and  Mr.  Chit-        (d)  1  East,  143. 
ty's  note,  ed.  1844. 
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were  abolished  by  tbe  statute  7  &  8  Vict.  c.  24,  and  although 
Common  no  legislation  on  the  subject  has  taken  place  in  America, 
aboibhed  ^^*  Story  says :  (a)  ''  These  three  prohibited  acts  are 
c  2/  ^^^^  ^^^  ^°'y  practised  every  day,  but  they  are  the  very  life 
La^  in  of  trade,  and  without  them  all  wholesale  trade  and  job- 
Amenca.  j^jj^g  ^Quld  be  at  an  end.  It  is  quite  safe,  therefore,  to 
consider  that  they  would  not  now  be  held  to  be  against  public 
policy."  Notwithstanding  these  observations,  it  is  quite  beyond 
doubt  that  there  are  various  well-defined  cases  where  contracts  of 
sale  are  still  held  illegal  at  common  law  as  being  violative  of  pub- 
lic policy  and  the  interests  of  the  state. ,  These  are  chiefly :  1st. 
Contracts  for  the  sale  of  offices,  or  the  fees  or  emoluments  of 
office  ;  2d.  Contracts  of  sale  in  restraint  of  trade  ;  and  3d.  Con- 
tracts for  the  sale  of  lawsuits,  or  interests  in  litigation. 

§  516.  Contracts  for  the  sale  or  transfer  of  public  offices  or  ap- 
Contract  pointments,  or  the  salary,  fees,  or  emoluments  of  office, 
offices.^  have  in  many  cases  been  prohibited  by  statute,  as  will 
presently  be  shown  ;  but  by  common  law  antecedent  to  these  en- 
actments such  sales  were  held  to  be  subversive  of  public  policy, 
as  opposed  to  the  interests  of  the  people  and  to  the  proper  ad- 
ministration of  government.  (/)  "  Nulla  alift  re  magis  Romana 
respublica  interiit,  quam  quod  magistrates  officia  venalia  erant." 
Co.  Litt.  234  a.  The  courts  have  reprobated  every  species  of  traffic 
in  public  office,  and  of  bargains  in  relation  to  the  profits  derived 
Garforthr.  ^1*^™  them.  Tlius,  in  Garforth  v.  Fearon,  (^)  the  com- 
Fearon.  mon  pleas  held,  in  1787,  that  an  agreement,  whereby 
the  defendant  promised  to  hold  a  public  office  in  the  customs  in 
trust  for  the  plaintiff,  and  to  permit  the  plaintiff  to  appoint  the 
deputies  and  receive  all  the  emoluments  of  the  place,  was  illegal 
and  void  ;  Lord  Loughborough  observing  that  the  effect  was  to 
make  the  plaintiff  ^*  the  real  officer,  but  not  accountable  for  the 
due  execution  of  it;  he  may  enjoy  it  without  being  subject  to  the 
restraints  imposed  by  law  on  such  officers,  for  he  does  not  appear 
as  such  officer  ;  he  may  vote  at  elections,  may  exercise  inconsist- 
ent trades,  may  act  as  a  magistrate  in  affairs  concerning  the  reve- 

{e)  Story  on  Sales,  p.  647,  §  490.  553;  Carlton  v.  Whitcher,  5  N.  H.  196; 

(/)  [See  Duke  v.  Asbce,  11  Ircd.  112;  Cardigan  v.  Page,  6  lb.  183  ;  Meredith  v. 

Qr&y  V.  Hook,  4   Comst.  449;  Outon  v.  Ladd,  2  lb.  517;  Swayse  v.  Hull,  3  Halst 

Rodes,  3  Marsh.  432 ;  Lewis  v,  Knox,  2  54.] 

Bibb,  453  ;    Grant  v.  McLester,   8   Ga.  (g)  1  H.  Bl.  327. 
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nue,  may  sit  in  parliament,  and  he  will  be  safe  if  he  remains  un- 
discovered. If  extortion  be  committed  in  the  office  by  those  ap- 
pointed, the  profits  of  that  extortion  redound  to  him,  but  he  escapes 
a  prosecution ;  for,  not  being  the  acting  officer,  he  does  not  appear 
upon  the  records  of  the  exchequer,  and  is  not  liable  to  the  disa- 
bilities imposed  by  the  statute  on  officers  guilty  of  extortion,  who 
are  incapacitated  to  hold  any  office  relating  to  revenue.  Whether 
a  trust  can  be  created  in  such  an  office  is  for  the  consideration  of 
the  court  in  which  the  suit  was  originally  brought.  The  only 
question  in  this  court  is,  whether  the  agreement  springing  out  of 
such  a  transaction  can  support  an  action  ?  "  In  Parsons  parsons  v. 
V.  Thompson,  (A)  in  1790,  the  same  court  held  illegal  a  Thompson. 
bargain  by  which  the  plaintiff,  a  master  joiner  in  his  majesty's 
dockyard  at  Chatham,  agreed  to  apply  for  superannuation  on  con- 
dition that  the  defendant,  if  successful  in  obtaining  his  place, 
would  share  the  profits  with  the  plaintiff.  In  this  case  stress  was 
laid  on  the  fact  that  the  bargain  was  unknown  to  the  person  hav- 
ing the  power  to  appoint. 

§  517.  In  equity  a  perpetual  injunction  was  granted  against  en- 
forcing a  bond  for  the  purchase  of  an  office,  as  opposed  to  public 
policy,  although  the  sale  was  not  within  the  prohibitions  Law  v. 
of  the  statutes,  (i)  And  in  Law  v.  Law  (A)  a  bond  ^^' 
was  held  illegal  by  which  a  party  covenanted  to  pay  lOL  per  an- 
num, as  long  as  he  enjoyed  an  office  in  the  excise,  to  a  person  who 
by  his  interest  with  the  commissioners  had  obtained  the  office  for 
him. 

§  518.  In  Blachford  v.  Preston  (Z)  the  sale  by  the  owner  of  a 
ship  in  the  East  India  Company's  service,  of  the  place  Blachford 
of  master  of  the  vessel,  was  held  illegal,  as  being  in  vio-  *'  '*^^°- 
lation  of  the  laws  and  regulations  of  the  company,  and  of  public 
policy,  and  Lord  Kenyon  said  :  "  There  is  no  rule  better  estab- 
lished respecting  the  disposition  of  every  office  in  which  the  public 
are  contjerned  than  this,  detur  digniori ;  on  principles  of  public 
policy,  no  money  consideration  ought  to  influence  the  appointment 
to  such  offices."  In  Card  v,  Hope  (m)  the  court  went  card  v. 
farther,  and  not  only  affirmed  the  doctrine  of   Blach-    ^^P®" 

(h)  I  H.  Bl.  322.    See,  also,  Waldo  v,  C.  124;   Methwold  v,  Walbank,  2  Yes. 

Martin,  4  B.  &  C.  318,  case  of  a  contract  Sen.  238. 
relative  to  an  appointment  in  the  Petty         (k)  3  P.  Wms.  391. 
Bag  Office.  (/)  8  T.  R.  89. 

(i)  Harrington  v.  Du  Chastel,  1  Bro.  C.        (m)  2  B.  &  C.  661. 
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ford  V.  Preston,  but  expressed  a  strong  opinion  that  the  majority 
of  tlie  owners  of  any  ship,  whether  in  public  or  private  service, 
who  had  the  right  to  appoint  the  officers,  could  not  make  sale  of 
an  appointment,  because  public  policy  gives  every  encouragement 
to  shipping  in  this  country,  and  the  power  of  appointing  the 
officer  without  the  consent  of  the  minority  carries  with  it  the 
duty  of  exercising  impartial  judgment  in  regard  to  the  office,  ut 
Harring-  detur  digniori.  In  Harrington  v,  Du  Chastel  (n)  Lord 
Chaatei."  Thurlow  held  illegal  a  bargain  by  which  an  officer  in 
Corpora,  the  king's  houshold  recommended  a  person  to  another 
em)oi  »/^"  office  in  the  household  in  consideration  of  an  annuity  to 
Wright.  ^Q  p^j^  ^Q  ^  third  person.  In  Corporation  of  Liverpool 
v.  Wright  ((?)  the  defendant  was  appointed  clerk  of  the  peace  by 
the  plaintiffs,  under  the  municipal  corporations  act,  which  made 
the  tenure  of  the  office  dependent  only  on  good  behavior,  and 
fixed  the  fees  attached  to  the  office.  The  municipal  council  agreed 
to  appoint,  and  the  defendant  to  accept,  under  an  arrangement 
which  in  substance  bound  the  defendant  to  pay  over  to  the  bor- 
ough fund  all  his  fees  in  excess  of  a  certain  annual  amount.  On 
demurrer  to  a  bill,  filed  to  enforce  this  agreement.  Vice  Chan- 
cellor Wood  held  it  void,  as  against  public  policy,  on  two  grounds : 
First,  because  a  person  accepting  an  office  of  trust  can  make  no 
bargain  in  respect  of  such  office.  Secondly,  because  where  the 
law  assigns  fees  to  an  office,  it  is  for  the  purpose  of  upholding  the 
dignity  and  performing  properly  the  duties  of  that  office ;  and 
the  policy  of  the  law  will  not  permit  the  officer  to  bargain  away 
Palmer  ^  portion  of  those  fees  to  the  appointer  or  to  anybody 
v.Bate.  else.  In  Palmer  v.  Bate  (jt?)  the  court  of  common  pleas 
certified  to  the  vice  chancellor  that  an  assignment  of  the  income, 
emolument,  produce,  and  profits  of  the  office  of  the  clerk  of  the 
peace  fon  Westminster  (after  deducting  the  salary  of  the  deputy 
for  the  time  being),  is  not  a  good  or  effectual  assignment,  nor 
valid  in  the  law. 

§  619.  The  pay  or  half-pay  of  a  military  officer  is  not  a  legal 
Sale  of  subject  of  Sale,  (y)  Nor  a  pension  or  annuity  to  a  civil 
iiiega°"un-    0^^^^,  unless  exclusively  for  past  services,  as  was  held 

(n)  1  Bro.  Q.  C.  124.  {q)  Flarty  v.  Odium,  3  T.  R  681  ;  lid- 

(o)  28  L.  J.  Ch.  868.  derdale  v,  Montrose,  4  T.  R.  248 ;  Bar- 

Ip)  2  Br.  &  B.  673.  wick  t;.  Reade,  1  H.  Bl.  627. 
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in  Wells  V.  Foster  (r)  where  Parke  B.  explained  the  J,fJ®g,®^'^f^"" 
principle  of  the  cases  as  follows  :  "  The  correct  distinc-   pastser- 
tion  made  in  the  cases  is,  that  a  man  may  always  assign   ^^^^  ^ 
a  pension  given  to  him  entirely  as  a  compensation  for   Foster. 
past  services,  whether  granted  to  him  for  life  or  merely  daring 
the  pleasure  of  others.     In  such  a  case  the  assignee  acquires  a 
title  to  it,  both  in  equity  and  at  law,  and  may  recover  back  any 
sums  received  in  respect  of  it  by  the  assignor  after  the  date  of 
the  assignment.    But  where  the  pension  is  granted  not  exclusively 
for  past  services,  but  as  a  consideration  for  some  continuing  duty 
or  service,  although  the  amount  of  it  may  be  influenced  by  the 
length  of  the  service  which  the  party  has  already  performed,  it  is 
against  the  policy  of  the  law  that  it  should  be  assignable." 

§  620.  A  contract  of  sale,  by  the  terms  of  which  the  vendor  is 
restrained  generally  in  the  carrying  on  of  his  trade,  is  Restraint 
against  public  policy,  and  is  void.  («)    These  cases  arise   °^*''"*^®' 
usually  where   tradesmen   or  mechanics  sell   out  their   dor  is  re- 
business,  including  the  good-will,  and  where  the  buyer   ^gl!i!^^aiiy, 
desires   to   guard   himself    against   the   competition   in   sale  is  void. 
trade  of  the  person  whose  business  he  is  purchasing.    The  leading 
case  on  this  subject  is  Mitchell  v.  Reynolds,  (t)  in  *  the  queen's 
bench,  in   1711,  and   republished  in  Sfnith's  Leading  Mitchell  r. 
Cases,  (u)     The  action  was  debt  on  a  bond.     The  con-  ^ey^^^^^^s. 
dition  recited  that  defendant  had  assigned  to  the   plaintiff   the 
lease  of  a  messuage  and  bakehouse  in  Liquorpond  Street,  parish 
of  St.  Andrew's,  for  five  years,  and  the  defendant  covenanted 
that  he  would  not  exercise  the  trade  of  a  baker  within  that  par- 
ish during  the  said  term  under  penalty  of  50Z.     The  defendant 
pleaded  that  he  was  a  baker  by  trade,  that  he  had  served  an  ap- 
prenticeship to  it,  ratione  cujus^  the  said  bond  was  void  in  law, 
per  quod  he  did  trade,  prout  ei  bene  licuit.     Demurrer  in  law. 
Held  a  valid  bond.     In  a  very  elaborate  judgment,  Parker  C. 
J.  laid  down,  as  settled  rules,  that  voluntary  restraints  of  trade 

(r)  8  M.  &  W.  149.  11  Wend.  67 ;  Jenkins  v.  Temples,  39  6a. 

(«)  [In  Alger  v.  Thacher,  19  Pick.  51,  655;  More  v.  Bonnet,  40  Cal.  251 ;  Gale  v. 

Morton  J.  goes  extensively  into  a  consid-  Kalamazoo,  23  Mich.  344;  Perkins  v.  Claj, 

eration  of  the  foundation  and  reasons  of  54  N.  H.  518,  519;  Craft  v.  McConoiighj, 

the  doctrine  stated  in  the  text.    See,  also,  79  111.  346 ;  Collins  v.  Locke,  28  Weekly 

Whitney  v.  Slay  ton,  40  Maine,  224 ;  Lange  Rep.  189.] 

ti.  Werk,  2  Ohio  St.  519;  Davis  v.  Bar-  (0  1  P.  Wms.  181. 

ney,  2  Gill  &  J.  382 ;  Dakin  v.  Williams,  (u)  6th  ed.  p.  356  of  Vol.  2. 
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by  agreement  of  parties  were  either,  first,  general,  and  in  such 
cases  void,  whether  by  bond,  covenant,  or  promise  ;  whether  with 
or  without  consideration,  and  whether  of  the  party's  own  trade 
or  not ;  or,  second,  particular,  and  these  latter  were  either  without 
consideration,  in  which  case  they  are  void,  by  what  sort  soever  of 
contract  created ;  or  with  consideration.  In  this  latter  class  they 
are  valid,  when  made  upon  a  good  and  adequate  (x)  considera- 
tion, so  as  to  make  them  proper  and  useful  contracts.  This  doc- 
trine, with  some  modificntion,  has  been  maintained  in  many  sub- 
sequent cases  as  the  settled  rule  of  law.  (^) 

§  521.  In  Homer  v.  Ashford  (2)  Best  C.  J.  said :  "  The  law 
Homer  r.  wiH  not  permit  any  one  to  restrain  a  person  from  doing 
Ashford.      ^j^^^^  j^jg  ^^^^^  interest  and  the   public  welfare  require 

as  to  par-  that  he  should  do.  Any  deed,  therefore,  by  which  a  per- 
piace,  son  binds  himself  not  to  employ  his  talents,  his  industry, 

or  his  capital  in  any  useful  undertaking  in  the  kingdom^  would  be 
void.  But  it  may  often  happen  that  individual  interest  and  gen- 
eral convenience  render  engagements  not  to  carry  on  trade  or  to 
act  in  a  profession  in  a  particular  place^  proper,  (a)     In  accord- 


(x)  Overruled  as  to  adequacy  of  consid- 
eration, post^  §  526. 

{y)  Master  &c.  of  Gunmakers  v.  Fell, 
Willes,  384 ;  Chee-sman  ».  Nainby,  2  Str. 
739,  and  1  Bro.  P.  C.  234;  Gale  v.  Reed, 
8  East,  83  ;  Stnart  v.  Nicholson,  3  Bing. 
N.  C.  113  ;  Young  ».  Timmina,  1  C.  &  J. 
33 1 .  [  The  doctrine  maintained  in  Mi  tchell 
V.  Reynolds,  cited  in  the  text,  is  fully  es- 
tablished in  Massachusetts.  Taylor  v. 
Blanchard,  13  Allen,  370,  373.] 

(z)  3  Bing.  322. 

(a)  [Guerand  v.  Dendelet,  32  Md.  561 ; 
Contracts  Jenkins  v.  Temple,  39  Ga. 
in  restraint  655  ;  Treat  ».  Shoninger  Me- 
lodeon  Co.  35  Conn.  543; 
Pierce  v.  Woodward,  6  Pick.  206;  Stearns 
t;.  Barrett,  1  lb.  443;  Palmer  v.  Steb- 
bins,  3  lb.  188;  Mott  v.  Mott,  11  Barb. 
127  ;  Bowser  v.  Bliss,  7  Blackf.  344;  Mc- 
Marter  v.  Babcock,  23  Barb.  633;  Hei- 
chew  V.  Hamilton,  3  Iowa,  396  ;  Jenkins 
V,  Temple,  39  Ga.  655 ;  Perkins  v,  Ly- 
man, 9  Mass.  522 ;  Thompson  v.  Means, 
11  Sm.  &  M.  604;  Perkins  v.  Clay,  54 
N.  H.  518,  519 ;  Dwight  v,  Hamilton,  113 


Mass.  175;  Ellis  t;.  Jones,  56  Ga.  504  ; 
Hedge  v.  Lowe,  47  Iowa,  137  ;  Lander  p. 
Hoffman,  64  N.  Y.  248,  Where  it  ap- 
peared that  the  defendant  sold  to  the 
plaintiff  an  iron  foundry  in  Calais,  in  the 
state  of  Maine,  and  agreed  not  to  engage 
in  the  business  of  iron  casting  within  sixty 
miles  of  that  place  for  ten  whitney  r. 
years,  and  that  the  territory  SUjrton. 
within  that  sixty  miles  was  not  densely 
inhabited,  and  contained  but  few  places  of 
business,  it  was  held  that  the  agreement 
was  valid.  Whitney  v.  Slayton,  40 Maine, 
224.  The  defendant  sold  to  the  plaintiff 
all  his  "  apparatus  for  making  soap  —  all 
ashes  and  soap  on  hand,"  &c  "also  aU 
his  trade  and  customers,^*  The  legal  in- 
terjiretation  of  this  was  held  to  be,  that 
the  defendant  would  not  interfere  with  the 
plaintiff  within  the  circuit  of  his  usnal 
custom.  Such  a  contract  was  pronounced 
not  to  be  against  the  policy  of  the  law. 
Ac  all  events,  the  defendant  was  not  enti- 
tled to  the  defence  while  he  retained  the 
consideration  paid.  Warren  v.  Jones,  51 
Maine,  146.    An  agreement  not  to  nse 
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ance  with  these  principles,  covenants  have  been  held  legal 
not  to  carry  on  business  as  a  surgeon  for  fourteen  years 


Examples. 


certain  machines  in  any  of  the  United  Morse,  103  Mass.  73,  74.)     So  of  a  busi. 

States    except    two    was    held    good    in  ness  which  is  carried  on  out  of  the  coun- 

Steams    v,  Barrett,   I    Pick.   443.      An  try.    Perkins  v.  Lyman,  9  Mass.  522.    In 

agreement  not  to  manufacture  a  particn-  several  of  the  states,  contracts  for  the  par- 

lar  article  is  not'' in  restraint  of  trade."  tial  and  limited  restraint  of  trade  have  been 

GilHs  V.  Hall,  2  Brewst.  (Penn.)  342.    In  upheld.    In  New  York,  it  is  held  by  the 

Taylor  v.  Blanchard,  13  Allen,  370,  372,  court  of  appeals  that  a  restraint  extend- 

Chapman  J.  said:    "The  question  pre-  ing  throughont  the  state  is  void.    Dunlap 

sented  in  this  case  is,  whether  a  contract  v.  Gregory,  6  Selden,  241.    And  the  su- 

Taylorv.        made  between  citizens  of  this  preme  court  has  held  that  a  restraint  ex- 

Blanchard.      state,  upon   good    considcra-  tending  through  all  the  terri-    Contract  not 

tion,  by  which  one  of  them  agrees  '  not  to  tory  west  of  Albany  is  void.    {nStJ^hu- 

set  up,  exercise,  or  carry  on  the  trade  or  Lawrence  v.  Kidder,  10  Barb.   ««"«  *»«W 

business  of    mannfacturing  shoe  cutters  641.    The  plaintiff  contends    Mchuwtta 

within  the  commonwealth  of  Massachu-  that    in   this    country  a    re-   <^o*i'^* 

setts/  is  valid,  or  is  to  be  regarded  as  void  straint  ought  not  to  be  held  void  unless  it 

on  the  ground  that  it  is  contrary  to  the  extends  throughout  the  United  States,  be- 

policy  of  the  law This  court  has  cause  they  are  one  country  in  respect  to 

adopted  the  English  doctrines  so  far  as  it  trade  and  business,  and  the  power  to  grant 
has  had  occasion  to  consider  them.  In  patents  and  copyrights  and  to  regulate 
Alger  t;.  Thacher,  19  Pick.  51,  it  was  held  trade  is  vested  in  the  United  States  gov- 
that  a  bond  conditioned  that  the  obligor  emment  But  we  oannot  regard  this  view 
shall  never  carry  on  or  be  engaged  in  the  as  just  A  monopoly  extending  through- 
business  of  founding  iron  is  void.  But  out  the  state  may  be  as  really  injurious  to 
the  restriction  in  that  case  was  not  limited  the  people  of  the  state  as  if  it  extended 

to  the  commonwealth.    In  that  respect  it  through  the  whole  country The 

differs  from  the  present  case.     On  the  plaintiff  also  contends  that  the  restriction 

other  hand,  it  has  been  held  that  an  agree-  in  this  case  is  reasonable,  because  the  ter- 

ment  not  to  carry  on  a  trade  within  a  par-  ritory  of  Massachusetts  is  comparatively 

ticular  town  or  city  is  valid,  and  that  such  small,  and  the  business  is  the  manufact- 

a  restriction  may  extend  to  the  whole  of  a  ure  of  an  article  which  is  used  only  by 

particular  stage    route  extending    from  manufacturers  of  shoes.    But  we  do  not 

Boston  to  Providence,  or  the  navigation  think  the  extent  of  territory  embraced  in 

of  the  whole  length  of  Connecticut  River,  a  state  affects  the  principle.   Whatever  may 

Pierce  v.  Fuller,  8  Mass.  223 ;  Palmer  v.  ^  th«  extent  of  the  state,  the  monopoly 

Stebbins,  3  Pick.  188;  Pierce  v.  Wood-  restricts  the  citizen  from  pursuing  his  busi- 

ward,  6  Pick.  206  ;  Gilman  v.  D wight,  13  ness  unless  he  transfers  his  residence  and 

Gray,  356.    It  is  also  held  that  one  may  his  allegiance  to  some  state  or  country, 

lawfully  sell  the  right  to  carry  on  a  secret  Its  tendency  is  to  drive  business  and  cit- 

trade,  and  bind  himself  not  to  carry  it  on  izens  who  are  skilled  in  business  from  this 

nor  to  divulge  the  secret.      Vickery  v.  to  other  states.    The  disposition  to  obtain 

Welch,  19  Pick.  523  ;  (Bryson  v.  White-  monopolies  which  formerly  prevailed  is  by 

head,  1  Sim.  &  Stu.  74 ;  Peabody  v.  Nor-  no  means  extinct  at  the  present  day,  nor 

folk,  98  Mass.  452;  Morse  Twist  Drill  &  is  it  confined  to  corporations.     Combina- 

Machine  Co.  v.  Morse,  103  lb.  73,  75.)  tions  of  men  in  business  sometime  accom- 

So  of  the  use  of  a  machine  protected  by  a  plish  such  an  object,  and  they  often  suc- 

patent.     Stearns  v.  Barrett,  1  Pick.  443  ;  ceed  in  obtaining  exorbitant  profits  from 

(Morse  Twist  Drill  &  Machine  Co.  v,  the  public    With  regard  to  the  present 
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Within  ten  miles  of  a  particular  place ;  (6)  not  to  practise  as  an 
attorney  within  London  and  150  miles  from  thence ;  (<?)  not  to 
practise  as  attorneys  or  solicitors  in  Great  Britain  for  twenty 
years,  without  the  consent  of  the  vendee  to  whom  the  business 
was  sold  ;  (c?)  not  to  carry  on  trade  as  a  horsehair  manufacturer 
within  200  miles  of  Birmingham  ;  (e)  not  to  carry  on  trade  as  a 
milkman  for  twenty-four  months  within  five  miles  from  North- 
ampton Square ;  (/)  not  to  supply  bread  to  the  customers  of  a 
baker's  shop,  of  which  the  lease  and  good-will  were  sold ;  (^)  not 
to  travel  for  any  other  commercial  firm  than  that  of  the  em- 
ployers, within  the  district  for  which  the  traveller  was  em- 
ployed ;  (A)  not  to  run  a  coach  within  certain  specified  bonis 
upon  a  particular  road,  (t) 

§  522.  Where  there  is  a  partial  restraint  as  to  spaee^  the  dis- 
Mode  of       tance  is  to  be  measured  from  the  place  designated  in  a 

measuring  ,  ^  .  i  * 

the  space,  straight  line  on  the  map,  (A)'  in  the  absence  of  any  ex- 
pressions indicating  the  intention  of  the  parties  to  adopt  a  differ- 
ent mode  of  measurement.  (Z) 

523.  On  the  other  hand,  where  the  restraint  was  general,  as  to 
Where  re-  place^  the  agreements  have  been  held  void  ;  as  in  a  cove- 
general  as  ^^"^  *^^^  *^  t)®  employed  in  the  business  of  a  coal  mer- 
saie^vdd  ^^^^^  for  nine  months,  (w)  In  this  case  Parke  B.  said 
Examples,  that  he  could  not  express  the  rule  more  clearly  than  was 
Hitchcock  done  by  Tindal  C.  J.  in  Hitchcock  v,  Coker  (6  Ad.  &  E. 
456),  when  he  said :  "  We  agree  in  the  general  princi- 
ple adopted  by  the  court  of  king's  bench,  that  where  the  restraint 
of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  made  can  pos- 

contract,  the  court  are  of  opinion  that  it  {i)  Leighton  v.  Wales,  3  M.  &  W.  545. 

18  contrary  to  the  well  established  policy  [But  a  contract  between  the  lessor  and  the 

of  the  law  and  void."    See  More  v,  Bon-  lessee  of  a  coal  mine  that  the  lessee  shonld 

net,  40  Cal.  251.]  not  give  or  accept  any  order  for  goods  and 

(b)  Davis  v.  Mason,  5  T.  R.  118.  merchandise  on  any  other  store  than  the 

(c)  Bunn  v.  Guy,  4  East,  190.  lessor's  was  held  an  unlawful  restraint  of 
{d)  Whittaker  v.  Howe,  3  Beav.  383;  trade.    Crawford  v.  Wick,  18  Ohio  St. 

this  was  on  the  ground  of  limitation  of  190.] 

time  {sedquceref),  post,  ^525.  {k)  Mouflet  v.  Cole,  L.  R.  7  Ex.  70; 

(e)  Harms  v.  Parsons,  32  L.  J.  Ch.  247.  L.  R.  8  Ex.  32,  in  exchequer  chamber. 

(/)  Procter  v.  Sargent,  2  M.  &  G.  20.  {I)  Atkyns  v.  Kinnier,  4  Ex.  776 ;  Leigh 

ig)  Rannie  v.  Irvine,  7  M.  &  G.  969.  v.  Hind,  9  B.  &  C.  774;  [Hoyt  v.  Holly, 

(A)  Mumford  v.  Gething,  7  C.  B.  N.  S.  39  Conn.  326.] 

305,  and  29  L.  J.  C.  P.  105.  (m)  Ward  w.  Byrne,  5  M.  A  W.  548. 
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sibly  require,  such  restraint  must  be  considered  unreasonable  in 
law,  and  the  contract  which  would  enforce  it  must  be  therefore 
void."  (n)     In  Hinde  v.  Gray  (joi)  a  covenant  in  a  de-   Hinder. 
mise   by   a   brewer,   of   his   premises  and   business   in   ^™^'* 
Sheffield  for  ten  years,  that  he  would  not  during  the   trade  in  s. 
continuance  of  the  demise  carry  on   the   business  of  a   «,/iere  for 
brewer,  or  merchant,  or  agent,  for  the  sale  of  ale,  beer,   ^®°  ^®*"' 
or  porter,  in  Sheffield,  or  elsewhere^  was  held  void.     But  in  the 
later  cases,  as  will  presently  appear,  such  stipulations  have  been 
held  divisible  ;  and  valid,  so  far  as  the  particular  place  was  con- 
cerned, although  illegal  as  to  the  general  restraint. 

§  524.  The  restraint  may  be  general  or  limited  as  to  time  as 
well  as  space.  In  Ward  v.  Byrne  (j^)  the  covenant  was  Reatramt  as 
that  "  the  said  Thomas  Byrne  shall  not  follow  or  be    .U  ^ 

•^  Ward  V. 

employed  in  the  said  business  of  a  coal  merchant,  either  %rne. 
directly  or  indirectly,  for  the  space  of  nine  months  after  he  shall 
have  left  the  employment  of  the  said  W.  Ward."  There  was 
a  verdict  for  plaintiff,  and  motion  in  arrest  of  judgment,  on  the 
ground  that  the  agreement  was  void  in  law  as  against  public 
policy.  Parke  B.,  commenting  on  the  limitation  of  time,  said  : 
*'  When  a  general  restriction,  limited  only  as  to  time,  is  imposed, 
the  public  are  altogether  losers,  for  that  time,  of  the  services  of 
the  individual,  and  do  not  derive  any  benefit  whatever  in  return  ; 
and  looking  at  the  authorities  cited  upon  this  subject,  it  does  not 
appear  that  there  is  one  clear  authority  in  favor  of  a  total  restric- 
tion in  trade,  limited  only  as  to  timey  All  the  judges  concurred 
in  this  view  of  the  subject.  In  Hitchcock  v.  Coker  (j)  the  ex- 
chequer chamber  held  that  the  restraint  might  be  in-  Hitchcock 
definite  as  to  time,  might  extend  to  the  whole  lifetime  *'  ^<*''«'- 
of  the  party,  when  the  restriction  was  otherwise  reasonable ;  and 
the  judges  considered  this  point  as  settled  law  in  Mum-  Mumfordr. 
ford  V.  Gething,  (r)  Erie  C.  J.  saying :  "  I  argued  most  ^«^»""e- 
strenuously  in  Hitchcock  v.  Coker,  that  a  restriction  indefinite  in 
point  of  time  avoided  the  contract,  but  the  court  of  error  decided 
against  me." 

(n)  [SeeChappel?;.Brockwayp21  Wend.  (q)  6  Ad.  &  £.438.    See,  also,  Pember- 

158;  Lawrence  v,  Kidder,  10  Barb.  641 ;  ton  v.  Vaughan,  10  Q.  B.  87. 

Hubbard  v.  Miller,  27  Mich.  15.]  (r)  7  C.  B.  N.  S.  305,  and  29  L.  J. 

(o)  1  M.  &  G.  195.  C.  P.  104.     See  Jones  v.  Lees,  26  L.  J. 

(p)  5  M.  &  W.  548.  Ex.  9. 
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§  525.  It  would  appear  from  these  cases  that  the  qaestion  of 
Restraint  time  is  Unimportant  in  determining  whether  a  contract 
unimpor-  is  void  as  being  in  restraint  of  trade.  If  the  restraint 
^°^  be  general  as  to  space^  a  limitation  as  to  time  will  not 

cure  the  illegality  :  if  partial  as  to  apace^  the  absence  of  a  limit 
as  to  time  will  not  taint  the  contract  with  illegality.  The  deci- 
sion of  the  master  of  the  rolls,  therefore,  in  Whittaker  v.  Howe  («) 
(ani6,  §  521),  has  been  practically  overruled  in  the  later  cases,  (t) 

§  526.  It  has  already  been  seen  that,  in  the  leading  case  of 
Courts  will  Mitchell  v.  Reynolds,  (u)  Parker  C.  J.  laid  down  the 
huo  "3e-'*  proposition  that  to  render  a  particular  or  partial  re- 
quacyoi      strain t  legal,  it  was  necessary  that  the  contract  should 

considera-  o     ^  j 

tion.  be  made  ^^  upon  a  good  and  adequate  consideration,  so  as 

Mitchell  F.  to  make  it  a  proper  and  useful  contract."  The  earlier 
overruled  cases  Went  upon  this  doctrine,  and  the  courts  took  into 
point.  contemplation  the  adequacy  of  the  consideration  for  the 

Young  V.      restraint.     In  Young  v.  Timmins  (a;)  Lord  Lyndhurst 
Tiramins.      q   g    ^^^^  Bayley  and  Vaughan  BB.  held  the  contract 
void,  on  the  express  ground  that  the  consideration  was  inade- 
quate, though  no  doubt  the  contract  was  also  entirely  unreasonable 
for  want  of  mutuality,  as  pointed  out  by  Bolland  B.,  inasmuch  as 
the  agreement  bound  the  workman  to  work  for  no  one  but  his 
employers,  and  left  them  at  liberty  to  employ  him  or  not  at  their 
Waiiis         discretion.     In  Wallis  v.  Day  (y)  a  contract  was  held 
V.  Day.        valid  as  being  of   sufficient  consideration,  and  not  in 
general  restraint  of  trade,  where  a  carrier  sold  his  business  under 
an  agreement,  by  which  he  entered  into  the  vendee's  service  for 
life,  at  a  stipulated  weekly  payment.     Here  there  was  mutuality 
Pilkington    and  adequacy  of  consideration.     But  in  Pilkington  v. 
V.  Scoit.       Scott,  (z)  in   1846,  on  a  contract  of   the  same  nature, 
Alderson  B.  said  :  '*  The  question  in  this  case  simply  is,  whether 
the  rule  ought  to  be  made  absolute,  on  the  ground  that  this  is  a 
contract  in  restraint  of  trade,  and  has  no  adequate  consideration  to 
support  it.     If  it  be  an  unreasonable  restraint  of  trade,  it  is  void 
altogether ;  but  if  not  it  is  lawful,  the  only  question  being  whether 
there  is  a  consideration  to  support  it,  (z^)  and  the  adequacy  of  the 

(s)  3  Beav.  383.  [x)  1  Cr.  &  J.  331. 

(0  See  remark  of  Patterson  J.  in  Nich-  (y)  2  M.  &  W.  273. 

oils  V,  StrettoD,  10  Q.  B.  353.     [Bat  Bee  (z)  15  M.  &  W.  657. 

Am.  Law  Beg.  for  Dec  1880,  p.  761.]  (t^)  [Weller  v.  Hersee,  10  Han,  431.] 

(a)  1  P.  Wms.  181. 
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consideration  the  court  will  not  inquire  into^  but  will  leave  the  par- 
ties to  make  the  bargain  for  themselves.  Before  the  case  of 
Hitchcock  V,  Coker,  (a)  a  notion  prevailed  that  the  consideration 
must  be  adequate  to  the  restraint ;  that  was  in  truth  the  law 
making  the  bargain,  instead  of  leaving  the  parties  to  make  it,  and 
seeing  only  that  it  is  a  reasonable  and  proper  bargain.''  The 
learned  baron  had  himself  been  a  member  of  the  court  Hitchcock 
in  exchequer  chamber,  in  1837,  which  reversed  the  judg-  *'  C^*^®*"- 
ment  of  the  king's  bench,  in  Hitchcock  v.  Coker,  and  in  that  case 
Tindal  C.  J.  delivered  the  unanimous  opinion  of  the  court  of 
error.  Upon  the  point  now  under  consideration,  the  language  of 
the  opinion  is  as  follows :  '^  Undoubtedly  in  most,  if  not  all  the 
decided  cases,  the  judges  in  delivering  their  opinion  that  the 
agreement  in  the  particular  instance  before  them  was  a  valid 
agreement,  and  the  restriction  reasonable,  have  used  the  expres- 
sion that  such  agreement  appeared  to  have  been  made  on  an  ade- 
quate consideration,  and  seem  to  have  thought  that  an  adequacy 
of  consideration  was  essential  to  support  a  contract  in  restraint  of 
trade.  If  by  that  expression  it  is  intended  only  that  there  must 
be  a  good  and  valuable  consideration,  such  consideration  as  is  es- 
sential to  support  any  contract  not  under  seal^  we  concur  in  that 
opinion.  If  there  is  no  consideration,  or  a  consideration  of  no  real 
value,  the  contract  in  restraint  of  trade,  which  in  itself  is  never 
favored  in  law,  must  either  be  a  fraud  upon  the  rights  of  the 
party  restrained,  or  a  mere  voluntary  contract,  a  nudum  pactum^ 
and  therefore  void.  But  if  by  adequacy  of  consideration  more  is 
intended,  and  that  the  court  must  weigh  whether  the  considera- 
tion is  equal  in  value  to  that  which  the  party  gives  up  or  loses  by 
the  restraint  under  which  he  has  placed  himself,  we  feel  ourselves 
bound  to  differ  from  that  doctrine,  A  duty  would  thereby  be  im- 
posed on  the  court  in  every  particular  case  which  it  has  no  means 
whatever  to  execute."  This  decision  was  held  in  Archer  Archer  v, 
V.  Marsh  (6)  to  have  settled  the  law  on  the  principle  ^*™^*- 
that  the  parties  must  act  on  their  own  views  as  to  the  adequacy  of 
the  compensation.  ((?) 

(a)  6  Ad.  &  E.  438.  In  Perkins  w.  Claj,  54  N.  H.  518,  it  ap- 

(6)  6  Ad.  &  E.  966.    See,  also,  Sainter  peared  that  one  C.  sold  to  II.   perkina 

».  Ferguson,  7  C.  B.  716,  and  Hartlj  v,  hia  cart  and    business  as  a   «•  ^'^*^- 

Cnmmings,  5  C.  B.  247.  butcher  for  the  sum  of  ninety  dollars,  and 

(c)  [Guerand  v,  Dandelet,  32  Md.  561.  agreed  not  to  carrj  on  the  same  business 
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§  527.  But  even  though  the  restraint  be  partial,  and  founded 

Even  if  re-  ^pon  good  Consideration,  the  courts  will  refuse  to  enforce 

**  rtiai  and  ^^^  Contract  if  unreasonable,  —  and  this  is  a  question  of 

for  good  law  for  the  court,  not  of  fact  for  the  iury .  (d)     The 

considera-  ,  ,  ,  . 

tion,  sale  whole  doctrine  on  the  subject,  and  the  authorities,  were 
contract  is  reviewed  in  Mallan  v.  May,  (e)  where  the  promise  was 
Sbie.****'*  not  to  carry  on,  as  principal,  assistant,  or  agent,  the  pro- 
Maiian  v.  fession  of  surgeon-dentist,  or  any  branch  thereof,  in  Lon- 
*^*  don,  or  in  any  of  the  towns  or  places  in  England  or 

Scotland^  where  the  other  parties  may  have  been  practising,  &c. 
&c.  The  principles  of  law  were  declared  by  Parke  B.,  who  gave 
the  opinion  of  the  court,  after  time  for  consideration,  to  be  as 
follows :  "  If  there  be  simply  a  stipulation,  though  in  an  instru- 
ment under  seal,  that  a  trade  or  profession  shall  not  be  carried  on 
in  a  particular  place,  without  any  recital  in  the  deed,  and  with- 

over  the  same  route  which  he  had  for-  either  of  the  parties  may  have  it  in  his 
merly  travelled,  so  long  as  H.  should  want  power  to  put  an  end  to  a  contract  within 
to  carry  on  the  business.  Subsequently  the  year,  yet,  if  independent  of  the  exer- 
H.  sold  to  P.  the  cart  and  business  as  cise  of  such  a  power,  the  agreement  can- 
butcher  for  the  sum  of  ninety  dollars ;  not  be  performed  within  a  year,  it  most 
and  C,  in  consideration  that  H.  released  be  in  writing.  If  the  agreement  can  be 
him  from  his  former  agreement,  entered  fully  performed  by  either  of  the  parties 
into  a  parol  agreement  with  P.  that  he  within  the  year,  and  it  is  so  performed, 
would  not  carry  on  the  same  business  over  the  agreement  of  the  other  party  is  not 
the  same  route  for  a  period  of  two  years  ;  within  the  statute,  though  it  may  be  im* 
it  was  held  that  there  was  a  sufficient  con-  possible  to  perform  it  within  a  year, 
sideration  for  the  promise  from  C.  to  P.,  Blanding  v.  Sargent,  33  N.  H.  239.  In 
and  that  the  agreement  was  not  within  this  case  Bell  J.,  referring  to  the  decisions 
the  statute  of  frauds.  As  to  the  statute  maintaining  the  above  doctrines,  said  : 
Tfb  it  of  frauds,  in  this  connection,  "  These  decisions  are  almost  equivalent  to 
terms  the  the  rule  is  well  established  by  a  repeal  of  this  clause  of  the  statute ;  but 
K°iHprform(i  the  decisions,  that  the  statute  as  they  met  the  approval  of  the  courts 
within  ayear,  docs  not  apply  to  any  con-  generally,  and  may  be  regarded  as  the 
within  §iT.  tract,  unless  by  .its  express  settled  construction  of  the  statute,  they 
of  the  «t.  of  terms,  or  by  reasonable  con-  may  properly  be  considered  as  adopted  by 
struction,  it  is  not  to  be  per-  our  legislature  when  the  statute  was  re- 
formed, that  is,  is  incapable  in  any  event  enacted."  See  Lyon  v.  King,  11  Met. 
of  being  performed,  within  one  year  from  411;  Worthy  ».  Jones,  11  Gray,  168; 
the  time  it  is  made.  If  by  its  terms,  or  Doyle  v.  Dixon,  97  Mass.  211 ;  1  Chitty 
by  reasonable  construction,  the  contract  Contr.  (11th  Am.  ed.)  101,  note  (y),  102; 
can  be  fully  performed  within  a  year,  al-  Somerby  v.  Buntin,  118  Mass.  279,  286; 
though  it  can  only  be  done  by  the  occur-  Blake  v.  Cole,  22  Pick.  97  ;  Packet  Co.  r. 
rence  of  some  contingency  by  no  means  Sickles,  5  Wallace,  580.] 
likely  to  happen ;  such  as  the  death  of  [d)  [See  Kellogg  v.  Larkin,  S  Chaod. 
some  party  or  person  referred    to  in  the  (Wis.)  133.] 

contract,  the  statute  has  no  application,         (c)  13  M.  &  W.  511,  and  11  M.  &  W. 

and   no  writing  is  necessary.      Though  653. 
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out  any  averment  showing  circumstances  which  rendered  such  a 
contract  reasonable^  the  instrument  is  void.  But  if  there  are  cir- 
cumstances recited  in  the  instrument  (or  probably  if  they  appear 
by  averment),  it  is  for  the  court  to  determine  whether  the  con- 
tract be  a  fair  and  reasonable  one  or  not.  And  the  test  appears 
to  be  whether  it  be  prejudicial  or  not  to  the  public  interest,  for  it 
is  on  grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of  trade 
are  upheld,  not  because  they  are  advantageous  to  the  individual 
with  whom  the  contract  is  made,  and  a  sacrifice  pro  tanto  of  the 
rights  of  the  community,  but  because  it  is  for  the  benefit  of  the 
public  at  large  that  they  should  be  enforced.  Many  of  these  par- 
tial restraints  on  trade  are  perfectly  consistent  with  public  conven- 
ience and  the  general  interest,  and  have  been  supported.  Such 
is  the  case  of  the  disposing  of  a  shop  in  a  particular  place,  with  a 
contract  on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the 
same  place.  It  is  in  effect  the  sale  of  a  good-will,  and  offers  an 
encouragement  to  trade,  by  allowing  a  party  to  dispose  of  all  the 
fruits  of  his  industry."  The  learned  baron  discussed  the  question 
whether  the  limits  assigned  by  the  covenant  before  the  court  were 
reasonable,  and  adopted  as  safe  law  the  proposition  of  Tindal  C.  J. 
in  Horner  v.  Graves,  (/)  that  "  whatever  restraint  is  Restraint 
larger  than  the  necessary  protection  of  the  party  with  larger  than 

*^  •^  -^  '^  r       *7  necessary 

whom  the  contract  is  made  is  unreasonable  and  voidJ*^  (^)   f?"*  protec- 
Applying  this  rule,  the  court  then  held  that  for  such  a  dee  renders 
profession  as  that  of  a  dentist,  the  limit  of  London  was  void^  to 
not  too  large :  (A)  that  the  further  restraint  was  unrea-  ®^^®"' 
sonable,  and  that  the  contract  was  not  illegal  as  a  whole^  because 
illegal  in  part ;  that  the  stipulation  as  to  not  practising  in  Lon- 
don (i)  was  valid^  and  was  not  affected  by  the  illegality  of  the 
other  part,  (z)     This  decision  was  followed  in  Green  v.  q^.^^^  ^ 
Price,  (A)  where  an  agreement  not  to  carry  on  business  ^"<^- 

(/)  7  Bing.  743.  v,  Tallis,  1  E.  &  B.  404,  405.    See  the  late 

(g)  [See  per  James  V.  C.  in  Leather  and  well  considered  case  of  Ronssillon  v. 

Cloth  Co.  V,  Lorsont,  L.  R.  9  Eq.  345,  Ronssillon,  L.  R.  14  Ch.  Div.  351 ;   28 

354 ;  Lawrence  v.  Kidder,  10  Barh.  641 ;  Weekly  Rep.  623.] 
Lange  v.  Werk,  2  Ohio  St.  519 ;  Kellogg        (h)  [See  Warfield  v.  Booth,  33  Md.  63.] 
V,  Larkin,  3  Chand.  (Wis.)  133.    As  to        (i)  The    court  held    that    "  London  " 

the  burden  of  proof  in  such  cases,  Chap-  meant  the  city  of  London,  and  did  not 

pel  V.  Brockway,  21  Wend.  158;  Ross  i;.  include  Great  RusseU  Street,  Middlesex. 

Sadgbeer,  lb.   166;  Beard  v.  Dennis,   6  18  M.  &  W.  517. 
Ind.  200;  Lord  Campbell  C.  J.  in  Tallis        (ib)  13  M.  &  W.  699. 
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as  perfumers  within  the  cities  of  London  and  Westminster,  or  the 
distance  of  600  miles  from  the  same  respectively,  was  held  valid 
as  to  London  and  Westminster,  but  void  as  to  the  600  miles  ;  and 
this  was  affirmed  in  Cam.  Scacc.  (I)  It  has  also  been  held  that 
Contract  where  the  contract  is  reasonable  at  the  time  when  it  is 
^*^d  when  °^*^®i  Subsequent  change  of  circumstances  will  not  affect 
made.  its  validity,  (w) 

§  528.  Contracts  for  the  sale  of  lawsuits  or  interests  in  litiga- 

Sales  of  ^^^^  *^®'  ^^  certain  cases,  also  void  at  common  law,  as 
lawsuiu.  being  against  public  policy.  Champerty  is  a  contract  for 
and  mwn-^  the  purchase  of  another's  suit  or  right  of  action  ;  or  a 
tenance.  bargain  by  which  a  person  agrees  to  carry  on  a  suit  at 
his  own  expense  for  the  recovery  of  another's  property  on  condi- 
tion of  dividing  the  proceeds.  This,  as  well  as  maintenance^  is  an 
offence  at  common  law,  and  cannot,  therefore,  form  the  subject 
of  a  valid  contract.  Maintenance,  according  to  Lord  Coke,  (n) 
^^  is  derived  of  the  verb  manutenere^  and  signiiieth  in  law  a  taking 
in  hand,  bearing  up  or  upholding  of  quarrels  and  sides,  to  the  dis- 
turbance or  hindrance  of  common  right." 

§  529.  In  Stanley  v.  Jones  (o)  an  agreement  by  a  man  who 
Stanley  ^^^  evidence  in  his  possession  respecting  a  matter  in 
V.  Jones.  dispute  between  third  persons,  and  who  professed  to  be 
able  to  procure  more,  to  purchase  from  one  of  the  contending  pai^ 
ties,  at  the  price  of  this  evidence,  a  share  of  the  money  to  be  re- 
covered by  it,  was  held  to  be  champertous ;  and  champerty  was 
defined  to  be  the  unlawful  maintenance  of  a  suit,  in  consideration 
of  some  bargain  to  have  part  of  the  thing  in  dispute  or  some  profit 
out  of  it.  ^^  The  object  of  the  law  was  not  so  much  to  prevent 
the  purchase  or  assignment  of  a  matter  then  in  litigation  as  the 
purchase  or  assignment  of  a  matter  in  litigation  for  the  purpose 
of  maintaining  the  action."  And  the  court  held  that  in  this  re- 
stricted sense  the  offence  of  champerty  remains  the  same  as  for- 

(/)  16  M.  &  W.  346.    See,  also,  Nich-        (n)  Co.  Lit  368  b;   4    Black.    Com. 

oils  V,  Stretton,  10  Q.  B.  346,  and  Tallis  135 ;  Elliott  v.  Richardson,  L.  R.  5  C  P. 

V.  Tallis,  1  E.  &  B.  392 ;  22  L.  J.  Q.  B.  744. 

185.     Bnt  see  AIsopp  t^.  Wbeatcroft^  L.         (o)  7    Bing.  369;    and  see    Sprje  r. 

B.  15  Eq.  59;  [Erie  Railway  Co.  v.  Union  Porter,  7  £.  &  B.  58;  26  L.  J.  Q.  B.  64. 

Jiocomotive  &  Express  Co.  6  Vroom,  240 ;  [Bnt  see  Sedgwick  v.  Stanton,  4  Kemtn, 

Dean  v,  Emerson,  102  Mass.  480.]  289.] 

(m)  Elves    v.  Crofts,  10   C.  B.  241; 
Jones  V,  Lees,  1  H.  &  N.  189. 
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merly.  (^p)    In  Hatley  v.  Hutley  (5)  it  was  held  that  Hutiey ». 

mere  relationship  between  the  parties,  or  even  some  col-  H^tiey. 

lateral  interest,  could  not  render  valid   an  agreement  Taking  an 

otherwise  champertous  for  dividing  the  proceeds  of  an  "S^^^^ 

action.   Taking  a  transfer  of  an  interest  in  litigation  as  a  no^cham- 

security  is  not  champertous,  and  is  a  valid  contract,  (r)  pertous. 


SECTION  n.  —  CONTEACTS  ILLEGAL  BY  STATUTE. 

§  580.  When  contracts  are  prohibited  by  statute,  the  prohibition 
is  sometimes  express,  and  at  others  implied.     Wherever   Prohibition 
the  law  imposes  a  penalty  for  making  a  contract,  it  im-  fmpifed.***^ 
pliedly  forbids  parties  from  making  such  a  contract,  and  when  a 
contract  is  prohibited,  whether  expressly  or  by  implica-   implied 
tion,  it  is  illegal,  and  cannot  be  enforced.     Of  this  there  w*i«never 

'  o     »  penalty  u 

is  no  doubt.  («) 


(p)  See,  further,  as  to  maintenance  and 
champerty,  Re  Masters,  4  Dowl.  18;  Fin- 
don  V.  Parker,  11  M.  &  W.  675;  Simp- 
son u.  Lamb,  7  E.  &  B.  84,  and  26  L.  J. 
Q.  B.  121  ;  Flight  ».  Leman,  4  Q.  B.  883 ; 
Cook  p.  Field,  15  Q.  B.  460;  Bell  v.  Smith, 
5  B.  &  C.  188;  Williamson  v.  Henley,  6 
Bing.  299 ;  Pechell  v.  Watson,  8  M.  &  W. 
691 ;  Shackell  v.  Rosier,  2  Bing.  N.  C. 
634 ;  Williams  i;.  Protheroe,  3  Y.  &  J. 
129,  in  Cam.  Scacc. ;  S.  C.  5  Bing.  309 ; 
Earle  v.  Hopwood,  9  C.  B.  N.  S.  566;  30 
L.  J.  C.  P.  217 ;  Pince  v.  Beattie,  82  L.  J. 
Ch.  734;  Prosser  v.  Edmonds,  1  IT.  &  a 
481  ;  Knight  u.  Bowyer,  27  L.  J.  Ch.  521  ; 
Bainbridge  v.  Moss,  3  Jur.  N.  S.  58; 
[Sandford  Ch.  in  Thallhimer  ».  Brincker- 
hoff,  3  Cowen,  623,  643  ei  seq.  In  Peck 
r.  Briggs,  3  Dcnio,  107,  Bronson  C.  J. 
said  :  "  In  the  late  reyision  of  the  laws 
In  New  York  [of  New  York],  nothing  was 
ttaiDtflnance  left  of  the  old  doctrine  of 
a  statute  maintenance  beyond  a  prohi- 
offenee.  bition  against  taking  a  con- 

yeyance  of  lands  in  suit,  buying  or  selling 
pretended  titles,  and  conspiracies  falsely  to 
move  or  maintain  suits."  And  in  Sedg- 
wick V.  Stanton,  4  Eernan,  301,  Selden  J. 
said :  **  I  still  think,  in  view  of  the  mani- 
fest tendency  of  modem  judicial  opinions, 
as  well  as  of  the  plain  scope  and  intent  of 


imposed. 

our  legislation  upon  the  subject,  that  not 
a  vestige  of  the  law  of  maintenance,  in- 
cluding that  of  champerty,  now  remains 
in  this  state,  except  what  is  contained  in 
the  Revised  Statutes."  See  Whi taker  v. 
Cone,  2  John.  Cas.  58 ;  Belden  r.  Pitkin, 
2  Caines,  147;  Sweet  t;.  Poor,  11  Mass. 
549;  Thurston  v.  Percival,  1  Pick.  415; 
Lathrop  v.  Amherst  Bank,  9  Met.  489; 
Allen  V.  Hawks,  13  Pick.  79;  Smith  v. 
Thompson,  7  B.  Mon.  305;  Caldwell  v. 
Shepherd,  6  Mon.  392;  Redman  v.  San- 
ders, 2  Dana,  70 ;  Key  v.  Vattier,  1  Ohio, 
132.] 

(q)  L.  R.  8Q.  B.  112. 

(r)  Anderson  v.  Radclifie,  E.,  B.  &  E.  ' 
806-819 ;  28  L.  J.  Q.  B.  32 ;  in  error,  29 
L.  J.  Q.  B.  128. 

(s)  Bensley  v,  Bignold,  5  B.  &  Aid. 
335 ;  Forster  v.  Taylor,  5  B.  &  Ad.  887 ; 
Cope  t;.  Rowlands,  2  M.  &  W.  149; 
Chambers  t;.  Manchester  &  Milford  Rail- 
way Co.  5  B.  &  S.  588 ;  32  L.  J.  Q.  B. 
268 ;  In  re  Cork  &  Youghal  Railway  Co. 
L.  R.  4  Ch.  Ap.  748;  [Woods  v,  Arm- 
strong, 54  Ala.  150;  Wadleigh  v.  Devel- 
ling,  1  Bradwell  (111.),  596 ;  Caldwell  v. 
Bridal,  48  Iowa,  15;  Durgin  v.  Dyer,  68 
Me.  143 ;  James  v.  Josselyn,  65  lb.  138. 
No  action  lies  in  Massachusetts  to  recover 
for  the  price  of  milk  sold  by  the  can,  at 


616 


AVOIDANCE  OF  THE  OONTBAOT. 


[book  m. 


§531. 

Distinction 

between 

statutes 

passed  for 

revenue 

purposes 

and  others. 


Bat  the  question  frequently  arises,  whether,  on  the  true 
construction  of  a  statute,  the  contract  under  considera- 
tion has  really  been  prohibited,  and  in  determining 
this  point  much  weight  has  been  attributed  to  a  dis- 
tinction held  to  exist  between  two  classes  of  statutes, 
those   passed   merely  for   revenue  purposes,  and   those 


wholesale,  in  cans  not  sealed  according  to 
the  requirements  of  the  statute  of  that 
state,  although  the  state  sealer  refused  to 
seal  them  for  the  statute  price.  Miller  v. 
Post,  1  Allen,  434.  Hoar  J.  in  this  case 
said :  *'  The  English  decisions  are  numer- 
When  con-      ous  and  clear,  which  establish 

tract  is  made  jh^  doctrine  that  where  a  con- 
In  manner 

prohibited  tract  is  made  in  a  manner 
no  aSlon**  prohibited  by  a  statute  passed 
lies  upon  it.  for  the  protection  of  a  buyer, 
no  action  can  be  maintained  upon  it;  and 
that,  where  the  statute  directs  the  mode  in 
which  the  contract  shall  be  made,  not  fol- 
lowing the  direction  is  equivalent  to  diso- 
beying a  prohibition.  And,  if  the  statute 
imposes  a  penalty  upon  the  act  done,  this 
will  malte  the  contract  void  in  litce  man- 
ner as  if  it  were  in  terms  prohibited, 
because  a  penalty  implies  a  prohibition. 
The  same  principles  have  been  frequently 
recognized  by  this  court.  Wheeler  v. 
Russell,  17  Mass.  258;  Allen  v,  Hawlts, 
13  Pick.  82;  Pattee  v.  Greely,  13  Met. 
284;  Libbey  v.  Downey,  5  Allen,  299; 
Smith  V.  Arnold,  106  Mass.  269 ;  Sawyer 
v.  Smith,  109  lb.  220;  Preacott  v,  Bat- 
tersby,  119  lb.  285.  The  contract  upon 
which  the  plaintiff  declares  was  made  in 
direct  contravention  of  the  requirements 
of  the  statute.  He  sold  his  milk  by  the 
can,  as  a  measure,  and  his  cans  were  not 
sealed.  The  statute  required  all  cans  used 
in  the  sale  of  milk  to  be  sealed,  and  im- 
posed a  penalty  for  a  failure  to  comply 
with  its  provisions.  This  made  a  sale  of 
milk  in  cans  which  were  not  sealed  an  un- 
lawful and  prohibited  sale."  See  Spring- 
field Bank  v.  Merrick,  14  Mass.  322;  Rus- 
sell V.  Degrand,  15  lb.  35;  Shaw  C.  J.  in 
White  V.  Buss,  3  Cnsh.  449,  450;  Coombs 
v.  Emery,  14  Me.  404;  Seidenbender  v. 
Charles,  4  Serg.  &  R.  159;  Mitchell  t;. 


Smith,  1  Binn.  118;  S.  C.  4  DaU.  269; 
Sharp  V,  Teese,  4  Halst.  352 ;  Bank  of 
Rutland  v.  Parsons,  21  Vt.  199;  Territt 
V.  Bartlett,  lb.  184;  Bancroft  v.  Dumas, 
lb.  456;  Pray  v.  Burbank,  10  N.  H. 
377;  White  v.  Franklin,  22  Pick.  181; 
Atlas  Bank  v.  Nahant  Bank,  3  Met.  581 ; 
Harris  v.  Runnels,  12  How.  (U.  S.)  80. 
The  validity  of  a  contract  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  is 
made.  Bliss  v,  Brainard,  41  N.  H.  256, 
261.  In  this  case  Fowler  J.  said :  "Gen- 
erally speaking,  the  validity  or  invalidity 
of  a  contract  is  to  be  determined  by  the 
law  of  the  place  where  it  is  made.  If 
valid  there,  it  is,  by  the  gen-  q^^, 
eral  law  of  nations,  held  to  be  vmUditj  de- 
valid  everywhere,  by  the  tacit   Sfi^'f^^^e 

or  implied  consent  of  the  par-    where  eon- 

tnet  mad& 
ties ;  if  void  or  illegal  there, 

as  a  general  rule,  it  is  held  void  and  ille- 
gal everywhere.  The  exception  to  this 
rule  as  to  the  validity  of  contracts  is,  that 
contracts  which  are  in  evasion  or  fraud 
of  the  laws  of  a  country,  or  of  the  rights 
01  JutieH  uf  its  subjects;  which  are 
against  good  morals,  or  against  religion, 
or  against  public  rights;  and  those  op- 
posed to  national  policy  or  national  in- 
stitutions; are  deemed  nullities  in  eveiy 
country  affected  by  such  considerations, 
though  they  may  be  valid  by  the  laws  of 
the  place  where  they  are  made.  Bat 
if  a  contract  is  void  in  its  origin,  it 
seems  difficult  to  find  any  prindple  upon 
which  any  subsequent  validity  can  be 
given  to  it  in  any  other  country."  Whit- 
ney V.  Whiting,  35  N.  H.  457  ;  Backman 
i;.  Jenks,  1  Alb.  L.  J.  123.  As  to  the  acts 
and  circumstances  which  indicate  that  a 
contract  of  sale  has  been  made  at  a  par- 
ticular place,  or  in  a  particular  state,  see 
Boothbay  t^.  Plaisted,  51  N.  H.  437 ;  Cor- 
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which  have  in  contemplation,  wholly  or  in  part,  the  protection  of 
the  public,  or  the  promotion  of  some  object  of  public  policy,  (f) 
It  is  necessary  to  review  the  cases,  as  the  principles  established 
by  them  seem  to  be  imperfectly  stated  in  some  of  the  text-books. 

§  532.  The  leading  case  on  this  point  is  Johnson  v.  Hud- 
Bon,(fi)  decided  by  the  king's  bench  in  1809.  Different  j^hnson  v 
statutes  had  provided,  Ist,  that  all  persons  dealing  in  Hudsoa. 
tobacco  should,  before  dealing  therein,  take  out  a  license  under 
penalty  of  60Z. ;  and  2d,  that  no  tobacco  should  be  imported, 
either  wholly  or  in  part  manufactured,  under  penalty  of  forfeiture 
of  the  tobacco,  the  package,  and  the  ship.  In  this  state  of  the 
law,  the  plaintiffs,  who  had  never  before  dealt  in  that  article,  re- 
ceived a  consignment  of  tobacco  manufactured  into  cigars,  which 
they  duly  entered  at  the  custom-house^  and  then  sold  to  defendant 
without  taking  out  a  license.  The  court  held  that  the  action  was 
maintainable,  observing  "  that  here  there  was  no  fraud  upon  the 
revenue,  on  which  ground  the  smuggling  cases  had  been  decided  ; 
nor  any  clause  making  the  contract  of  sale  illegal^  but  at  most  it 
was  the  breach  of  a  mere  revenue  regulation  which  was  protected 
by  a  specific  penalty  ;  and  they  also  doubted  whether  this  plain- 
tiff could  be  said  to  be  a  dealer  in  tobacco  within  the  meaning  of 
the  act." 

§  533.  Next,  in  1829,  Brown  v,  Duncan  (u)  came  before  the 
same  court.     The  statutes  provided,  1st,  that  no  distil-  5^^^^  ^, 
ler  should,  under  penalty,  deal  in  the  retail  sale  of  spirits  Duncan- 
within  two  miles  of  the  distillery  ;  and  2d,  that  in  taking  out  a 
license  for  distilling,  the  names  of  the  persons  taking  out  the 
license  should  be  inserted.     One  of  five  partners  in  a  distillery 
was  engaged  in  the  retail  trade  within  two  miles  of  the  distillery,   . 
and  his  name  was,  it  seems,  intentionally  omitted  in  taking  out 
the  distillers'  license.     The  partners  then  appointed  an  agent  to 
sell  their  whiskey  in  London,  and  the  defendant  guarantied  the 


ning  V.  Abbott,  54  lb.  469,  470 ;  Hill  9. 
Spear,  50  lb.  253 ;  Finch  v.  Mansfield, 
97  Mass.  89;  Dolan  v.  Green,  110  lb. 
322;  Backman  t;.  Jenks,  I  Alb.  L.  J. 
128.] 

(t)  [New  Bmnswick  Oil  Works  Co.  ». 
Parsons,  20  U.  C.  Q.  B.  531 ;  Mullen  v. 
Kerr,6U.C.  Q.B.  (O.  S.)  171.  As  to  the 
effect  of  a  non-compliance  with  the  U.  S. 


Internal  Rev.  St.  in  relation  to  stamping 
certain  instruments,  see  Campbell  v,  Wil- 
cox, 10  Wall.  421 ;  Harper  v,  Clark,  17 
Ohio  St.  190 ;  Stewart  v.  Hopkins,  30  lb. 
502;  Hitchcock  v.  Sawyer,  39  Vt.  412; 
Desmond  v.  Norris,  10  Allen,  250.] 

{t^)  II  East,  180. 

(u)  10  B.  &  C.  93.  See,  also,  Wetherell 
v.  Jones,  3  B.  &  Ad.  221. 
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fidelity  of  the  agent.  In  the  action  by  the  partners  to  enforce 
this  contract,  its  illegality  was  pleaded.  The  court  held  that  the 
plaintiffs  could  recover  on  the  authority  of  Johnson  v,  Hudson, 
saying  ^^  there  has  been  no  fraud  on  the  part  of  the  plaintiffs  on 
the  revenue,  although  they  have  not  complied  with  the  regulations 
which  it  has  been  thought  wise  to  adopt  in  order  to  secure,  as  far 
as  may  be,  the  conducting  of  the  trade  in  such  a  way  as  is  deemed 

most  expedient  for  the  benefit  of  the  reyenue These  cases 

are  very  different  from  those  where  the  proyisions  of  acts  of  par- 
liament have  had  for  their  object  the  protection  of  the  public^  such 
as  the  acts  against  stock*jobbing  and  the  acts  against  usury.  It 
is  different,  also,  from  the  case  where  a  sale  of  bricks  required  by 
act  of  parliament  to  be  of  a  certain  size  was  held  to  be  void  because 
they  were  under  that  size.  There  the  act  of  parliament  operated 
as  a  protection  to  the  public  as  well  as  to  the  revenue^  securing  to 
them  bricks  of  particular  dimensions.  Here  the  clauses  of  the 
act  of  parliament  had  not  for  their  object  to  protect  the  public^  but 
the  revenue  only,^^ 

§  534.  In  1836  Cope  v.  Rowlands  (2:)  was  decided  in  the  ex- 
Cope  V.  chequer,  and  it  was  held  that  a  city  of  London  broker 
Rowlands,  coiild  not  maintain  an  action  for  his  commissions  in  buy- 
ing and  selling  stock,  unless  duly  licensed  according  to  the  6  Anne, 
c.  16,  s.  4,  which  provides  that  if  any  person  should  act  as  a  broker 
in  making  sales,  &c.  without  such  license,  he  shall  forfeit  25Z. 
"  for  every  such  offence."  In  the  course  of  the  argument,  Parke 
B.  said  :  "  Very  considerable  doubt  was  thrown  on  the  distinction 
which  has  been  taken  between  breaches  of  laws  passed  for  revenue 
purposes  and  others,  in  the  case  of  Brown  v.  Duncan,  and  when  it 
comes  to  be  considered,  I  think  that  distinction  will  be  overi'uled." 
The  court  took  the  case  under  consideration,  and  the  decision  was 
delivered  by  the  same  learned  baron,  who  again  said  :  "  It  may  be 
safely  laid  down,  notwithstanding  some  dicta  apparently  to  the 
contrary,  that  if  the  contract  be  rendered  illegal,  it  can  make  no 
difference,  in  point  of  law,  whether  the  statute  which  makes  it  so 
has  in  view  the  protection  of  the  revenue,  or  any  other  object. 
The  sole  question  is  whether  the  statute  means  to  prohibit  the  con- 
tracts  Notwithstanding  this  statement,  the  learned  baron  went 
on  to  say  that  the  question  before  the  court  was  whether  the  stat- 

(x)  2  M.  &  W.  149;  and  see  Ferguson  v,  Norman,  5  Bing.  N.  C.  76,  approTing 
Cope  v.  Rowlands. 
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ate  under  discussion  '^  is  meant  merely  to  secure  a  revenue  to  the 
city,  ....  or  whether  one  of  the  objeotB  be  the  protection  of  the 

public On  the  former  supposition^   the   contract  with   a 

broker  for  his  brokerage  is  not  prohibited  by  the  statute  ;  in  the 
latter  it  is.^^  The  court  then  decided  that  the  benefit  and  secu- 
rity of  the  public  formed  one  object  of  the  statute,  and  that  the 
plaintiffs  were  not  entitled  to  recover. 

§  535.  Again,  in  1845  the  same  point  was  discussed  in  the  same 
court,  in  Smith  v.  Mawhood,  (y)  where  the  defence  in  g^-^jj  ^ 
an  action  for  goods  sold  and  delivered  was  based  on  the  Mawhood. 
allegation  that  the  goods  were  tobacco,  and  that  the  plaintiff  had 
not  complied  with  the  law  requiring  him  to  have  his  name  painted 
on  the  house  in  which  he  carried  on  his  business,  in  the  manner 
specified  in  the  law,  under  penalty  that  the  person  so  offending 
should  forfeit  200Z.  Held  that  the  plaintiff  could  maintain  his 
action.  Parke  B.  said :  ^'  I  think  the  object  of  the  legislature 
was  not  to  prohibit  a  contract  of  sale  by  dealers  who  have  not 
taken  out  a  license  pursuant  to  the  act  of  parliament.  If  it  was, 
they  certainly  could  not  recover,  although  the  prohibition  were 
merely  for  the  purpose  of  revenue.  But,  looking  to  the  act  of  par- 
liament, I  think  its  object  was  not  to  vitiate  the  contract  itself, 
but  only  to  impose  a  -penalty  on  the  party  offending^  for  the  pur- 
pose of  the  revenue^'*  The  other  judges  concurred,  and  Alderson 
B.  pointed  out,  as  a  controlling  circumstance  in  construing  the 
statute,  that  the  penalty  was  '^  for  carrying  on  the  trade  in  a  house 
in  which  the  requisites  were  not  complied  with :  and  that  there  is 
no  svddition  to  his  criminality  if  he  makes  fifty  sales  of  tobacco  in 
such  a  house.*'  (z)  This  distinction  seems  to  be  as  sound  as  it  is 
acute.  In  Cope  v.  Rowland  the  broker  was  not  allowed  to  re- 
cover, because,  by  the  law,  each  sale  was  an  dffence^  punished  by  a 
separate  penalty ;  but  in  Smith  v.  Mawhood  there  was  but  one 
offence,  punished  by  but  one  penalty,  viz.  the  offence  of  failing  to 
paint  a  proper  sign  on  the  house  in  which  the  business  was  done. 
Making  a  sale  in  such  a  house  was  not  declared  by  the  law  to  be 
an  offence. 

§  536.  In  the  court  of  common  pleas,  in  1847,  all  the  forego- 
ing cases  were  cited  and  considered  in  Cundell  v.  Daw-   q^^^qw  ^. 
son.  (a)     At  the  close  of  the  argument,  Wilde  C.  J.   Davrson. 

{y)  14  M.  &  W.  463.  also,  in  Aiken  v.  Blaisdell,  41   Vt  655, 

(z)   [A  similar  decision  was  made  in     666;  Pope  v.  Beals,  108  Mass.  561.] 
Larned  o.  Andrews,  106  Mass.  485.    So,        (a)  4  C.  B.  876. 
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said,  that  considering  the  diversity  of  dicta  and  decisions  on  the 
subject,  the  court  would  not  pronounce  any  judgment  without 
looking  into  the  cases  more  carefully,  and  the  matter  was  there- 
fore held  under  advisement  from  the  23d  April  to  8th  May,  when 
the  chief  justice  delivered  the  opinion  of  the  court.  The  action 
was  for  the  price  of  coals,  and  the  defence  was  that  the  plaintiff 
had  violated  the  statute  1  &  2  Vict,  c  101,  by  failing  to  deliver 
to  the  defendant  a  ticket  as  required  by  that  statute,  stating  the 
quantity  and  description  of  the  coals  delivered.  The  statute  di- 
rected such  delivery,  under  penalty,  in  case  of  default  of  20Z. 
"  for  every  such  offence,"  The  chief  justice  said  :  "  The  statutes 
which  have  given  rise  to  the  question  of  the  right  to  recover  the 
price  of  goods  by  sellers  who  have  not  complied  with  the  terms  of 
such  statutes  are  of  two  classes :  the  one  class  of  statutes  hav- 
ing for  their  obfect  the  raising  and  protection  of  the  reventie  ;  the 
other  class  of  statutes  being  directed  either  to  the  protection  of 
bur/era  and  consumers,  or  to  some  object  of  public  policy.     The 

present  case  arises  upon  a  statute  included  in  the  latter  class 

The  class  of  statutes  enacted  simply  for  the  security  of  the  reve- 
nue do  not  apply  to  the  present  case  ;  and  various  determinations 
which  are  contained  in  the  books,  upon  the  construction  of  those 
statutes,  and  the  effect  of  a  non-compliance  with  their  enact- 
ments by  the  seller  of  goods,  rest  upon  principles  not  applicable  to 
the  present  case."  The  court  then  held,  on  the  authority  of  Lit- 
tle V.  Pool,  (6)  that  the  coal  acts  (e)  were  intended  to  prevent 
fraud  in  the  delivery  of  coals ;  to  protect  the  buyer ;  and  judg- 
ment was  therefore  given  for  the  defendant. 

§  537.  In  1848  the  same  court  adverted  to  the  same  distinction 
Ritchie  v.  ^^  Ritchie  V.  Smith,  (ci)  The  case  was  a  very  clear  one. 
Smith.  jt  ^as  a  bargain  between  parties,  by  which  the  buyer 
was  to  be  enabled  to  carry  on  a  retail  trade  in  spirits  on  part  of 
the  vendor's  premises,  under  the  vendor's  license,  so  as  to  make 
one  license  cover  both  trades.  The  statute  9  Geo.  4,  c.  61,  in- 
flicted a  penalty  when  liquor  was  sold  to  be  drunk  on  the  prem- 
ises, without  such  license,  of  not  more  than  20Z.  nor  less  than  52., 
"  for  every  such  offence."  Wilde  C.  J.  said  that  "  it  is  impos- 
sible to  look  at  this  agreement  without  seeing  that  the  parties 

(5)  9  B.  &  C.  192.  were  shipped  on  to  the  wharf  of  the  por- 

(c)  The  coal  act,  1  &  2  Vict.  c.  101,  chaser.    Blanford  u.  Morrison,  15  Q.  B. 

does  not  apply  where  coals  are  unloaded  724,  and  19  L.  J.  Q.  B.  533. 

directly  from  the  vessel  in  which  they  (d)  6  C.  B.  462. 
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contemplated  doing  an  illegal  thing,  in  the  infraction  of  a  law 
enacted  not  simply  for  revenue  purposes^  but  for  the  safety  and 
protection  of  the  public  morals."  All  the  judges,  Coltraan, 
Maule,  and  Williams,  put  the  judgment  on  the  same  ground, 
that  the  law  was  made  not  merely  for  revenue  purposes^  but  for 
the  protection  of  the  public  morals,  (e) 

§  588.  The   propositions  that  seem  fairly  deducible  from  the 
foregoing    authorities   are   the   following:    First.    That   General 
where  a  contract  is  prohibited  by  statute,  it  is  immate-   [he^is- 
rial  to  inquire  whether  the  statute  was  passed  for  rev-  ^Tt^een 
enue  purposes  only,  or  for  any  other  object.   It  is  enough   ^®  ^^ 
that   parliament  has  prohibited  it,  and  it   is  therefore   statutes. 
void.  (/)     Secondly.     That  when  the  question  is  whether  a  con- 
tract has  been  prohibited  by  statute,  it  is  material,  in  construinff 
the  statute^  to  ascertain  whether  the  legislature  had  in  view  solely 
the  security  and  collection  of  the  revenue,  or  had  in  view,  in  whole 
or  in  part,  the  protection  of  the  public  from  fraud  in  contracts, 
or  the  promotion  of  some  object  of  public  policy.     In  the  former 
case  the  inference  is  that  the  statute  was  not  intended  to  prohibit 
contracts  ;  in  the  latter  that  it  was.    Thirdly.  That  in  seeking  for 
the  meaning  of  the  law-giver,  it  is  material  also  to  inquire  whether 
the  penalty  is  imposed  once  for  all,  on  the  offence  of  failing  to 
comply  with  the  requirement  of  the  statute,  or  whether  it  is  a  re- 
curring penalty,  repeated  as  often  as  the  offending  party  may 
have  dealings.     In  the  latter  case  the  statute  is  intended  to  pre- 
vent the  dealing,  to  prohibit  the  contract,  and  the  contract  is  there- 
fore void ;  but  in  the  former  case  such  is  not  the  intention,  and 
the  contract  will  be  enforced.  (^) 

§  539.  It  is  quite  in  accordance  with  these  principles  that  in 
Bensley  v.  Bignold  (A)  it  was  held  by  the  common  pleas   Acts  rela- 
that  a  printer  who  had  omitted  to  affix  his  name  to  a   printers. 

(e)  It  is  not  a  fraud  on  the  revenae,  nor  Tfhere  the  penalty  is  imposed  for  some 

illegal,  to  sell  to  an  unlicensed  person  beer  other  purpose  than  that  of  making  the 

which  is  to  be  retailed  by  a  licensed  per-  contract  illegal.    Lewis  t?.  Welch,  14  N. 

son  at  a  public  honse.    Brooker  v.  Wood,  H.  294 ;  Favor  v.  Philbrick,  7  lb.  340. 

5  B.  &  Ad.  1052.  See,   also,  the  remarks  of  Wilde  J.   in 

(/)  [Ante,  §  530,  note  (a).]  White   v.  Franklin  Bank,  22  Pick.  184; 

{g)  [Larned  v,  Andrews,  106  Mass.  435 ;  and  in  Lowell  v.  Boston  &  Lowell  B.  R. 

Aiken  v.  Blaisdell,  41  Vt.  655,  666.    There  Co.  23  lb.  32 ;  Schermerhom  v.  Tolman, 

is  an  important  distinction  between  stat-  4  Kernan  (N.  Y.),  93,  124,  125.] 

utes  which  impose  a  penalty  for  the  pur-  (A)  5  B.  &  A.  335. 
pose  of  prohibiting  a  contract,  and  those 
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Acts  rela- 
tive to 
sales  of 
butter. 

Forster  «. 
Taylor. 

Acts  rela- 
tive to  the 
sale  of 
bricks. 

Lawo. 
Hodson. 

East  India 
trade  acts. 

Liffhtfoot 
V,  Tenant. 


Bensiey  v.  ^ook,  in  violation  of  39  Geo.  3,  c.  79,  s.  27,  which  pun- 
Bignoid.  ishes  such  omission  by  a  penalty  of  20Z.  for  every  copy 
pvblished^  could  not  recover  for  work  and  labor  done,  and  ma- 
terials furnished.  The  statute  was  declared  to  have  been  enacted 
for  public  purposes.  So,  also,  in  Forster  v.  Taylor,  (t) 
a  farmer  was  held  not  entitled  to  recover  the  price  of 
butter  sold  because  he  had  packed  it  in  firkins,  not 
marked,  in  violation  of  the  prohibition  of  the  statute, 
36  Geo.  3,  c.  88 ;  and  in  Law  v.  Hodson  (A)  a  vendor 
failed  in  his  action  because  his  bricks  had  been  sold  of 
smaller  dimensions  than  was  permitted  by  the  statute 
17  Geo.  3,  c.  42.  In  both  these  statutes  a  penalty  was 
imposed  for  every  offence.  In  Lightfoot  v.  Tenant  (J) 
the  sale  was  of  lawful  goods,  but  they  were  sold  know- 
ingly for  the  purpose  of  being  shipped  on  board  of  for- 
eign ships  trading  to  the  East  Indies,  and  by  the  7  Geo. 
1,  c.  21,  s.  2,  all  contracts  for  loading  or  supplying  such  ships 
with  cargo  were  declared  void.  The  plaintiff  was  held  not  enti- 
tled to  recover. 

§  540.  There  have  been  numerous  decisions,  also,  under  the 
Weights  various  statutes  which  have  been  passed,  modified,  and 
ures'act^  repealed  from  time  to  time,  for  ascertaining  and  es- 
tablishing uniformity  of  weights  and  measures,  all  of  which  are 
quite  in  accordance  with  those  above  reviewed,  (m)  The  statute 
Game  1  &  2  W.  4,  c.  32,  prohibits  the  sale  of  birds  of  game 

laws.  after  the  expiration  of  ten  days  from  the  respective  days 

in  each  year  on  which  it  becomes  unlawful  under  the  act  to  kill 
or  take  such  birds.  This  act  includes  live  game,  (n)  The  17th 
section  authorizes  every  person  who  shall  have  obtained  a  game 
certificate  to  sell  game  to  a  licensed  dealer,  with  a  proviso  that  no 
gamekeeper  shall  sell  any  game,  except  for  account  and  on  the 
written  authority  of  his  master,  whenever  his  game  certificate  has 


(t)  5  B.  &  Ad.  887. 

(k)  11  East.  300 ;  and  see  a  case  on  the 
game  laws,  Helps  u.  Glenister,  8  B.  &  C. 
553. 

(/)  1  B.  &P.  551. 

(m)  See  Rex  r.  Major,  4  T.  R.  750  ; 
Rex  V.  Arnold,  5  T.  R.  353 ;  Tyson  v. 
Thomas,  1  M'Cl.  &  Y.  119;  Owens  v, 
Denton,  1  C,  M.  &  R.  711 ;  Hughes  v. 
Humphreys,  3  £.  &  B.  964,  and  23  L.  J. 


Q.  B.  356;  Jones  t;.  Giles,  10  Ex.  119, 
and  23  L.  J.  Ex.  292 ;  and  in  Cam.  Scacc 
24  L.  J.  Ex.  259,  and  1 1  Ex.  393  ;  Watts 
V.  Friend,  10  B.  &  C.  446 ;  [Miller  v.  Post, 
1  Allen,  434 ;  Smith  v.  Arnold,  106  Mass. 
269.] 

(n)  Loome  v.  Bayly,  30  L.  J.  M.  C.  31 ; 
hot  see,  also,  iPorritt  o.  Baker,  10  Ex. 
759. 
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cost  less  than  32.  ISs.  6d.  The  25th  section  prohibits,  under  pen- 
alty of  not  more  than  22.  for  each  head  of  game,  the  ofiFence  of 
selling  game  by  an  unlicensed  person,  who  had  not  obtained  a 
game  certificate,  or  of  selling,  even  when  possessed  of  a  game  cer- 
tificate, to  any  other  person  than  a  licensed  dealer ;  but,  by  the 
26th  section,  the  prohibition  does  not  extend  to  an  innkeeper  or 
tayern-keeper  who  sells  to  his  guests,  for  consumption  in  his  house, 
game  bought  from  a  licensed  dealer.  The  27th  section  imposes 
penalties  on  the  buyer  of  game  who  buys  from  one  not  a  licensed 
dealer,  unless  the  purchase  be  made  bond  fide  at  a  shop  or  house 
where  a  board  is  affixed  to  the  front,  purporting  to  be  the  board 
of  a  licensed  dealer  in  game. 

§  641.  The  statute  of  8  &  9  Vict.  c.  109,  s.  18,  provides  "  that 
all  contracts  or  agreements,  whether  by  parol  or  in  writ-   Gaming, 
ing,  by  way  of  gaming  or  wagering,  shall  be  null  and   oftlme*^" 
void ;  and  that  no  suit  shall  be  brought  or  maintained  ^'^''fji^®^! 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  goods. 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  should  have  been  deposited  in  the  hands  of  any  person,  to 
abide  the  event  on  which  any  wager  should  have  been  made." 

§  542.  At  common  law,  wagers  that  did  not  violate  any  rule  of 
public  decency  or  morality,  or  any  recognized  principle  of  public 
policy  were  not  prohibited,  (o)     Since  the  passage  of  the  above 


(o)  Sherborn  v,  Colebacb,  2  Vent.  175 ; 
Johnson  v.  Lansler,  12  C.  B.  468;  Dalby 
V.  India  Life  Assurance  Co.  15  C.  B.  365 ; 
24  L.  J.  C.  P.  2,  6.  [A  wager  is  not  a 
▼alid  contract  in  New  Hampshire ;  Win- 
chester n.  Nutter,  52  N.  H.  507 ;  Perkins 
V.  Eaton,  3  lb.  152;  Hoit  v.  Hodge, 
6  lb.  104;  Clark  v.  Gibson,  12  1b.  386; 
nor  in  Maine ;  Lewis  v.  Littlefield,  15 
Maine,  233.  Judicial  opinions  in  Massa- 
chusetts have  been  adverse  to  an  action  on 
a  wager ;  Shaw  C.  J.  in  Ball 
V.  Gilbert,  12  Met.  399 ;  Samp- 
son V,  Shaw,  101  Mass.  150;  Amory  u. 
Oilman,  2  lb.  1 ;  Babcock  t^.  Thomp- 
son, 3  Pick.  446.  But  if  the  money  is 
demanded  of  the  stakeholder  before  he 
pays  it  to  the  winner,  the  depositor  can 
recover  from  the  stakeholder  or  the  win- 
ner, if  the  money  has  been  paid  to  him. 
Morgan  V.  Beaumont,  121  Mass.  7;  Mc- 


Wagen. 


Eee  V.  Manice,  11  Cash.  357;  Patterson 
V.  Clark,  126  Mass.  531;  so  in  Vermont; 
Collamer  u.  Day,  2  Vt.  144 ;  Tarleton  v. 
Baker,  18  lb.  9.  See  Carrier  v.  Brannan, 
3  Cal.  328;  Bun  v.  Riker,  4  John.  426; 
Phillips  V.  Ives,  1  Rawle,  37.  See,  further, 
on  this  subject,  1  Chitty  Contr.  (11th  Am. 
ed.)  735-738,  and  cases  in  notes  ;  Hasket 
17.  Wootan,  1  Nott  &  Mc.  180 ;  Martin  v. 
Terrell,  12  8m.  &  M.  571 ;  Ryerson  v. 
Derby,  1  Russell  &  Chesley  (N.  S.),  13 ; 
Doxey  v.  Miller,  2  Bradwell  (111.),  30; 
Perkins  v.  Eaton,  3  N.  H.  155;  Whitwell 
V.  Carter,  4  Mich.  329 ;  Wilkinson  v.  Tous- 
ley,  16  Minn.  299;  Petillon  v.  Hippie,  90 
111.  420;  Richardson  v.  Kelley,  85  lb.  491 ; 
Brown  v,  Thompson,  14  Bush,  538 ;  Gil- 
more  V.  Woodcock,  69  Me.  118  ;  McDon- 
ough  V.  Webster,  68  lb.  530 ;  Graham  v, 
Thompson,  Ir.  R.  2  C.  L.  64 ;  Diggle  v. 
Higgs,  2  Ex.  D.  422 ;  Bailey  v.  McDuf* 
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statute,  however,  cases  have  arisen  which  present  the  question 
whether  an  executory  contract  for  the  sale  of  goods  is  not  a  device 
for  indulging  in '  the  spirit  of  gaming  which  the  statute  was  in- 
tended to  repress.  It  has  already  been  shown  (ante^  §§  82,  88) 
that  a  contract  for  the  sale  of  goods  to  be  delivered  at  a  future 
day  is  valid,  even  though  the  seller  has  not  the  goods,  nor  any 
other  means  of  getting  them  than  to  go  into  the  market  and 
buy  them.  But  such  a  contract  is  only  valid  where  the  parties 
really  intend  and  agree  that  the  goods  are  to  be  delivered  by 
the  seller,  and  the  price  to  be  paid  by  the  buyer.  If,  under 
guise  of  such  a  contract,  the  real  intent  be  merely  to  specu- 
late in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  de- 
livered, but  one  party  is  to  pay  to  the  other  the  difference  between 
the  contract  price  and  the  market  price  of  the  goods  at  the  date 
fixed  for  executing  the  contract,  then  the  whole  transaction  con- 
Grizewood  s^i*'^^®^  nothing  more  than  a  wager,  and  is  null  and  void 
f».  Biaiie.  under  the  statute,  (jp)  In  Grizewood  v,  Blane,  (p^) 
where  the  contract  was  for  the  future  delivery  of  railway  shares, 
Jervis  C.  J.  left  it  to  the  jury  to  say  "what  was  the  plaintiff^s 
intention,  and  what  was  the  defendant's  intention  at  the  time  of 
making  the  contracts,  whether  either  party  really  meant  to  pur- 
chase or  to  sell  the  shares  in  question,  telling  them  that  if  they  did 
not  the  contract  was,  in  his  opinion,  a  gambling  transaction,  and 
Rourke  «.  ^oid."  The  ruling  was  held  to  be  correct,  (jq)  In  the 
Short.  case  of  Rourke  v.  Short  (r)  the  plaintiff  and  defendant, 
while  discussing  the  terms  of  a  bargain  for  the  sale  of  a  parcel  of 
rags,  differed  as  to  their  recollection  of  the  price  at  which  a  parcel 


fee,  2  Pugsley  &  Burbridge  (N.  B.),  26; 
M'Elwaine  v,  Mercer,  9  Ir.  C.  L.  R.  13. 
In  Alvord  v.  Smith,  63  Ind.  58,  it  was  de- 
cided that  offering  a  premium  to  the  owner 
of  the  horse  that  could  make  the  best  time 
did  not  constitute  a  bet  or  wager,  was  not 
unlawful  or  against  public  policy,  and  that 
the  sum  promised  could  be  recovered  by 
the  owner  of  the  horse  making  such  best 
time.] 

(p)  [Kirkpatrick  v.  Bonsall,  72  Penn. 
St.  155;  Bigelowv.  Benedict,  70  N.  Y, 
202;  Parsons  v.  Taylor,  12  Hun,  252; 
Terkes  v.  Salomon,  11  lb.  471  ;  Story  v. 
Salomon,  71  N.  Y.  420;  Kingsbury  v. 
Kirwan,  20  Alb.  L.  J.  14 ;  Be  Green,  7 


Biss.  338 ;  Clarke  v.  Fobs,  lb.  540 ;  Rum- 
sey  V.  Berry,  65  Me.  570 ;  Byers  p.  Beat- 
tie,  Ir.  R.  2  C.  L.  220  ;  Thacker  v.  Hardy, 
L.  R.  4  Q.  B.  D.  685 ;  Williams  v,  Tiede- 
man,  6  Mo.  App.  269  ;  Waterman  v.  Back- 
land,  1  lb.  45 ;  Gregory  t?.  Wendell,  39 
Mich.  337  ;  40  lb.  432 ;  Marshall  v.  Thurs- 
ton, 3  Lea  (Tenn.),  740.] 

(p^)  11  C.  B.  536.  See  the  same  case 
as  to  the  pleadings  in  21  L.  J.  C.  P.  46; 
also,  Knight  v.  Cambers,  and  Knight  v. 
Fitch,  15  C.  B.  562,  566 ;  Jessopp  v.  Lut- 
wyche,  11  Ex.  614. 

{q)  [Ante,  §  82,  note  (s).] 

(r)  5  £.  &  B.  904 ;  25  L.  J.  Q.  B.  196. 
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had  been  previously  invoiced  by  the  plaintiff  to  the  defendant, 
and  then  agreed  to  a  sale  on  these  terms,  viz.  that  the  rags  should 
be  paid  for  at  six  shillings  a  cwt.  if  the  plaintiff's,  but  only  three 
shillings  a  cwt.  if  the  defendant's  statement  as  to  the  fortaer  sale 
should  turn  out  to  be  correct,  six  shillings  being  more  and  three 
shillings  being  less  than  the  value  of  the  goods  per  cwt.  It  was 
held  that  although  the  goods  were  really  to  be  delivered  and  the 
price  to  be  paid,  yet  the  terms  of  the  bargain  included  a  wager 
that  rendered  it  illegal. 

§  542  a.  [There  is  the  following  provision  in  Illinois :  "  Who- 
ever contracts  to  have  or  give  to  himself  or  another  the  option  to 
sell  or  buy,  at  a  future  time,  any  grain,  or  other  commodity, 
stock  of  any  railroad  or  other  company,  or  gold,  ....  shall  be 
fined,  &c and  all  contracts  made  in  violation  of  this  sec- 
tion shall  be  considered  gambling  contracts  and  shall  be  void." 
R.  S.  of  111.  (1874),  c.  88,  §  130.  In  Lyon  v.  Culbert-  Lyon  v. 
son  (r^)  the  facts  were  as  follows  :  The  appellees  brought  Cuibertson. 
suit  against  the  appellants  to  recover  damages  for  a  failure  to  per- 
form a  contract  for  the  purchase  of  a  certain  quantity  of  wheat. 
The  contract  was  embodied  in  the  following  instrument :  "  Chi- 
cago, August  14,  1872.  We  have  this  day  bought  of  Culbertson, 
Blair  &  Co.,  10,000  bushels  of  No.  2  Spring  wheat  in  store,  at 
$1.57^  per  bushel,  to  be  delivered  at  seller's  option,  during  Au- 
gust, 1872.  This  contract  is  subject  in  all  respects,  to  the  rules 
and  regulations  of  the  board  of  trade  of  the  city  of  Chicago. 

J.  B.  Lyon  &  Co." 
The  rules  and  regulations  were  as  follows :  "  Rule  IX.    Margins 
on  Time  Contracts.     Section  1.     On  all  time  contracts,  made  be- 
tween members  of  the  association,  deposits  for  security  and  mar- 
gin may  be  demanded  by  either  or  both  parties When 

margins  are  demanded,  the  party  called  upon  shall  be  entitled  to 
deduct  from  the  margin  called  any  difference  there  may  be  in  his 
favor  between  the  market  price  and  the  contract  price  of  the 
property  bought  or  sold.  Any  deposit  made  to  equalize  the  con- 
tract price  with  the  market  price  shall  be  considered  as  a  deposit 
for  security,  and  not  margin.  Sec.  2.  Should  the  party  called 
upon,  as  herein  provided  for,  fail  to  respond  within  the  next  bank- 
ing hour,  it  shall  thereafter  be  optional  with  the  party  making  such 
<^U,  by  giving  notice  to  the  delinquent,  to  consider  the  contract 

(ri)  [83  IlL  33.] 
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filled  at  the  market  value  of  the  article  at  the  time  of  giving  socli 
notice  ;  and  all  differences  between  said  market  value  and  the 
contract  price  shall  be  settled  the  same  as  though  the  time  of 
said  contract  had  fully  expired."  On  the  20th  of  August  the  ap- 
pellees demanded  further  margins,  but  Lyon  failed  to  respond 
within  the  hour  allowed.  Culbertson  therefore  elected  to  con- 
sider the  contract  filled,  and  charged  the  appellants  with  the 
difference  between  the  purchase  price  and  the  market  price  at 
time  of  notice.  The  difference  was  the  matter  in  dispute.  The 
jury  found  for  the  plaintiffs.  A  motion  fur  a  new  triaL  was  over- 
ruled, and  judgment  entered  for  the  plaintiffs,  from  which  the 
defendants  appealed,  and  on  the  appeal  the  judgment  below  was 
reversed.  Walker  J.  said :  .  .  .  •  ^^  But  the  parties  having  in- 
corporated the  rules  of  the  board  of  trade  into  their  agreement, 
the  question  arises  as  to  its  effect  on  the  contract.  It  in  terms 
provides  that  when  either  party  shall  be  in  default  in  putting  up 
margins,  after  notice  and  within  the  next  banking  hour,  the 
party  calling  for  them  shall  thereupon  have  the  right  to  consider 
the  contracts  filled  at  the  market  value  at  the  time  of  giving  such 
notice,  and  all  differences  between  such  market  value  and  the  con- 
tract price  shall  be  settled  the  same  as  though  the  time  for  fulfil- 
ling the  contract  had  fully  expired.  This,  in  terms,  does  not 
require  an  offer,  or  an  ability  or  willingness  to  perform  on  either 
part.  It  only,  in  terms,  requires  a  mental  operation,  unaccom- 
panied with  any  physical  act.  Until  the  expiration  of  the  hour, 
and  for  a  period  of  time  afterwards,  the  party  claiming  a  default 
has  by  the  terms  of  the  rule  the  option  to  consider  the  contract 
filled  or  not,  as  he  may  choose.  Had  the  agreement  required  the 
party,  before  he  exercised  the  option,  to  have  made  an  offer,  or  at 
least  to  have  shown  that  he  had  the  ability  to  fulfil  his  part  of 
the  agreement,  and  was  willing  to  do  so,  then  the  contract  would 
have  conformed  to  legal  principles ;  but,  under  the  terms  of  this 
contract,  the  appellees  were  not  required  to  have  a  bushel  of  grain 
they  could  have  delivered  at  the  place  of  performance.  It  is  true 
the  contract  speaks  of  wheat  ^  in  store,*  but  neither  wheat  nor 
warehouse  receipts  were  offered,  nor  was  it  shown  that  the  appel* 
lees  had  any  wheat  in  Chicago,  and  it  could  not  have  been  in  the 
contemplation  of  the  parties  to  deliver  or  receive  it  elsewhere,  or 

it  would  have  been  so  stated  in  the  contract The  fact  that 

no  wheat  was  offered  on  demand  shows,  we  think,  that  neither 
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party  expected  the  delivery  of  any  wheat,  but  in  case  of  de- 
fault in  keeping  margins  good  or  even  at  the  time  for  delivery, 
they  only  expected  to  settle  the  contract  on  the  basis  of  differ- 
ences, without  either  performing  or  offering  to  perform  his  part 
of  the  agreement ;  and  if  this  was  the  agreement,  it  was  only 
gaming  on  the  price  of  wheat,  and  if  such  gambling   The  par- 
transactions  should   be  permitted,  it   must  eventually   contem-' 
lead  to  what  are  called  corners,  which  engulf  hundreds  Jitu^Ue- 
in  utter  ruin,  derange  and  unsettle  prices,  and  operate   *»verj'  and 
injuriously  on  the  fair  and  legitimate  trader  in  grain,   the  goods. 
as  well  as  the  producer,  and  are  pernicious  and  highly  demoraliz- 
ing to  the  trade.     A  contract,  to  be  then  settled,  is  no  more  than 
a  bet  on  the  price  of  grain  during  or  at  the  end  of  a  limited 
period.     If  the  one  party  is  not  to  deliver  or  the  other  to  receive 
the  grain,  it  is  in  all  but  name  a  gambling  on  the  price  of  the 
commodity,  and  the  change  of  name  never  changes  the  quality  or 
nature  of  things.     It  has  never  been  the  policy  of  the  law  to  en- 
courage, or  even  sanction,  gaming  transactions,  or  such  as  are  in- 
jurious to  trade  or  are  immoral  in  their  tendency ;  and  the  old 
maxim,  that  courts  will  always  suppress  new  and  subtile  inven- 
tions in  derogation  of  the  common  law  would  be  applicable  to 
such  contracts."     In  Logan  v.  Brown,  (r^)  Craig  J.  said :  .  .  .  . 
"  The  statute  does  not  prohibit  a  party  from  selling  or  j^      ». 
buying  grain  for  future  delivery ;  such  was  not  the  pur-   Brown, 
pose  of  the  statute  ;  nor  can  it  make  any  difference,  as  to  the  le- 
gality of  the  contract,  whether  the  party  who  sells  for  future 
delivery,  at  the  time  the  sale  is  made,  has  on  hand  the  grain  ;  a 
party  may  sell  to-day  a  certain  quantity  of  grain  for  delivery  in  a 
week  or  a  month  hence,  and  then  go  upon  the  market  and  buy 
the  grain  to  fill  the  contract,  (r*)     In  Sawyer  v.  Tag-   sawyert;. 
gart  (r*)  the  Kentucky  court  passed  upon  this  point.   Taggart. 
Hamilton  &  Bros,  were  commission  merchants  in  Louisville,  and 
Sawyer  &  Co.  were  commission  merchants  in  New  York.     In 
December,  1875,  and  frequently   thereafter,  the  Hamiltons   or- 
dered Sawyer  &  Co.  to  buy  for  their  account  for  future  deliv- 
ery certain  quantities  of  cotton,  pork,  and  lard.     It  was  under- 
stood that  the  purchases  would  be  made  according  to  the  regu- 

(r2)  [81  111.  415.]  (r*)  [U  Bush,  727.] 

(r»)  [Pixley  v.  Boynton,  79  111.  361 ; 
Pickering  v.  Cease,  lb.  828 ;  §  82,  ante.] 
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lations  of  trade  in  New  York.  When  the  time  approached  for 
the  delivery  of  the  goods  Hamilton  &  Bros,  ordered  the  same  to 
be  sold  and  other  goods  purchased  for  delivery  at  certain  desig- 
nated times.  The  purchases  were  made  in  the  name  of  Sawyer 
&  Co.,  as  principals,  because  Hamilton  Bros,  were  not  mem- 
bers of  the  exchange,  and  when  Sawyer  &  Co.  made  sales,  as 
above  indicated,  at  less  than  the  purchase  price,  they  advanced 
the  amount  necessary  to  cover  the  loss  and  advances  and  brok- 
erage. The  recovery  of  the  sums  so  paid  was  the  chief  object  of 
the  suit.  The  claim  was  resisted  on  the  ground  that  the  trans- 
actions were  mere  illegal  wagers  on  the  market  prices  of  cotton, 
pork,  and  lard,  and  that  it  was  not  intended  that  the  goods 
should  be  delivered,  but  was  only  a  contract  to  pay  differences. 
It  appeared  that  Sawyer  &  Co.  in  each  instance  when  directed  to 
buy  went  upon  the  exchange  and  entered  into  valid  contracts 
with  third  persons  for  the  delivery  of  such  goods  as  had  been 
ordered.  One  of  the  members  of  the  firm  of  'Hamilton  Bros,  tes- 
tified that  his  firm  never  intended  to  receive  the  goods,  but  that 
they  desired  to  have  made  on  their  account  contracts  which  they 
could  enforce  if  they  chose  to  do  so ;  that  their  intention  was  to 
resell  the  goods  before  the  time  arrived  for  delivery,  and  that  this 
latter  intention  was  known  to  Sawyer  &  Co.  It  also  appeared 
that  Sawyer  &  Co.  had  sold  for  Hamilton  &  Bros,  goods  corre- 
sponding to  those  contracted  for  before  the  maturity  of  the  con- 
tracts by  which  Hamilton  Bros,  were  to  acquire  property  in  the 
goods.  By  rules  of  exchange  the  delivery  of  goods  sold  for  future 
delivery  was  fixed  as  follows :  "  The  seller  shall  give  written 
notice  to  the  buyer  that  he  will  deliver  on  a  named  day.  If  the 
seller  has  resold  the  goods,  he  passes  the  notice  to  his  vendee,  and 
so  on  until  it  reaches  a  vendee  who  has  not  sold.  The  seller 
must  then  deliver  to  the  buyer  a  transferable  order,  or  an  order 
on  a  warehouse  or  place  of  delivery,  before  12  M.  of  the  day  pre- 
ceding that  on  which  the  delivery  is  due.  If  the  buyer  has  not 
resold,  he  is  bound  to  present  the  order  and  receive  and  pay  for 
the  goods.  If  he  has  sold  he  passes  the  order  to  his  vendee,  and 
so  on  until  it  reaches  a  vendee  who  has  not  sold,  and  he  is  bound 
to  receive  and  pay  for  the  goods  at  the  original  contract  price,  the 
difference  between  that  price  and  the  price  of  each  subsequent 
sale  being  settled  by  the  immediate  parties  to  such  sales."  It 
appeared  that  in  every  instance  notice  of  delivery  and  the  usual 


BOOK  III.]  ILLEGALITY.  629 

delivery  orders  were  received  by  Sawyer  &  Co.  from  the  seller 
and  were  passed  by  them  to  those  to  whom  they  had  sold  by 
direction  of  the  Hamiltons.     The  court  held  the  contracts  unob- 
jectionable, and  Cofer  J.  said :  "  Sales  for  future  delivery  have 
long  been  regarded  and  held  to  be  indispensable  in  mod- 
ern commerce,  and  as  long  as  they  continue  to  be  held   n^sJuy^ 
valid,  one  who  buys  for  future  delivery  has  as  much  right   ^^^^ 
to  sell  as  any  other  person,  and  there  cannot,  in  the  s^o«*dd^ 
very  nature  of  things,  be  any  valid  reason  why  one  who   receive  in 
buys  for  future  delivery  may  not  resolve,  before  making   ^ 
the  purchase,  that  he  will  resell  before  the  day  of  delivery,  and 
especially  when  by  the  rules  of  trade  and  the  terms  of  his  con- 
tract the  person  to  whom  he  sells  will  be  bound  to  receive  the 
goods  from  the  original  seller,  and  pay  him  the  contract  price. 
The  objection  to  commercial  gambling  is  that  men  enter  into  ficti- 
tious contracts,  and  buy  and  sell  upon  contracts  never  intended  to 
be  performed  by  themselves  or  any  one  else,  but  the  character  of 
their  transactions  being  unknown  to  the  public,  they  are  regarded 
as  real,  and  so  affect  prices  and  trade  without  having  any  legiti- 
mate connection  in  fact  with  either.     But  if  A.,  desiring  to  en- 
gage in  trade,  enters  into  a  contract  with  B.  for  the  purchase  of 
an  article  for  future  delivery  and  becomes  bound  to  receive  and 
pay  for  it,  that  is  a  real  transaction,  and  is  valid  whether  made 
in  the  country  or  on  change.     What  difference,  then,  is  made  in 
the  nature  or  character  of  the  transaction  if,  instead  of  intend- 
ing to  receive  the  article  himself  and  pay  for  it,  he  intends  to 
resell  it  and  thereby  procure  another  to  receive  and  pay  for  it  in 
his  stead?"] 

§  643.  By  the  statute  24  Geo.  2,  c.  40,  s.  12  (usually  termed 
the  Tippling  Act),  as  amended  by  the  26  &  26  Vict.  c.   xippiine 
88,  no  person  shall  be  entitled  to  recover  the  price  of  **^'*- 
spirituous  liquors,  unless  sold  at  one  time  bond  fide,  to  the  amount 
of  208.  or  upwards,  except  in  cases  when  sold  to  be  consumed  else- 
where than  at  the  place  of  sale,  and  delivered  at  the  residence  of 
the  purchaser,  in  quantities  not  less  at  one  time  than  a  reputed 
quart.     And  now  by  30  &  31  Vict.  c.  142,  s.  4,  «  No  ac-  Act  30  & 
tion  shall  henceforth  be  brought  or  be  maintainable  in   142,  s.  4.  ' 
any  court  to  recover  any  debt  or  sum  of  money,  alleged  to  be 
due  in  respect  of  the  sale  of  any  ale,   porter,   beer,   cider,  or 
perry,  consumed  on  the  premises  where  sold  or  supplied,  or  in 

84 
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respect  of  any  money  or  goods  lent  or  supplied,  or  of  any  secarity 
given  "  for  obtaining  said  articles. 

§  544.  In  construing  the  tippling  acts  it  has  been  held  that 
Decisions  the  prohibition  extends  to  sales  made  to  a  retail  dealer 
pUng  acta.  ^^^  bought  for  the  purpose  of  selling  again  to  his  cos- 
Spencer  V,  tomers ;  («)  but  in  Spencer  v.  Smith,  (^)  Lord  EUenbor- 
Smith.  ough  would  not  allow  this  defence  to  prevail  where  a 
bill  of  exchange  for  6Z.  had  been  given  by  a  lieutenant  in  the 
recruiting  service  for  spirits  supplied  to  him  at  different  times,  not 
for  consumption  at  the  house  of  vendor,  but  for  use  by  recrnitB 
Bumveat  and  Others  under  the  officer's  command.  In  Burnyeat  r. 
inson.  Hutchinson,  Qii)  the  queen's  bench,  in  1821,  refused  to 
except  from  the  operation  of  the  statute  a  sale  made  to  one  who 
was  not  himself  the  consumer,  and  where  the  spirits  formed  part 
of  an  entertainment  given  at  the  buyer's  expense  to  third  persons, 
the  court  holding  that  the  ^^  prohibition  was  general  and  absolute." 
This  decision  was  not  brought  to  the  notice  of  Lord  Abinger,  in 
1835,  when  he  held,  in  Proctor  v.  Nicholson,  (pc)  that  the  enact- 
ment did  not  apply  to  the  case  of  spirits  supplied  to  a  guest  lodg- 
ing in  the  house,  and  Proctor  v.  Nicholson  can  hardly  be  consid- 
ered an  authority  after  the  observations  of  the  court  in  Hughes  r. 
Done.  (^)  If  quantities  of  spirits  of  different  kinds  be  sold,  the 
quantity  of  each  being  less  than  20«.  in  value,  but  the  whole 
amounting  to  more  than  that  sum,  the  sale  is  legal.  (2)  Some 
cases  (a)  in  which  the  price  of  spirits  sold  in  contravention  of  the 
tippling  acts  formed  only  part  of  the  consideration  of  the  con- 
tract sued  on  are  cited  in  the  note.  See,  also,  ante^  §  426,  as  to 
consideration  partly  illegal.     ^ 

§  545.  By  the  31  George  2,  c.  40,  s.  11,  cattle  salesmen  in  Lon- 
Cattie  don,  and  others  who  sell  cattle  there  on  commission,  are 
London.  forbidden  to  buy  live  cattle,  sheep,  or  swine,  either  in 
London,  or  while  on  the  road  to  London  (except  for  actual  use 
by  themselves  and  family),  or  to  sell  in  London,  or  within  the 
weekly  bills  of  mortality,  any  live  cattle,  sheep,  or  swine.  This 
statute  is  said  in  the  preamble  to  be  intended  to  prevent  abuses 
by  cattle  salesmen  to  the  prejudice  of  their  employers. 

(s)  Hughes  V  Done,  1  Q.  B.  294,  over-  (;r)  Owens  v.  Porter,  4  C.  &  P.  367. 

ruling  Jackson  0.  Attrill,  Peake,  181.  (a)  Scott  o.  GtUmore,  3  Tannt.  S36; 

(0  3  Camp.  9.  Crookshank  v.  Rose,  5  C.  &  P.  19;  Phil- 

(u)  5  B.  &  A.  241.  pott  17.  Jones,  2  Ad.  &  E.  41 ;  Gaiiskill  v. 

(x)  7  C.  &  P.  67.  Greathead,  1  Dow.  &  R7.  359  ;  Dawson  9. 

[y)  1  Q.  B.  294.  Remnant,  6  £sp.  24. 
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§  546.  The  statutes  passed  in  relation  to  the  sale  of  offices  are 
the  5  &  6  Ed  w.  6,  c.  16,  and  the  49  Geo.  3,  c.  126,  amend,  sales  of 
ing  and  enlarging  the  provisions  of  the  first  act. '  These  °®^' 
statutes  are  declared  to  extend  to  Scotland  and  Ireland,   Edw.^e^cf 
by  the  first  section  of  the  latter  act.     The  principal  pro-   ^ »  *| 
visions  of  these  statutes  prohibit  the  sale  of  any  office,    ^^^ 
or  deputation,  or  part  of  an  office  which  ^^  shall  in  any  wise  touch 
or  concern  the  administration  or  execution  of  justice,  or  the  re- 
ceipt, controlment,   or  payment  of  any  of  the  king's   highness' 
treasure,  money,  rent,  revenue,  account,  aulnage,  auditorship,  or 
surveying  of  any  of  the  king's  majesty's  honors,  castles,  manors, 
lands,  tenements,  woods,  or  hereditaments ;  or  any  of  the  king's 
majesty's  customs^  or  any  other  administration  or  necessary   at- 
tendance to  be  had^  done^  or  executed  in  any  of  the  king's  maj- 
esty^s  custom-house  or  houses^  (6)  or  the  keeping  of  any  of  the 
king's  majesty's  towns,  castles,  or  fortresses  being  used,  occupied, 
or  appointed  for  a  place  of  strength  and  defence  :  or  which  shall 
touch  or  concern  any  clerkship  to  be  occupied  in  any  manner 
of  court  of  record,  wherein  justice  is  to  be  ministered  "  (5  &  6 
Edw.  6,  c.  16,  B.  2)  :  and  "  all  offices  in  the  gift  of  the  crpwn  or 
of  any  office  appointed  by  the  crown,  and  all  commissions  civil, 
naval,  or  military,  and  all  places  and  employments,  and  all  depu- 
tations to  any  such  offices,  commissions,  places,  or  employments, 
in  the  respective  departments  or  offices,  or  under  the  appointment 
or  superintendence  and  control  of  the  lord  high  treasurer,  or  com- 
missioners of  the  treasury,  the  secretary  of  state,  the  lords  com- 
missioners for  executing  the  office  of  lord  high  admiral,  the  master 
general,   and   principal   officers  of   his   majesty's  ordnance,   the 
commander-in-chief,  the  secretary  of  war,  the  paymaster  general 
of  his  majesty's  forces,  the  commissioners  for  the  affairs  of  India, 
the  commissioners  of  excise,  the  treasurer  of  the  navy,  the  com. 
missioners  of  the  navy,  the  commissioners  for  victualling,  the  com- 
missioners of  transports,  the  commissary  general,  the  storekeeper 
general,  and  also  the  principal  officers  of  any  other  public  depart 
ment  or  office  of  his  majesty's  government  in  any  part  of  the 
United  Kingdom,  or  in  any  of  his  majesty's  dominions,  colonies, 
or  plantations  which  now  belong,  or  may  hereafter  belong,  to  his 
majesty,  and  also  to  all  offices,  commissions,  places,  and  employ- 

(h)  The  clause  in  italics  seems  to  be  repealed  bj  the  6  Geo.  4,  c  104.    See  the 
Statutes  Revised,  vol.  1,  p.  559. 
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ments  belonging  to  or  under  the  appointment  or  control  of  the 
United  Company  of  Merchants  of  England  trading  to  the  East 
Indies."     (49  Geo.  8,  c.  126,  s.  1.) 

§  547.  The  exceptions  to  these  prohibitions  provide  that  they 
Exceptions  shall  not  be  applicable  ^*  to  any  office  or  offices  whereof 
hibition!^^  anj  person  or  persons  is  or  shall  be  seized  of  any  estate 
of  inheritance :  or  to  any  office  of  parkership  or  the  keeping  of 
any  park,  house,  manor,  garden,  chase,  or  forest,  or  to  any  of 
them."  (<?)  And  it  is  provided  that  the  act  "  shall  not  in  any 
wise  extend  or  be  prejudicial  or  hurtful  to  any  of  the  chief  justices 
of  the  king's  courts,  commonly  called  the  king's  bench  or  com- 
mon pleas,  or  to  any  of  the  justices  of  assize,  that  now  be,  or 
hereafter  shall  be,  but  that  they  and  every  of  them  may  do  in 
every  behalf  touching  or  concerning  any  office  or  offices  to  be 
given  or  granted  by  them  or  any  of  them,  as  they  or  any  of  them 
might  have  done  before  the  making  of  this  act."  (rf)  It  was 
Further  ^'^^  provided  that  "  nothing  in  this  act  contained  shall 
exceptions,  extend  or  be  construed  to  extend  to  any  purchases,  sales, 
or  exchanges  of  any  commissions  or  appointments  in  the  honora- 
ble band  of  gentlemen  pensioners,  or  in  his  majesty's  yeoman 
guard,  or  in  the  Marshalsea,  and  the  court  of  the  king  of  the 
palace  of  the  king  at  Westminster,  or  to  extend  to  any  purchases, 
sales,  or  exchanges  of  any  commission  in  his  majesty's  forces,  for 
such  prices  as  shall  be  regulated  and  fixed  by  any  regulation  made 
Repealed  ^^  ^^  ^  made  by  his  majesty  in  that  behalf,"  (e)  but 
in  1872.  this  section  is  repealed  by  the  statute  law  revision  act, 
1872  (No.  2).  Another  section  (/)  excludes  from  the  operation 
of  the  act  of  49  Geo.  8  "any  office  which  was  legally  salable 
before  the  passing  of  this  act,  and  in  the  gift  of  any  person  by 
virtue  of  any  office  of  which  such  person  is  or  shall  be  possessed, 
under  any  patent  or  appointment  for  his  life."  The  act,  also, 
shall  not  ^^  extend  or  be  construed  to  extend  to  prevent  or  make 
void  any  deputation  to  any  office  in  which  it  is  lawful  to  appoint 
a  deputy,  or  any  agreement,  contract,  bond,  or  assurance  lawfully 
made  in  respect  of  any  allowance,  salary,  or  payment,  made  or 
agreed  to  be  made  by  or  to  such  principal  or  deputy  respectively  out 
of  the  fees  or  profits  of  such  office  "  (49  Greo.  3,  c.  126,  s.  10)  ;  nor 
"  to  any  actual  reservation,  charge,  or  payment  made  or  required  to 

(c)  Stat  5  &  6  £dw.  6,  c.  16,  8.  4.  (e)  49  Geo.  3,  c.  126,  s.  7. 

{d)  lb.  8.  7.  (/)  lb.  8. 9. 
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be  made  out  of  the  fees,  perquisites,  or  profits  of  any  office  to  any 
person  who  shall  have  held  such  office  in  any  commission  or  appoint- 
ment of  any  person  succeeding  to  such  office,  or  to  any  agreement, 
contract,  bond,  or  other  assurance  made  for  securing  such  reserva- 
tion, charge,  or  payment;  provided  always,  that  the  amount  of 
such  reservation,  charge,  or  payment,  and  the  circumstances  and 
reasons  under  which  the  same  shall  have  been  permitted,  shall  be 
stated  in  the  commission,  patent,  warrant,  or  instrument  of  ap- 
pointment of  the  person  so  succeeding  to  and  holding  such  office 
and  paying  or  securing  such  money  as  aforesaid."  (lb.  s.  11.) 

§  548.  On  these  statutes  it  has  been  held  that  a  contract  by  A. 
to  resign  an  office,  with  the  intent  of  B.'s  obtaining  the   Contract 
appointment,  was  void.    In  Sir  Arthur  Ingram's  case  (^)   shall  resign 
the  report  in  Coke  is  as  follows:  « Sir  Robert  Vernon,   ThatB"^"' 
kniglit,   being  coferer  (A)  of  the  king's  house  of  the  ^Jj*"^** 
king*s  gift,  and  having  the  receipt  of  a  great  summe  of  void. 
money  yearlv  of  the  king's  revenue,  did  for  a  certaine   Sir  Arthar 

J    *>  "  ^  o  '  ^  Ingram's 

summe  of  money  bargain  and  sell  the  same  to  Sir  A.  I.,  case. 
and  agreed  to  surrender  the  said  office  to  the  king  to  the  entent 
a  grant  might  be  made  to  Sir  A,^  who  surrendered  it  accordingly : 
and  thereupon  Sir  A.  was,  by  the  king's  appointment,  admitted 
and  swome  coferer.  And  it  was  resolved  by  Sir  Thomas  Egerton, 
lord  chancellour,  the  chiefe  justice,  and  others  to  whom  the  king 
referred  the  same,  that  the  said  office  was  void  by  the  said  st9,tute 
(5  &  6  Edw.  6,  c.  16),  and  that  Sir  A.  was  disabled  to  have  or  to 
take  the  said  office."  It  was  also  held  in  the  case  of 
Godolphin  v.  Tudor,  (i)  in  the  queen's  bench,  and  af-  ''•  Tu 
firmed  in  Dom.  Proc,  (Jc)  that  where  the  salary  of  an  office 
within  the  statute  5  &  6  Edw.  6  was  certain,  a  deputation  by  the 
principal,  reserving  to  himself  a  certain  lesser  sum  oat  Deputation 
of  the  salary,  is  good.  And  even  where  the  profits  aris-  for*prico^* 
ing  from  fees  are  uncertain,  a  deputation  by  principal,  IJje^prof- 
with  a  reservation  of  a  certain  sum,  out  of  the  profits^  is  i^'* 
good,  for  the  deputy  will  not  be  obliged  to  pay  anything  beyond 
the  amount  of  the  profits  received.  But  if  the  reservation  is  to 
pay  absolutely  a  certain  sam,  without  reference  to  the  profits,  the 
agreement  is  void.  (I)     And  the  case  was  not  affected  by  the  fact 

(g)  Co.  Litt.  234  a.    See,  also,  Huggins  (i)  2  Salk.  468,  and  6  Mod.  234 ;  also* 

V.  Bambridge,  Willes,  241.  Willes,  p.  575,  note. 

(A)  Coferer,  or  treasurer,  from  "cof-  (h)  1  Bro.  P.  C.  135. 

f  er."  (/)  See,  also,  GuUiford  v,  De  Caidonell, 


Godolphin 
Qor. 
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that  it  appeared  on  the  record  that  the  payment  was  to  be  200L  a 
year,  and  that  the  profits  of  the  office  had  amounted  to  3297.  10«. 
a  year.  See  the  comments  of  Lord  Loughborough  in  Garforth  r. 
Fearon  in  1  H.  BL  327.  See,  also,  the  cases  of  Juxton  v,  Alorris 
and  Law  v.  Law,  as  reported  in  the  same  opinion  of  Lord  Lough- 
borough. 

§  549.  The  principles  established  in  these  decisions  under  the 

Decisions      5  &  6  Edw.  6  wcre  held  by  the  queen's  bench,  in  Gre- 

totheiat-     ville  V.  Attkius,  (m)  to  be  applicable  also  to  the  enact- 

er  8    u  e.   j^j^j^^g  jjj  49  q^q    3^  ^   ]^26.     In  the  case  of  Aston  r. 

Gwinneil.  Gwinuell,  (w)  in  Cam.  Scacc.  in  equity,  the  statute  was 
held  not  to  apply  to  a  covenant  in  a  deed  by  which  the  grantor, 
a  clerk  to  the  deputy  registrar  in  the  prerogative  court  of  Canter- 
bury, authorized  and  permitted  his  deputy  to  pay  a  yearly  sum  to 
trustees  of  an  annuity  constituted  by  the  deed.  The  court  also 
held  that  the  agreement  was  not  void  as  against  public  policy  be- 
cause the  situation  held  by  the  grantor  was  not  an  office.  Sir  Wil- 
liam Alexander,  lord  chief  baron,  saying  that  "he  was  a  mere 
derk,  assisting  the  deputy  registrars,  receiving  emoluments  for 
business  done  at  the  pleasure  of  his  superiors."  (0)  In  Hopkins 
Hopkins  r.  ^-  Prescott  (jt?)  an  agreement  for  the  sale  of  a  law-sta- 
Preecott.  tioner's  business,  he  being  also  sub-distributor  of  stamps 
and  collector  of  assessed  taxes,  coupled  with  a  stipulation  that  the 
vendor  should  not  do  business  as  a  law-stationer  within  ten  miles, 
nor  collect  any  of  the  assessed  taxes,  but  would  do  his  best  to  intro- 
duce the  purchaser  to  the  said  business  and  offices,  was  held  void 
under  these  statutes. 

§  550.  In  Harrison  v.  Kloprogge  (q)  it  was  held  that  the  office 
What  of-  of  private  secretary  was  not  within  the  statutes.  The 
w1thi"the  following  offices  have  been  held  to  come  within  its  pro- 
statute,  visions :  officers  of  spiritual  courts,  as  chancellor,  reg- 
istrar, and  commissary,  (r)  clerk  of  the  fines  to  a  justice  in 
Wales,  («)  surrogate,  (i)  gaolers,  (ju)  under-sheriffs,  (x)  stewards 

2  Salk.  460  ;  [Tappan  r.  Brown,  9  Wend.  («)  Walter  v,  Walter.  Golds.  180. 

175  ;  Gray  v.  Hook,  4  Comsi.  449.]  {t)  Jaxton  i>.  Morris,  2  Ch.  Ca.  42,  cor- 

(m)  9  B.  &  C.  462.  rected  rep.  in  I  H.  Bl.  332;  Woodward  r. 

(n)  3  Y.  &  J.  136.  Foxe,  3  Lev.  289 ;  Layng  v.  Paine,  Wiilei> 

(0)  But  see  Palmer  v.  Bate,  2  Br.  &  B.  571. 

673;  ante,%  518.  (u)  Stockwith   v.  North,  Moore,  781; 

[p)  4  C.  B.  578.  Huggins  v.  Bambridge,  Willes,  241. 

iq)  2  Br.  &  B.  678.  {x)  Browning  v.  Halford,  Free.  19 ;  «nd 

(r)  Dr.  Trevor's  case,  Cro.  Jac.  269 ;  see  sut.  3  Geo.  1,  c  15. 
Robotharo  v.  Trevor,  2  Brownl.  11. 
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of  court-leets,  (y)  but  not  the  bailiff  of  a  hundred,  (z)  or  the 
under-marshal  of  the  city  of  London,  (a)  In  a  case  under  the 
49  Geo.  3  it  was  held  that  a  cadetship  in  the  East  India  cadetships 
service  was  embraced  within  the  law,  and  that  receiv-  j"  ,?**' 

'  ^         India  Ber- 

ing  money  for  procuring  the  appointment  was  an  in-  vice. 

dictable  offence,  (h)      In  Graeme  v.  Wroughton  (c)  a  l**y»nK 

.     ^  ^  .  .  money  to 

bargain,  by  which  the  officers  of  a  regiment  subscribed  the  officer 
a  sum  to  induce  the  major  to  retire,  and  thus  create  a  ment^oVn- 
step  for  promotion  in  the  regiment,  was  held  to  be  a  ^^^^^.^ 
sale  of  his  office  by  the  major,  and  void  under  the  statute. 

§  551.  By  the  2  W,  4,  c.  16,  s.  7,  the  buyer  may  resist  pay- 
ment of  the  price  of  goods  (spirits),  for  the  removal  of  Goods  de- 
which  a  permit  is  required  by  that  statute,  by  plead-  Jj^fhout 
ing  and  proving  that  the  goods  were  delivered  without   permit. 
a  permit,  (d) 

§  552.  At  common  law,  a  sale  made  on  Sunday  was  not  void. 
In  Drury  v,  Defontaine  («)  Sir  James  Mansfield  deliv-   saies  on 
ered  the  judgment  of  the   common  pleas,  that  such  a  not"voi± 
sale  was  not  illegal,  until  made  sp  by  statute.     By  the  J[  common 
29  Charles  2,  c.  7,  it  is  enacted  that  "  no  tradesman,   39  car  2 
artificer,  workman,  laborer,  or  other  person  whatsoever,  c-  7. 
shall  do  or  exercise  any  worldly  labor,  business,  or  work  of  their 
ordinary  callings  upon  the  Lord*s  day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted),  and  that  every  person 
being  of  the  age  of  fourteen  yeare  or  upwards,  offending  in  the 
premises,  shall  for  every  such  offence  forfeit  the  sum  of  five  shil- 
lings ;  and  that  no  persons  or  persons  whatsoever  shall  publicly 
cry,  show  forth,  or  expose  to  sale  any  wa^es,  merchandises,  fruits, 
herbs,  goods,   or   chattels  whatsoever  upon  the   Lord's  day,  or 
any  part  thereof,  upon    pain  that  every  one  so  offending  shall 
forfeit  the  same  goods  so  cried,  or  showed  forth,  or  exposed  to 
8ale."(/) 

(y)  WilliamBon  v.  Barnsley,  1  BrownL  («)  1  Taunt.  131. 

70.  (/}  [For  the  law  and  cases  respecting 

{z)  Godbolt's  caae,  4  Leon.  33.  the  general  subject  of  the  invalidity  of 

(a)  Ex  parte  Butler,  1  Atk.  210.  contracts  made  on  Sunday,  see  1  Chitty 

{b)  Rex  V.  Charretie,  13  Q.  B.  447,  and  Contr.  (11th   Am.   ed.)   588  et  seg.  and 

18  L.  J.  M.  C.  100.  notes;  2  lb.  1017-1019,  and  notes.    In  the 

(c)  11  Ex.  146,  and  24  L.  J.  Ex.  265.  case  of  Allen  v.  Duffy  the  supreme  coart 

(d)  See  a  decision  on  the  construction  of  Michigan  has  recently  given  an  impor- 
of  this  statute,  Nicholson  v.  Hood,  9  M.  &  tant  opinion  in  relation  to  Sunday  con- 
W.  365.  tracts.   The  action  was  brought  to  recover 
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§  553.  The  first  reported  case  under  this  statute  seems  to  have 
Decisions  been  Drury  v.  Defontaine,  (^)  in  1808,  more  than  130 
statute.  years  after  its  passage.  There  the  private  sale  of  a 
Drurjr.  horse  on  a  Sunday,  made  by  a  horse  auctioneer,  was 
tftine."  held  valid,  as  not  within  the  ordinary  calling  of  the 
vendor,  his  business  being  to  sell  at  public,  not  private  sale. 
Bioxsome  Next,  in  1824,  in  Bloxsome  v.  Williams,  (K)  Bay  ley  J. 
liams."  expressed  his  entire  concurrence  in  the  above  decision 
of  the  common  pleas,  but  decided  the  case  on  two  grounds :  1st, 
that  in  the  case  before  him  the  sale  was  not  complete  on  the  Sun- 
day ;  and,  2dly,  that  it  was  not  competent  for  the  defendant,  the 
guilty  party,  who  was  violating  the  statute  by  exercising  his  own 

a  sum  sabsciibed  on  Snndaj,  daring  the  theraselves,  and  for  which  the  daj  is  spe> 

Alien  «.         regular  ehurch  service,  the  ob-  daily  set  apart.   Bat  their  work  is  not  11- 

Duffy.            JQct  of  the  sabscription  being  legal,  because  it  is,  in  a  true  sense,  and, 

to  purchase  a  church  already  bailt    The  indeed,  in  the  very  highest  sense,  chari- 

statute  provided  as  follows  :  "  No  person  table.    Religious  societies  are  formed  to  do 

shall  keep  open  his  shop,  warehouse,  or    good  to  mankind Now,  it  is  matter 

workhouse,  or  shall  do  any  manner  of  la-  of  common  observation  that  religious  soci- 
bor,  business,  or  work,  except  only  works  eties  solicit  moneys  for  their  needs  and 
of  necessity  and  charity,"  &c  Cooley  J.  take  subscriptions  at  their  regular  meet- 
said  :...."  What,  then,  are  works  of  ings  on  the  first  day  of  the  week.    The 

charity  1    Charity  is  active  goodness.    It    cuKtom  is  from  time  immemorial 

is  doing  good  to  our  fellow-men.  It  is  fos-  Nobody  has  ever  asserted,  so  far  as  we  are 
tering  those  institutions  that  are  estab-  aware,  that  the  taking  up  of  these  Sabbath 
lished  to  relieve  pain,  to  prevent  suffer-  offerings  was  illegal  and  punishable  under 
ing,  and  to  do  good  to  mankind  in  general,  the  statute.  On  the  contrary,  the  custom 
or  to  any  class  or  portion  of  mankind,  is  considered  fitting  and  proper  to  the  oc- 
As  the'  term  '  charity '  is  made  use  of  in  casion,  and  the  congregation  gives,  no 
our  law,  it  no  doubt  takes  shades  of  mean-  doubt,  with  a  devotional  spirit  that  is  fully 
ing  from  the  Christian  religion,  which  has  in  harmony  with  the  purpose  for  which 
largely  affected  the  great  body  of  our  laws,  they  are  assembled ;  and  if  small  sums  may 
and  to  which  we  roust  trace  the  laws  which  be  gathered  on  Sunday  for  the  support  of 
furnish  what  the  Christian  regards  as  the  public  worship,  and  for  providing  build- 
desecration  of  the  first  day  of  the  week,  ings  for  the  purpose  and  keeping  them  in 
It  was  never  doubted,  so  far  as  we  know,  repair,  why  not  lai^  sums  ?  .  .  .  .  We 
that  all  the  necessary  or  usual  work  con-  have  no  doubt  whatever  that  the  support 
What  ar«  nected  with  religious  worship  of  public  worship  is  a  work  of  charity 
workiof  was  work  of  charity.  If  it  within  the  meaning  of  the  statute,  and 
were  not  so  the  minister  who  that  promises  like  the  one  now  in  question 
preaches,  the  organist  and  precentor  who  may  be  sustained  on  that  ground."  The 
furnish  the  music,  and  the  sexton  who  above  case  may  be  found  in  the  North- 
cares  for  the  building  on  Sunday,  would  western  Rep.  vol.  4,N.  S.  No.  6.  See  Cat- 
be  violating  the  law  every  day  they  per-  lett  v.  Trs.  of  the  M.  £.  Church  of  Sweet- 
formed  service  for  their  religious  society ;  ser  Station,  62  Ind.  365 ;  Lai  v.  Stall,  6  U. 
and  not  only  would  be  precluded  from  re-  C.  Q.  B.  506.] 
covering  compensation,  but  might  be  pun-  (g)  I  Taunt.  131. 
ished  for  services  which  are  proper  in  (A)  3  B.  &  C.  232. 
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ordinary  calling  of  a  horse  dealer  on  Sunday,  to  set  up  his  own 
contravention  of  the  law  against  the  plaintiff,  an  innocent  person, 
who  was  ignorant  of  the  fact  that  the  defendant  was  a  horse  dealer. 
Holroyd  and  Littledale  J  J.  concurred.  In  1829,  Fennell  pgnngH  ^. 
V.  Ridler  (i)  was  decided  by  the  same  judges.  Plaintiffs  R'dier. 
were  horse  dealers,  who  bought  a  horse,  with  warranty,  on  Sun- 
day ;  and  the  action  was  for  breach  of  warranty.  The  plaintiffs 
were  nonsuited,  Bayley  J.  again  delivering  the  opinion,  and  say- 
ing that  he  had  given  too  narrow  a  construction  to  the  act  in  the 
previous  case,  and  that  it  was  intended  to  regulate  private  conduct 
as  well  as  to  promote  public  decency.  (A)  Next,  in  1827,  came 
Smith  V.  Sparrow,  (Z)  in  the  common  pleas.  The  plaintiff's  bro- 
ker made  an  agreement  on  Sunday  for  a  sale  to  defend-  g^j^j^j^  ^ 
ant,  and  at  first  refused  to  deliver  a  written  note  of  the  Sparrow. 
sale  (without  which  it  would  not  have  been  complete  under  the 
statute  of  frauds)  until  the  next  day,  but  finally  yielded  to  defend- 
ant's importunity,  and  gave  him  a  bought  note  in  which  the  ven- 
dor's name  was  not  mentioned.  The  broker  also  entered  the  sale 
on  his  book  on  Sunday,  with  a  blank  for  the  vendor's  name.  On 
Monday  the  blank  was  filled  up  with  the  vendor's  name,  before 
the  broker  had  seen  the  vendor,  or  informed  him  of  the  sale.  The 
plaintiff's  action  was  for  damages,  for  breach  of  this  contract,  and 
he  was  held  not  entitled  to  recover.  Best  C.  J.  expressed  a  doubt 
about  the  decision  in  Bloxsome  v.  Williams,  and  warmly  eulogized 
Fennell  v.  Ridler.  Park  J.  joined  in  the  commendation  of  the 
last  mentioned  case,  and  said  he  did  ^^  not  think  this  court  was 
right  in  the  decision  of  Drury  v.  Defontaine."  (?7i) 


(0  5  B.  &  C.  406. 

{k)  [It  18  well  settled  that  no  action  can 
be  maintained  on  a  warranty  made  on  the 
sale  or  exchange  of  horses,  or  other  prop- 
erty, on  Sunday ;  Robeson  v,  French,  12 
Met.  24 ;  Hulet  v.  Stratton,  5  Gush.  539  ; 
Bradley  v.  Rea,  14  Allen,  20 ;  Lyon  v. 
Strong,  6  Vt.  219;  Murphy  v.  Simpson, 
14  B.  Mon.  419 ;  Finley  v.  Quirk,  9  Minn. 
194;  Smith  v.  Bean,  15  N.  H.  577,  578; 
nor  for  deceit  practised  in  exchange  of 
horses  on  that  day ;  Robeson  t;.  French, 
12  Met  24.  See  Northrnp  v.  Foote,  14 
Wend.  248 ;  Way  v.  Foster,  1  Allen,  408  ; 
Gregg  V.  Wyman,  4  Gush.  322  ;  Frost  v. 
Plumb,  Supreme  Gourt,  Gonn.  13  Am. 


Law  Reg.  N.  S.  537,  and  note ;  Plaisted  v. 
Palmer,  63  Maine,  576.] 

(/)  4  Bing.  84. 

(m)  [The  statute  of  Rhode  Island  pro- 
hibits any  one  from  doing  on  the  Lord's 
day  **  any  labor  or  business,  or  work  of 
his  ordinary  calling."  In  Hazard  v.  Day, 
14  Allen,  487,496,  which  raised  a  question 
under  the  Rhode  Island  statute,  Gray  J. 
said :  "  A  man  who  follows  his  ordinary 
calling  as  agent  for  others  is  not  less 
within  the  words  of  the  statute,  or  the 
erils  it  was  intended  to  prevent,  than  one 
who  follows  his  ordinary  calling  on^his 
own  account."] 
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§  554.  In  Williams  v.  Paul,  (n)  decided  in  1830,  it  was  held 
•  Williams  *^**  where  a  sale  was  made  on  Sunday,  and  the  buyer 
V.  PauL  retained  the  thing  bought,  and  afterwards  made  a  new 
promise  to  pay,  he  was  liable,  not  for  the  price  agreed  on  in  the 
void  bargain,  but  for  a  quantum  meruit  on  the  new  promise.  But 
Simpson  v.  ^^  Simpsou  V.  Nicholls,  (o)  Parke  B.  expressed  the  opin- 
Nichoiis.  ion  that  the  decision  in  Williams  v.  Paul  could  not  be 
supported  in  law.  (jt?)  In  Simpson  v.  Nicholls  the  defendant 
pleaded  the  nullity  of  the  sale  made  on  Sunday,  and  plaintiff  re- 
plied ^^  precludi  non,  because  although  the  said  goods  were  sold 
and  delivered  by  the  plaintiff  to  the  defendant  at  the  time  and  in 
the  manner  in  the  plea  alleged,  yet  the  defendant,  after  the  sale 
and  delivery  of  the  said  goods^  kept  and  retained  the  same^  and 
hath  ever  since  kept  and  retained  the  same  without  in  any  man- 
ner returning  or  offering  to  return  the  same  to  the  plaintiffs  and 
thereby  hath  become  liable,"  &c.  Replication  held  bad  on  de- 
murrer, because,  even  on  the  authority  of  Williams  v,  Paul,  which 
was  doubted,  a  fresh  promise  was  necessary,  and  this  was  not  al- 
Scarfe  t'.  l^gcd  in  the  replication,  (jq)  In  Scarfe  v.  Morgan  (r) 
Morgan.  the  defendant  pleaded  illegality  under  the  statute  against 
a  claim  by  a  farmer  for  the  services  of  his  stallion  in  covering  the 
defendant's  mare  on  Sunday,  but  the  defence  was  overruled. 

§  555.  The  statute  27  &  28  Vict.  c.  27,  s.  11,  amended  by  84 
&  85  Vict.  c.  101,  prohibits  the  sale  for  the  use  of  a  vessel,  by 

(n)  6  Bing.  653.  len,  20;  S.  C.  103  Mass.  188,  it  was  held 

(o)  3  M.  &  W.  240,  aDd  S.  C.  corrected  that  if  a  bargain  is  made  on  the  Lord's 

report  in  5  M.  &  W.  702.  day  for  the  sale  of  chattels  (which  is  of 

( p)  See  the  American  cases  referred  to,  itself  roi^  and  incapable  of  ratification), 

post,  §§  557,  558.  and  the  chattels  are  delivered    ii/i/<rirde- 

[q)  ["If  a  chattel  has  been  sold  and  de-  and  accepted  on  the  following    Saj?oUow- 

livered  on  the  Lord's  day  without  payment  day,  with  the  purpose  that   ins- 

of   the  price,  the  seller   cannot  recover  they  be  sold  and  paid  for,  the  seller  may 

either  the  price  or  the  value;  not  the  price  recover  upon  the  implied  contract  of  the 

Chattel  sold    agreed  on  that  day,  because  buyer  to  pay  what  they  are  reasonably 

anddeiirered    the  as^reement  is  illegal;   not    worth,  and  neither  party  can  be  permitted 
on  Sunday,        ,*,  ,  ,,  ,  .*^  . 

price  cannot   the  value,    because,  whether    to  prove  the  terms,  either  as  to  price  or 

berecoTeied    j.jjg    property   is    deemed    to  warranty,  agreed  between  them  on  the 

have  passed  to  the  defendant,  or  to  be  Lord's  day.    See  Cranson  v,  Goss,  107 

held  by  him  without  right,  there  is  no  Mass.  442;    Dickinson  v,  Kichmond,  97 

ground  upon  which  a  promise  to  pay  for  lb.  45 ;  Tuckerman  u.  HinUey,  9  Allen, 

it  can  be  implied."    Gray  J.  in  Cranson  v.  452 ;  Bnstin  ».  Rogers,  11  Gush.  346.) 

Goss.  107  Mass.  441.     See  Myers  v.  Mein-  (r)    4  M.   &  W.  270.     [See  Allen  v. 

rath,  101  Mass.  366, 368 ;  Ladd  o.  Rogers,  Gardiner,  7  R.  L  22 ;  Hazard  v.  Day,  14 

11  Allen,  209.    In  Bradley  v.  Rea,  14  Al-  Allen,  487.] 
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any  maker   of,  or   dealer  in,  chain   cables   or  anchors,  of  any 
chain    cables   whatever,   or    any   anchor   exceeding   in   gale  of      * 
weight   168    pounds,   not  previously   tested   and   duly   bi^*^"^ 
stamped  according  to  the  provisions  of  the  act.  anchora. 

§  556.  In  America,  the  law  in  general  upon  the  subjects  em- 
braced in  this  chapter  is  in  accordance  with  the  English  q^^  .^ 
law.  The  cases  in  our  courts  upon  contracts  of  sale  America. 
where  the  thing  sold  was  intended  by  both  parties  for  illegal  pur- 
poses, or  was  transferred  with  a  knowledge  on  the  part  of  the 
vendor  that  the  buyer  intended  to  use  it  for  illegal  purposes,  were 
elaborately  reviewed  and  discussed  in  the  supreme  court  of  the 
United  States  in  two  cases,  Armstrong  v,  Toler,  reported  in  11 
Wheaton,  258,  and  McBlair  v.  Gibbes,  17  Howard,  232.  The 
principles  established  by  these  two  cases  may  be  summed  up  as 
follows :  First.  No  action  lies  on  any  contract,  the  consideration 
of  which  is  either  wicked  in  itself  or  prohibited  by  law.  Second. 
A  collateral  contract,  made  in  aid  of  one  tainted  by  illegality, 
cannot  be  enforced.  Third.  A  collateral  contract,  disconnected 
from  the  illegal  transaction  which  was  the  basis  of  the  first  con- 
tract, is  not  illegal,  and  may  be  enforced. 

§  557.  In  relation  to  sales  made  on  Sunday,  nearly  if  not  all 
the  states  have  passed  laws  substantially  in  accordance  with  the 
29  Charles  2,  c.  7,  and  there  is  a  very  great  diversity  of  opinion 
on  the  questions  which  have  arisen  under  these  statutes.  («)  In 
many  of  the  states  the  law  makes  no  distinction  between  sales 
made  by  a  party  in  his  ordinary  calling  and  any  other  sale,  but 
forbids  all  secular  business  on  Sunday.  A  note  given  for  prop- 
erty sold  on  Sunday  is  held  of  course  to  be  invalid  in  the  hands 

(s)  [But  it  has   been   pretty  generall/  Harris,  10  lb.  566;  Saltmarsh  r.  Tuthill, 

g  held  in  the  American  states,  13  lb.  390;  Sellers  v.  Diigan,  18  Ohio, 

tnets  are        that  a  contract  for  the  sale  or  489  ;  Towle  v.  Larrabee,  26  Maine,  464  ; 

^°****  exchange  of  goods  or  chattels  Adams  v,  Hamell,  2  Doug.  (Mich.)  73; 

made  and  completed  on  Sunday,  in  viola-  Robeson  v.  French,  12  Met.  24;   Day  v. 

tion  of  the  statutes  for  the  observance  of  McAllister,  15  Gray,  433;  Allen  v.  Gardi- 

that  day,  is  void.    Lyon  v.  Strong,  6  Vt.  ner,  7  R.  I.  24,  25  ;  George  v.  George,  47 

219;  Sumner  v.  Jones,  24  lb.  317  ;  Rey-  N.  H.  27  (in  which  the  subject  is  fully  ex- 

nolds  V.  Stevenson,  4  Ind.  619;  Link  v.  amined  by  Bellows  J.)  ;  Cameron  r.  Peck, 

Clemmens,  7  Blackf.  479  ;  Allen  v.  Dem-  37  Conn.  555,  557 ;  Sayre  v.  Wheeler,  32 

ing,  14  N.  H.  133;   Smith   v.  Bean,   15  Iowa,  559;  S.  C.  31  lb.  112;  Tucker  ». 

lb.  577;  Varney  v.  French,  19  lb.  233;  West,  29  Ark.  386;  Ellis  v.  Hammond, 

Murphy  v,   Simpson,  14   B.   Mon.  419;  57  Ga.  179;    Peake  v,  Conlan,  43  Iowa. 

O'Donnell  v.  Sweney,  5  Ala.  467 ;  Hussey  297  ;  Meader  ».  White,  66  Me.  90 ;  Block 

V.  Roquemore,  27   lb.  281;    Bodson  v.  v.  McMurry,  56  Miss.  217.] 
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of  the  payee,  (i)  but  it  is  not  settled  whether  such  a  note  is  void 
in  the  hands  of  an  innocent  indorsee,  (w)  A  sale  is  there  held 
not  to  be  invalid  although  commenced  on  Sunday,  if  not  <M)m- 
pleted  till  another  day,  nor  if  it  merely  grow  out  of  a  transaction 
which  took  place  on  Sunday,  (a;)     And  a  note,  though  signed  on 

(0  [Towle  V.  Larrabee,  26  Maine,  464;  Cumberland  v.  Mayberry,  48  Maine,  198; 

Adams  v.  Hamell,  2  Doug.  (Mich.)  73;  State  Capital   Bank    v.   Thompson,    42 

GosB  V.  Whitney,  27  Vt.  272 ;  Lovejoy  v,  N.  H.  369 ;  Vinton  v.  Peck,  14  Mich. 

Whipple,  18  lb.  379;  Cranson  v.  Goes,  287;   Saltmanb  v.  Tuthill,  13  Ala.  390, 

107  Mass.  440,  441 ;  Pattee  v.  Greeley,  13  406  ;    Clark  v.  Pease,   41    N.    H.   414  ; 

Met.  284;  Pope  v.  Linn,  50  Maine,  83;  Clinton  Nat.  Bank  v.  Graves,  48  Iowa, 

Benson  v.  Drake,  55  lb.  555;  Hilton  v.  228;  Johns  v.  Bailey,  45  lb.  241.    See  the 

Houghton,  35  lb.  143;  Rainey  i;.  Capps,  case  of  Stevens  v.  Wood,  127  Mass.  123. 

22  Ala.  288.]  But  the  indorsee  of  a  note  otherwise  valid 

(u)  Allen  V.  Beming,  14  N.  H.  133;  cannot  maintain  an  action  on   -^     tf    ^^ 

Saltmarsh  v.   Tuthill,  13  Ala.  390.     [In  it  in  his  own  name  against   indonedooi 

OraasoQ         Cranson  v.  Gobs,  107  Mass.  the  maker,  if  he  procured  it   °°"^y* 

V.  OoM.  ^39^  which  was  an  action  on  a  to  be  indorsed  by  the  payee  on  the  Lord's 

promissory  note  by  an  indorsee  against  the  day,  because  in  the  prosecution  of  his  suit 

maker,  it  appeared  that  the  plaintiff  was  he  would  be  obliged  to  rely  on  an  "  illegal 

a  bond  fide  holder  of  the  note  in  suit,  for  transaction,"  i.e.  an  indorsement  made  on 

a  valuable  consideration,  and  that  he  ob-  the  Lord's  day.     Benson  v,  Drake,  55 

tained  it  before  it  was  due,  without  notice  Maine,  555.] 

of  any  defect,  illegality,  or  other  infirmity  (x)  Stackpole  v.  Simonds,  23  N.  H.  229 ; 
in  it.  It  also  appeared  that  the  contract.  Smith  v.  Bean,  15  lb.  577;  Sumner  v, 
upon  which  the  note  itself  was  based,  was  -  Jones,  24  Vt.  317;  Goss  v.  Whitney, 
made  upon  Sunday;  and  that  the  note  lb.  187;  Butler  v.  Lee,  11  Ala.  885; 
was  made,  signed,  and  fully  delivered  [Merrill  v.  Downs,  41  N.  H.  72 ;  Adams 
upon  Sunday,  to  the  original  payee.  The  v.  Gny,  19  Vt.  358 ;  Barron  v.  Pcttes, 
note  bore  date  of  the  succeeding  Wednes-  18  lb.  385;  Lovejoy  v.  Whipple,  lb.  379; 
BightA  of  in-  day.  Gray  J.,  delivering  the  Cameron  v.  Peck,  37  Conn.  555 ;  Saylei 
SSto^^e  judgment  of  the  court,  said :  ».  Wellman,  10  R.  1.  465.  But  where  the 
on  Sandsy.  "  The  plaintiff,  therefore,  not  sale  is  made  and  the  property  is  delivered, 
having  participated  in  any  violation  of  so  far  as  the  vendor  is  concerned,  on  Sun- 
law,  and  having  taken  the  note  before  its  day,  the  contract  will  be  void,  although 
maturity,  for  good  consideration  and  with-  the  property  purchased  is  act-  ifoontfieth 
out  notice  of  any  illegality  in  its  inception,  ually  taken  by  the  purchaser  ^'^''^"Jj^ 
may  maintain  an  action  thereon  against  into  his  possession,  on  some  it  is  void; 
the  maker.  To  hold  otherwise  would  be  subsequent  day.  Smith  v.  SJ^iT 
to  allow  that  party,  who  alone  had  been  Bean,  15  N.  H.  577;  Allen  v.  pieced, 
guilty  of  a  breach  of  the  law,  to  set  np  Deming,  14  lb.  133.  Where  stipulatioBS 
his  own  illegal  act  as  a  defence  to  the  suit  for  a  sale  of  chattels  were  made  on  a 
of  an  innocent  party."  This  view  is  sup-  secular  day,  but  the  contract  was  afte^ 
ported  by  the  judgments  of  all  the  courts,  wards  completed  by  delivery  on  Sunday, 
English  and  American,  that  have  consid-  the  contract  was  held  to  be  illegal.  Smith 
ered  the  question.  Begbie  v.  Levi,  1  C.  v.  Foster,  41  N.  H.  215.  The  subject  is 
&  J.  180;  S.  C.  1  Tyrwh.  130;  Houliston  very  fully  discussed  by  Sargent  J.  in  this 
V.  Parsons,  9  Upper  Canada,  681 ;  Crom-  case.  And  so  it  would  seem  the  contract 
bie  V,  OverholtjEer,  1 1  lb.  55 ;  Bank  of  will  not  be  enforced  unless  it  can  be  car- 
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Sunday,  may  be  enforced  if  delivered  on  some  other  day ;  (y)  and 
when  the  vendee  has  obtained  possession  of  the  property  sold  to 
him  on  Sunday,  with  the  assent  of  the  vendor,  it  is  held  that  the 
title  has  passed,  and  that  he  may  maintain  his  possession  under 
the  void  contract  as  against  both  the  vendor  and  his  creditors,  (z) 
§  558.  There  is  great  conflict  of  decisions  on  the  question 
whether  the  vendee  becomes  liable  (either  under  a  new  contract, 
or  by  reason  of  a  ratification  of  the  old  one)  when  he  takes  pos- 

ried  oat  without  invoking  the  aid  of  any  Allen,  139 ;  Hall  v.  Corcoran,  107  Mass. 
of  the  terms  agreed  upon  the  Lord's  day,  259;  Horton  v.  Buffington,  105  lb.  399; 
although  the  contract  may,  in  other  re-  Gray  J.  in  Cranson  v.  Goss,  107  lb.  441 ; 
spects,  have  been  made  on  a  secular  day.  Ladd  v.  Rogers,  11  Allen,  209.  "The 
See  Bradley  v.  Rea,  14  Allen,  20 ;  Day  v.  disability  on  the  part  of  the  seller  to 
McAllister,  15  Gray,  433;  Cranson  v.  reclaim  the  goods  will  avail  the  pur- 
Gk>6s,  107  Mass.  441 ;  Pope  v.  Linn,  50  chaser  holding  them  as  a  sufficient  title." 
Maine,  83;  Tillock  v.  Webb,  56  lb.  100;  Ames  J.  in  Horton  v.  Buffington,  105 
Plaisted  v.  Palmer,  63  lb.  576 ;  Morgan  Mass.  400  ;  Mjers  v.  Meinrath,  101  lb. 
V.  Bailey,  59  Ga.  683;  Bryant  v.  Booze,  366;  King  v.  Green,  6  Allen,  139.  In 
55  lb.  438.  Where  goods  are  sold  and  Mvers  t;.  Meinrath,  101  Mass.  369,  it  was 
delivered  to  two  persons  on  the  Lord's  decided  by  the  court,  and  clearly  and  forci- 
day,  the  sale  being  induced  by  the  false  bly  maintained  by  Weils  J.  in  delivering 
representations  of  one  of  them  on  a  pre-  the  opinion,  that  an  action  will  not  lie  in 
vious  day,  and,  on  a  subsequent  day,  not  Massachusetts  for  the  conver-  Sunday  eon. 
being  on  the  Lord's  day,  the  seller  de-  sion  of  a  chattel,  sold  and  de-  J^*  ^jjjj* 
mands  the  price  of  the  latter,  and  he  livered  by  the  plaintiff  to  the  cuted,  i&w 
promises  to  pay  it,  this  amounts  to  a  sale  defendant  in  exchange  for  an-  tte7 where  it 
to  him,  and  he  is  liable  for  the  price,  other  chattel,  on  the  Lord's  finds  them. 
Winchell  v.  Carey,  115  Mass.  560.  So  day,  and  retained  by  the  defendant  after- 
where  a  party  sold  and  delivered  to  an-  wards,  notwithstanding  the  plaintiff  re- 
other  on  Sunday  a  pair  of  horses  for  turns  the  chattel  for  which  it  was  ex- 
$340,  and  on  the  following  Tuesday  the  changed,  and  demands  a  corresponding 
purchaser  paid  $200,  and  gave  a  note  for  return  by  the  defendant.  Where  the 
$140,  on  which  the  seller  afterwards  owner  of  a  wagon  sold  it  on  the  Lord's 
brought  an  action,  it  was  held  that,  al-  day  to  one  who  resold  it  to  a  third  person, 
though  the  contract  was  originally  made  who  was  ignorant  that  his  vendor  had 
on  Sunday,  the  plaintiff  was  entitled  to  bought  it  on  the  Lord's  day,  it  was  held 
recover  by  reason  of  its  subsequent  ratifi-  that  it  was  not  liable  to  be  taken  for  a 
cation,  and  also  by  reason  of  a  new  prom-  debt  against  the  original  owner.  Horton 
ise,  for  which  the  retention  of  the  property  v.  Buffington,  supra.  The  property  passes 
was  a  sufficient  consideration.  Sayles  v,  hy  a  sale  though  made  on  Sunday,  and 
Wellman,  10  R.  L  465.]  the  contract  being  thus  executed  will  not 

[y)  Hilton  v.  Houghton,  35  Maine,  143;  be  disturbed  on  the  ground  of  illegality. 

Lovejoy  v.  Whipple,  18  Vt.  379 ;  Cloogh  Green  u.  Grodf  rey,  44  Maine,  25, 27 ;  Levet 

V,  Davis,  9  N.  H.  500 ;  Hill  v.  Dunham,  7  v.  Creditors,  22  Louis.  Ann.  105  ;  Hall  v. 

Gray,  543.  Costello,  48  N.  H.  176 ;   Beauchamp  v, 

(«)  Smith  V.  Bean,  15  N.  H.  577  ;  Allen  Comfort,  42  Miss.  94 ;  Frazer  v,  Robinson, 

V.  Deming,  14  lb.  133;  [Myers  v.  Mein-  lb.  121 ;  Thompson  v.  Williams,  58  N.  H. 

rath,  101  Mass.  868;   King  v.  Green,  6  248.] 


642  AVOIDANCE  OF  THE  CONTBAOT.  [BOOK  IQ. 

sesssion  of  the  thing  sold  on  some  other  day,  after  making  a  pur- 
chase of  it  on  Sunday.  The  case  of  Williams  v.  Paul,  (a)  and  the 
observations  of  Parke  B.  seriously  questioning  its  authority,  (6) 
have  been  much  discussed  in  the  American  courts.  In  the  case 
of  Adams  v.  Gay  (o)  the  purchaser  refused,  at  the  request  of  the 
vendor,  to  rescind  the  contract  and  return  the  thing  sold,  and  this 
was  held  to  be  an  affirmation  of  the  Sunday  bargain,  and  to  ren- 
der the  purchaser  liable ;  and  in  Sargent  v.  Butts  ((2)  the  same 
court  held  that  a  subsequent  promise  ratified  an  award  made  on 
Sunday,  so  that  an  action  would  lie  on  the  award.  So  in  Sumner 
V.  Jones  (e)  where  a  note  was  given  on  Sunday  for  the  price  of  a 
horse  sold  that  day,  and  the  buyer  afterwards  made  payments 
on  account  of  the  note,  it  was  held  that  these  payments,  coupled 
with  his  retaining  the  horse  in  his  possession,  were  a  ratification  of 
the  contract,  entitling  the  vendor  to  recover  the  sum  remaining 
due  on  the  note.  In  Alabama,  (/)  however,  and  in  New  Hamp- 
shire (^)  the  courts  have  rather  been  inclined  to  follow  the  opin- 
ion of  Parke  B.  than  the  decision  in  Williams  v.  Paul.  In  the  case 
of  Boutelle  v.  Melendy,  (^)  the  New  Hampshire  court  expressly 
held  that  an  illegal  contract  is  incapable  of  ratification  or  of  form- 
ing a  good  consideration  for  a  subsequent  promise.  (A) 

§  569.  The  French  Civil  Code,  art.  1133,  provides  that  "  the 

(a)  6  BiDg.  653.  240,  244,  note  (a) ;  Reeves  v.  Batcher,  2 

(6)  Ante,  §  554.  Vroom  (N.  J.),  224;  Myers  v.  Memnth, 

(c)  19  Vt.  358.  101  Mass.  368;  Ryno  v.  Darby,  20  N.J. 

(d)  21  Vi.  99.  Eq.  (5  C.  E.  Green)  231 ;  Finn  v.  Dona- 
(6)  24  Vt.  317.  [See  Harrison  v.  Col-    hue,  35  Conn.  216;  Pate  v.  Wright,  30 

ton,  31  Iowa,  16.]  Ind.  476.    But  see  Sayles  v,  Wellman,  10 

(/)  Butler  v.  Lee,  11  Ala.  885.  B.  L  467,  468.    As  to  cases  arising  in 

{g)  Allen  v.  Doming,  14  N.  H.  133,  and  states  where  the  hours  of  the  Lord's  day 

Boutelle  v.  Melendy,  19  lb.  196.  are  fixed  by  statute  at  less   Stetuta 

{h)  [A  contract  made  in  violation  of  than  twenty^fonr,  and  being  ^^^!hi!th 
the  Lord's  day  in  Massachusetts  is  abso-  affected  by  that  proyision,  Locd-t  <toj. 
lutely  void  and  incapable  of  ratification,  see  Nason  v.  Dinsmore,  34  Maine,  391; 
Day  V.  McAllister,  15  Gray,  433;  Ladd  v.  Bryant  v.  Biddeford,  39  lb.  193;  Mer- 
Rogers,  11  Allen.  209;  Bradley  v.  Rea,  riam  v.  Steams,  10  Cuah.  257;  HiUer  v. 
14  lb.  22;  Hazard  v.  Day,  lb.  487;  English,  4  Strobh.  486.  As  to  the  effect 
Cranson  v.  Goss,  107  Mass.  440,  441.  of  the  fact  that  a  contract  is  dated  on 
In  Tuckerman  v.  Hinklcy,  7  Allen,  454,  Sunday,  see  Nason  v.  Dinsmore,  34  Maine, 
455,  Chapman  J.  said:  ''  The  case  of  Wil-  391  ;  Bustin  v.  Rogers,  11  Cush.  346;  Hia 
liams  17.  Paul  is  not  to  be  relied  on,  be-  v.  Dunham,  7  Gray,  543;  Hilton  v.  Hough- 
cause  Farke  B.  afterwards  expressed  a  ton,  35  Maine,  143 ;  Cranson  v.  Goss,  107 
doubt  whether  it  could  be  supported  in  Mass.  443.] 
law."    Simpson  v.  NichoUs,  3  M.  &  W. 
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consideration  (Za  cauae^  of  a  contract  is  unlawful,  when  prohibited 
by  law,  or  contrary  to  good  morals  or  public  order.'*  French 
Under  this  article  the  decisions  are  very  much  the  same  ^^®* 
as  those  in  our  own  reports,  and  they  are  collected  by  Sirey  in  his 
Code  Civil  Annot^,  (i)  under  arts.  902  and  1133.  One  of  the 
cases  establishes  the  illegality  of  a  bai^ain  not  likely  to  occur  in 
England :  that  by  which  an  organizer  of  dramatic  successes  (un 
entrepreneur  de  micces  dramatiqueB)  engages  to  insure,  by  means 
of  hired  applauders  (claqueurs)^  the  success  of  actors  or  of  pieces 
performed  by  them,  (i) 

(i)  Sirey,  V.  41,  1,  625 ;  D.  P.  41,  I,  128. 
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§  560.  The  rules  of  law  on  the  subject  of  conditions  in  con- 
tracts are  very  subtle  and  perplexing.  Whether  a  prom-  Preiim- 
ise  made  or  an  obligation  assumed  by  one  party  to  a  marks.  * 
contract  is  dependent  on,  or  independent  of,  the  promise  made 
by  the  other ;  whether  it  be  a  condition  to  be  performed  before  or 
concurrently  with  any  demand  on  the  other  party  for  a  compli- 
ance with  his  promise ;  or  whether  it  may  be  neglected,  at  the 
peril  indeed  of  a  cross  action,  but  without  affecting  the  right  to 
sue  the  other  party,  are  questions  on  which  the  decisions  have 
been  so  numerous  (and  in  many  instances  so  contradictory),  and 
the  distinctions  so  refined,  that  no  attempt  can  here  be  made  to 
do  more  than  enunciate  a  few  general  principles.  An  examina- 
tion of  the  cases  will  be  restricted  to  such  as  have  special  refer- 
ence to  sales  of  goods,  (a) 

§  661.  The  subjects  of  representation,  warranty,  conditions,  and 
fraud  run  so  closely  together,  and  are  so  frequently  in-   Qenerai 
tertwined,  (a^)  that  it  is  very  difficult  to  treat  each  sep-  J^^^Pq®* 
arately  ;  and  it  will  be  convenient  here,  although  these  nitions. 
different  topics  need  independent  consideration,  to  give  an  outline 
of  the  general  principles  applicable  to  the  whole  subject  as  rec- 
ognized in  the  most  recent  decisions.     A  representation  ^^^^^^j^. 
is  a  statement  or  assertion  made  by  one  party  to  the  t*tion. 
other,  before  or  at  the  time  of  the  contract,  of  some  matter  or 
circumstance  relating  to  it.     A  representation,  even  though  con- 
tained in  a  written  instrument,  is  not  an  integral  part  of  the  con* 
tract,  (a^)    Hence  it  follows,  that  even  if  it  be  untrue,  the  contract 
in  general  is  not  broken,  nor  is  the  untruth  any  cause  of  action, 
unless  made  fraudulently.     To  this  general  rule  there  is  a  special 
exception,  in  the  case  of  marine  policies  of  insurance,  founded  on 
reasons  which  need  not  be  here  discussed.  (6)     The  false  repre- 
sentation becomes  a  frauds  as  has  been  already  explained  (book 
III.  ch.  ii,),  when  the  untrue  statement  wsis  made  with  a  knowl- 
edge of  its  untruth,  or  dishonestly,   or  with  reckless  ignorance 
whether  it  was  true  or  false  ;  ((?)  or  when  it  differs  from  the  truth 

(a)  For  the  general    subject,  see  the  {a})  [Larey  ».  Taliaferro,  57  Ga.  443.  | 

notee  to  Pordage  v.  Cole,  1  Wms.  Saund.  (a*)  [Wilson  Sewing  Machine  Co.  v, 

320,  and    to    Peeters  v»  Opio,  2  Wms.  Sloan,  50  Iowa,  367.] 

Saunders,    352;    Cutter    v,    Powell,    2  (6)  [See  2  Chittj  Contr.  (lUh  Am.  ed.) 

Smith's  L.  C.  1,  and  the  numerous  au-  1045, 1046,  and  note  (g).] 

thorities  in  the  notes;  Leake  on  Contracts,  (c)  Elliott  v.  Von  Glehn,  13  Q.  B.  632 ; 

ch.  3,  8.  2.  18  L.  J.  Q  B.  221 ;  Wheelton  v.  Hardisty, 
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eo  grossly  and  anreasonably  as  to  evince  a  dishonest  purpose,  (cf) 
When  the  representation  is  made  in  writing,  instead  of  words,  it 
is  plain  that  its  nature  is  not  thereby  altered,  and  in  either  case 
a  question  may  arise  whether  the  statement  be  not  something 
more  than  a  mere  representation,  whether  it  be  not  part  of  the 
contract.     On  a  written  instrument  this  is  a  question  of  construc- 
tion, one  of  law  for  the  court,  not  one  of  fact  for  the  jury.    When- 
ever it  is  determined  that  a  statement  is  really  a  substantial  part 
of  the  contract,  then  comes  the  nice  and  difficult  question,  Is  it  a 
condition  precedent  ?  or  is  it  an  independent  agreement  ?  a  breach 
of  which  will  not  justify  a  repudiation  of  the  contract,  but  only  a 
cross  action  for  damages.    The  cases  show  distinctions  of  extreme 
nicety  on  this  point,  of  which  a  striking  example .  is  afforded  in 
charter-parties,  where  a  statement  that  a  vessel  is  to  sail  or  to  be 
ready  to  receive  cargo  on  a  given  day  has  been  decided  to  be  a 
condition,  (e)  but  a  stipulation  that  she  shall  sail  with  all  con- 
venient speed,  or  within  a  reasonable  time,  is  held  to  be  an  inde- 
pendent agreement.  (/)     In  determining  whether  a  representa- 
tion or  statement  is  a  condition  or  not,  the  rule  laid  down  by 
Lord   Mansfield   in   Jones   v.    Barkley  (^)   remains  unchanged, 
^^  that  the  dependence  or  independence  of  covenants  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of   the  parties,  and 
that  however  transposed  they  might  be  in  the  deed,  their  prec- 
edency must  depend  on  the  order  of  time  in  which  the  intent  of 
the  transaction  requires  their  performance.  (K)     And  the  rules 
for  discovering  the  intention  are  mainly  these  : 


8  £.  &  B.  232 ;  27  L.  J.  Q.  B.  241 ;  Reese 
Silver  Mining  Co.  r.  Smith,  L.  B.  4  £ng. 
Ap.  64. 

(d)  Barker  v.  Windle,  6  E.  &  B.  675; 
S.  C.  25  L.  J.  Q.  B.  349. 

(e)  Glaholm  w.  Hays,  2  M.  &  G.  257 ; 
Oliver  v.  Fielden,  4  Ex.  135;  Croockewic 
V,  Fletcher,  1  H.  &  N.  893 ;  26  L.  J.  Ex. 
153;  Seeger  t;.  Duthie,  8  C.  B.  N.  S.  45; 
29  L.  J.  C.  P.  253. 

(/)  Tarrabochia  ».  Hickie,  1  H.  &  N. 
183  ;  26  L.  J.  Ex.  26 ;  Dimech  v.  Corlett, 
12  Mooro  P.  C.  C.  199;  Clipsham  v.  Ver- 
tue,  5  Q.  B.  265 ;  M' Andrew  t;.  Chappie, 
L.  R.  1  C.  P.  643 ;  35  L.  J.  C.  P.  281. 

{g)  2  Doug.  684-691. 

{h)  [The  question,  whether  covenants 


are   dependent   or  independent,  depends 

upon  the  intention  of  the  par-   whether 

ties,  and  the  nature  of  the  acts  ~^'!!*^ 
'  are  (tepeod* 

to  be  performed.    Howland   cncorindt- 
t;.  Leach,  11  Pick.  151 ;  Shaw   JSIjJSiof 
C.  J.  in  Knight  ».  New  Eng-   intoot»o. 
land  Worsted  Co.  2  Cusb.  287 ;  Leonard 
17.  Dyer,  26  Conn.  176,  177;  Johnson  r. 
Reed,  9  Mass.  78 ;  Brokenbrough  v.  Ward, 
4  Rand.  352 ;  Gardner  u.  Corson,  15  Massi 
500 ;  Bean  v,  Atwater,  4  Conn.  3 ;  Kane 
V.  Hood,  13  Pick.  281,  282;  Mill  Dam 
Foundry  v.  Hovey,  21  lb.   439;   Ellioii 
9.  Hewitt,  11  U.  C.  Q.  B.  292 ;  James  f. 
Burchell,  7  Daly,  531 ;  Phillips  v.  AUe- 
ghany  Car  Co.  82  Penn.  St.  368 ;  Mai- 
comson  v,  Morton,  11  Ir.  L.  R.  230;  King 
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§  662.  1.  Where  a  day  is  appointed  for  doing  any  act,  and  the 
day  is  to  happen  or  may  happen  before  the  promise  by 
the  other  party  is  to  be  performed,  the  latter  may  bring  constmc- 

....  '^     g  1  •   1    •  A.  j'x«  tionfordis- 

action  before  performance,  which  is  not  a  condition  prec-  covering 
edent :  aliter^  if  the  day  fixed  is  to  happen  after  the  *^^®°^*°'^- 
performance,  for  then  the  performance  is  deemed  a  condition  prec- 
edent, (i)  2.  When  a  covenant  or  promise  goes  only  to  part  of 
the  consideration,  and  a  breach  of  it  may  be  paid  for  in  damages, 
it  is  an  independent  covenant,  not  a  condition,  (i^)  8.  Where 
the  mutual  promises  go  to  the  whole  consideration  on  both  sides, 
they  are  mutual  conditions  precedent :  formerly  called  dependent 
conditions,  (i)     4.  Where  each  party  is  to  do  an  act  at  the  same 


Philip  Mills  V.  Slater,  12  R.  L  82 ;  Phelps 
V,  Hubbard,  51  Vt.  489 ;  Moore  v.  Waldo, 
69  Mo.  277.  "In  construing  a  mutual 
agreement,  in  which  there  are  several 
stipulations  on  both  sides,  the  question, 
whether  one  is  absolute  and  independent, 
or  conditional,  and  made  to  depend  on 
something  first  to  be  done  on  the  other 
side,  does  not  depend  on  any  particular 
form  of  words,  or  upon  any  collocation  of 
the  different  stipulations ;  but  the  whole 
instrument  is  to  be  taken  together,  and  a 
careful  consideration  had  of  the  Tarious 
things  to  be  done,  to  decide  correctly  the 
order  in  which  they  are  to  be  done." 
"  When,  in  the  order  of  events,  the  act  to 
be  done  by  the  one  party  must  necessarily 
be  done  before  the  other  can  be  done,  it  is 
necessarily  a  condition  precedent,  although 
there  be  a  stipulation  for  liquidated  dam- 
ages  for  the  breach  on  each  side,  and  al- 
though there  be  a  fixed  future  time  for 
payment,  sufficiently  distant  to  huve  the 
work  done  in  the  mean  time."  Shaw  C. 
J.  in  Cadwell  v.  Blake,  6  Gray,  407,  409. 
Some  of  the  stipulations  of  an  entire  con- 
tract may  be  dependent  and  others  inde- 
pendent, according  to  their  nature  and  the 
order  of  performance.  Shaw  C.  J.  in 
Knight  V.  New  England  Worsted  Co.  2 
Cush.  287 ;  Couch  v.  Ingersoll,  2  Pick. 
292;  Kane  v.  Hood,  13  lb.  281.  Where 
A.  agrees  to  supply  certain  machines,  ac- 
cording to  a  model  to  be  furnished  by  B., 
the  furnishing  of  the  model  is  a  condition 


precedent.  Savage  Manuf.  Co.  9.  Arm- 
strong, 19  Maine,  147  ;  Shaw  C.  J.  in  Mill 
Dam  Foundry  v.  Hovey,  21  Pick.  439.  So 
where,  by  the  terms  of  a  contract,  goods 
are  to  be  delivered  at  a  particular  place, 
they  must  be  delivered  at  that  place  before 
a  recovery  can  be  had  for  the  price  of 
them.  Savage  Manuf.  Co.  v.  Armstrong, 
supra.  Where  one  agrees  to  perform  la- 
bor on  articles  to  be  furnished  by  another, 
the  furnishing  of  the  articles  is  a  condi- 
tion precedent  to  the  performance  of  the 
labor.  Clement  v.  Clement,  8  N.  H.  210 ; 
Thomas  v.  Cadwallader,  Wiiles,  496 ; 
Knight  V.  New  England  Worsted  Co.  2 
Cush.  286 ;  Hill  v.  Hovey,  26  Vt.  109.] 

(t)  [Eastman  J.  in  Sumner  v.  Parker, 
36  N.  H.  454;  Putnam  v.  Mellen,  34  lb. 
71,  79;  Rice  J.  in  Aliard  v,  Belfast,  40 
Maine,  376;  Elliott  v.  Hewitt,  11  U.  C. 
Q.  B.  292 ;  Murphy  v.  Scarth,  16  lb.  48  ; 
Driscall  v.  Barker,  2  Pugsley  &  Burbridge 
(N.  B.),  407 ;  Sheeren  v.  Moses,  84  ill. 
448.] 

(i'l)  [Tate  V,  The  Port  Hope  &c.  Rail- 
way Co.  17  U.  C.  Q.  B.  354;  Auchter- 
lonie  ».  Aems,  25  U.  C.  C,  P.  403.] 

(k)  See  Glazebrook  o.  Woodrow,  8  T. 
R.  366;  [Shaw  C.  J.  in  Mill  Dam  Foun- 
dry V.  Hovey,  21  Pick.  439 ;  and  in  Knight 
17.  New  England  Worsted  Co.  2  Cush. 
285-287;  Hopkins  v.  Young.  11  Mass. 
302 ;  Tileston  v,  Newell,  13  lb.  406;  Dox 
u,  Dey,  3  Wend.  356  ;  Willington  v. 
West  Boylston.  4  Pick.  101, 103 ;  Cole  v. 
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time  as  the  other,  as  where  goods  in  a  sale  for  cash  are  to  be  de- 
livered by  the  vendor,  and  the  price  to  be  paid  by  the  buyer ; 
these  are  concurrent  conditions,  and  neither  party  can  maintain 
an  action  for  breach  of  contract,  without  averring  that  he  per- 
formed or  offered  to  perform  what  he  himself  was  bound  to  do.  (T) 
5.  Where  from  a  consideration  of  the  whole  instrument  it  is  clear 
that  the  one  party  relied  upon  his  remedy,  and  not  upon  the  per- 
formance of  the  condition  by  the  other,  such  performance  is  not 
a  condition  precedent.  But  if  the  intention  was  to  rely  on  the 
performance  of  the  promise,  and  not  on  the  remedy,  the  perform- 
ance is  a  condition  precedent,  (ni) 

§  563.  In  applying  these  rules  of  construction,  the  circumstances 
under  which  the  contract  was  made,  and  the  purpose  for  which  it 
was  made,  are  to  be  taken  into  consideration.  The  same  state- 
ment may,  under  certain  circumstances,  be  merely  a  description 
or  representation,  and  under  others,  the  most  substantial  stipula- 
tion in  the  contract ;  as,  for  instance,  if  a  vessel  were  described 
in  a  charter-party  as  a  "  French  vessel,"  these  words  would  be 
merely  a  description  in  time  of  peace ;  but  if  England  were  at  war, 
and  France  at  peace,  with  America,  they  would  form  a  condition 
precedent  of  the  most  vital  importance,  (n) 

§  564.  Although  a  man  may  refuse  to  perform  his  promise  till 
Conditions    the  Other  party  has  complied  with  a  condition  precedent, 

precedent  .  .  .    , 

may  be  yet  if  he  has  received  and  accepted  a  substantial  part  of 
that  which  was  to  be  performed  in  his  favor,  the  condi- 
tion precedent  chan^ges  its  character^  and  becomes  a  war- 
ranty or  independent  agreement^  affording  no  defence  to 
an  action,  but  giving  right  to  a  cross  action  for  dam- 


changed 

into  war- 
ranty by 
acceptance 
of  partial 
perform- 
ance. 


Hester,  9  Ired.  23 ;  Brown  v.  Cannon,  5 
Gilman,  174.] 

(/)  [Baker  ».  Booth,  Draper  (U.  C), 
65  ;  Walsh  v.  Brown,  18  U.  C.  C.  P.  60  ; 
Koster  v.  Holden,  16  lb.  331 ;  Clark  v. 
Weia,  87  111.  438.]  These  rules  are  (in 
substance)  given  in  I  Wms.  Saunders, 
320  b ;  and  adopted  in  the  notes  to  Cutter 
17.  Powell,  2  Sm.  L.  C.  1 .  The  general  state- 
ment of  the  law  applicable  to  conditions 
in  the  preliminary  remarks  in  this  cha])ter 
is  mainly  based  on  the  judgment  of  the 
exchequer  chamber  in  Bchn  r.  Burness,  3 
B.  &  S.  751 ;  32  L.  J.  Q.  B.  204 ;  [Sweeny 
V.  Godard,  4  Allen,  (N.  B.)  300.] 


(m)  Per  Jenris  C.  J.  in  Roberts  r.  Brett, 
18  C.  B.  561  ;  25  L.  J.  C.  P.  280;  and  see 
the  opinions  of  the  lords  in  (his  case  in  11 
H.  L.  Cas.  337  ;  [ante,  §  561,  and  cases  in 
note  (A).  "  Where  time  is  given  for  the 
performance  on  one  side,  and  payments 
are  to  be  made  by  the  other  within  snch 
time,  it  is  certain  that  the  making  of  the 
payments  cannot  depend  upon  a  full  and 
complete  performance."  Shaw  C.  J.  in 
Lord  V.  Belknap,  1  Cush.  279,  284.] 

(n)  Behn  v.  Burness,  3  B.  &  S.  751,  per 
Williams  J.  "[and  note  at  the  end]. 
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ages,  (^o)  The  reason  is,  that  it  would  be  unjust,  under  such 
circumstances,  that  a  party  who  has  received  a  part  of  the  con- 
sideration for  which  he  bargained  should  keep  it  and  pay  nothing, 
because  he  did  not  receive  the  whole.  The  law,  therefore,  obliges 
him  to  perform  his  part  of  the  agreement,  and  leaves  him  to  his 
action  of  damages  against  the  other  side  for  the  imperfect  per- 
formance of  the  condition.  It  is  in  the  application  of  this  rule 
that  the  cases  have  not  been  harmonious,  and  the  practitioner  is 
often  embarrassed  in  advising  ;  for  the  courts  draw  a  distinction 
between  what  is  and  what  is  not  a  substantial  part  of  the  con- 
tract, in  determining  whether  the  original  condition  precedent  has 
become  converted  ex  post  facto  into  an  independent  agreement. 
Some  cases  are  referred  to  in  the  note.  (/>) 

§  565.  Apart  from  this  modification  of  the  principle,  in  cases 
where  one  of  the  parties  had  accepted  a  portion  of  the   condition 
benefit  of    the  condition,  which  was  stipulated  in   his  Smgf  be"' 
favor,  and  has  thus  ex  post  facto  changed  its  nature,  the   pjjfoj^ed 
rule  is  very  c^eneral  and  uniform  that  the  condition  prec-   before  the 

•^   °  ^  party 

edent  must  be  fully  and  strictly  performed  before  the  bound  to 

party  on  whom  its  fulfilment  is  incumbent  can  call  on  demand 

the  other  to  comply  with  his  promise,  (y)  fro^nfthe^* 

§  566.  But  the  necessity  for  performing  the  condition  <*^®'' 

(o)  Ellen  V,  Topp,  6  Ex.  424;  Behn  v.  mour  v.  Bennett,  14  Mass.  266;  Mazoue 

Burness,  3  B.  &  S.  751,  and  note;  32  L.  v.  Caze,  18  La.  An.  13;  Shaw  v.  Turn- 

J.  Q.  B.  204.    f See  Dwinel  v.  Howard,  30  pike   Co.  2  Penn.  454  ;  Albany  Dutch 

Maine,  258 ;  Holden  Steam  Mill  Co.  v.  Church  v.  Bradford,  8  Cowen,  457  ;  Suth- 

Westcrvelt,  67  lb.  446.]  erland  v.  Gilmour,  2  Allen  (N.  B.),  481  ; 

(/))  Jonassohn  v.  Young,  4  B.  &  S.  296 ;  Tanner  o.  D'Everado,  3  U.  C.  Q.  B.  154 ; 

32  L.  J.  Q.  B.  385 ;  Graves  v.  Legg,  9  Ex.  Levy  v.  Burgess,  64  N.  Y.  390 ;  Downey  v. 

709 ;  23  L.  J.  Ex.  228;  White  v,  Becton,  O'Donnell,  86  111.  49;  Murray  v.  Baker, 

7  H.  &  N.  42 ;  30  L.  J.  Ex.  373  ;  Hoare  6  Hun,  264 ;  Schenke  ».  Rowell,  7  Daly, 

V.  Rennie,  5  H.  &  N.  19  ;  29  L.  J.  Ex.  73 ;  286 ;  Jones  v.  United  States,  96  U.  S.  24  ; 

Pust  V.  Dowie,  5  B.  &  8.  20  ;  82  L.  J.  Q.  Sullivan  v.  Byrne.  10  So.  Car.  122.    If 

B.  179;  Ellen  v.  Topp,  6  Ex.  424 ;  Behn  a  person  contract  to  make  an  article  to 

V.  Bnrness,  3  B.  &  S.  751  ;  32  L.  J.  Q.  B.  ^  the  satisfaction  of  a  certain    xgroement 

204;  Dimech  ».  Corlett,  12  Moore  P.  C.  person,  there  can  be  no  re-   *?"**'«"" 

199 ;  Bradford  v.  Williams,  L.  R.  7  Ex.  covery  unless  that  person  is    igfaction  of 

'  260 ;  Stanton  v.  Richardson,  L.  R.  7  C.  P.  satisfied,  no  matter  how  nn-   ▼«»^««- 

421-436,  per  Brett  J. ;  Heilbntt  v.  Hick-  reasonable    his    dissatisfaction    may    be. 

son,  L.  R.  7  C.  P.  450,  451,  per  Bovill  C.  Brown  v.  Foster,  113  Mass.  136 ;  Hoffman 

J.;  Wms.  Saunders,  ed.  1871,  vol.  1,  p.  v.  Gallaher,  6  Daly,  42 ;  Zaleski  w.  Clark, 

554  ;  [Maryland  Fertilizing  Co.  v.Lorentz,  44  Conn.  218  ;  Gray  v.  Central  R.  R.  Co. 

44  Md.  218.]  11  Hun,  70 ;  Gibson  v.  Cranage,  39  Mich. 

(q)  [See  Hunt  v,  Liverraore,  5  Pick.  49.    See  Daggett  ».  Johnson,  49  Vt.  345.] 
395  ;    Dana   v.    King,  2  lb.   155 ;   Sey- 


550 


PERFORMANCE  OF  THE  CONTRACT. 


[book  nr. 


precedent  may  be  waived  by  the  party  in  whose  favor  it  is  stipo- 
Perform-  lated,  either  expressly  or  by  the  implication  resalting 
be  waived,  from  his  acts  or  conduct.  (9^)  This  waiver  is  implied  in 
all  cases  in  which  the  party  entitled  to  exact  performance  either 
hinders  or  impedes  the  other  party  in  fulfilling  the  condition,  (9^ 
or  incapacitates  himself  from  performing  his  own  promise,  or  ab- 
solutely refuses  performance,  so  as  to  render  it  idle  and  useless 
for  the  other  to  fulfil  the  condition.  No  authority  is  needed,  of 
course,  for  the  proposition  that  the  party  in  whose  favor  the  con- 
dition has  been  imposed  may  expressly  waive  it.  The  cases,  how- 
ever, are  numerous  to  establish  the  propositions  above  stated,  in 
relation  to  the  implied  waiver. 

Waiver  §  567.  If  a  man  offer  to  perform  a  condition  precedent 

certafr?  *"  ^^  favor  of  another,  and  the  latter  refuse  to  accept  the 
*^®*'  performance,  or  hinder  or  prevent  it,  this  is  a  waiver, 

and  the  latter's  liability  becomes  fixed  and  absolute.  As  long 
Perform-  ago  as  1787,  Ashhurst  J.,  in  delivering  the  opinion  of 
structed.  the  king's  bench,  in  Hotham  v.  East  India  Company,  (r) 
said  that  it  was  evident  from  common  sense,  and  therefore  needed 
no  authority  to  prove  it,  that  if  the  performance  of  a  condition 
precedent  by  the  plaintiff  had  been  rendered  impossible  by  the 
neglect  or  default  of  the  defendant,  "  it  is  equal  to  perform- 
Positivere-  ance."  («)  On  the  same  principle,  a  positive  absolute 
tSrothcr  refusal  by  one  party  to  carry  out  the  contract,  or  his 
Fuififcon-  conduct  in  incapacitating  himself  from  performing  his 
tract.  promise,  is  in  itself  a  complete  breach  of  contract  on  his 

part,  and  dispenses  the  other  party  from  the  useless  formality  of 
tendering  performance  of  the  condition  precedent:  (0  *^  ^^  -A.,  en- 


(7I)  [Aitcheson  v.  Cook,  37  U.  C.  Q.  B. 
490 ;  Haden  e;.  Coleman,  73  N.  Y.  567 ; 
International  Steamship  Co.  v.  United 
States,  13  Ct.  of  Claims,  209.] 

(g^)  [Peck  V.  United  States,  14  Ct.  of 
Claims,  84.] 

(r)  1  T.  R.  645. 

(<)  See,  also,  Pontifex  v.  Wilkinson,  1 
C.  B.  75 ;  Holme  v.  Guppy,  3  M.  &  W. 
387;  Armitage  v.  Insole,  14  Q.  B.  728; 
Ellen  V.  Topp,  6  Ex.  424 ;  Laird  v.  Pirn, 
7  M.  &  W.  474  ;  Cort  v.  Ambergate  Rail- 
way Company,  17  Q.  B.  127  ;  20  L.  J.  Q. 
B.  460 ;  Ru&sell  0.  Bandeira,  13  C.  B.  N. 
S.  149 ;  32  L.  J,  C.  P.  68 ;  [Lord  v,  Bel- 


knap, 1  Cnah.  279 ;  Smith  p.  Lewis,  26 

Conn.  110 ;  Mill  Dam  Foundry  v,  HoTey, 

21  Pick.  437  ;  Borden  u.  Borden,  5  Mass. 

67  ;  Shaw  r.  Hnrd,  3  Bibb.  372;  Grove  v. 

Donaldson,  15  Penn.  St.  128;  Kogler  r. 

Wiseman,  20  Ohio,  361  ;   FoUansbee  v. 

Adams,  56    III.   13  ;    Taylor  v.  United 

States,  14  Ct.  of  Claims,  453.] 

(0  [In  Sumner  v.  Parker,  36  K.  H.  449, 

454,  Eastman  J.  said:  "  When  a  party  to 

a  contract  refuses  to  execute   Befuni  or 

any  substantial  part  of  his   fidi«i*to 

perfona 
agreement,  he  thereby  gives  jostiflos 


to  the  other  party  the  option 

to  rescind  the  entire  contract,  by  offering 
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gage  B.  to  write  articles  for  a  specified  term  in  a  periodical  pub- 
lication belonging  to  A.,  and  before  the  end  of  the  term  A.  should 
discontinue  the  publication  ;  or  if  he  agree  to  sell  to  B.  a  specified 
ox,  and  before  the  time  for  delivery  should  kill  and  consume  the 
animal ;  or  to  load  specified  goods  on  board  a  vessel  on  a  day 
fixed,  and  before  that  day  should  send  them  abroad  on  a  different 
vessel,  it  is  plain  that  it  would  be  futile  for  B.,  in  the  cases  sup- 
posed, to  tender  articles  for  insertion  in  the  discontinued  publica- 
tion, or  the  price  of  the  ox  already  consumed,  or  to  offer  to  re- 
ceive on  his  vessel  goods  already  sent  out  of  the  country ;  and  lex 
neminem  ad  vana  cogit.  (u) 

§  568.  But  a  mere  assertion  that  the  party  will  be  unable  or 
will  refuse  to  perform  his  contract  is  not  sufficient ;  it  Mere  as- 
must  be  a  distinct  and  unequivocal  absolute  refusal  to   that  a 
perform  the  promise,  and  must  be  treated  and  acted  upon   Ee  unable 
as  such  by  the  party  to  whom  the  promise  was  made ;   uig^tcT*  ' 
for  if  he  afterwards  continue  to  urge  or  demand  com-  ^JJJ*gf'"^ 

to  restore  what  he  has  received,  and  re-  Amorj  v.  Broderick,  5  B.  &  A.  712 ; 
placing  the  parties  in  their  original  sifcua-  Short  v.  Stone,  8  Q.  B.  358 ;  Gaines  v. 
tion,  provided  the  offer  to  do  this  is  made  Smith,  15  M.  &  W.  189 ;  lieid  v.  Hoskins, 
in  a  reasonable  time,  and  the  situation  of  4  £.  &  B.  979 ;  25  L.  J.  Q.  B.  55,  and  26 
the  parties  remains  so  far  unchanged  that  L.  J.  Q.  B.  5 ;  Avery  v,  Boden,  5  E.  &  B. 
'they  can  be  restored  to  their  first  posi-  714 ;  6  E.  &  B.  953 ;  25  L.  J.  Q.  B.  49, 
tion."  Webb  v.  Stone,  24  N.  R  282,  288 ;  and  26  L.  J.  Q,  B.  3 ;  Bartholomew  v. 
Luey  V,  Bundy,  9  lb.  298.  So,  in  Hill  i;.  Marwick,  15  C.  B.  N.  S.  710;  33  L.  J. 
Hovey,  26  Vt  109,  it  was  held  that  where  C.  P.  145  ;  Franklin  i;.  Miller,  4  Ad.  &  E. 
a  party,  who  Is  to  do  the  precedent  act,  599;  Planch^  r.  Colbum,  8  Bing.  14; 
fails  in  the  performance,  the  other  party  Robson  v,  Drummond,  2  B.  &  Ad.  303 ; 
may  abandon  the  contract,  and  recover  In chbald  v.  The  Western  Neilgherry  Coffee 
for  what  he  has  done  ;  he  is  not  bound  to  Company,  17  C.  B.  N.  S.  733  ;  34  L.  J.  C. 
make  a  special  demand  for  the  perform-  P.  15  ;  [Heard  v.  Lodge,  20  Pick.  53,  60, 
ance  of  the  precedent  act.  See  2  Chitty  61 ;  Law  v.  Henry,  39  Ind.  414 ;  Bruce  r. 
Contr.  (1 1th  Am.  ed.)  1090,  and  note  (p) ;  Tilson,  25. N.  T.  194 ;  Newcomb  v.  Brack- 
Dodge  V.  Greely,  31  Maine,  343.  Where  ett,  16  Mass.  161 ;  Buttrick  v.  Holden,  8 
a.  purchase  has  been  made  of  chattels  to  Cush.  233,  235,  236  ;  Bannister  v.  Weath- 
be  received  at  a  future  day,  at  a  fixed  erford,  7  B.  Mon.  271 ;  Clark  v.  Crandall, 
price,  payable  at  a  specified  time,  the  seller  3  Barb.  612  ;  Harris  9.  Williams,  3  Jones 
may  rescind  the  contract,  after  a  failure  (N.  Car.)  Law,  483  ;  Haines  v.  Tucker,  50 
hy  the  purchaser  to  pay  the  full  purchase-  N.  H.  307,  310.  A  refusal,  by  one  of  the 
money  at  the  stipulated  time.  Dwinel  v»  parties  to  a  contract  founded  on  mutual 
Howard,  30  Maine,  258 ;  Preble  o.  Bot-  and  concurrent  conditions,  to  perform  his 
tom,  27  Vt.  249 ;  Smith  r.  Foster,  18  lb.  covenants,  will  excuse  a  want  of  entire 
182.]  and  absolute  preparation  by  the  other, 
(u)  Cort  V.  The  Ambergate  Railway  Smith  v,  Lewis,  24  Conn.  624 ;  S.  C.  26 
Company,  17  Q.  B.  127;  20  L.  J.  Q.  B.  Conn.  110.] 
460;   Bod  well  v.  Parsons,  10  East,  359; 
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pliance  with  the  contract,  it  is  plain  that  he  does  not  understand 
it  to  be  at  an  end.  (a;)  The  authorities  will  be  found  collected 
and  considered  in  the  notes  to  Cutter  v,  Powell,  2  Smith's  Leading 
Cases,  1.  The  supreme  court  of  the  United  States  has  cited  the 
foregoing  passage  with  approval  as  a  correct  statement  of  the 
law.  (y) 

§  669.  The  whole  law  on  this  subject  has  been  reexamined  and 
Frost  V.  conclusively  settled  in  the  exchequer  chamber,  in  Frost 
^°'«^*'  V.  Knight  (L.  R.  5  Ex.  822  ;  7  Ex.  Ill),  in  which  the 
doubts  intimated  by  the  lower  court  as  to  the  principle  of  Hochster 
V.  De  La  Tour  were  held  to  be  ill-founded,  and  the  decision  of  that 
court  reversed  by  an  unanimous  judgment.  In  New  York,  also. 
Case  in  the  court  of  appeals,  in  the  case  of  Burtis  v,  Thompson 
New  York.  ^43  N.  Y.  246),  which,  like  Frost  v.  Knight,  was  an  ao- 
tion  based  on  a  positive  refusal  to  fulfil  a  promise  of  marriage, 
the  action  being  brought  in  advance  of  the  time  fixed  for  the  mar- 
riage, decided  in  favor  of  the  plaintiff  ;  and  the  case  of  Hochster 
V,  De  La  Tour  was  cited  in  the  judgment.  (2) 

§  570.  It  is  no  excuse  for  the  non-performance  of  a  condition 
Impos-  that  it  is  impossible  for  the  obligor  to  fulfil  it,  if  the 
an  excuse,  performance  be  in  its  nature  possible.  But  if  a  thing 
be  physically  impossible,  quod  natura  fieri  non  coneedit^  or  be  ren- 
dered impossible  by  the  act  of  God,  as  if  A.  agree  to  sell  and 
deliver  his  horse  Eclipse  to  B.  on  a  fixed  future  day,  and  the 
horse  die  in  the  interval,  the  obligation  is  at  end.  (a)     In  Tay- 

{x)  Barwick  w.  Buba,  2  C.  B.  N.  S.  563 ;  (a)  Shep.   Touch.   178,   S82;   Co.  Lit 

26  L.  J.  C.  P.  280 ;  Riplej  v,  McClure,  4  206  a ;   Faulkner  r.  Lowe,  2  Ex.    595 ; 

Ex.  345 ;  Hochster  i;.  De  La  Tour,  2  E.  &  Williams  v.  Hide,  Palm.  548 ;  Laughter's 

B.  678 ;  22  L.  J.  Q.  B.  455 ;  Avery  v.  case,  5  Rep.  21  b ;  Hall  r.  Wright.  £., 
Boden,  5  E.  &  B.  714 ;  6  E.  &  B.  953  ;  25  B.  &  E.  746  ;  27  L.  J.  Q.  B.  145  ;  2  Wms. 
L.  J.  Q.  B.  49 ;  26  L.  J.  Q.  B.  3 ;  The  Saund.  420;  Tasker  v.  Shepherd,  6  H.  & 
Danube  Railway  Co.  v.  Xenos,  11  C.  B.  N.  575;  30  L.  J.  Ex.  207.  [If  the  con- 
N.  S.  152  ;  13  C.  B.  N.  S.  825 ;  31  L.  J,  tract  be  for  the  performance    Act  of  God 

C.  P.  84,  284 ;  Philpots  v.  Evans,  5  M.  &     of  an   act,  which  the  party   •»««• 

W.  475.     [See  De  Peyster  v.  Pulver,  3  promising  to  do  it  alone  is   contract  wma 

Barb.  284 ;  Mill  Dam  Foundry  v,  Hovey,  competent  to  perform,  and  he   JjLJJ^i"' 

21  Pick.  417,  444,  445;  Smith  v.  Lewis,  is  prevented  by  the  act  of  God   forpenonal 

24  Conn.  624;  S.  C.  26  lb.  110;  Haines  from  performing  it,  the  obli-    '^***' 

V.  Tucker,  50  N.  H.  811 ;  Leeson  v.  No.  gation  is  discharged.    Knight  v.  Bean,  22 

British  Oil  Co.  Ir.  R.  8  C.  L.  309.]  Maine,  631  ;  Dickey  v.  Linscott,  20  lb. 

(y)  Smoot  I?.  The   United   States,    15  453;  Quain  J.  in  Howell  r.  Coupland,  L. 

Wall.  36.      ^  R.  9  Q.  B.  467;   post,  §  570  a;  Leitrim 

(z)  [See  Holloway  v.  Griffith,  32  Iowa,  v.   Stewart,    Ir.  R.   5  C.  L.  27.      This 

409.]  rule  does  not  prevail  when  the  essential 
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lor  V.  Caldwell  (J)  the  whole  law  on  this  subject  was  reviewed 

by  Blackburn  J.,  who  gave  t)ie  unanimous  decision  of   Tavior  v. 
the  court  after  advisement.     It  was  an  action  for  breach  ^'*^*^'^*'^^- 
of  a  promise  to  give  to  the  plaintiff  the  use  of  a  certain  music-hall 
for  four  specified  days,  and  the  defence  was  that  the  hall  had  been 
burnt  down  before  the  appointed  days,  so  that  it  was  impossible 
to  fulfil  the  condition.     This  excuse  was  held  valid.     The  learned 

purpose  of  the  contract  may  be  accom-  done  becomes  impossible  bj  the  act  of 

plished.    Shepley  J.  in  White  v,  Mann,  26  God,  the  contract  is  discharged.    This  is 

Maine,  361,  368.    See  Leonard  t;.  Dyer,  altogether  a  mistake.    The  cases  show  no 

26  Conn.  177,  179.    In  School  District  No.  such  exception,  though  there  is  some  sem- 

1  r.  Dnuchy,  25  Conn.  530,  535, 536,  it  ap-  blance  of  it  in  a  single  case,  which  we  will 

School  Dlfl-     pe&i^d  that  a  party  agreed  to  mention.    The  act  of  God  will  excuse  the 

triet «.  build  and  complete  a  school-  not  doing  of  a  thing  where   Digtinction 

house  by  a  certain  time,  and  the  law  had  created  the  duty,  between 
before  that  time  arrived,  and  when  he  had  but  never  where  it  is  created  by  law  and 
nearly  completed  the  building,  it  was  de-  by  the  positive  and  absolute  ^^  partiea. 
stroyed  by  lightning,  whereby  alone  he  contract  of  the  party.  The  reason  of  this 
was  prevented  from  performing  his  con-  distinction  is  obvious.  The  law  never 
tract,  which  was  absolute  in  its  terms,  creates  or  imposes  upon  any  one  a  duty 
This  destruction  of  the  building  was  held  to  perform  what  God  forbids,  or  what  He 
not  to  excuse  the  non-performance  of  the  renders  impossible  of  performance,  but  it 
contract.  Ellsworth  J.,  who  delivered  the  allows  people  to  enter  into  contracts,  as 
opinion  of  the  court,  said  :  "  We  believe  they  please,  provided  they  do  not  violate 
the  law  is  well  settled  that  if  a  person  the  law."  Shaw  C.  J.  in  Mill  Dam  Foun- 
promises  absolutely,  withont  exception  or  dry  v.  Hovey,  21  Pick.  441.  Sec  per  Storrs 
qualification,  that  a  certain  thing  shall  be  J.  in  Ryan  v.  Dayton,  25  Conn.  194; 
done  by  a  given  time,  or  that  a  certain  Adams  v,  Nichols,  19  Pick.  275;  Boyle  v, 
event  shall  take  place,  and  the  thing  to  be  Agawam  Canal  Co.  22  lb.  381  ;  Lord  v. 
done,  or  the  event  to  take  place,  is  neither  Wheeler,  I  Gray,  282 ;  Phillips  v.  Ste- 
impossible  nor  unlawful  at  the  time  of  vens,  16  Mass.  238  ;  Beebe  v.  Johnson,  19 
the  promise,  he  is  bound  by  his  promise,  Wend.  500 ;  Kribs  v.  Jones,  44  Md.  396  ; 
unless  the  promise  before  that  time  be-  Delaware  &c.  R.  R.  Co.  v,  Bowns,  58  N. 
comes  unlawful.  Any  seeming  departure  Y.  573  ;  Kemp  v.  Knickerbocker  Ice  Co. 
from  this  principle  of  law  (and  there  are  69  lb.  45 ;  Booth  v.  Spnyten  Duy vil  Roll- 
some  instances  that,  at  first  view,  appear  ing  Mill  Co.  60  lb.  487.  In  Harmony 
to  be  of  this  character)  will  be  found,  we  t;.  Bingham,  2  Kernan,  106,  the  samcprin- 
think,  to  grow  out  of  the  mode  of  constm-  ciple  is  laid  down,  that,  "  where  a  party 
ing  the  contract,  or  of  affixing  a  condition,  engages  unconditionally,  by  express  con- 
raised  by  implication  from  the  nature  of  tract,  to  do  an  act,  performance  is  not  ex* 
the  subject,  or  from  the  situation  of  the  cnsed  by  inevitable  accident,  or  other  un- 
parties,  rather  than  from  a  denial  of  the  foreseen  contingency,  not  within  his  con- 
principle  itself.  It  is  said,  however,  that  trol."  See  Clark  v.  Franklin,  7  Leigh,  1 ; 
there  is  one  real  exception  to  the  rule,  Wilson  v.  Knott,  3  Humph.  473  ;  Brumby 
viz.  where  the  act  of  God  intervenes  tode-  v.  Smith,  3  Ala.  N.  S.  123  ;  Wareham 
feat  the  performance  of  the  contract;  and  Bank  v.  Burt,  5  Allen,  112  ;  M'Connell  v. 
that  is  the  exception  on  which  the  defend-  Kilgallon,  2  L.  R.  Ir.  119  ;  Dewey  v.  Union 
ant  relies  in  this  case.  The  defendant  in-  Schi  Dist.  1  Am.  L.  Rev.  N.  S.  535.] 
sists  that  where  the  thing  contracted  to  be        (6)  3  B.  &  S.  826 ;  32  L.  J.  Q.  B.  164. 
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judge  there  stated  as  an  example,  that  ^^  where  a  contract  of  sale 
is  made,  amounting  to  a  bargain  and  sale,  transferring 
cused  from  presently  the  property  in  specific  chattels,  which  are  to 
^oods  per-  be  delivered  by  the  vendor  at  a  future  day,  there,  if  the 
out  his  chattels  without  the  fault  of  the  vendor  perish  in  the 
'*"*^  interval,  the  purchaser  must  pay  the  price,  and  the  ven- 

dor is  excused  from  performing  his  contract  to  deliver,  which  has 
thus  become  impossible.  That  this  is  the  rule  of  English  law,  is 
established  by  the  case  of  Rugg  v.  Minet.**({?)  After  some  fur- 
ther illustrations,  the  rule  was  laid  down  as  follows :  "  The  prin- 
ciple seems  to  us  to  be,  that  in  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a  given  person  ^r  thing^  a 
condition  is  implied^  that  the  impossihility  arising  from  the  perish- 
i'l^  of  the  person  or  thing  shall  excuse  the  performance^  (jl)  This 
case  was  followed  in  Appleby  v.  Meyers,  in  Cam.  Scacc.  (e)  And 
Robinson  i"^  Robiuson  V.  Davison  (e)  the  same  principle  was  ap- 
«.  Davison,  pji^^j  ^q  excuse  the  defendant,  a  lady,  for  breach  of  a 
promise  to  play  upon  the  piano  at  a  concert,  when  she  was  too  ill 
to  perform  ;  the  court  holding  that  the  promise  was  upon  the  im- 
plied condition  that  she  should  be  well  enough  to  play.  In  Dexter 
V.  Norton  (47  N.  Y.  62)  it  was  held,  upon  the  authority  of  Tay- 
lor t;.  Caldwell,  as  well  as  upon  the  American  cases,  that  in  an 
Dexter  ©.  executory  agreement  for  the  sale  and  delivery  of  speci- 
fied goods,  the  vendor  is  excused  from  performance,  if 
l«w.  the  goods  perish  without  his  fault,  so  as  to  render  deliv- 

ery impossible. 

§  570  a.  [The  rule  laid  down  in  Taylor  v.  Caldwell  was  followed 
Howell  r.  in  Howell  V.  Coupland,  L.  R.  9  Q.  B.  462.  In  this  case  it 
Coupland.  appeared  that  the  plaintiff  and  defendant,  in  the  month 
of  March,  entered  into  an  agreement,  whereby  the  defendant 
agreed  to  sell,  and  the  plaintiff  to  purchase,  "  200  tons  of  regent 
potatoes  grown  on  land  belonging  to  the  defendant  in  Whaplode, 
at  the  rate  3Z.  10«.  &d,  per  ton,  to  be  delivered  in  September  or 


(c)  11  East,  210.  Scacc.  L.  R.  2  C.  P.  651 ;  36  L.  J.  C.  P. 

(d)  [See  note  (g),  post,  §  571 ;  Lovering  831.  See,  also,  Boast  r.  Firth,  L.  R.  4  C. 
V.  Buck  Mountain  Coal  Co.  54  Penn.  St.  P.  1  ;  Clifford  i;.  Watts,  L.  R.  5  C.  P. 
291;  Stewart  v.  Loring,  5  Allen,  306;  577;  Whincup  v.  Hughes,  L.  R.  6  C.  P. 
Tilt  V.  Silverthorne,  11  U.  C.  Q.  B.  619.]  78  ;  Robinson  i\  Davison,  L.  R.  6  Ex. 

(e)  Appleby  v.  Meyers,  L.  R.  1  C.  P.  269  ;  [Spalding  v.  Rosa,  71  N.  Y.  40.] 
615 ;  35  L.  J.  C.  P.  295,  reversed  in  Cam. 
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October,  and  paid  for  as  taken  away."     At  the  time  of  the  agree- 
naent    the   defendant  had   sixty-eight  acres   ready  for   potatoes, 
twenty-five  acres  having  been  already  sown,  the  other  forty-three 
acres  being  afterwards  sown  ;  and  the  acreage  was  amply  suflBcient 
to  grow  more  than  200  tons  in  an  average  year.     In  July  the 
crop  promised  well ;  but  in  August  the  potato  blight  appeared, 
and   the  crop  failed,  so  that  the  defendant  was  able  to  deliver 
only  80  tons.     The  plaintiff  brought  an  action  for  the  non-de- 
livery of  the  other  120  tons.     It  was  held  that  the  contract  was 
for  a  portion  of  a  specific  crop,  and  was  within  the  principle  of 
Taylor  v.  Caldwell,  and  the  contract  must  be  taken  to  be  sub- 
ject to  the  implied  condition  that  the  parties  shall  be  excused  if, 
before  breach,  performance  becomes  impossible  from  the  perish- 
ing of  the  thing  without  default  in  the  contractor.     This  decision 
was  affirmed  on  appeal,  1  Q.  B.  Div.  258.     In  Russell  v.  Levy,  2 
Low.  Can.  457,  the  court  went  even  farther  than  the  Russell 
conrt  of  queen's  bench  in  England.    The  action  was  for  ^'  ^^^'' 
recovery  of  money  paid  in  advance  upon  the  contract,  and  for 
damages  for  the  non-delivery  of  certain  timber.    Levy  was  to  pay 
Lowndes  a  certain  sum  per  foot  for  the  tirtiber,  the  timber  to  be 
collected  from  the  country  north  of  Quebec,  and  piled  on  wharves 
of  Lowndes  at  Quebec,  and  to  be  delivered  as  required  by  Levy. 
While  so  piled  on  Lowndes'  wharf,  and  before  the  property  had 
passed  to  Levy,  the  timber  was  burned.    The  court  held  that  Levy 
might  recover  his  money  back,  but  as  to  damages  for  non-deliv- 
ery Sir  James  Stuart,  Baronet,  C.  J.  said :  .  .  .  "  The  sale  was 
not  a  sale  of  birch  timber  generally,  but  of  a  specific  determined 
quality  of  timber,  to  be  collected  north  of  Quebec,  to  be  piled 
on  a  wharf  during  the  winter,  measured  and  delivered  according 
to  contract ;  and  it  having  been  destroyed  by  fire  it  could  not  be 
replaced  by  any  other  description  of  timber.     Now  this  timber 
was  destroyed  by  vis  major^  without  any  fault  or  neglect  on  part 
of  Lowndes,  who  was  thereby  preyented  from  fulfilling  his  con- 
tract, and  in  such  case  no  liability  attaches  by  law  upon   the 
party  for  damages  by  reason  of  the  non-execution  of  the  con- 
tract."] 

§  571.  And  a  party  is  equally  excused  from  the  performance 
of  his   promise   when  a  legal  impossibility  supervenes.   Legal  im- 
If,  after  promise  made,  an  act  of  parliament  is  passed   P*^*^^*****^^'- 
rendering  the  performance  illegal,  the  promise  is  at  an  end,  and 
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the  obligor  no  longer  bound.  (/)  But  if  the  thing  promised 
Thinf?  be  possible  in  itself,  it  is  no  excuse  that  the  promisor 
iteetf.  ^  °  became  unable  to  perform  it  by  causes  beyond  his  own 
control,  for  it  was  his  own  fault  to  run  the  risk  of  undertaking 
unconditionally  to  fulfil  a  promise,  when  he  might  have  guarded 
himself  by  the  terms  of  his  contract.  (^)  Thus,  in  Kearon  r. 
Kearon  v,  Pearson,  (A)  the  defendant  undertook  to  deliver  a  cargo 
Pearson.  ^f  coals  on  board  of  a  vessel  with  the  usual  dispatch.  The 
defendant  commenced  the  delivery,  but  a  sudden  frost  occurred, 
so  that  no  more  coal  could  be  brought  from  the  colliery  by  the 
"flats"  navigating  the  canal.  The  delivery  was  thus  delayed 
about  thirty  days,  and  the  court  was  unanimous  in  holding  that 
Barker  v.  the  defendant  was  not  excused  from  performing  his 
odgson.  promise.  So  in  Barker  v.  Hodgson,  (i)  the  defendant  at- 
tempted to  excuse  himself  for  not  furnishing  a  cargo  in  a  foreign 

(/)  Brewster  v.  Kitchell,  1  Salk.  198 ; 
Davis  V.  Cary,  15  Q.  B.  418;  Doe  v. 
Rugely,  6  Q.  B.  107  ;  Wynn  u.  Shrop. 
Un.  Railway  &  Canal  Co.  5  Ex.  420; 
Brown  v.  Mayor  of  London,  9  C.  B.  N.  S. 
726,  and  31  L.  J.  C.  P.  280;  and  see  the 
whole  subject  elaborately  discassed  in  the 
decision  of  the  queen's  bench,  delivered 
by  Hannen  J.  in  Baily  v.  De  Crespigny, 
L.  R.  4  Q.  B.  180;  [Clancy  v.  Overman, 
1  Dev.  &  Bat.  402 ;  Stone  v.  Dennis,  3 
Porter,  231 ;  Jones  v.  Judd,  4  Comst. 
412  ;  Brick  Pres.  Church  v.  New  York,  5 
Cowen,  .538 ;  Baylies  v.  Fettyplace,  7 
Mass.  325;  Amer.  Jar.  Oct.  1833,  art.  iii. 
p.  251.] 

ig)  [Wareham  Bank  v.  Burt,  5  Allen, 
113;  Eddy  v.  Clement,  38  Vt.  486 ;  Lloyd 
V.  Guibert.  L.  R.  I  Q.  B.  121  ;  Wells  v. 
Calnan,  107  Mass.  514;  Lovering  v.  Buck 
M.  Coal  Co.  54  Penn.  St.  291 ;  Oakley  v. 
Morton,  1  Keman,  25 ;  Harmony  v.  Bing- 
ham, 2  lb.  107, 108;  School  Dist.  No.  I  v, 
Dauchy,  25  Conn.  530 ;  Ryan  v,  Dayton, 
lb.  194;  Lord  u.  Wheeler,  1  Gray,  282; 
Davis  V.  Smith,  15  Mo.  467;  Hnling  v. 
Craig,  Addis.  (Penn.)  342;  Goddard  v. 
Bebont,40  Ind.  114;  Thomas  v.  Knowles, 
128  Mass.  22.  It  is  not  a  valid  excuse  for 
In  agnie*         ^^^  performing  an  agreement 

ment  to  well      jq  deliver  i;oods  of  a  certain 

Koodn  not  • 

speoiflo,  quality,  that  goods  of   that 


kind  were  not  to  be  had  at  the  no 
particular  season  when  the  JJ*^«t«Bd 
contract  was  to  be  executed,  eannotba 
Youqna  v.  Nixon,  1  Peters  C. 
C.  221 ;  Gilpins  v.  Consequa,  lb.  91.  As 
to  the  effect  of  the  death,  sickness,  or 
other  inability  of  the  party  for  wfaooi  or 
by  whom  labor  is  to  be  performed  in  ex- 
cusing performance,  see  Alexander  r. 
Smith,  4  Dev.  364;  Fuller  v.  Brown,  11 
Met.  440;  Knight  v.  Bean,  22  Me.  531* 
536;  Dickey  v.  Linscott,  20  lb.  453; 
Lakeman  i^.  Pollard,  43  lb.  463 ;  Ryan  r. 
Dayton,  25  Conn.  188;  Hubbard  r.  Bel- 
den,  27  Vt  645;  Ryan  v.  Dayton,  25 
Conn.  188;  Willington  u.  West  Boylscon, 
4  Pick.  101 ;  Stewart  v.  Loring,  5  Allen, 
306  ;  Farrow  v.  Wilson,  L.  R.  4  C.  P.  744  ; 
Yerrington  v.  Greene,  7  R.  L  589 ;  Hughes 
V,  Wamsutta  Mills,  11  Allen,  201 ;  Wolfe 
V.  Howes,  20  N.  Y.  197  ;  Green  v.  Gilbert, 
21  Wis.  395.'  But  a  mere  naked  promise 
to  return  in  good  order,  and  at  a  specified 
time,  a  thing  hired,  does  not,  as  matter  of 
law,  import  a  contract  on  the  part  of  tbe 
hirer  to  insure  it  against  loss  accruing 
without  his  fault.  Field  v.  Brackett,  56 
Me.  121.] 

(A)  7  H.  &N.  386;  31  L.  J.  Ex.  1. 

(0  3  M.  &  S.  267  ;  but  see  Ford  r. 
Cotesworth,  L.  R.  4  Q.  B.  127 ;  5  Q.  B. 
544,  in  error. 
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port,  on  the  groand  that  a  pestilence  broke  out  in  the  port,  and  all 
communication  between  the  vessel  and  the  shore  was  interdicted 
by  the  authorities,  so  that  it  was  unlawful  and  impracticable  to 
send  the  cargo  on  board,  and  Lord  EUenborough  said  :  "  Perhaps 
it  is  too  much  to  say  that  the  freighter  was  compellable  to  load 
his  cargo  ;  but  if  he  was  unable  to  do  the  thing,  is  he  not  answer- 
able upon  his  covenant  ?  ....  If,  indeed,  the  performance  of  this 
contract  had  been  rendered  unlawful  by  the  government  of  this 
country,  the  contract  would  have  been  dissolved  on  both  sides  ; 
and  this  defendant,  inasmuch  as  he  had  been  thus  compelled  ito 
abandon  his  contract,  would  have  been  excused  for  the  non-per- 
formance of  it,  and  not  liable  to  damages.  But  if,  in  consequence 
of  events  which  happen  at  a  foreign  port,  the  freighter  is  prevented 
from  furnishing  a  loading  there,  which  he  has  contracted  to  fur- 
nish, the  contract  is  neither  dissolved,  nor  is  he  excused  for  not 
performing  it,  but  must  answer  in  damages."  (A)  So,  in  Kirk  v. 
Kirk  v.  Gibbs,  (I)  the  charterers  of  a  vessel  agreed  to  ^******' 
furnish  to  the  captain,  at  Pisco,  in  Peru,  the  pass  necessary  to 
enable  him  to  load  a  cargo  of  guano  ^^  free  of  expense,  within 
twenty-four  hours  of  his  application."  The  charterers  having 
loaded  an  insufficient  cargo,  pleaded  in  an  action  against  them  for 
this  breach  of  the  charter-party,  that  by  the  laws  of  the  republic 
of  Peru  no  guano  could  be  loaded  without  a  pass  from  the  govern- 
ment, and  that  on  inspection  of  the  vessel  the  government  refused 
a  pass,  and  that  on  the  plaintiff's  repairing  the  vessel,  a  pass  was 
granted  for  only  a  limited  quantity,  which  was  loaded,  and  that  no 
more  could  be  loaded  without  exposing  both  vessel  and  cargo  to 
seizure.  On  demurrer,  this  plea  was  held  bad.  But  the  insuffi- 
ciency of  the  plea  consisted  in  this,  that  it  did  not  allege  that  the 
owners  of  the  vessel  were  in  default,  or  that  the  vessel  was  not 
really  fit  to  carry  a  full  cargo,  but  only  that  the  government 
officers  refused  the  permit ;  and  the  charterer  had  made  an  abso- 
lute promise  to  furnish  one,  from  which  nothing  could  excuse  him 
unless  hindered  by  some  act  or  default  of  the  other  party. 

§   572.   There  are  two  old  cases  in   which  the  vendors  took 
advantage  of  the  buyers'  ignorance  of  arithmetic  to  impose  on 
them  conditions  practically  impossible.    In  Thornborow   Thorn- 
V.  Whitacre  (m)  the  declaration  was  in  case,  and  alleged   whlu^^. 

(k)  [See  Kaowles  v.  Dabney,  105  Mass.        (/)  1  H.  &  N.  810 ;  26  L.  J.  Ex.  209. 
437,  442.1 ,  (m)  2  Lord  Baym.  1164. 
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that  the  defendant,  in  consideration  of  2«.  6d.  paid,  and  of  4Z.  17f . 
6d,  promised  to  be  paid  on  the  defendant's  performance,  agreed 
to  deliver  to  the  plaintiff  two  grains  of  rye-corn  on  the  following 
Monday,  four  grains  on  the  Monday  after,  eight  grains   on   the 
Monday  after  ^^  et  progressu  sic  deliberaret  quolibet  alio  die  Lunse 
successive  infr^  unum  annum  ab  eodem  29  Martii  bis  tot  grana 
Secalis  quot  die  Lunse  proximo  praBcedente  respective  deliberanda 
forent."     The  defendant  demurred  on  the  ground  that  the  per- 
formance was  impossible,  Salkeld  saying  all  the  rye  in  the  world 
would  not  make  so  much,  and  arguing  that  there  were  three  im- 
possibilities that  would  excuse  an  obligor,  impossibilitaa  leffis^  as  a 
promise  to  murder  a  man ;  imposaibilitas  rei^  as  a  promise  to  do 
a  thing  in   its  own  nature  impossible;  and  impossibilitas  factU 
where  though  the  thing  was  possible  in  nature,  yet  man  oould 
not  do  it,  as  to  touch  the  heavens,  or  to  go  to  Rome  in  a  day. 
But  Holt  C.  J.  said  that  impossibilitas  rei  et  facti  were  all  one : 
that  the  defendant's  promise  was  only  impossible  with  respect  to 
his  inability  to  perform  it,  and  that  the  words  qiiolibet  alio  die 
LuncB  must  be  construed  as  if  written  in  English,  every  other 
Monday,  i.  e.  every  next  Monday  but  one,  which  would  bring  the 
obligation  much  nearer  the  defendant's  ability  to  perform  it.     Af- 
ter some  further  argument,  Salkeld,  perceiving  the  opinion  of  the 
court  to  be  adverse  to  the  defendant,  offered  the  plaintiff  to  return 
the  half-crown  and  give  him  his  costs,  which  was  accepted,  and  no 
James  v.      judgment  was  delivered.    The  reporter  says  that  in  argu- 
Morgan.       j^^g  ^.j^j^  Qs^e^  the  old  case  of  James  v,  Morgan  (71)  was 
remembered.     The  report  is  so  concise  that  it  is  given  entire. 
"  K.  B.  Mich.  15  Car.  2.     Assumpsit  to  pay  for  a  horse  a  barley- 
corn a  nail,  doubling  it  every  nail :  and  avers  that  there  were 
thirty-two  nails  in  the  shoes  of  the  horse,  which,  being  doubled 
every  nail,  came  to  400  quarters  of  barley  :  and  on  non-assumpsit 
pleaded,  the  cause  being  tried  before  Hyde,  at  Hereford,  he  di- 
rected the  jury  to  give  the  value  of  the  horse  in  damages  ;  and  so 
they  did,  and  it  was  afterwards  moved  in  arrest  of  judgment,  (<?} 
for  a  small  fault  in  the  declaration,  which  was  overruled,  and  judg- 
ment given  for  the  plaintiff."     The  Hyde  here  mentioned  was  not 
the  well-known  Sir  Nicholas  Hyde,  temp.  Charles  I.,  but  Sir  Robert 
Hyde,  the  chief  justice,  who  had  just  been  placed  on  the  bench, 
and  only  remained  in  office  two  years  (Foss'  Tab.  Cur.  66).     The 

(n)  1  Levinz,  111.  (0)  1  Keble,  669. 
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ground  of  his  decision  nowhere  appears.  For  further  authorities 
upon  this  subject  of  impossible  conditions,  the  reader  is  referred 
to  the  cases  in  the  note,  (jo) 

§  573.  A  strong  illustration  of  the  rigor  of  the  rule  by  which 
parties  are  bound  to  the  performance  of  a  promise  deliberately 
made  is  furnished  by  the  case  of  Jones  v.  St.  John's  Col-  g^^^j^Q^^, 
lege,  (j)  where  a  builder  had  contracted  to  do  certain  College. 
works  by  a  specified  time,  as  well  as  any  alterations  ordered  by 
named  persons  within  the  same  time,  and  the  plaintiff  attempted 
to  excuse  himself  for  delay  by  averring  that  the  alterations  or- 
dered were  such,  and  the  orders  given  for  them  were  received  at 
so  late  a  time,  that  it  was  impossible  for  him  to  complete  them 
within  the  period  specified  in  the  contract,  as  the  defendant  well 
knew  when  he  gave  the  order  ;  but  the  court  held  that  if  he  chose 
to  bind  himself  by  his  promise  to  do,  unconditionally,  a  thing 
which  he  could  not  possibly  perform,  under  a  penalty  for  not 
doing  it,  he  was  bound  by  the  bargain  and  liable  to  the  penalties 
stipulated  for  the  breach  of  it. 

§  574.  The  conditions  most  frequently  occurring  in  contracts  of 
sale  will   now  be  considered.      It  is  not  uncommon  to   Sale  de- 
make  the  performance  of  a  sale  dependent  on  an  act  to  an  acuV^'* 
be  done  by  a  third  person.     Such  conditions  must  be  thiM*"e^^ 
complied  with  before  rights  dependent  on  them  can  be  son. 
enforced,  (gr^)  and  if  the  third  party  refuse,  even  unreasonably,  to 
perform  the  act,  this  will  not  dispense  with  it.     Thus,  srogden  v, 
in  Brogden  v.  Marriott,  (r)  the  vendor  sold  a  horse  for  ^*'"o^^ 
one  shilling  cash,  and  a  further  payment  of  2002.,  provided  the 
horse  should  trot  eighteen  miles  within  one  hour,  the  task  to  be 
performed  within  one  month,  and  '^  J.  N.  to  be  the  judge  of  the 
performance."     It  was  held  to  be  no  defence  to  the  buyer's  action 
for  the  delivery  of  the  horse  that  J.  N.  refused  to  be  present  at 
the  trial,  and  Tindal  C.  J.  said  it  was  a  ''  condition  which  the  de- 


(p)  Reid  r.  Hoskins,  6  E.  &  B.  953;  26 
L.  J.  Q.  B.  5 ;  Eposito  v.  Bowden,  4  £.  & 
6.963;  7E.  &B.  763;  27  L.  J.  Q. B.  17; 
Pole  V.  Cetcoyitch,  9  C.  B.  N.  S.  430 ;  30 
L.  J.  C.  P.  102 ;  Mayor  of  Berwick  v.  Os- 
wald, 3  £.  &  B.  665,  and  5  H.  L.  Cas. 
856;  Atkinson  p.  Uitchie,  10  East,  530; 
Adams  v.  Royal  Mail  Company,  5  C.  B. 
N.  S.  492;  Mills  v.  Aariol,  1  H.  Bl.  433, 


and  4  T.  R.  94,  in  error ;  Jervis  v.  Tom- 
kinson,  1  H.  &  N.  195;  26  L.  J.  Ex.  41  ; 
Faradine  v.  Jane,  Aleyn,  27 ;  Chitty  on 
Cont.  646;  Leake  on  Cont.  c  iii.  s.  Ill ; 
Broom's  Leg.  Max.  245. 

(q)  L.  R.  6Q.  B.  115. 

(q^)  [Aitcheson  v.  Cook,  37  U.  C.  Q.  B. 
490;  Read  v.  Decker,  67  N.  Y.  182.] 

(r)  2  Bing.  N.  C.  473. 
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fendant  should  have  shown  to  have  been  performed,  or  that  the 
ThurneU  v.  performance  wa^  prevented  by  the  fault  of  the  opposite 
Baibirnie.  party."  So,  in  ThurneU  v.  Balbirnie  («)  the  dechiration 
averred  an  agreement  that  defendant  should  purchase  the  plain- 
tifE's  goods  ^^  at  a  valuation  to  be  made  by  certain  persons,  viz. 
Mr.  Newton  and  Mr.  Matthews,  or  their  umpire,"  the  former  in 
behalf  of  the  plaintiff,  and  the  latter  in  behalf  of  the  defend- 
ant :  that  Newton  was  ready  and  wiUing  to  value  the  goods,  and 
that  the  defendant  and  Matthews,  though  notified  and  requested 
to  proceed  with  the  valuation,  and  to  meet  Newton  for  that  pur- 
pose, continually  neglected  and  refused  to  do  so ;  and  that  the 
defendant  was  notified  that  Newton  would  meet  Matthews  or  any 
other  person  whom  the  d^endant  might  nominate  for  the  pur- 
pose  of  making  the  valuation^  but  the  defendant  wholly  neg- 
lected, &c.  To  this  declaration  there  was  a  special  demurrer, 
for  want  of  an  allegation  that  the  defendant  hindered  or  pre^ 
vented  Matthews  from  making  the  valuation,  and  the  demurrer 
was  sustained. 

§  575.  On  the  same  principle  it  has  been  held,  in  other  con- 
The  party  tracts  on  conditions  of  this  kind,  that  the  party  who 
must*^8ho«f  claims  must  show  the  performance  of  the  condition  on 
'^nce'o?  which  his  claim  depends,  or  that  the  opposite  party  pre- 
condition, vented  or  waived  the  performance.  On  an  agreement 
to  do  work  which  is  to  be  settled  for  according  to  the  measure- 
ment of  a  named  person,  the  measurement  by  that  person  is  a 
condition  precedent  to  the  claim  for  payment ;  (^)  on  an  insurance 
where  the  claim  for  payment  was  made  to  depend  on  a  certificate 
from  the  minister  of  the  parish,  that  the  insured  was  of  good 
character,  and  his  claim  for  loss  bond  fide^  it  was  held  that  the 
insured  could  not  recover  without  the  certificate,  even  though  the 
minister  unreasonably  refused  to  give  it :  (u)  and  where  building 
work  was  to  be  paid  for  on  a  certificate  in  writing  by  an  archi- 
tect, that  he  approved  the  work,  no  recovery  could  be  had  until 
the  certificate  was  given,  (jx) 

(t)  2  M.  &  W.  786.  Richardson  v.  Mahon,  4  L.  B.  Ir.  436;] 

(0  Mills  V,  Baylej,  2  H.  &  C.  S6 ;  32  Morgan  v.  Bimie,  9  Bing.  672  ;  Qarke  p. 

L.  J.  Ex.  179.  Watson,  18  C.  B.  N.  S.  278;  34  L.  J.  C 

(u)  Woraley  v.  Wood,  6  T.  R  720.  P.  148 ;  Roberta  i;.  Watkina,  14  C.  B.  N. 

(«)  [Ferguson  v.  Corp.  of  the  Town  of  8.  592  ;  32  L.  J.  C.  P.  291 ;   Goodyear  v. 

Gait,  23  U.  C.  C.  P.  66 ;  De  Cew  v.  Clark,  Mayor  of  Weymouth,  35  L.  J.  C.  P.  12. 
19   lb.   155;    Lull   v.  Korf,  84  III.  225; 
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§  576.  If  the  performance  of  the  condition  for  a  valuation  be 
rendered  impossible  by  the  act  of  the  vendee,  the  price   j^ 
of  the  thing  sold  must  be  fixed  by  the  jury  on  a  quart-  dition  ren- 
tum  valebat^  as  in  Clarke  v.  Westrope,  (y)  where  the  possible  by 
oatgoing  tenant  sold  the  straw  on  a  farm  to  the  incomer  vendor' 
at  a  valuation  to  be  made  by  two  different  persons,  but  Tove"" 
pending  the  valuation  the  buyer  consumed  the  straw.   ^^"^^ 
In  like  manner,  where  an  employer  colluded  with  an   ciarkev. 
architect,  upon  whose  certificate  the  vbuilder's  claim  for   Westrope. 
payment  depended,  so  that  the  builder  was  prevented  from  getting 
the  certificate,  a  declaration  setting  forth  that  fact  in  terms  suffi- 
cient to  aver  fraud  was  held  maintainable  by  all  the  barons  of 
the  exchequer,  (z) 

§  577.  The  condition  on  which  a  sale  depends  may  be  the  hap- 
pening of  some  event,  and  then  the  question  arises  as  to   g^j^  ^g_ 
the  duty  of  the  obligee  to  give  notice  that  the  event   f^p^*°fn*J? 
has  happened.     As  a  general  rule,  a  man  who  binds  of  event, 
himself  to  do  anything:  on  the  happening:  of  a  particular  ^."*y  ***. 

J  o  ^  tr  ^       o  r  give  notice. 

event  is  bound  to  take  notice,  at  his  own  peril,  and  to  q^j^^^i 
comply  with  his  promise  when  the  event  happens,  (a)    rule  of  law. 
But  there  are  cases  in  which,  from  the  very  nature  of  the  trans- 
action, the  party  bound  on  a  condition  of  this  sort  is  entitled  to 
notice  from  the  othet  of  the  happening  of  the  event  on  which  the 
liability  depends.    Thus,  in  Haule  v,  Hemyng  (J)  it  was   Hauie  v. 
held  that  the  vendor,  who  had  sold  certain  weys  of  bar-  ^®"*y°ff- 
ley,  to  be  paid  for  at  as  much  as  lie  should  sell  for  to  any  other 
man,  could  not  maintain  an  action  against  the  purchaser  before 
giving  him  notice  of  the  price  at  which  he  had  sold  to  others,  the ' 
reason  being  that  the  persons  to  whom  the  plaintiff  might  sell 
were  perfectly  indefinite,  and  at  his  own  option.     But  no  notice 
is  necessary  where  the  particular  person  whose  action  is  made  a 
condition  of  the  bargain  is  named,  as  if  in  Haule  v,  Hemyng  the 
bargain  had  been  that  the  purchaser  would  pay  as  much  as  the 

iy)  18  C.  B.  765;  25  L.  J.  C.  P.  287.  opinion  delivered  by  Parke  B.  in  YyM 

{z)  Batterbuiy  v.  Vyse,  2  H.  &  C.  42 ;  v,  Wakefield,  from  which  the  doctrine  in 

32  L.  J.  Ex.  177;  [De  Cew  v.  Clark,  19  the  text  is  chiefly  extracted.    [Stinson  v. 

U.  C.  C.  P.  155.]  Branigan,  10  U.  C.  Q.  B.  210;  RusmU  v. 

(a)  2  Wma.  Saanders,  62  a,  note  (4).  Rowe,  7  lb.  484 ;  Nickerson  v,  Gardiner,  12 

(6)  Cited  in    6  M.  &  W.  454,  in  the  lb.  219;  Robertson  v.  Hayes,  15  lb.  293.] 
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vendor  should  get  for  the  barley  from  J.  S.,  (c)  for  the  party 
bound  in  this  event  is  sufficiently  notified  by  the  terms  of  his  con- 
tract that  a  sale  is  or  will  be  made  for  J.  S.,  and  agrees  to  take 
notice  of  it ;  there  is  a  particular  individual  specified,  and  no  op- 
True  teBt      tion  to  be  exercised  by  the  vendor.     And  it  seems  that 
ceasKy"^     this  is  the  true  test,  viz.  that  if  the  obligee  has  reserved 
notice.         any  option  to  himself,  by  which  he  can  control  the  event 
on  which  the  duty  of  the  obligor  depends,  then  he  must  give  no- 
tice of  his  own  act  before  he  can  call  upon  the  obligor  to  comply 
Vvse  ».        with  his  engagement,  (c^)    Therefore,  in  Vyse  v.  Wake- 
Wakefieid.   ^qH^  ^^)  where  the  defendant  had  covenanted  to  ap- 
pear at  any  time  or  times  thereafter,  at  an  office  or  offices  for 
the  insurance  of  lives  within  London,  or  the  bills  of  mortality,  and 
answer  such  questions  as  might  be  asked  respecting  his  age,  &c 
in  order  to  enable  the  plaintifiE  to  insure  his  life,  and  would  not 
afterwards  do  any  act  to  prejudice  the  insurance^  the  declaration 
alleged  that  the  defendant  did,  in  part  performance  of  his  covenant, 
appear   at  a  certain  insurance  office,  and  that  plaintiff  insured 
the  defendant's  life,  and  that  the  policy  contained  a  proviso  by 
which  it  was  to  become  void  if  the  defendant  went  beyond  the 
limits  of  Europe.     Breach  :  that  the  defendant  went  beyond  the 
limits  of  Europe,  to  wit,  to  Canada.     Special  demurrer,  for  want 
of  averment  that  the  plaintiff  had  given  notice  to  the  defendant 
that  he  had  effected  an  insurance  on  the  life  of  the  defendant,  and 
that  the  policy  contained  the  proviso  alleged  in  the  declaration. 
Held  that  the  declaration  was  bad.  («) 

(e)  Viner'8  Ab.   Clondition,  A,  d,  pi.  But  where  the  matter  lies  as  mach  within 

15.  the  cognisance  of  the  one  party  as  the 

(c^)  [De  Mill  V,  Hartford  Ins.   Co.  4  other,  notice    is  not    necessary.    When, 

Allen  (N.  H,),  341,  351.]  however,  notice  is  necessary,  either  by  tfa« 

(d)  6  M.  &  W.442.  See  Makinv.  Wat-  terms  or  nature  of  the  contract,  it  is  of 
kiuson,  L.  K.  6  Ex.  25  ;  Stanton  v.  Aas-  the  gist  of  the  action,  and  mast  be  spe- 
tin,  L.  B.  7  C.  P.  651 ;  Sntherland  v.  All-  cially  averred  in  the  declaration,  for  with- 
hasen,  14  L.  T.  N.  S.  666 ;  Armitage  v.  out  snch  averment  no  complete  right  of 
Insole,  14  Q.  B.  728 ;  19  L.  J.  Q.  B.  202.  action  can  appear."    See  Lent  p.  Padd- 

(e)  [In  Watson  v.  Walker,  23  N.  H.  ford,  10  Mass.  230,  235;  Qoagh  v.  Hoff- 
471,  491,  Eastman  J.  said  :  "  In  relation  man,  5  Wend.  500;  Tasker  r.  Baitlett,  5 
to  notice,  the  rule  is,  that  whenever  the  Cash.  359,  364,  where  Mr.  Justice  Wilde 
fact,  upon  which  the  defendant's  liability  says  it  is  a  weU  known  principle,  "  that 

tiM  ^  incurred,  lies  peculiarly  where  one  party  has  knowledge  of  a  ma- 
must  be  within  the  knowledge  and  terial  fact,  not  known  to  the  other  party, 
pllStSf and  privity  of  the  pUintiff,  notice  he  is  bound  to  give  notice."  Where  a 
when  thereof  most  be  Stated  to  have  contract  is  to  be  performed  "npon  no- 
*^  been  given  to  the  defendant,  tice,"  it  is  necessary  to  give  soch  notke. 
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§  578.  A  very  frequent  contract  among  merchants  is  a  sale 
of  goods  "  to  arrive."     It  is  not  always  easy  to  deter-  Sale  of 
mine  whether  the  language  used  in  such  cases  implies  S^ive."  ° 
a  condition  or  not,  or  what  the  real  condition  is.     The  earlier 
cases  were  at  nisi  prius,  but  in  recent  times  these  con-   Boyd  v, 
tracts  have  been  multiplied  to  a  great  extent.     In  Boyd   ^^^^i^- 
v.   Siffkin   (/)   the   sale  was  of  "thirty-two  tons,  more  or  less, 
of  Riga  Rhine  hemp  on  arrival  per  Fanny  and  Elmira^^^  &c.  and 
the  vessel  arrived,  but  without  the  hemp.    Held  that  the  sale  was 
conditional  on   the  arrival,  not  of  the  vessel  but  of  the  hemp. 
And  the  same  conclusion  was  adopted  by  the  court  in  Hawes  v. 
Humble,  (g^  where   the  sale  was  thus  expressed:  "I   Rawest;. 
have  this  day  sold  for  and  by  your  order  on  arrival  100   ^"™^^«- 
tons,"  &c.     In  Idle  v.  Thornton  (K)  the  contract  was   Thornton, 
for  "  200  casks  first  sort  yellow  candle  tallow,  at  68«.  per  cwt.  on 
arrival :  if  it  should  not  arrive  on  or  before  the  31st  December 
next,  the  bargain  to  be  void  :  to  be  taken  from  the  king's  landing 
scale,  &c.  ex  Catherina^  Evers."     The  vessel  with  the  tallow  on 
board  was  wrecked  ofiE  Montrose,  but  the  greater  part  of  the  tal- 
low was  saved,  and  might  have  been  forwarded  to  London  by  the 
31st  December,  but  was  not  so  forwarded,  and  was  sold  at  Leith. 
Lord  Ellenborough  held  that  the  contract  was  conditional  on  the 
arrival  of  the  tallow  in  London  in  the  ordinary  course  of  navigation^ 
and  that  the  vendor  was  not  bound,  after  the  shipwreck,  to  for- 
ward it  to  London  :  at  all  events,  not  without  a  request  and  offer 
of  indemnity   by  the  purchaser.     In  Lovatt  v.    Hamil-   Lovatti;. 
ton  (0  the  contract  was,  "  We  have  sold  you  fifty  tons  H*n*»i'<>°- 
of  palm  oil,  to  arrive  per  Mansfield^  &c.     In  case  of  non-arrival, 

As  where  it  was  agreed  between  the  plain-  deliver  the  floar.    Quarles  v,  George,  23 
tiif  and  defendant,  that    the   defendant  Pick.  400.    So  if  a  person  has  contracted 
should  deliver  to  the  plaintiff  one  thou-  to  do  a  thing  on  demand  or  on  notice,  he 
sand  barrels  of  flour,  at  a  certain  rate  per  will  be  entitled  to  a  reasonable  time  in 
barrel,  at  any  time  within  six  months  from  which   to  do  the  thing,  after  a  d<;mand 
the  date  of  the  contract,  and  give  him  six  made  or  notice  given.    See  Baker  v.  Mair, 
days'  notice  prior  to  the  time  of  such  de-  12  Mass.  121 ;  Newcomb  v,  Brackett,  16 
livery,  and  that  the  plaintiff  should  pay  lb.  161 ;  Eames  v.  Savage,  14   lb.  425. 
the  stipulated  price  therefor  on  delivery.  See  Topping  v.  Root,  5  Cowen,  404 ;  Wat- 
It  was  held,  in  an  action  by  the  plaintiff  son  v.  Gorreu,  6  U.  C.  Q.  B.  542.] 
against  the  defendant  for  not  delivering        (/)  2  Camp.  326. 
the  flour  within  the  six  months,  that  under        [g)  2  Camp.  327,  n. ;  [Shields  t*.  Pettee, 
the  provisions  of  the  contract  it  was  in-  2  Sandf.  262.J 
cumbent  on  the  defendant  to  do  the  flrst        (A)  3  Camp.  274. 
act,  by  giving  notice  of  his  readiness  to         (i)  5  M.  &  W.  639. 


564  PERFORMANCE  OF  THE  CONTRACT.  [BOOK  IT. 

or  the  vessel's  not  having  so  much  in,  after  delivery  of  former 
contracts,  this  contract  to  be  void."  Daring  the  voyage  a  part  of 
the  cargo  of  the  Mansfield  was  transshipped  by  an  agent  of  the 
vendors  into  another  vessel  belonging  to  the  vendors,  bat  without 
their  knowledge,  and  the  oil  arrived  safely  on  that  vessel.  The 
Mansfield  also  arrived  safely.  The  qaestion  was  whether  the 
arrival  of  the  oil  in  the  Mansfield  was  a  condition  precedent  to 
buyer's  right  to  claim  the  delivery,  and  the  court,  vnthout  hearing 
the  vendors'  counsel,  held  the  affirmative  to  be  quite  clear,  (i) 

§  579.  In  Alev^yn  v.  Pry  or  (Z)  the  sale  was  of  "  all  the  oil  on 
Aiewyn  board  the  Thomas  .  ...  on  arrival  in  Great  Britain : 
V,  Pryor.  ^^  j^^  delivered  by  sellers  on  a  wharf  in  Great  Britain  to 
be  appointed  by  the  buyers,  with  all  convenient  speed,  bitt  not  to 
exceed  the  dOth  day  of  June  next^^  &c.  The  vessel  did  not  arrive 
till  the  4th  July,  and  the  purchaser  refused  to  take  the  oil.  Held 
that  the  arrival  hy  the  Z^th  June  was  a  condition  precedent,  and 
Johnfton  v.  fiot  a  warranty  by  the  seller.  In  Johnson  v.  Macdon- 
aid.  aid  (m)  the  sale  was  of  100  tons  of  nitrate  of  soda,  ^'  to 

arrive  ex  Daniel  Qrant^'*  and  there  was  a  memorandum  at  foot, 
^^  should  the  vessel  be  lost,  this  contract  to  be  void."  The  vessel 
arrived  without  any  nitrate  of  soda,  and  it  was  strenuously  con- 
tended that  the  expression  '^  to  arrive,"  when  coupled  with  the 
stipulation  in  the  memorandum,  showed  the  meaning  to  be  an 
undertaking  by  the  vendor  that  the  soda  should  arrive,  and  that 
he  would  deliver  it  if  the  vessel  arrived  safely.  But  all  the  judges 
were  of  opinion  that  there  was  a  double  condition  precedent^  and 
that  the  contract  was  to  take  effect  only  if  the  vessel  arrived,  and 
if  on  arrival  the  soda  was  on  board. 

§  580.  In  Gorrisen  v.  Perrin  (n)  the  sale  was  of  *'  1,170  bales 
Gorrisenv.  ^^  gambier,  now  on  passage  from  Singapore^  and  «p- 
Pemn.        pected  to  arrive  in  Loudon,  viz.  per  Jtavenscraig  805 

{k)  [See  Shields  ?;.  Pettee,  3  Sandf.  262.  173.    On  a  sale  "  to  irriTe/'  the  title  does 

A  lot  of  scrap  iron  was  sold,  to  arrive  by  not  pass  antii  the  goods  arrive  and  are  do> 

the  Christopher,    In  fact  it  arrived  by  the  livered ;  the  sale  is,  in  its  nature,  execa- 

St,  Christopher,    It  was  held  that  without  tory.    Benedict  v.  Fields,  16  N.  Y.  597; 

showing  that  there  was  in  facta  misun-  Reimers  <;.  Ridner,  2  Rob.  11;  Neldun  r. 

'derstanding  as  to  the  vessel,  and  that  the  Smith,  7  Vroom  (N.  J.),  148,  154.] 
misnomer  was  of  some  consequence,  the        (/)  Ry.  &  M.  406. 
vendee  was  not  justified  in  refusing  to  re-        (m)  9  M.  &  W.  600. 
ceive  the  goods.    Smith  v,  Pettee,  70  N.        (n)  2  C.  B.  N.  S.  681 ;  27  L.  J.  C. 

Y.  13.    As  to  when  a  vessel  has  "  arrived  "  P.  29. 
see  Montgomery  v,  Middleton,  13  Ir.  C.  L. 
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bales,  per  Lady  Agnes  Duff  865  bales."  Both  vessels  arrived 
with  the  specific  number  of  packages^  bat  it  was  proven  that  the 
contents  were  far  short  of  the  agreed  number  of  haUn^  the  latter 
word  meaning  in  the  trade  a  compressed  package  of  two  hundred 
weight.  There  was  also  on  board  the  vessels  a  quantity  of  gambier 
consigned  to  other  parties,  sufficient  to  make  up  the  whole  quan- 
tity sold.  The  plaintiff,  who  had  bought  the  goods,  claimed  in 
two  counts :  the  first,  on  the  theory  that  the  words  of  the  con- 
tract imported  a  warranty  that  there  were  1,170  bale%  actually  on 
the  passage  ;  the  second  count,  on  the  theory  that  even  if  it  was  a 
double  condition  precedent  that  the  vessels  should  arrive  with 
that  quantity  on  board,  the  condition  had  been  fulfilled,  although 
part  of  the  goods  belonged  to  third  persons  and  not  to  the  vendor. 
The  court  held,  on  the  first  count,  that  the  language  of  the  con- 
tract was  plainly  an  absolute  assurance,  a  warranty,  that  the  goods 
were  on  the  passage.  On  the  second  point,  which  was  not  nec- 
essary to  the  decision,  the  court,  reviewing  Fischel  v.  Fischei 
Scott,  (o)  distinguished  it  from  the  case  before  them.  ^-  Scott. 
In  that  case  a  party  sold  oil  expected  to  arrive,  and  which  did 
arrive,  but  he  had  supposed  it  would  come  consigned  to  him, 
whereas  it  turned  out  that  it  had  been  consigned  to  some  one  else, 
—  and  inasmuch  as  he  had  intended  and  contracted  to  sell  the 
very  oil  which  arrived,  he  must  bear  the  consequences,  and  the 
court  could  not  add  to  the  contract  a  further  condition,  viz.  that 
the  goods  on  arrival  should  prove  to  be  his  :  a  very  different  thing 
from  saying  that  when  a  man  sells  his  own  specific  goods  con- 
tingent on  their  arrival,  and  they  do  not  arrive,  the  arrival  of 
other  similar  goods  with  which  he  never  affected  to  deal  shall 
operate  to  fix  him  with  the  same  consequences  as  if  his  own  goods 
had  arrived,  (p) 

§  581.  In  Vernede  v.  Weber  (jq)  the  contract  was  for  a  sale  of 
"  the  cargo  of  400  tons,  provided  the  same  be  shipped  vernede 
for  seller's  account,  more  or  less  Aracan  Necrensie  rice^  ^  Weber. 
....  per  British  vessel  Minnay  ....  at  lis.  6d.  per  cwt.  for 
Necrensie,  or  at  Us.  for  Larong^  the  latter  quantity  not  to  exceed 
fifty  tons,  or  else  at  the  option  of  buyers  to  reject  any  excess,"  &c. 

(o)  15  C.  B.  69.  {q)  1  H.  &  N.  311;  25  L.  J.  Ex.  326. 

(p)  See,  on    this  point,  Lord    Ellen-  See  Simond  v.  Braddon,  2  C.  B.  N.  S. 

borough's  remarks  in  Hay  ward  r.  Scou-  324;  26  L.  J.  C.  P.  198. 
gall,  2  Camp.  56. 
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By  the  pleadings  it  appeared  that  the  vessel  arrived  withoat  anv 
Aracan  Necrensie  rice  at  all,  but  with  285  tons  of  Larong  rice,  and 
159  tons  of  Latoorie  rice.  The  buyer  sued  for  delivery  of  this 
cargo.  It  was  held  by  the  court,  first,  that  the  contract  did  not 
contain  a  warranty  that  any  particular  rice  should  be  put  on  board, 
but  that  the  sale  was  conditional  on  such  a  cargo  as  was  described 
being  shipped  ;  secondly,  that  the  purchaser  was  not  entitled  to  the 
entire  cargo  that  amved,  because  no  Latoorie  rice  had  been  sold, 
no  price  was  fixed  for  that  quality,  and  the  parties  plainly  in- 
tended to  fix  their  own  price  for  what  was  sold,  and  not  to  leave 
it  for  a  jury  to  determine ;  and  thirdly,  though  with  some  hesita- 
tion, (r)  that  the  buyer  had  no  right  to  the  Larong  rice,  because 
the  contract  was  entire  :  it  contemplated  the  sale  of  the  whole  cargo 
of  Necrensie  rice ;  the  Larong  rice  was  to  be  a  mere  subsidiary 
portion  of  the  cargo,  which  was  described  as  one  of  Necrensie  rice  ; 
that  the  vendor  could  not  have  compelled  the  buyer  to  take  a 
cargo  of  which  no  part  corresponded  with  the  description  in  the 
contract,  in  which  there  was  no  Necrensie  rice  at  all,  and  that  be 
could  not  be  bound  to  deliver  what  he  could  not  have  compelled 
the  buyer  to  take,  for  the  contract  must  bind  both  or  neither. 

§  582.  In  Simond  v.  Braddon  («)  the  sale  was  '^  of  the  follow- 
Simond  v.  ^°6  cargo  of  Aracan  rice,  per  Severn^  Captain  Prynn, 
Braddon.  now  on  her  way  to  Akyab  (where  the  cargo  was  to  be 
taken  on  board),  vid  Australia.  The  cargo  to  consist  of  fair  aver- 
age Nicranzi  rice,  the  price  of  which  is  to  be  11a.  6(2.  per  cwt., 
with  a  fair  allowance  for  Larong  or  any  other  inferior  description 
of  rice  (if  any)  ;  but  the  seller  engages  to  deliver  what  is  shipped 
on  his  account,  and  in  conformity  with  his  invoice,"  &c.  The 
word  "  only  "  was  improperly  inserted  before  the  word  "  engages," 
after  the  sold  note  was  signed,  and  was  not  in  the  bought  note. 
This  was  held  to  be  a  warranty  by  the  defendant  to  ship  a  cargo 
of  fair  average  Nicranzi  rice  and  he  was  held  liable  for  a  breach  of 
it,  the  cargo  proving  to  be  Nicranzi  rice  of  inferior  quality. 

§  583.  In  Hale  v.  Rawson  (t)  the  declantion  alleged  an  agree- 
Haie  V.  Q^cnt  by  the  defendant  to  sell  to  the  plaintiff  fifty  cases 
RawBon.      of  Eagt  India  tallow,  "  to  be  paid  for  in  fourteen  days 

(r)  This  third  point,  notwithstanding  (s)  2  C.  B.  N.  S.  324  ;  26  L.  J.  C.  P. 

the  expression  of  hesitation  by  the  learned  198. 

jud<;e  who  delirered  the  opinion,  seems  to  (t)  4   C.  B.   N.  S.  85  ;  27  L.  J.  C.  P. 

rest  on  grounds  qaite  as  solid  and  indis-  189. 
putable  as  the  two  preceding. 
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after  the  landing  thereof,  to  be  delivered  by  the  defendant  to  the 
plaintiff,  on  safe  arrival  of  a  certain  ship  or  vessel  called  the  Couvr 
tess  of  Elgin^  then  alleged  to  be  on  her  passage  from  Calcutta  to 
London ;  "  that  the  sale  was  by  sample,  that  the  vessel  had  arrived, 
&c.  &c.,  and  that  the  defendant  refused  to  deliver.  Plea,  that 
neither  the  tallow  nor  any  part  thereof  arrived  by  the  Countess  of 
Elgin,  whereby,  &c.  Demurrer  and  joinder.  Held  that  the  con- 
tract for  the  sale  was  conditional  on  the  arrival  of  the  vessel  only, 
notwithstanding  the  stipulation  for  payment  after  the  landing  of 
the  tallow.  In  this  case  the  language  of  the  contract  plainly  im- 
ported an  assurance  of  warranty  that  the  tallow  was  on  board  the 
ship. 

§  684.  In  Smith  v.  Myers  (u)  the  contract  was  for  the  sale  of 
"  about  600  tons,  more  or  less,  being  the  entire  parcel  of  g^.^j^  ^ 
nitrate  of  soda  expected  to  arrive  at  port  of  call  per  Myere. 
Precursor,  at  12«.  9(i.  per  cwt.  Should  any  circumstance  or  acci- 
dent prevent  the  shipment  of  the  nitrate,  or  should  the  vessel  be 
lost,  this  contract  to  be  void."  The  vendors  (the  defendants), 
when  this  contract  was  made  on  the  8th  September,  had  been  in- 
formed by  their  Valparaiso  correspondents  of  the  purchase  of  600 
tons  nitrate,  and  of  the  charter  of  the  Precursor,  on  account  of  the 
vendors.  Before  the  date  of  the  contract,  to  wit,  on  the  18th 
August,  an  earthquake  had  destroyed  the  greater  part  of  the  ni- 
trate while  lying  at  the  port  of  lading,  and  on  the  2d  September, 
after  it  had  been  decided  in  Valparaiso  that  the  firm  there  was 
not  bound  to  ship  another  cargo  on  the  Precursor,  the  charter  of 
that  vessel  had  been  cancelled  by  the  Valparaiso  house ;  the  ven- 
dors in  England  being  ignorant  of  these  facts  when  they  made 
the  contract  with  the  plaintiff  on  the  8th  September.  Afterwards 
the  Valparaiso  correspondents,  hearing  of  the  contract  made  by 
the  defendants,  and  not  knowing  what  its  precise  terms  were,  de- 
termined as  a  measure  of  precaution  to  buy  for  them  another 
cargo  of  600  tons,  and  obtained  an  assignment  of  the  charter  of 
the  same  Precursor  from  another  house  which  had  taken  up  the 
vessel,  and  on  the  23d  December  this  second  cargo  was  shipped 
to  the  defendants,  who,  in  Jaituary,  sold  it  '*  to  arrive  "  to  other 
parties.  On  the  arrival  of  the  cargo,  in  May,  the  plaintiffs 
claimeid  it,  and  on  refusal  of  delivery  by  the  defendants  brought 
their  action.     It  was  held  that  the  contract  referred  to  a  specific 

(u)  L.  R.  5  Q.  B.  429 ;  7  Q.  B.  139,  in  exchequer  chamber. 
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cargo  "  expected  to  arrive  per  Precursor^^^  under  the  information 
the  vendors  had  received  when  they  made  the  bargain,  and  that 
the  destruction  of  that  expected  cargo,  under  the  terms  of  the 
contract  was  provided  for,  in  the  stipulation  that  the  contract  in 
such  event  should  ^^  be  void."  It  was  a  mere  accident,  a  mere 
coincidence,  that  the  second  cargo  bought  had  come  on  the  Pre- 
cursor^ and  there  would  have  been  no  pretext  for  the  plaintifiTs 
demand,  if  it  had  come  on  a  vessel  of  a  different  name. 

§  585.  In  Covas  v.  Bingham  {x)  a  sale  was  made  of  a  cargo 
Covas  V.  not  yet  arrived  ^^  as  it  stands,"  and  it  was  said  by  coun- 
sel, in  argument,  that  such  contracts  are  not  now  un- 
car^o  to  common,  instead  of,  as  formerly,  "  to  arrive."  The  sale 
iTstods!"  was  made  in  Liverpool  of  "  the  cargo  per  Prima  Donna 
now  at  Queenstown  as  it  stands^  consisting  of  1,800  quarters 
Ibraila  Indian  corn,  at  the  price  of  SOa.  per  imperial  quarter,  the 
quantity  to  he  taken  from  the  Mil  of  lading^  and  measure  calcu- 
lated 220  quarters  equal  to  100  kilos.,  payment  cash  on  handing 
shipping  documents  and  policy  of  insuranceJ*  The  contract  was 
made  on  16th  November,  the  ship  being  then  at  Queenstown 
awaiting  orders.  The  bill  of  lading  and  policy  of  insurance  were 
not  then  in  Liverpool,  but  were  received  on  the  19th  November, 
and  the  bill  of  lading  then  appeared  to  be  for  758  kilos.,  with  a 
memorandum  at  foot  signed  by  the  master,  ^<  quantity  and  quality 
unknown  to  me."  The  defendants  sent  plaintiff  an  invoice  for 
1,667  f  quarters,  being  the  proper  number,  calculated  according  to 
the  terms  of  the  contract  as  applied  to  the  bill  of  lading,  and 
plaintiff  paid  the  price  thus  calculated.  The  ship  was  ordered 
by  the  plaintiff  to  Drogheda,  and  the  cargo  on  delivery  there  was 
found  to  measure  only  1,614^  quarters,  leaving  a  deficiency  of 
53x7  quarters,  and  the  action  was  brought  to  recover  back  the  ex- 
cess of  price  paid  for  this  deficiency  in  quantity.  It  does  not  ap- 
pear in  the  report  how  the  deficiency  arose,  nor  whether  there  were 
really  758  kilos,  on  boards  in  which  case  there  would  have  been  no 
deficiency  according  to  the  basis  of  calculation  agreed  on  by  the 
parties,  but  this  point  does  not  seem  to  have  been  suggested  in 
argument,  nor  adverted  to  in  the  decision.  It  was  held  that  there 
was  no  condition  nor  warranty  as  to  quantity,  and  that  the  true 
effect  of  the  contract  was  to  put  the  purchaser  in  place  of  the 
vendor  as  owner  of  the  cargo  according  to  the  face  of  the  bill  of 

.  (x)  2  E.  &  B.  836 ;  33  L.  J.  Q.  B.  26. 
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lading,  with  all  the  chances  of  excess  or  deficiency  in  the  quan- 
tity that  might  be  on  board. 

§  586.  It  appears  from  this  review  of  the  decisions  that  con- 
tracts of  this  character  may  be  classified  as  follows  :  First.  ^^^^^  ^f 
Where  the  lansniase  is  that  c:ood8  are  sold  "  on  arrival  *!»«  deci- 
per  ship  A.  or  ex  ship  A.,  or  "  to  arrive  per  ship  A.  sales** to 
or  ex  ship  A."  (for  these  two  expressions  mean  precisely  "'*^®' 
the  same  thing),  (^)  it  imports  a  double  condition  precedent^  viz. 
that  the  ship  named  shall  arrive,  and  that  the  goods  sold  shall  be 
on  board  on  her  arrival.  Secondly.  Where  the  language  asserts 
the  goods  to  be  on  board  of  the  vessel  named,  as  '^  1,170  bales  now 
on  pa8$affe^  and  expected  to  arrive  per  ship  A.,"  or  other  terms 
of  like  import,  there  is  a  warranty  that  the  goods  are  on  board, 
and  a  iingle  condition  precedent^  to  wit,  the  arrival  of  the  vesseL 
Thirdly.  The  condition  precedent  that  the  goods  shall  arrive  by 
the  vessel  will  not  be  fulfilled  by  the  arrival  of  goods  answering 
the  description  of  those  sold,  but  not  consigned  to  the  vendor,  and 
with  which  he  did  not  affect  to  deal ;  but  semble,  the  condition 
will  be  fulfilled  if  the  goods  which  arrive  are  the  same  that  the 
vendor  intended  to  sell,  in  the  expectation,  which  turns  out  to  be 
unfounded,  that  they  would  be  consigned  to  him.  Fourthly. 
Where  the  sale  describes  the  expected  cargo  to  be  of  a  particular 
description,  as  "  400  tons  Aracan  Necrensie  rice,"  and  the  cargo 
turns  out  on  arrival  to  be  rice  of  a  different  description,  (2)  the 
condition  precedent  is  not  fulfilled,  and  neither  party  is  bound  by 
the  bargain. 

§  587.  In  a  recent  case  (a)  an  attempt  was  made  to  convert  a 
stipulation  introduced  in  the  vendor's  favor  into  a  con-  Neiii  v. 
dition  precedent  which  he  was  bound  to  fulfil.  A  sale  worth. 
was  made  of  cotton,  **  to  arrive  in  Liverpool,"  and  a  clause  was 
inserted :  "  The  cotton  to  be  taken  from  the  quay ;  customary 
allowance  of  tare  and  draft,  and  the  invoice  to  be  dated  from 
date  of  delivery  of  last  bale."  This  was  construed  to  be  a  stipu- 
lation against  the  buyer,  not  a  condition  in  his  favor  ;  the  pur- 
pose being  probably  to  save  warehouse  charges,  as  it  was  shown 
that  by  the  dock  regulations  in  Liverpool  goods  must  be  removed 

(y)  Per  Parke  B.  in  Johnson  v,  M'Don-    for  the  effect  of  a  description  of  the  thing 
aid,  9  M.  &  W.  600-604.  sold. 

(«)  See  pott,  part  II.  ch.  i.  Warranty,        (a)  Neill  v.  Whitworth,  18  C.  B.  N.  S. 

4S5 ;  34  L.  J.  C.  P.  155. 
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from  the  quay  within  twenty-four  hours,  in  default  whereof  they 
are  removed  and  warehoused  by  the  dock  authorities. 

§  588.  In  sales  of  goods  "  to  arrive,"  it  is  quite  a  usual  oon- 
Vendor  to  ditiou  that  the  vendor  shall  give  notice  of  the  name  of 
m  saiM  *' to  ^^®  ^^^P  ^^  which  the  goods  are  expected,  as  soon  as  it 
arrive."  bccomes  kuowu  to  him,  and  a  strict  compliance  with 
this  promise  is  a  condition  precedent  to  his  right  to  enforce  the 
Buskv.  contract.  In  Busk  v.  Spence,  (5)  decided  in  1815,  the 
Spence.  seller  agreed  to  sell  certain  flax,  to  be  shipped  from  St, 
Petersburg,  ^^  and  as  soon  as  he  knows  the  name  of  the  vessel  in 
which  the  flax  will  be  shipped,  he  is  to  mention  it  to  the  buyer.** 
The  vendor  received  the  advice  on  the  12th  September,  in  Lon- 
don, and  did  not  communicate  it  to  the  defendant,  who  resided  at 
Hull,  till  the  20th.  The  vessel  arrived  in  October,  and  the  de- 
fendant refused  to  accept  the  flax.  Held  by  Gibbs  C.  J.  that 
this  was  a  condition  precedent;  that  it  had  not  been  complied 
with ;  and  that  the  question  whether  or  not  the  communication 
made  eight  days  after  receiving  the  information  was  a  compliance 
with  the  condition  was  one  of  law,  not  of  fact.  The  plaintiff 
was  therefore  nonsuited.  This  point  seems  not  to  have  occurred 
Graves  9.     again  till  1854,  when  it  was  carefully  considered  as  a 

^^'  new  question,  and  determined  in  the  same  way,  in  the 

exchequer,  in  Graves  v.  Legg,  (c)  the  decision  of  Gibbs  C.  J-  in 
Busk  V.  Spence  having  escaped  the  notice  of  the  counsel  and  the 
court,  as  no  reference  is  made  to  it  in  the  report.  In  this  case, 
after  the  decision  on  the  demurrer  to  the  above  effect,  there  was  a 
trial  on  the  merits,  in  which  it  was  proven  that  the  vessel  was 
named  to  the  buyer's  broker,  who  had  made  the  contract,  in  Liv- 
erpool ;  and  that  by  the  usage  of  that  market  such  notice  to  the 
broker  was  equivalent  to  notice  to  his  principal,  and  the  conrt  of 
exchequer,  as  well  as  the  exchequer  chamber,  held  that  this  was  a 
compliance  with  the  condition,  (d) 

§  589.  There  is  not  an  entire  concordance  in  the  authorities  as 

What  is       to  the  true  construction  of  a  contract  for  the  sale  of  **  a 

™acargo^"   cargo."     In  Kreuger  v.  Blanck  (e)  the  defendants,  in 

Kreuirerv.    Liverpool,  sent  an  order  to  the  plaintiffs,  at  Mauritius, 

on  the  25th  July,  for  *'  a  small  cargo  (of  lathwood)  of 

(6)  4  Camp.  329.  See,  also,  Gilkes  v,  Leonino,  4  C.  B.  N.  8. 

(c)  9  Ex.  709 ;  23  L.  J.  Ex.  228.  485. 

{d)  11    Ex.   642;    26  L.  J.   Ex.   316.         (e)  L.  R.  5  Ex.  179. 
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about  the  following  lengths,  &c.  &c.,  in  all  aboat  sixty  cubic 
fathoms,  which  you  will  please  to  effect  on  opportunity  for  my 
account,  at  61,  15s.  c.  f.  and  i.  (/)  per  cubic  fathom,  discharged 
to  the  Bristol  Channel."  The  plaintiffs  being  unable  to  get  a 
vessel  of  the  exact  size  for  such  a  cargo,  chartered  a  ship  and 
loaded  her  with  eighty -three  fathoms,  and  on  the  arrival  of  the 
vessel  the  plaintiff's  agent  unloaded  the  cargo  and  measured  and 
set  apart  the  amount  of  the  defendant's  order  and  tendered  him 
a  bill  of  lading  for  that  quantity,  but  the  defendant  declined  to 
accept  on  the  ground  that  ^^  the  cargo  "  was  in  excess  of  the  order. 
Held  by  Kelly  C.  B.  and  Cleasby  B.  (Martin  B.  diss.),  that 
^^ cargo"  meant  a  whole  cargo,  and  that  plaintiffs  had  not  com- 
plied with  the  order  and  could  not  maintain  the  action.  (/^) 

§  590.  But  this  case  was  referred  to  with  marked  doubt  by 
Blackburn  J.,  in  the  opinion  given  by  him  in  Ireland  v,  Ireland  v, 
Livingston,  (^)  in  the  House  of  Lords.  The  contract  gto^°^ 
in  that  case  was  in  a  letter  in  the  following  words  :  '^  My  opinion 
is  that  should  the  beet  crop  prove  less  than  usual  there  may  be  a 
good  chance  of  something  being  made  by  importing  cane  sugar 
at  about  the  limit  I  am  going  to  give  you  as  a  maximum,  say 
268.  9d.  for  Nos.  10  and  12,  and  you  may  ship  me  500  tons  to 
cover  cost,  freight,  and  insurance,  —  fifty  tons  nu>re  or  less  of  no 
moment  if  it  enables  you  to  get  a  suitable  vessel.  You  will  please 
to  provide  insurance  and  draw  on  me  for  the  cost  thereof  as  cus- 
tomary, attaching  documents,  and  I  engage  to  give  the  same  due 
protection  on  presentation.  I  should  prefer  the  option  of  sending 
vessel  to  London,  Liverpool,  or  the  Clyde,  but  if  that  is  not  com- 
passable  you  may  ship  to  either  Liverpool  or  London."  And  a 
telegram  was  sent  the  next  day  to  say  that  ^^  the  insurance  is  to  be 
done  with  average,  and  if  possible,  the  ship  to  call  for  orders  for 
a  good  port  in  the  United  Kingdom."  The  plaintiff  answered  on 
the  6th  September :  "  We  are  in  receipt  of  your  esteemed  favor 
of  25th  July,  and  take  due  note  that  you  authorize  us  to  purchase 
and  ship  on  your  account  a  cargo  of  about  500  tons^  provided  we 
can  obtain  Nos.  10  to  12  D  S,  at  a  cost  not  exceeding  268.  9d.  per 
cwt.  free  on  board,  including  cost,  freight,  and  insurance ;  and 

(/)  The  initials  mean,  "cost,  freight,  dee  was  not  bound  to  accept  anything 

and  insurance."  less.] 

(/^ )  [In  Barrowman  v.  Drajton,  2  Ex.  (g)  L.  B.  3  Q.  B.  99 ;  6  Q.  B.  516 ;  5 

D.  15,  it  waa  decided  that  "cargo "  meant  £ng.  App.  395-410. 
the  entire  load  of  the  vessel,  and  the  Ten- 
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your  remarks  regarding  the  destination  of  the  vessel  have  also  oar 

attention If  prices  come  within  your  limits,  and  we  can 

lay  in  a  good  cargo^  we  shall  not  fail  to  operate  for  you."  At  the 
date  of  this  letter,  the  market  at  the  Mauritius  was  too  high  to 
enable  the  plaintiffs  to  make  the  purchase  at  the  defendants*  lioiit, 
freight  ranging  from  22.  15«.  to  3Z.  per  ton.  In  the  course  of 
September  the  plaintiff  received  an  offer  from  a  partly  loaded 
vessel,  to  take  7,000  or  8,000  bags  of  sugar  at  a  freight  of  2Z. 
108.  per  ton  for  a  voyage  direct  to  London,  and  ascertained  that 
at  this  rate  of  freight  the  sugar  could  be  purchased  so  as  to  bring 
the  cost,  freight,  and  insurance  within  the  limit.  It  was  impoesi* 
ble  to  purchase  the  sugar  in  one  lot  from  the  same  person,  and  the 
plaintiffs  purchased  from  several  brokers  fourteen  distinct  parcels 
of  the  specified  quality.  The  plaintiffs  used  due  diligence,  bat 
could  not  obtain  more  than  5,778  bags,  weighing  about  392  tons, 
within  the  limits,  and  reduced  their  own  commissions  by  a  sum  of 
168Z.  19«.  4Jc?.,  in  order  not  to  exceed  the  limit.  They  shipped 
this  quantity  to  the  defendants,  and  being  unable  to  fill  up  the  ves- 
sel with  any  further  quantity  on  the  defendant's  account,  they 
shipped  on  their  own  account  about  150  tons  of  inferior  quality, 
and  the  ship  sailed  on  the  29th  September  with  the  cargo  above 
described.  The  .plaintiffs  continued  to  watch  the  market  for  the 
purpose  of  completing  the  defendants'  order  for  **  about  500  tons," 
without  success,  till  the  26th  October,  when  they  received  from 
the  defendants  a  countermand  of  the  order.  The  defendants  re- 
fused to  accept  the  S92  tons  shipped  to  them  as  aforesaid,  and 
the  plaintiffs  brought  their  action.  In  the  queen's  bench,  it  was 
held  (by  Cockburn  C.  J.,  Mellor  and  Shee  JJ.)  that  the  true 
construction  of  the  order  was  to  buy  sugar  for  the  defendants, 
according  to  the  usage  of  the  market  at  the  Mauritius,  where  the 
sugar  could  only  be  bought  in  several  parcels  from  different  per- 
sons, and  that  as  fast  as  the  plaintiffs  bought  each  lot,  in  pursuance 
of  the  order,  the  lot  so  bought  was  appropriated  to  the  order,  and 
that  the  defendants  were  bound  to  accept  what  was  so  bought,  and 
had,  themselves,  by  countermanding  the  order,  prevented  its  exe- 
cution for  the  entire  quantity  ordered.  The  question  as  to  the 
shipment  being  part  of  a  cargo  and  not  a  cargo  was  not  mooted. 
In  the  exchequer  chamber,  the  judgment  of  the  queen's  bench 
was  reversed,  by  Kelly  C.  B.,  Martin  and  Channel  BB.,  and 
Keating  J.  (Montague  Smith  J.  and  Cleasby  B.  diss.),  on  the 
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ground  that  the  order  was  for  a  single  shipment  of  one  cargo  by  a 
single  vessel.     The  dissenting  judges  did  not  consider  that  the  ful- 
filment of  the  order  was  made  conditional  upon  its  being  so  exe- 
cuted as  to  send  the  whole  order  as  one  cargo.     In  the  House  of 
Lords,  Martin  and  Cleasby  BB.  adhered  to  their  opinions  expressed 
in  the  exchequer  chamber,  and  Blackburn,  Hannen,  and  Byles  JJ. 
were  all  of  opinion  that  the  case  was  one  of  principal  and  agent, 
not  of  vendor  and  vendee  (as  held  by  Martin  B.),  and  that  the 
true  construction  of  the  order  did  not   impose  the  condition  of 
shipment  as  one  cargo  in  one  vessel.     Although  the  case,  as  de- 
cided by  the  lords,  did  not  involve  all  the  considerations  upon 
which  the  judgment  of  Blackburn  J.  (in  behalf  of  himself  and 
Hannen  J.)  was  based,  the  exposition  by  that  eminent  judge  of 
the  principles  which  distinguish  different  contracts  with  commis- 
sion merchants  or  agents,  and  of  their  rights  and  duties,  is  so  in- 
structive as  to  justify  a  very  full  extract  from  his  opinion.     "  The 
terms,  at  a  price  *  to  cover  cost,  freight,  and  insurance,   q^.^^^.  ^^^ 
payment  by  acceptance  on  receiving  shipping  documents,'   s^»  »t 
are  very  usual  and  are  perfectly  well  understood  in  prac-  cover  cost, 
tice.     The  invoice  is  made  out  debiting  the  consignee  andinsur- 
with  the  agreed  price  (or  the  actual  cost  and  commis-  ^^^' 
sion,  with  the  premium  bf  insurance  and  the  freight,  as  the  case 
may  be),  and  giving  him  credit  for  the  amount  of  the  freight 
which  he  will  have  to  pay  the  ship-owner  on  actual  delivery,  and 
for  the  balance  a  draft  is  drawn  on  the  consignee,  which  he  is 
bound  to  accept,  if  the  shipment  be  in  conformity  with  his  con- 
tract, on  having  handed  to  him  the  charter-party,  bill  of  lading, 
and  policy  of  insurance.     Should  the  ship  arrive  with  the  goods 
on  board  he  will  have  to  pay  the  freight,  which  will  make  up  the 
amount  he  has  engaged  to  pay.     Should  the  goods  not  be  deliv- 
ered, in  consequence  of  the  perils  of  the  sea,  he  is  not  called  on  to 
pay  the  freight,  and  he  will  recover  the  amount  of  his  interest  in 
the  goods  under  the  policy.     If  the  non-delivery  is  in  consequence 
of  some  misconduct  on  the  part  of  the  master  or  mariners  not 
covered  by  the  policy,  he  will  recover  it  from  the  ship-owner.     In 
substance,  therefore,  the  consignee  pays,  though  in  a  different 
manner,  the  same  price  as  if  the  goods  had  been  bought  and 
shipped  to  him  in  the  ordinary  way.     If  the  consignor  vendor's 
is  a  person  who  has  contracted  to  supply  the  goods  at  an   J^  g^^°°* 
agreed  price,  to  cover  cost,  freight,  and  insurance,  the  ^^^^' 
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amount  inserted  in  the  invoice  is  the  agreed  price,  and  no  com- 
mission is  charged.  In  such  a  case  it  is  obvious,  that  if  freight  is 
high,  the  consignor  gets  the  less  for  the  goods  he  supplies ;  if  low, 
he  gets  the  more.  But  inasmuch  as  he  has  contracted  to  supply 
the  goods  at  this  price,  he  is  bound  to  do  so,  though  owing  to  the 
rise  in  prices  at  the  port  of  shipment,  making  him  pay  more  for  the 
goods,  or  of  freight  causing  him  to  receive  less  himself  because  the 
ship-owner  receives  more,  his  bargain  may  turn  out  a  bad  one.  On 
the  other  hand,  if  owing  to  the  fall  in  prices  at  the  port  of  shipment, 
or  of  freight,  the  bargain  is  a  good  one,  the  consignee  still  must 
pay  the  full  agreed  price.  This  results  from  the  contract  being 
one  by  which  the  one  party  binds  himself  absolutely  to  supply  the 
goods  in  a  vessel  such  as  is  stipulated  for  at  a  fixed  price^  to  be 
paid  in  the  customary  manner,  that  is,  part  by  acceptance  on  re- 
ceipt of  the  customary  documents,  and  part  by  paying  the  freight 
on  delivery,  and  the  other  part}'  binds  himself  to  pay  that  fixed 
price.  Each  party  there  takes  upon  himself  the  risk  of  the  rise  or 
fall  in  price,  and  there  is  no  contract  of  agency  or  trust 
Bion  between  them,  and  therefore  no  commission  is  charged. 

d^tvon       But  it  is  also  very  common  for  a  consignor  to  be  an 
8UC  or  er.   gg^^^  ^j^^  j^^g  j^q^  I^Jj^j  himself  absolutely  to  supply 

the  goods,  but  merely  accepts  an  order  by  which  he  binds  himself 
to  use  due  diligence  to  fulfil  the  order.  In  that  case  he  is  bound 
to  get  the  goods  as  cheap  as  he  reasonably  can,  and  the  sum  in- 
serted in  the  invoice  represents  the  actual  cost  and  charges  at  which 
the  goods  are  procured  by  the  consignor,  with  the  addition  of  a 
commission  ;  and  the  naming  of  a  maximum  limit  shows  that  the 
order  is  of  that  nature.  It  would  be  a  positive  frauds  if  having 
bought  the  goods  at  a  price  including  all  charges  below  the  max- 
imum limit  fixed  in  the  order,  he,  the  commission  merchant,  in- 
stead of  debiting  his  correspondent  with  that  actual  cost  and  com- 
mission, should  debit  him  with  the  maximum  limit.  The  contract 
of  agency  is  precisely  the  same  as  if  the  order  had  been  to  procure 
goods  at  or  below  a  certain  price,  and  then  ship  them  to  the  pei^ 
son  ordering,  the  freight  being  in  no  way  an  element  in  the  limit. 
But  when,  as  in  the  present  case,  the  limit  is  made  to  include  cost, 
freight,  and  insurance,  the  agent  must  take  care  in  executing  the 
order  that  the  aggregate  of  the  sums  which  his  principal  will  have 
to  pay  does  not  exceed  the  limit  prescribed  in  his  order;  if  it  does, 
the  principal  is  not  bound  to  take  the  goods.    If,  by  due  exertions. 
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he  can  execute  the  order  within  those  limits,  he  is  bound  to  do  so 
as  cheaply  as  he  can,  and  to  give  his  principal  the  benefit  of  that 
cheapness.  The  agent  therefore,  as  is  obvious,  does  not  take  upon 
himself  any  part  of  the  risk  or  profit  which  may  arise  from  the 
rise  and  fall  of  prices,  and  is  entitled  to  charge  commission,  be- 
cause there  is  a  contract  of  agency It  is  quite  true  that  the 

agent  who  in  thus  executing  an  order  ships  goods  to  his  principal 
is  a  vendor  to  him.  The  persons  who  supply  goods  to  a  commis- 
sion agent  sell  them  to  him  and  not  to  his  unknown  foreign  cor- 
respondent, and  the  commission  merchant  has  no  authority  to 
pledge  the  credit  of  his  correspondent  for  them The  prop- 
erty in  the  goods  passes  from  the  country  producer  to  the  commis- 
sion merchant ;  and  then,  when  the  goods  are  shipped,  from  the 
commission  merchant  to  his  consignee.  And  the  legal  effect  of  the 
transaction  between  the  commission  merchant  and  the  consignee, 
who  has  given  him  the  order,  is  a  contract  of  sale  passing  the 
property  from  the  one  to  the  other ;  and  consequently  the  commis- 
sion merchant  is  a  vendor^  and  has  the  right  of  one  as  to  stoppage 
in  transitu,  I  therefore  perfectly  agree  with  the  opinion  expressed 
by  Baron  Martin  in  the  court  below,  that  the  present  is  a  contract 
between  vendor  and  vendee  ;  but  I  think  he/aK«  into  a  fallacy  when 
he  concludes  therefore  that  it  is  not  a  contract  as  between  principal 
and  agent.  My  opinion  is,  for  the  reasons  I  have  indicated,  that 
when  the  order  was  accepted  by  the  plaintiffs  there  was  a  contract 
of  agency,  by  which  the  plaintiffs  undertook  to  use  reasonable  skill 
and  diligence  to  procure  the  goods  ordered,  at  or  below  the  limit 
given,  to  be  followed  up  by  the  transfer  of  the  property  at  the  act- 
ual cost,  with  the  addition  of  the  commission ;  but  that  this  super- 
added sale  is  not  in  any  way  inconsistent  with  the  contract  of 
agency  existing  between  the  parties,  by  virtue  of  which  the  plain- 
tiffs were  under  the  obligation  to  make  reasonable  exertions  to 
procure  the  goods  ordered,  as  much  below  the  limit  as  they  could.'' 
The  learned  judge  then  went  on  to  show  that  the  question  of 
usage  of  the  market  did  not  really  arise ;  that  the  commission  mer- 
chant as  an  agent  must  use  reasonable  exertions  to  buy  as  cheaply 
as  he  cany  and  to  buy  them  either  in  small  parcels  or  one  large 
lot,  according  to  the  advantage  which  would  be  gained  in  price 
by  the  one  or  the  other  mode  of  purchase.  It  is  very  remarkable 
that  after  the  thorough  discussion  of  this  case  the  only  point  upon 
which  the  judges  had  given  opinions  that  was  decided  in  the 
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lords  (A)  was  that  the  contract  was  one  of  agency,  as  explained 
If  order  by  Blackbum  J.  The  case  was  decided  upon  a  totally 
two^con-^  new  point  not  taken  in  the  argument  nor  suggested  by 
P^^^i'  the  judges.  It  was  determined  in  favor  of  the  plaintiffs, 
ither  if^  on  the  gTound  that  the  divergence  of  opinion  among  the 
adopted  judges  as  to  the  construction  of  the  order  was  conclusive 
by  agent,  proof  that  the  language  was  ambiguous  and  admitted  of 
either  construction ;  and  the  very  important  rule  was  laid  down, 
"  that  when  a  principal  gives  an  order  to  an  agent  in  9ueh  uneer- 
tain  terms  as  to  be  susceptible  of  two  different  meanings^  and  the 
agent  bon&  fide  adopts  one  of  them  and  acts  upon  it^  it  is  not  com- 
petent to  the  principal  to  repudiate  the  act  as  unauthorized^  be- 
cause  he  meant  the  order  to  be  read  in  the  other  sense^  of  which  it 
is  equally  capableJ^  (i) 

§  591.  Sometimes  the  sale  of  a  cargo  is  made  by  bill  of  lading, 
Sale  of  and  the  condition  imposed  by  the  contract  on  the  vendor 
biiPof  ^  must  be  strictly  complied  with,  in  order  to  enable  him 
lading.  ^Q  enforce  the  bargain.  In  1859  the  two  cases  of  Tam- 
9.  Lucas,  vaco  V.  Lucas  were  decided,  both  in  favor  of  the  pur- 
chaser, on  the  ground  that  the  vendors'  proffer  of  delivery  was  not 
in  accordance  with  the  conditions  of  the  contract.  In  the  first 
case,  (ft)  the  sale  was  of  a  cargo  of  wheat  "  of  about  2,000  quar- 
ters, say  from  1,800  to  2,200  quarters,  ....  to  be  shipped  be. 
tween  Ist  September  and  12th  October:  ....  sellers  guaranty 
delivery  of  invoice  weights,  sea  accidents  excepted.  Buyers  to 
pay  for  any  excess  of  weighty  unless  it  be  the  result  of  sea  damage 
or  heating.  The  measure  for  the  sake  of  invoice  to  be  calcu- 
lated at  the  rate  of  100  chetwerts  equal  to  seventy-two  quarters 
....  Payment  cash  in  London  in  exchange  for  usual  shipping 
documents^''  &c.  In  an  action  for  non-acceptance,  the  declara- 
tion alleged  that  the  plaintiffs  offered  to  deliver  *^  the  usual  ship- 
ping documents  according  to  the  contract,  ....  in  exchange  for 
the  invoice  price,  according  to  the  contract."  The  defendants 
pleaded  in  substance  that  the  shipping  documents  offered  to  them 
were  for  a  cargo  of  wheat,  amounting  to  2,215  quarters,  and  that 
the  plaintiffs  had  wrongly  stated  in  the  invoice  that  the  cargo  was 
only  2,200  quarters :  that  when  the  bill  of  lading  was  tendered 

(A)  The  lords  present  were  Chelmsford,        (t)  [See  Foeter  v.  Rockwell,  104  Mass- 
Westbnrj,  and  ColooBay.  167.] 

(k)  1  £.  &  £.  581 ;  28  L.  J.  Q.  B.  150. 
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and  the  invoice  made  out,  the  vessel  was  at  sea,  and  neither  party 
knew  what  quantity  was  on  board,  except  from  the  shipping  docu- 
ments, and  that  the  defendants  were  therefore  entitled  to,  reject 
the  offer,  as  they  had  done,  as  not  being  in  conformity  with  the 
contract.  The  plaintiff  replied  that  the  cargo  offered  was  really 
a  cargo  of  more  than  1,800  and  less  than  2,000  quarters,  as  shown 
by  the  number  of  quarters  delivered  from  the  ship  when  actually 
discharged.  On  demurrer  to  this  replication,  the  court  held,  after 
advisement,  that  the  purchaser  was  not  bound  to  accept  the  offer 
made  on  the  tender  of  the  usual  shipping  documents ;  that  he  had 
no  power  to  accept  the  part  he  agreed  to  purchase,  and  reject  the 
rest ;  that  if  he  had  accepted  he  would  have  been  bound  to  pay  for 
the  8urplu8y  if  any,  and  that  the  vendor  had  no  right  to  make  out 
an  invoice  otherwise  than  in  accordance  with  the  bill  of  lading, 
that  is,  counting  100  chetwerts  equal  to  seventy-two  quarters,  ac- 
cording to  the  terms  of  the  contract.  The  plaintiffs  had  failed  to 
show  that  they  were  ready  and  willing  to  perform  their  part  of 
the  contract,  and  could  not  force  the  purchaser  to  accept.  The 
second  case,  (l)  on  a  contract  similar  to  the  first,  presented  the 
converse  of  the  facts.  The  bill  of  lading  represented  a  cargo 
which  was  in  conformity  with  the  contract,  but  the  defendants' 
plea  alleged  that  the  quantity  of  wheat  actually  on  board  was  less 
than  1,800  quarters,  and  this  plea  was  held  good  on  demurrer. 
The  contracts  in  the  two  cases  were  held  to  mean  substantially 
that  the  vendors  were  to  supply  in  each  case  a  cargo  of  *'  about 
2,000  quarters,"  that  an  excess  or  deficiency  of  200  quarters  should 
form  no  objection ;  that  the  purchaser's  promise  to  pay  for  any 
excess  of  weight  applied  to  such  excess  as  might  occur  within  the 
stipulated  limits ;  and  that  the  vendor  was  in  default  if  he  either 
tendered  shipping  documents  for  a  cargo  not  in  accordance  with 
the  contract,  or  shipping  documents  erroneously  describing  a  cargo 
as  being  within  the  contract,  when  in  fact  and  truth  it  was  not. 

§  592.  The  general  rule  in  executory  agreements  for  the  sale 
of  goods  is  that  the  obligation  of  the  vendor  to  deliver.  Rule  in  ex- 
and  that  of  the  buyer  to  pay,  are  concurrent  conditions  ^^e-^ 
in  the  nature  of  mutual  conditions  precedent,  and  that  Sitions*^^"" 
neither  can  enforce  the  contract  against  the  other  with-  concurrent, 
out  showing  performance,  (w)  or  offer  to  perform,  or  averring 

(/)  Tamvaco  v.  Lucas,  1  £.  &  £.  592 ;        (m)  Morton  v.   Lamb,  7  T.  R.  125  ; 
28  L.  J.  Q.  B.  301.  Waterhouse  v.  Skinner,  2  B.  &  P.  447  ; 
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readiness  and  willingness  to  perform  his  own  promise,  (n).  In 
Atkinson  v.  Smith  (<>)  there  was  a  mutual  agreement  for  cross 
Atkinson  sales  as  foUows :  ^'  Bought  of  A.  &  Co.  about  thirty 
'  '  packs  of  Cheviot  fleeces,  and  agreed  to  take  the  under- 
agreement  mentioned  noils  (coarse  woollen  cloths,  so  called)  ;  also 
sale.  agreed  to  draw  for  250Z.  on  account,  at  three  months. 

16  packs  No.  5  noils,  at  10|(2. ;  8  packs  No.  4  noils,  at  12(/." 
The  defendant  had  bargained  with  the  plaintiff  for  the  purchase 
of  the  fleeces,  and  had  agreed  to  sell  him  the  noils.     The  noils 
rose  in  price,  and  the  defendant  refused  to  deliver  them.    Plaintiff 
brought  action,  averring  independent  agreements^  but  he  was  non- 
suited, all  the  judges  holding  that  he  should  have  alleged  his  offer 
to  deliver  the  fleeces,  which  was  a  condition  precedent  to  his  right 
Withers  v.    ^  claim  the  noils.     In  Withers  v.  Reynolds  (  p)  the  de- 
Reynolds,     fendant   agreed  to  furnish   plaintiff  with  wheat  straw, 
sufficient  for  his  use  as  stable-keeper,  from  20th  October,  1829, 
till  24th  June,  at  the  rate  of  three  loads  in  a  fortnight,  at  33«. 
per  load,  and  the  plaintiff  agreed  ^^  to  pay  to  the  said  J.  R.  3S<. 
per  load  for  each  load  of  straw  so  delivered  on  his  premises  from 
this   day  till  the  24th  June,  1830.''     The  plaintiff  insisted  that 
these  were  two  independent  agreements,  that  no  time  was  fixed 
for  payment,  and  that  he  could  maintain  his  action  against  the 
defendant  for  not  delivering,  leaving  the  latter  to  his  cross  action 
for  payment;  but   all  the  judges  held  that  the  plaintiff's  right 
was  dependent  on  his  readiness  to  pay  for  each  load  on  delivery, 
and  it  being  proven  that  he  had  expressly  refused  to  execute  the 
Bsnkartt;.    contract  according  to  this  interpretation  of  it,  he  was 
Bowers.       nonsuited.  (|?0     ^^  Bankart  v.  Bowers  (j)  there  was  a 

RawBon  v.  Johnson,  1  East,  203;  Withers  Gittings,  19  Ohio,  347  ;  Shaw  v.  Tampike 
V,  Reynolds,  2  B.  &  Ad.  882 ;  Jackson  v,  Co.  2  Fenn.  454  ;  Grand/  v.  McClee«,  2 
Allaway,  6  M.  &  G.  942.  Jones  (N.  Car.)  Law,  142 ;  Barbee  v.  Wil- 
(n)  Rawson    v.   Johnson ;    Jackson  v,  lard,  4  McLean,  356 ;  Hough  v.  Rawson, 
Allaway,   supra;  Boyd  v.  Lett,  1  C.  B.  17  III.  588;  Smith  v.  Lipscomb,  13  Texas, 
222 ;  [Dana  c;.  King,  2  Pick.  155  ;  Lord  v.  532 ;   Taylor  v,  Travis,  3  Allen  (N.  B.), 
Belknap,  1  Cush.  279 ;  Howland  v.  Leach,  445 ;  M'Cann  v.  Kirlin,  lb.  345 ;  Leonard 
11  Pick.  151 ;  Swan  t;.  Drury,  22  lb.  485;  v.  Wall,  5  U.  C.  C.  P.  9 ;  Reid  r.  Robert- 
Warren  p.  Wheeler,  21  Maine,  484 ;  Howe  son,  25  lb.  568.] 
V.  Huntington,  15  lb.  350;  Smith  p.  Lew-  (o)  14  M.  &  W.  695. 
is,  26  Conn.  110  ;  Williams  v,  Healey,  3  ( p)  2  B.  &  Ad.  882. 
Denio,  363  ;  Ga7.1ey  v.  Price,  16  John.  (  p^)  [Buchanan  v,  Anderson,  16  U.  C 
267;  Cornwall  v.   Haight,  8  Barb.  327;  Q.  B.  331.] 
Jones  V.  Marsh.  22  Vt.  144 ;  Campbell  r.  {q)  L.  R.  1  C.  P.  484. 
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written  agreement,  containing  eight  covenants,  by  which  the  plain- 
tiff agreed  to  purchase  certain  land  and  coal  mines  from  the  de- 
fendant ;  and  the  latter,  by  the  seventh  of  these  covenants,  agreed 
to  purchase  from  the  plaintiff  all  coal  that  he  might  require  from 
time  to  time,  at  a  fair  market  rate,  and  the  action  was  for  dam- 
ages against  the  defendant  for  refusing  to  buy  the  coal,  to  which 
it  was  pleaded  that  the  plaintiff  had  refused  to  buy  the  land  ; 
and  on  demurrer  by  plaintiff  to  this  plea,  held  that  these  were 
not  independent  agreements,  but  concurring  stipulations,  and 
there  was  judgment  for  the  defendant  on  the  demurrer,  (j^) 

§  593.  In  determining  whether  stipulations  as  to  the  time  of 
performing  a  contract  of  sale  ate  conditions  precedent,    stipuia- 
the  court  seeks  simply  to  discover  what  the  parties  really   time, 
intended,  and  if  time  appear,  on  a  fair  consideration  of  the  lan- 
guage and  the  circumstances,  to  be  of  the  essence  of  the  contract, 
stipulations  in  regard  to  it  will  be  held  conditions  precedent.     In 
Hoare  v,  Rennie  (r)  the  defendant  agreed  to  buy  from   ^^^^^  ^ 
the  plaintiff  667  tons  of  iron,  to  be  shipped  from  Swe-   Rennie. 
den,  in  about  equal  portions^  in  each  of  the  months  of  June,  July, 
August,  and  September.     The  plaintiff  shipped  only  twenty-one 
tons  in  June,  which  the  defendant  refused  to  accept  as  part  com- 
pliance with  the  contract,  and  it  was  held  that  the  delivery  at 
the  time  specified  was  a  condition  precedent,  and  that  plaintiff 
could  not  on  these  facts  maintain  an  action  against  the  defend- 
ant for  not  accepting,  (r^}     But  this  case   has  been  much  ques- 
tioned, particularly  in  Simpson  v,  Crippin,  infra.     In  Jonassohn 
v.  Young  («)  the  agreement  was  for  a  supply  of  coal  by    jonassohn 
the  plaintiff  to  the  defendant,  as  much   as  one  steam   *•  Young, 
vessel  could  convey  in  nine  months,  plying  between  Sunderland 
and  London,  the  coals  to  be  equal  to  a  previous  cargo  supplied 
on  trial,  and  the  defendant  to  send  the  steamer  for  them.     In  an 
action  for  breach  of  this  agreement,  the  defendant,  among  other 
defences,  pleaded  that  the  plaintiff  had  first  broken  the  contract 
by  detaining  the  vessel  on  divers  occasions  an  unreasonable  time, 
far  beyond  that  permitted   by  the  contract^  before  loading  her, 

(9J)  [Leonard  v.  Wall,  5  U.  C.  C.  P.  9.]  Shand  v.  Bowes,  1  Q.  B.  Div.  470 ;  Bowes 

(r)  5  H.  &  N.  19  ;  29  L.  J.  Ex.  73.  v.   Shand,   2   App.   Cas.  455  ;   Shand  v. 

(ri)  [Rouse  v.  Lewis,  4  Abb.  (N.  Y.)  Bowes,  2  Q.  B.  D.  112  ;  The  Eliing  Wool- 

App.  Dec.  121 ;  Bloomer  v.  Bernstein,  L.  len  Co.  v.  Martin,  5  Daly,  417.] 
B.  9  C.  P.  588 ;  Freeth  v.  Burr,  lb.  208 ;         {$)  4  B.  &  S.  296 ;  32  L.  J.  Q.  B.  385. 
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v^berefore  the  defendant  immediately,  on  notice  of  the  plaintiff's 
default,  refused  to  go  on  with  the  execution  of  the  contract.  A 
demurrer  to  this  plea  was  held  good.  In  Simpson  t;.  Crippin  (^Q 
Simpson  *'^®  defendants  had  agreed  to  supply  the  plaintiff  with 
V.  Crippin.  6,000  to  8,000  tons  of  coal,  to  be  delivered  in  the  plain- 
tiff's wagons  at  the  defendants*  colliery,  *^  in  equal  monthly  quan- 
tities during  the  period  of  twelve  months  from  the  first  July 
next.'*  During  the  first  month,  July,  the  plaintiff  sent  wagons 
for  158  tons  only,  and  on  the  1st  August,  the  defendants  wrote 
that  the  contract  was  cancelled  on  account  of  the  plaintiffs  fail- 
ure to  send  for  the  full  monthly  quantity  in  the  preceding  month. 
The  plaintiff  refused  to  allow  the  contract  to  be  cancelled,  and 
the  action  was  brought  on  the  defendants'  refusal  to  go  on  with 
it.  Held  that  although  the  plaintiff  had  committed  a  breach  of 
the  contract  by  failing  to  send  wagons  in  sufficient  number  the 
first  month,  the  breach  was  a  good  ground  for  compensation,  bat 
did  not  justify  the  defendant  in  rescinding  the  contract,  under 
the  rule  established  by  Pordage  v.  Cole,  (u)  Two  of  the  judges 
(Blackburn  and  Lush)  declared  that  they  could  not  understand 
Hoare  v.  Rennie,  and  declined  to  follow  it.  (x) 

§  594.  In  a  sale  of  goods  by  sample,  it  is  a  condition  implied 
by  law  that  the  buyer  shall  have  a  fair  opportunity  of 
feampie  is  comparing  the  bulk  with  the  sample,  and  an  improper 
that  buyer  refusal  by  the  vendor  to  allow  this  is  a  breach  which 
afairop-^  justifies  the  purchaser  in  rejecting  the  contract.  In 
to^ompare  Lorymer  v.  Smith  (y)  the  purchaser  asked  to  look  at 
the  bulk,  the  bulk  of  1,400  bushels  of  wheat,  which  he  had 
LoiTiner  v.  bought  by  sample,  and  on  a  refusal  by  the  vendor  to 
'  show  it,  said  he  would  not  take  it.  A  few  days  after- 
wards the  vendor  communicated  to  the  buyer  his  readiness  then 
to  show  the  bulk,  and  to  make  delivery  on  payment  of  the  price. 
Held,  by  the  king's  bench,  that  the  buyer's  request  having  been 
made  at  a  proper  and  convenient  time,  and  refused,  he  had  a 
right  to  reject  the  sale.  In  this  case  a  usage  was  shown,  that  the 
buyer  had  the  right  of  inspection  when  demanded,  but  Abbott  C. 

(0  L.  R.  8  Q.  B.  14;  [Haines  v.  Tucker,  (x)  [See  Sumner  v.  Parker,  36  N.  H. 

50  N.  H.  307,  a  similar  case.]  449,    454,    cited  ante^  §  567,  note   (I) ; 

(ti)  1    Wms.  Saimd.  319;    [Haines  p.  Dwinel  v,  Howard,  30  Maine,  258;  Hi^ 

Tacker,  50  N.  H.  307 ;  Brandt  v.  Law-  gins  v.  Del.  &c  R.  R.  Co.  60  N.  Y.  553 ; 

rence,  1  Q.  B.  Dir.  344 ;  Aachterlonie  v.  Per  Lee  v.  Beebe,  13  Hun,  89.] 

Orms,  25  U.  C.  C  P.  403.]  (y)  1  B  &  C.  1. 
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J.  said,  that  even  without  the  usage  the  law  would  give  him  that 
right.  The  mutual  rights  and  obligations  of  the  parties  in  a  sale 
by  sample  are  discussed  post^  book  IV.  part  II.  ch.  i.  sec.  3,  Im- 
plied Warranty  of  Quality. 

§  595.  Other  instances  of  sales  dependent  on  conditions  pre- 
cedent are  afforded  by  "  sales  on  trial,"  or  "  approval,"  ^^^^^  n^^^ 
and  by  the  barfi^iin  known  as  "  sale  or  return."     In  the   ^"»V'  "on 

-  .  .  .       approval," 

former  class  of  cases  there  is  no  sale  till  the  approval  is   "  sale  or 

return.'* 

given,  either  expressly  or  by  implication  resulting  from 
keeping  the  goods  beyond  the  time  allowed  for  trial,  (y^)    In  the 
latter  case  the  sale  becomes  absolute,  and  the  property  passes 
only  after  a  reasonable  time  has  elapsed  without  the  return  of 
the  goods.     In  sales  ^'  on  trial,"  the  mere  failure  to  re-  Failure  to 
turn  the  goods  within  the  time  specified  for  trial  makes  go^^^i^ 
the  sale  absolute,  («)  but  the  buyer  is  entitled  to  the  [|^Jmake» 
full  time  agreed  on  for  trial,  as  he  is  at  liberty  to  change   r*2*?,**\ 
his  mind  during  the  whole  term,  and  this  right  is  not  solute. 
affected  by  his  telling  the  vendor  in  the  interval  that  the  price 
does  not  suit  him,  if  he  still  retains  possession  of  the  thing,  (a) 

§  596.  Where .  a  party  is  entitled  to  make  trial  of  goods,  and 
the  trial  involves  the  consumption  or  destruction  of  what  ^^epe 
is  tried,  it  is  a  question  of  fact  for  the  lury  whether  the  '^^f*  *"*" 

'  *  J     J  voivescon* 

quantity  consumed  was  more  than  necessary  for  trial,   sumption 
for  if  so,  the  sale  will  have  become  absolute  by  the  ap-   tried, 
proval  implied  from  thus  accepting  a  part  of  the  goods.  (5)     This 
was  ruled  by  Parke  B.  in  Elliott  v.  Thomas  ((?)  and  approved 
by  the   court  in  banc,  in  that  case,  as  well   as  by  Martin  and 
Bramwell  BB.  in  Lucy  v.  Mouflet.  (d)      In  Okell  v.   Question 
Smith  (e)  Bayley  J.  also  held,  that  where  certain  cop-  ^^^d'i^^'gjf^ 
per  pans  had  been  used  five  or  six  times  by  the  defend-   po™  than 

IS  neceS" 

ant  in  trials,   which    showed  them  not  to  answer  the   sarjfor 

trial. 

purpose  intended,  it  was  a  question  for  the  jury  whether 

(y^)  [Mowbray  v,  Cady,  40  Iowa,  604;  (a)  Ellis  v.  Mortimer,  1  B.  &  P.  N.  R. 

McCormick  v.  Basal,  50  lb.  523;  Dela-  257.    [See  Aiken  v.  Hyde,  99  Mass.  183; 

mater  o.  Chappell,  48  Md.  244.]  Hartford  Sorghum  Manuf.  Co.  v.  Brush, 

{z)  Humphries  v.  Carvalho,   16    East,  43  Vt.  528.] 

45  ;  [Johnson  v.  McLane,  7  Blackf.  501 ;  (5)  [See  Smith  t;.  Lore,  64  N.  C.  439.] 

Spickler  v.  Marsh,  36  Md.  222  ;  Dewey  v.  (c)  3  M.  &  W.  170. 

Erie  Borough,  14  Penn.  St.  211 ;  Aultman  {d)  5  H.  &  N.  229 ;  29  L.  J.  Ex.  110. 

V.  Theirer,  34  Iowa,  272 ;  Prairie  Farmer  {e)  1  Starkie,  107 ;   and  see  Street  v. 

Co.  V.  Taylor,  69  111.  440 ;  Waters  Heater  Blay,  2  B.  &  Ad.  456. 
Co.  V.  Mansfield,  48  Vt.  378.] 
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Okell  V. 
Smith. 


§597. 


the  defendant  had  used  them  more  than  was  necessary 
for  a  fair  trial. 

The  bargain  called  "  sale  or  return  *'  was  explained 
by  the  queen's  bench,  in  Moss  .v.  Sweet,  (/)  to  mean  a 
sale  with  a  right  on  the  part  of  the  buyer  to  return  the 
goods  at  his  option,  within  a  reasonable  time,  and  it 
was  held  in  that  case  that  the  property  passes,  and  an  action  for 
goods  sold  and  delivered  will  lie  if  the  goods  are  not  returned  to 
liev  V.  ^^®  seller  within  a  reasonable  time.  (^)  In  this  case, 
Franken-      jjgy  ^^  Frankenstein  (h)  was    overruled,  and  Lyons  r. 

stein  over-  '^  ^     ^    ^  ^  J 

ruled.  Barnes  (i)  was  said  by  Patterson  J.  not  to  be  **  very 


"  Sale  or 
return." 

Moss  9. 
Sweet. 


(/)  16  Q.  B.  493 ;  20  L.  J.  Q.  B.  167. 
See  Swain  v.  Shepherd,  1  M.  &  Rob.  223. 

ig).  [See  Dearborn  v.  Turner,  16  Maine, 
17  ;  Buswell  v.  Bicknell,  17  lb.  344 ;  Per- 
kins V.  Douglass,  20  lb.  317 ;  Holbrook  t7. 
Armstrong,  10  lb.  31 ;  Walker  v,  Blake, 
37  lb.  373,  375 ;  Crocker  v.  GuUifer,  44 
lb.  491,  493;  Schlesinger  v.  Stratton,  9 
B.  I.  578;  Buffum  v.  Merry,  3  Mason, 
478;  Raj  v.  Thompson,  12  Gush.  281; 
Jameson  v,  Gregory,  4  Mete.  (Ey.)  363 ; 
Chamberlain  v.  Smith,  44  Penn.  St.  431 ; 
Witherby  v.  Sleeper,  101  Mass.  138 ;  Sar- 
gent V.  Gile,  8  N.  H.  325,  328 ;  Porter  v, 
Pettengill,  12  lb.  300,  301 ;  Hurd  v.  West, 
7  Cowen,  752 ;  Washington  v.  Johnson,  7 
Sftle  or  re-  Hnmph.  468 ;  Johnson  v.  Mo- 
*«™-  Lane,  7  Blackf.  501  ;  Moore 

V.  Piercy,  1  Jones  (Law)  N.  Car.  131 ; 
Wolf  V.  Dietzsch,  75  III  205 ;  Haase  v. 
Nonnemacher,  21  Minn.  486;  Cahen  v. 
Piatt,  40 'N.  Y.  Sup.  Ct.  483;  ante,  §  2; 
Wooster  v.  Sage,  6  Hun,  285;  Waters* 
Patent  Heater  Co.  v.  Tompkins,  14  lb. 
219;  Harvie  v.  Clarkson,  6  U.  C.  Q.  B. 
27;  Sykes  v.  Parks,  1  Baxter  (Tenn.), 
460 ;  Elphick  v.  Barnes,  L.  R.  5  C.  P.  D. 
321.  In  Martin  v.  Adams,  104  Mass.  262, 
it  appeared  that  A.  agreed  in  writing  to 
Martin  v.  8^11  ^  B.  chattels  of  A.  then 
Adams.  being,  and  described  as  being, 

in  B.'s  possession,  for  a  stipulated  sum, 
payable  on  or  before  a  certain  day,  and  B. 
agreed  to  purchase  the  chattels  and  pay 
for  the  same  as  fast  as  he  could,  and  pay 


the  agreed  sam  before  the  specified  day,  or 
return  the  chattels  in  good  condition,  free 
from  any  debts  contracted  by  him  ;  and  it 
was  held,  that  as  the  property  was  already 
in  the  possession  of  B.,  and  nothing  re- 
mained  to  be  done  by  the  sellers,  and  noth- 
ing appeared  to  indicate  that  the  title  was 
not  to  pass  till  the  happening  of  a  f  oture 
event,  upon  a  fair  interpretation,  the  agree- 
ment was  a  present  sale.  The  court  said : 
"  The  agreement  of  B.,  to  make  the  pay- 
ment at  the  stipulated  time,  or  return  the 
property  in  good  condition,  free  from  debcs 
contracted  by  him,  is  executory.  And  does 
not  imply  that  he  is  to  have  no  title  in  the 
mean  time."  In  a  subsequent  case,  where 
it  appeared  that  the  plaintiff  sold  and  de- 
livered a  horse  to  anotheri  and  the  pur- 
chaser paid  a  part  of  the  price  in  cash,  and 
gave  a  promise  in  writing  that  he  would 
pay  the  balance  at  a  specified  future  day 
or  return  the  horse,  it  was  held  that  the 
title  passed  unconditionally  to  the  par- 
chaser.  McKinney  v.  Bradlee,  117  Maaa. 
321.  Under  a  written  contract  for  the  sale 
of  two  horses,  which  was  signed  by  both 
the  seller  and  the  purchaser,  and  stated 
that  "  the  latter  has  this  day  bought  a 
pair  of  bay  horses,  conditionally,  for  the 
sum  of  $500  —  $300  to  be  paid  down  in 
cash,  and  the  other  two  hundred  when 
the  purchaser  is  satisfied  the  horses  axe 
sound ; "  it  was  held  that  the  TboniMOB 
purchaser  is  not  bound  to  pay  •*  *"«"V« 
the  $200,  if  one  of  the  horses  is  proved  to 


(h)  8  Scott  N.  R.  839. 


(i)  2  Starkie,  39. 
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good  law,"  as  had  been  previously  intimated  by  Lord   ^^ns  v. 
Abinger  C  B.  in  Bianchi  v.  Nash.  (A)  approved. 

§  598.  In  a  case  before  the  lords  justices,  Ex  parte  White,  In 
re  Nevill,  (Z)  the  facts  were  that  Alfred  Nevill  was  a  Ex  parte 
partner  in  a  firm  of  Nevill  &  Co.  He  also  did  business  re  Neviiu 
on  his  individual  account  with  Towle  &  Co.,  cotton  manufacturers. 
His  dealings  with  Towle  &  Co.  were  conducted  as  fol-  saie  or  re- 
lows  :  they  consigned  goods  to  him  accompanied  by  a  goods^con- 
price  list,  and  he  sent  to  them  monthly  an  account  of  Jj^^f^^^g^^ 
the  goods  which  he  had  sold,  debiting  himself  with  the  agency. 
price  given  in  the  price  list^  giving  no  particulars  whatever  as  to 
his  sales  ;  and  in  the  next  month  he  paid  according  to  his  accounts 
thus  rendered.  He  frequently  had  the  goods  received  from  Towle 
&  Co.  dyed  or  bleached  before  selling  them,  but  he  gave  no  ac- 
count of  this  to  Towle  &  Co.,  and  did  not  charge  them  with  the 
expense.  By  an  arrangement  between  Nevill  and  his  partners 
he  paid  to  the  credit  of  the  firm's  general  account  the  money  re- 
ceived by  him  from  the  sale  of  Towle  &  Co.'s  goods,  and  when 
he  made  payments  to  Towle  &  Co.  he  sent  them  either  bills  re- 
ceived from  the  purchasers  of  the  goods,  subject  to  a  discount 
which  Towle  &  Co.  charged  against  them  in  their  books,  or  checks, 
or  both ;  and  when  checks  were  sent  they  were  always  drawn  by 


have  been  unsound  at  the  time  of  the  sale, 
nor  is  he  bound  to  notify  the  seller  of  the 
discovery  of  the  unsoundness,  nor  to  offer 
to  return  the  horses,  nor  to  rescind  the 
contract  in  part  or  in  whole.  Thompson 
V.  Rnssey,  50  Ala.  329.  See  Hunt  v.  Wy- 
man,  100  Mass.  198,  which  was  an  action 
for  the  price  of  a  horse.  It  appeared  that 
the  plaintiff  had  the  horse  for  sale,  and  the 
Hnntv.  defendant,  after  asking  and 

WymaD.  learning  the  price  of  it,  pro- 
posed that  "  if  the  plaintiff  would  let  him 
take  the  horse  and  try  it,  if  he  did  not  like 
it  he  would  return  it  in  as  good  condi- 
tion as  he  got  it,  the  night  of  the  day  he 
took  it,"  and  the  plaintiff  assented  and 
delivered  the  horse  to  the  defendant's  ser- 
vant, from  whom  it  escaped  almost  imme- 
diately, without  his  fi&ult,  and  was  so  in- 
jured that  the  defendant  had  no  chance  to 
try  it,  but  did  not  return  it  within  the  time 
agreed,  nor  afterwards.    Wells  J.  said: 


''  It  may  perhaps  be  fairly  inferred  that 
the  intent  was  that  if  the  defendant  did 
like  the  horse  he  was  to  become  the  pur* 
chaser  at  the  price  named.  But,  even  if 
that  were  expressed,  the  sale  Digffnction 
would  not  take  effect  until  the  between  op- 
defendant  should  determine  ehMe  and  to 
the  effect  of  his  liking.  An  '«"»™- 
option  to  purchase  if  he  liked  is  essentially 
different  from  an  option  to  return  a  pur- 
chase if  he  should  not  like.  In  one  case 
the  title  will  not  pass  until  the  option  is 
determined;  in  the  other  the  property 
passes  at  once,  subject  to  the  right  to  re- 
scind and  return."  The  court  decided 
that  the  facts  showed  a  bailment  of  the 
horse  but  not  a  sale.] 

{k)  1  M.  &  W.  546;  and  see  Bailey  v, 
Gouldsmith,  Peake,  56, 78 ;  Beverly  v.  Lin- 
coln Gaslight  Company,  6  Ad.  &  B.  829. 

(/)  L.  R.  6  Ch.  App.  397. 
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the  firm  of  Nevill  &  Co.  Nevill  dealt  with  his  own  firm  as  hu 
bankers ;  he  had  a  private  account  with  them  of  all  moneys  paid 
in  and  drawn  out  in  matters  not  relating  to  the  partnerahip,  and 
this  account  included  many  entries  not  at  all  connected  with  the 
goods  of  Towle  &  Co.  Nevill  &  Co.  became  bankrupts  and  there 
was  a  balance  in  favor  of  Alfred  Neyill  on  their  books  in  the 
above  mentioned  private  account,  and  Towle  &  Co.  claimed  that 
this  was  trust-money  improperly  paid  by  Nevill  to  his  firm,  with 
knowledge  by  the  latter  of  the  trust ;  and  it  was  not  disputed 
that  the  balance  in  NevilUs  favor  on  the  private  account  arose 
chiefly  from  the  proceeds  of  the  goods  received  from  Towle  &  Co. 
On  these  facts  both  the  lords  justices  (James  and  Mellish)  de- 
cided that  the  true  contract  between  Nevill  and  Towle  &  Co.  was 
not  an  agency,  by  which  the  former  on  a  del  credere  commission 
sold  goods  on  behalf  of  the  latter,  but  that  it  was  one  of  **  sale  or 
return,"  that  the  money  received  by  Nevill  for  the  goods  was  his 
own  money  arising  out  of  the  sale  of  his  own  goods,  the  property 
in  the  goods  passing  to  himself  as  soon  as  by  his  sale  he  put  it  oat 
of  his  power  to  return  them.  Lord  Justice  James  said  that  Nev- 
illes unquestioned  authority  to  deal  with  the  goods  as  above  de- 
scribed, ^'  was  quite  inconsistent  with  the  notion  that  he  was  act- 
ing in  a  fiduciary  character  in  respect  to  those  goods.  If  he  was 
entitled  to  alter  them,  to  manipulate  them,  to  sell  them  at  any 
price  he  thought  fit  after  such  manipulation,  and  was  still  only 
liable  to  pay  for  them  at  a  price  fixed  beforehand  unthatU  any  ref- 
erence  to  the  price  at  which  he  had  sold  them^  or  to  anything  else 
than  the  fact  that  he  had  sold  them  in  a  particular  month,  it 
seems  to  me  impossible  to  say  that  the  produce  of  the  goods  so 
sold  was  the  money  of  the  consignors,  or  that  the  relation  of  ven< 
dor  and  purchaser  existed  between  Towle  &  Co.  and  the  dif- 
ferent persons  to  whom  Nevill  sold  the  goods It  appears 

to  me,  therefore,  to  be  the  necessary  conclusion,  that  as  regards 
these  transactions  Mr.  Nevill  was  in  the  position  of  a  person  hav- 
ing goods  ^  on  sale  or  return.'  "  Mellish  L.  J.  was  of  the  same 
opinion,  and  after  having  stated  the  fact  that  Nevill's  purchase 
was  at  a  fixed  price  and  a  fixed  time  for  payment,  said  :  '^  Now  if 
it  had  been  his  duty  to  sell  to  his  customers  at  that  price,  paya- 
ble at  that  time,  then  the  course  of  dealing  would  have  been 
consistent  with  his  being  merely  a  del  credere  agent,  because  I 
apprehend  that  a  del  credere  agent,  like  any  other  agent,  is  to  sell 
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according  to  the  instructions  of  his  principal,  and  to  make  such 
contracts  as  he  is  authorized  to  make  for  his  principal ;  and  he 
is  distinguished  from  other  agents  simply  in  this,  that  he  guar- 
anties that  those  persons  to  whom  he  sells  shall  perform  the  con- 
tract which  he  makes  with  them ;  and  therefore  if  he  sells  at  the 
price  and  upon  the  credit  authorized  by  his  principal,  and  the 
customer' pays  him  according  to  his  contract,  then  no  doubt  he  is 
bound  like  any  other  agent,  as  soon  as  he  receives  the  money,  to 
hand  it  over  to  his  principal.  But  if  the  consignee  is  at  liberty 
to  sell  at  any  price  he  likes,  and  receive  payment  at  any  time 
he  likes,  but  is  to  be  bound  if  he  sells  the  goods  to  pay  the  con- 
signor for  them  at  a  fixed  price  and  a  fixed  time,  in  my  opinion, 
whatever  the  parties  may  think,  their  relation  is  not  that  of  prin- 
cipal and  agent,  ....  and  in  point  of  law  the  alleged  agent  in 
such  a  case  i»  making  an  his  otvn  account  a  purchase  from,  his 
alleged  principal  anctis  again  reselling J*^  (m)  Leave  was  grant^ed 
to  appeal  from  this  decision,  but  not  from  any  distrust  as  to  its 
correctness  (see  Rep.  p.  405)  ;  and  it  is  now  (April,  1873)  pend- 
ing in  Dom  Proc, 

§  599.  In  Head  v.  Tattersall,  (n)  the  plaintiff  on  Monday,  the 
13th  March,  bought  at  the  defendant's  auction  a  horse   Head  v. 
described  in  the  catalogue  as  "  having  hunted  with  the  ^attereaU. 
Bicester  and  Duke  of  Grafton  hounds,"  and  learned  after   '^^^l  of  a 
the  sale  that  this  was  not  true.     A  condition  of  the  sale   ?^°"?"J.?" 

jared  while 

was,  **  horses  not  answering  the  description  must  be  re-  ^  posses- 
turned  before  five  o'clock  on  Wednesday  evening  next,  buyer, 
otherwise  the  purchaser  shall  be  obliged  to  keep  the  lot  with  all 
faults."  Although  the  plaintiff  had  heard  of  the  above  stated 
misdescription,  he  took  away  the  horse  on  trial,  as  he  did  not 
buy  it  for  hunting,  and  the  horse,  while  on  its  way  to  the  plain- 
tiff's premises,  in  charge  of  the  plaintiff's  servant,  took  fright  and 
seriously  injured  itself  by  running  against  the  splinter-bar  of  a 
carriage.  The  plaintiff  returned  the  horse  before  five  o'clock  on 
Wednesday  evening,  and  the  action  was  brought  to  recover  back 
the  price  paid  to  the  auctioneer.  The  jury  found  that  the  injury 
to  the  horse  was  not  caused  hy  any  default  of  plaintiff.     Held  that 

(to)  [See    Blood   v.  Palmer,  2    Fairf.  105  Mass.  237 ;  Nutter  ».  Wheeler,  2  Low. 

414;  Eldridge  v. 'Benson,  7  Gush.  483;  346;  In  re  Linforth,  4  Sawjer  Circ.  Ct. 

Meldrum  v.  Snow,  9  Pick.  441 ;  Sutton  v.  370 ;  antCy  §  2,  note  (t).] 

Crosbj,  54  Barb.  80;  Walker  v.  Bntterick,  (n)  L.  R.  7  £x.  7. 
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the  injury  to  the  horse  did  not  deprive  the  plaintiff  of  the  right  of 
return,  and  that  the  special  contract  in  the  case  made  it  an  ex:- 
ception  to  the  general  rule,  that  a  contract  of  sale  cannot  be  re- 
scinded if  the  party  claiming  the  rescission  has  altered  the  condi- 
tion of  the  thing  sold,  (o) 

§  599  a.  [In  the  recent  case  of  Hinchcliffe  v,  Barwick  5  Ex- 
Hinch-'  Div.  177,  the  plaintiff  bought  a  horse  of  the  defendant 
Barwick.  at  public  auction,  subject  to  the  following  condition  : 
"  Horses  warranted  quiet  in  harness,  or  quiet  to  ride,  or  good 
workers,  or  in  any  other  respect,  not  answering  such  warranty 
Conditions  must  be  returned  before  five  o'clock  the  day  after  the 
of'^horee?  ^^'>  ^^^'^  *^®^  ^®  tried  by  a  competent  person  to  be 
not  an-  appointed  by  the  proprietors  of  the  establishment,  and 
warranty,  the  decision  of  such  person  shall  be  final."  The  plain- 
tiff did  not  return  the  horse,  which  was  warranted  to  be  a  good 
worker,  within  the  stipulated  time.  In  art  action  on  the  war- 
ranty, it  was  held  that  the  plaintiff's  only  remedy  was  under  the 
condition,  and  that  he  could  not  maintain  his  action  on  the  war- 
ranty. Thesiger  L.  J.  said :  "  It  is  well  established  at  law  that, 
where  a  warranty  has  been  given,  the  only  remedy,  if  the 
horse  prove  unsound,  is  an  action  for  breach  of  warranty.  A 
buyer  cannot  return  the  horse  unless  there  is  some  special  bargain 
between  the  parties.  But  at  public  sales  by  auction  at  a  reposi- 
tory, sales  are  made  between  parties  unknown  to  one  another, 
and  it  is  an  object  at  such  sales  that  the  dealings  should  be  carried 
out  in  such  a  way  as  to  insure  as  little  litigation  as  possible.  The 
mode  in  which  this  object  is  carried  out  at  all  horse  repositories 
is,  that  where  a  warranty  is  given,  which  is  not  complied  with, 
the  horse  is  to  be  returned  within  a  certain  time The  con- 
sequence of  this  mode  of  dealing  is  that  few  disputes  occur.  Bear- 
ing in  mind  this  practical  view  of  the  matter,  what  have  these 
parties  agreed  to  ?  The  condition  is  one  framed  by  the  auction- 
eer as  the  condition  on  which  one  man  buys  and  another  sells 
—  the  buyer  and  seller  stand  on  equal  terms  within  it.  The 
words  are  not  clear,  but  they  are  sufficiently  intelligible.  They 
do  not  say  that  the  horse  mat/y  but  that  he  miLSt  be  returned 
within  a  certain  time ;  he  shall  be  tried  by  a  person  to  be  ap- 
pointed by  the  auctioneer,  whose  decision  shall  be  final.  I  think 
that  these  words  mean  that  the  purchaser  agrees  that  the  re- 

(o)  [See  Hant  v,  Wjman,  100  Mass.  198.] 
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turn   of    the   horse   in   the    manner    provided  for   is    his   only 

remedy."  (^Ol 

§  600.  When  the  vendor  sells  an  article  by  a  particular  descrip- 
tion, it  is  a  condition  precedent  to  his  right  of  action   Sale  by 
that  the  thing  which  he  offers  to  deliver,  or  has  deliv-   f^Taive^^'' 
ered,  should  answer  the  description.     Lord  Abinger  pro-  ^^^jj^^^^J^^ 
tested  against  the  confusion  which  arises  from  the  prev-   _ 

<=>  ^  \  Descrip- 

alent  habit  of  treating  such  cases  as  warranty,  saying :   tion  is  not 
"  A  good  deal  of  confusion  has  arisen  in  many  of  the   bat  cowU- 
cases  upon  this  subject,  from  the  unfortunate  use  raada   '*^* 
of  the  word  warranty.     Two  things  have  been  confounded  to- 
gether.    A  warranty  is  an  express  or  implied  statement  of  some 
thing  which  a  party  undertakes  shall  be  part  of  a  contract,  and 
though  part  of  the  contract,  collateral  to  the  express  object  of  it. 
But  in  many  of  the  cases,  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a  war- 
ranty, and  the  breach  of  such  a  contract  a  breach  of  warranty ;  (/?) 

(o^)  [In  the  Solicitors'  Journal  and  Re-  general  expressions  with  conditions  of  sale 
porter  for  Oct.  23,  1880,  in  an  article  on  to  a  warranty  for  only  a  very  limited  time, 
Conditions  for  Return  of  Horses,  the  writer  is  to  afford  direct  encouragement  to  un- 
says, in  speaking  of  Hinchcliffe  u.  Barwick,  fair  practice."     See  Lewis  v.  Hubbard,  1 
supra:  "  It  is  not  necessarily  an  authority  Lea  (Tenn.),  436 ;  Marshall  v.  Perry,  67 
for  the  proposition  that  a  mere  condition  Me.  78 ;  posty  §  900,  note  (u).] 
that  any  horse  not  answering  to  a  war-        (p)  [In  Hogins  w.  Plympton,  11  Pick, 
ranty  must  be  returned  before  a  specified  99, 100,  Shaw  C.  J.  said:    "There  is  no 
time,  will,  in  case  the  horse  is  not  returned  doubt  that,  in  a  contract  of  sale,  words  of 
before  that  time,  have  the  effect  of  shutting  description  are  held  to  con-    American 
out  the  purchaser's  remedy  by  an  action  stitute  a  warranty,  that  the   tJaTworts* 
for  breach  of  warranty.    Such  a  condition  articles  sold  are  of  the  species   of  desorlp- 
may  perhaps  be  held  to  amount  to  a  lim-  and    quality    so    described."    constitute  a 
itation  of  the  time  for  objections  to  the  See,  also,  Lamb  t;.  Crafts,  1 2    warranty, 
horse  on  the  ground  that  it  does  not  an-  Met.  355;  Bradford  v.  Manly,  13  Mass. 
swer  to  the  warranty;  in  which  case,  as  139;  Hastings  v.  Lovering,  2  Pick.  214; 
Mr.  Justice  Littledale  said  in  By  water  v.  Morrill  v.   Wallace,  9  N.  H.   114,   115; 
Richardson,  1  A.  &  E.  508,  it  is,  *  as  if  the  Winsor  v.  Lombard,  18  Pick.  60 ;  Wolcott 
vendor  had  said  "  after  so  many  hours  or  p.  Mount,  7  Y room,  262,  266 ;   S.  C.  9 
days  I  do  not  warrant." '    But  unless  the  Vroom  (38  N.  J.  Law),  496;  Bunnell  v. 
warranty  is  held^  to  be  thus  limited,  it  is  Whitlaw,  14  U.  C.  Q.  B.  241 ;  Foos  v, 
difficult  to  see  how  a  mere  provision  that  Sabin,  84  111.  ^64 ;    Bryant  v.  Sears,  49 
any  horse   not    answering    to  warranty  Iowa,  373  ;  Baker  v.  Lyman,  38  U.  C.  Q. 
must  be  returned  within  a  certain  time  B.  498;  Harpell  v.  Collard,  6  U.  C.  Law 
can  be  held  to  restrict  the  remedy  of  the  J.  212.    Again  in  Winsor  v.  Lombard,  18 
purchaser  for  breach  of  warranty  to  that  Pick.  60,  the  same  learned  judge  said : 
one  mode  of  redress.    To  hold  that  an  **  It  is  now  held  that,  without  express  war- 
nnlimitcd  specific  warranty  given  with  a  ranty  or  actual  fraud,  every  person  who 
horse  may  be  cut  down  by  ambiguous  sells  goods  of  a  certain  denomination  or 
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but  it  woald  be  better  to  distinguish  such  cases  as  a  non-com- 
pliance with  a  contract  which  a  party  has  engaged  to  fulfil ;  as  if 

description  under  takes,  as  part  of  his  con>  Lewis,  supra,  were  "  winter  pressed  sperm 
tract,  that  the  thing  delivered  corresponds  oil."  This  was  treated  as  a  warranty  that 
to-the  description,  and  ia  in  fact  an  article  the  oil  wan  winter  pressed.  See  Flint  r. 
of  the  species,' kind,  and  quality  thus  ex-  Lyon,  4  Cal.  17.  So  where  wool,  sold  in 
pressed  in  the  contract  of  sale."  Wilde  J.  sacks,  was  described  as  of  a  panicular 
reasserts  the  same  doctrine  in  Henshaw  quality,  the  vendor  was  held  to  warrant 
V.  Robins,  9  Met.  87,  and  cites  Osgood  v.  thereby  that  the  wool  was  of  that  qnalitr, 
Lewis,  2  H.  &  Gill,  495,  and  Borrekins  v.  in  The  Richmond  Trading  &  Manuf.  Co. 
Bevan,  S  R^le,  23,  in  support  of  it,  and  v.  Farquar,  8  Blackf.  89.  It  is  held  to 
adds :  '*  The  principle  maintained  by  these  be  sufficient  in  Pennsylvania  if  the  goods 
cases  is,  that  the  description,  contained  in  are  in  tpecie,  that  for  which  they  are  sold, 
a  bill  of  parcels  of  goods  sold,  is  evidence  and  are  merchantable  under  the  denomi- 
of  the  terms  of  the  contract  of  sale,  and  nation  affixed  to  them  by  the  Tendor. 
so  imports  a  warranty  that  the  goods  are  Jennings  v.  Gratz,  S  Rawle,  168.  See 
the  goods  described,  and  that  they  sub-  Borrekins  v.  Bevan,  3  Rawle,  23 ;  Carson 
stantially  agree  with  the  terms  of  the  v.  Baillie,  19  Penn.  St.  375.  But  in  Fraley 
description.*'  See  Batturs  v.  Sellers,  5  Bispham,  10  Penn.  St.  320,  where  the  bill 
H.  &  John.  117;  6  lb.  249;  Hawkins  o.  of  sale  described  the  property  sold  as 
Pemberton,  51  N.  T.  204;  Wolcott  v.  "  superior  sweet-scented  Kentucky  leaf  to- 
Mount,  7  Vroom,  262  ;  Beals  v.  Olmstead,  bacco,"  the  vendor  was  held  not  liaUe  on 
24  Vt.  114;  The  Richmond  Trading  &  a  warranty,  if  the  tobacco  was  Kentnckj 
Manuf.  Co.  v.  Farquar,  8  Blackf.  89;  leaf,  though  of  a  very  low  quality,  ill- 
Wier  v.  Bissett,  2  Thompson  (N.S.),  178;  flavored,  unfit  for  the  market,  and  not 
Mader  v.  Jones,  1  Russell  &  Chesley  (N.  sweet-scented.  See  Jennings  v.  Grata,  3 
8.),  82;  Hardy  v,  Fairbanks,  James  (N.  Rawle,  168;  Carson  v.  Baillie,  19  Penn. 
S.),  432.  The  words  of  the  writing  relied  St.  375 ;  Wetherill  v.  Neilson,  20  Ih.  448 ; 
Decisions  on  upon  as  a  warranty  in  Hast-  Borrekins  v.  Bevan,  3  Rawle,  23 ;  Daily 
tlie  point  inga  u.  Lovering,  nipra,  were,  v.  Green,  15  Penn.  St.  118,  126;  Ender 
"SoldE.  T.  Hastings  two  thousand  gal-  v.  Scott,  11  III  35;  Hyatt  v.  Boyle,  5 
Ions  prime  quality  winter  oil."  These  Gill  &  J.  110;  Hawkins  v.  Pemberton, 
words  were  held  to  amount  to  a  warranty  6  Rob.  42;  S.  C.  51  N.  T.  198.  So  a 
that  the  articles  sold  agreed  with  the  de-  mere  description  of  the  property  sold  as 
scription.  So,  in  Dounce  v,  Dow,  64  N.  T.  "  certain  lots  of  boards  and  dimension 
411,  the  article  ordered  was  "XX.  pipe  stuff  now  at  and  about  the  mills  at  P." 
iron."  The  article  sent  in  compliance  does  not  amount  to  a  warranty  that  the 
with  the  order  was  billed  as  such.  This  property  was  merchantable ;  Whitman  r. 
was  held  to  be  a  warranty  of  the  charac-  Freese,  23  Maine,  212 ;  but  only  that  it 
ter  of  the  article.  In  Henshaw  v.  Robins,  was  such  as  would  be  known  in  the  mar- 
supra,  the  bill  of  sale  was :  "  H.  &  Co.  ket,  and  among  those  conversant  with  the 
bought  of  T.  W.  S.  &  Co.  two  cases  of  trade  therein,  as  property  of  the  descrip- 
indigo,  $272.35."  The  article  sold  was  in  tlon  under  which  it  was  sold.  Mixer  v. 
fact  not  indigo,  but  a  different  substance,  Cobum,  11  Met.  559;  Dollard  v.  Potts» 
so  prepared  as  to  deceive  skilful  dealers  6  Allen  (N.  B),  443.  So,  on  a  sale  of 
in  indigo.  The  question  was  distinctly  "Manilla  sugar,"  if  there  be  no  ezpreas 
made  whether  the  bill  of  sale  constituted  warranty  nor  price,  the  purchaser  has  no 
a  warranty  that  the  article  was  as  repre-  ground  to  complain  that  he  has  not  re- 
sented. The  court  held  that  it  did.  The  ceived  what  he  bought,  if  the  article  de- 
words  of  the  description  in  Osgood  v.  livered  be  what  is  usually  called  in  com- 
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a  man  offers  to  buy  peas  of  another  and  he  sends  him  beans,  he 
does  not  perform  his  contract ;  but  that  is  not  a  warranty ;  there 

meroe  by  that  name,  although  it  may  con-  Swett  v.  Colgate)  20  John.  196 ;  Hotch- 
tain  more  impurities  than  sugar  of  that  kiss  v.  Gage,  26  Barb.  141 ;  Barrett  t;. 
name  usually  does.  Gossler  v.  Eagle  Hall,  1  Aiken,  269;  Hastings  v.  Lov(^r- 
Sugar  Refinery,  103  Mass.  331.  See  ing,  2  Pick.  220 ;  Carondelet  Iron  Works 
Whitney  v.  Boardman,  118  Mass.  242,  v.  Moore,  78  111.  65.  The  decisions  in 
248.  In  Swett  v.  Shumway,  102  Mass.  Seixas  v.  Wood,  and  Swett  v.  Colgate, 
365,  368,  Colt  J.  said :  "  The  plaintiffs  supra,  were  modified,  to  some  extent,  by 
had  contracted  with  the  defendant  for  the  the  decision  in  Hawkins  v.  Femberton, 
manufacture  of  articles  described  as  "  all  supra,  and  OTerruled  in  White  v.  Miller, 
the  horn  chains  they  manufacture."  There  71  N.  Y.  118  ;  Church  C.  J.  in  Bounce  v. 
was  no  express  warranty  as  to  quality  or  Dow,  64  lb.  415;  Van  Wj'ck  v.  Allen, 
description,  and  the  inquiry  at  the  trial  69  lb.  61 ;  Beasley  C.  J.  in  Wolcott  v. 
was,  what  article  the  words  "  horn  chains  Mount,  38  N.  J.  (Law)  496.  In  Gay  lord 
manufactured"  by  the  plaintifEs  were  un-  Manuf.  Co.  v,  Allen,  53  N.  Y.  515,  519,  it 
derstood  by  the  parties  to  mean.  The  de-  was  decided  that,  in  the  absence  of  fraud 
fendant  contended  that  the  words  implied  or  latent  defects,  an  acceptance  of  the 
a  warranty  that  the  chains  should  be  article  sold  upon  an  executory  contract, 
made  wholly  of  horn,  and  that  there  was  after  an  opportunity  to  examine  it,  is  a 
a  failure  to  comply  if  part  of  the  links  consent  and  agreement  that  the  quality  is 
were  made  of  hoof ;  but  the  ruling  of  the  satisfactory  and  as  conforming  to  the  con- 
court  was,  that  if  there  was  an  article  tract,  and  bars  all  claim  for  compensation 
called  and  known  in  the  market  as  horn  for  any  defects  that  may  exist  in  the  arti- 
chains,  made  partly  of  horn  and  partly  of  cle.  The  party  cannot,  under  such  cir- 
hoof,  and  the  parties  intended  this  article  cumstances,  retain  the  property,  and  after- 
when  they  entered  into  the  contract,  it  wards  sue  or  counter-claim  for  damages, 
was  sufficient.  This  ruling  was  right,  under  pretence  that  it  was  not  of  the  char- 
There  are  many  articles  which  are  named  acter  and  quality  or  description  called  for 
from  one  of  several  different  materials  of  by  the  agreement.  See  Dutchess  Co.  v. 
which  they  are  made.  A  contract,  for  Harding,  49  N.  Y.  321 ;  Reed  o.  Randall, 
example,  to  furnish  gold  watches  or  ma-  29  lb.  358 ;  (distinguished  in  D ounce  v. 
hogany  furniture  would  not  be  construed  Dow,  57  lb.  16) ;  Dounce  v,  Dow,  64  lb. 
to  require  the  whole  watch  to  be  gold,  or  411 ;  Brown  v.  Burhans,  4  Hun  (N  Y.), 
the  whole  piece  of  furniture  to  be  ma-  227;  McCormick  v.  Sarson,  45  N.  Y. 
hogany."  A  contract  for  an  article  de-  265 ;  Good  v.  Harper,  3  U.  C.  Q.  B.  67 ; 
scribed  as  " good  fine  wine"  was  held  too  Heydecker  v.  Lombard,  7  Daly,  19 ;  Green- 
vague  and  indefinite  to  import  a  warranty,  thai  v,  Schneider,  52  How.  Fr.  133 ;  More- 
in  Hogins  v.  Flympton,  U  Pick.  97;  house  v.  Comstock,  42  Wis.  626.  But  as 
Coate  V,  Terry,  26  U.  C.  C.  P.  35.  So  a  to  quantity  the  rule  does  not  apply  if  the 
bill  of  sale  describing  an  article  as  **  tal-  contract  be  severable.  Yisscher  v.  Green- 
low  "gives  to  the  purchaser  no  assurance  bank  Alkali  Co.  11  How.  159.  See  Howie 
that  it  shall  be  of  good  quality  or  color,  v.  Rea,  70  N.  Car.  559.  So,  in  Gilson  v. 
Lamb  v.  Crafts,  12  Met.  353.  There  are  Bingham,  43  Vt.  410,  it  was  held  that  if 
some  American  cases  in  which  it  was  held  the  purchaser  of  an  article  manufactured 
that  a  description  of  an  article  in  a  bill  of  for  him  under  a  special  executory  con- 
sale,  or  other  documents  used  in  the  sale  tract,  there  being  no  warranty  or  fraud, 
thereof,  is  neither  an  affirmation  nor  a  accept  it,  though  defective,  he  becomes 
warranty.  See  Seixas  v.  Wood,  2  Caines,  thereby  bound  to  pay  the  contract  price ; 
48 ;    Carley   v.   Wilkins,  6   Barb.    557 ;  but  if  he  reject  it  and  give  notice  of  the 
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is  no  warranty  that  he  should  sell  him  peas ;  the  contract  is  to  sell 
peas,  and  if  he  sells  him  anything  else  in  their  stead,  it  is  a  non- 
performance of  it."  (j)    There  can  be  no  doubt  of  the  correctiieas 
of  the  distinction  here  pointed  out.     If  the  sale  is  of  a  described 
article,  the  tender  of  an  article  answering  the  description  is  a  con- 
dition precedent  to  the  purchaser's  liability,  and  if  this  condition 
be  not  performed,  the  purchaser  is  entitled  to  reject  the  article,  (j^) 
or,  if  he  has  paid  for  it,  to  recover  the  price  as  money  had  and 
received  for  his  use,  (r)  whereas,  in  case  of  warranty,  the  rules  are 
different,  as  will  appear  post^  book  V.  part  II.  ch.  ii.     There  is  no 
controversy  as  to  this  principle,  and  a  few  only  of  the  more 
modern  cases*  need  be  referred  to,  as  affording  illustrations  of  its 
application. 

§  601.  In  Nichol  v.  Godts  («)  the  sale  was  of  "  foreign  refined 
Nichoi  V,  ^^P®  ^^^»  warranted  only  equal  to  samples."  The  oil  ten- 
Godts.  dered  corresponded  with  sample^  but  the  jury  found  it 
was  not  *'  foreign  refined  rape  oil."  Held  that  a  sale  by  sample 
has  reference  only  to  quality ;  that  the  purchaser  was  not  bound 
to  receive  what  was  not  the  article  described ;  Pollock  C.  B.  say- 
ing, in  answer  to  the  argument  that  there  was  no  warranty  the 
oil  should  be  refined  rape  oil :  "  it  is  not  exactly  a  warranty,  but 

non-acceptance,  he  can  bring  his  action  ^.  Morton,  11  Ir.  L.  R.  230;  Kirkpatrick 
for  the  non-performance  of  the  contract;  „.  Qowan,  Ir.  R.  9  C.  L.  521.] 
but  he  cannot  accept  it  and  bring  such  (^i)  [»  jhe  rejection  and  return  of  aiti- 
action  both ;  nor  can  he  accept  it  and  im-  cles  of  a  different  kind  and  descripUoii, 
pose  conditions  and  sue  the  vendor  for  not  answering  to  the  terms  of  the  con- 
non-com  phance  with  the  conditions  im-  tract,  does  not  stand  upon  the  ground  of 
posed.  But  the  article  may  be  returned  rescission ;  nor  does  the  right  to  retara 
within  a  reasonable  time  after  it  has  been  them  depend  upon  the  existence  of  a  war- 
ascertained  that  it  does  not  satisfy  the  ranty."  Wells  J.  in  Mansfield  ».  Trigg, 
contract,  although  the  contract  contains  w^  Mass.  354,  355.1 
no  stipulation  for  such  return.  Freeman  (r)  [See  Smith  P.Lewis,  40  Ind.  98; 
V.  Clute,  3  Barb.  424;  Park  v,  Morris  &c.  Doane  v.  Dunham,  65  111.  512.  So,  if  a 
Co.  4  Lansing,  103.  But  where  the  pur-  person  purchases  articles  which  are  to  be 
chaser  takes  an  express  warranty  at  the  delivered  by  a  certain  time,  and  are  prom- 
time  of  ihe  purchase,  that  the  goods'when  ised  to  be  of  a  certain  good  quality,  and 
delivered  shall  be  of  a  certain  quality,  he  after  payment  for  the  same,  and  when  it 
may  relieve  himself  from  the  obligation  to  is  too  late  to  return  them  without  preju- 
reiurn  them  on  discovering  that  they  are  dice  to  himself,  he  finds  out  that  they  are 
not  of  that  quality,  and  may  still  hold  of  inferior  quality,  he  may  susuin  an  ac- 
the  vendor  respoubible  for  the  deficiency,  tion  for  damages,  although  he  has  taken 
Wadley  v,  Davis,  63  Barb.  500.]  the  articles  and  used  them.    Cox  v.  Long, 

(q)  In  Chanter  ».  Hopkins,  4  M.  &  W.  69  N.  Car.  7.] 
399.    [See  Reed  w.  RandaU,  29  N.  Y.  358 ;         (,)  \q  Ex.  191 ;  23  L.  J.  Ex.  314. 
Dounce  r.  Dow,  57  N.  Y.  21 ;  Malcomson 
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if  a  man  contracts  to  bay  a  thing,  he  ought  not  to  have  something 
else  delivered  to  him."  («^) 

§  602.  In  Shepherd  v,  Kain  (t)  a  vessel  was  advertised  for  sale 
as  a  "  copper-fastened  vessel,"  on  the  terms  that  she  was   shepherd 
to  be  "  taken  with  all  faults  without  allowance  for  any  ^'  ^»°- 
defects  whatsoever."     She  was  only  partially  copper-fastened,  and 
would  not  be  called  in  the  trade  a  copper-fastened  vessel.     Held 
that  the  vendor  was  liable  for  the  misdescription,  the  court  saying 
that  the  words  ''  with  all  faults,"  meant  all  faults  which  the  vessel 
might  have  "  consistently  with  its  being  the  thing  described,"  i.  e. 
a  copper-fastened  vessel,  (i^)     But  in  the  very  similar  case  of 
Taylor  v.  BuUen,  (u^  where  the  vessel  was  described  as  xayior  v. 
"  teak-built,"  and  the  terms  were  "  with  all  faults,  ....   Buiien. 
and  without  allowance  for  any  defect  or  error  whatever,"  it  was 
held  that  the  addition  of  the  word  ^^  error  "  distinguished  the  case 
from  Shepherd  v.  Kain,  and  covered  an  unintentional  misdescrip- 
tion, so  as  to  shield  the  vendor,  in  the  absence  of  fraud,  from  any 
responsibility  for  error  in  describing  the  vessel  as  teak-built.     In 
Allan  v.  Lake  (a:)  it  was  held  that  a  sale  of  turnip-seed  ^nj^^  ^ 
as  "  Skirving's  Swedes  "  was  not  a  sale  with  warranty   ^^^e- 
of  quality,  but  with  a  description  of  the  article,  and  that  the  con- 
tract was  not  satisfied  by  the  tender  of  any  other  seed   ^yiei^r  ^, 
than   "  Skirving's   Swedes."  (a;^)      In   Wieler  v.   Schi-  ScinUzzi. 
lizzi,  (y)  the  sale  was  of  "  Calcutta  linseed,  tale  quale^^  and  the 
article  delivered  contained  an  admixture  of  fifteen  per  cent,  of 
mustard,  but  it  came  from  Calcutta,  and  there  was  a  conflict  of 
testimony.     It  was  left  to  the  jury  to  say  whether  the  article  had 
lost  ^^  its  distinctive  character,"  so  as  not  to  be  salable  as  Calcutta 
linseed. (2)     The  jury  so  found,  and  the  purchaser  succeeded  in 

(«>)  [Edj^ar  9.  The  Canadian  Oil  Co.  23  and  labelled  with  the  name  of  the  seeds 

U.  C.  Q.  B.  333.]  contained  therein.    Held,  that  there  was 

(t)  5  B.  &  A.  240 ;  and  see  Kain  v.  Old,  no  implied  warranty  that  the   SneigroTe 

2  B.  &  C.  627.  seeds  were  fresh  or  otherwise   «■  ^™'»- 

(t^)  [In    Whitney    v.    Board  man,   118  good  or  fit  for  growing,  and  that   they 

Mass.  247,  Devens  J.  said :  "  The  mean-  would  grow,  bat  merely  that  the  packages 

ing  of  the  phrase, '  with  all  faults,'  is  snch  contained  such  seeds  as  the  labels  indi- 

faults  or  defects  as  the  article  might  have,  cated,  and  that  the  maxim  caveat  emptor 

retaining  still  its  character  and  identity  as  applied.    Snelgrove  v,  Bruce,  16  U.  C.  C. 

the  article  described.'']  P.  561.    See  §  661,  note  {u)ypost.\ 

(w)  5  Ex.  779.  (y)  17  C.  B.  619 ;  25  L.  J.  C.  P.  89. 

(x)  18  Q.  B.  560.  (z)  [Chisholm  v.  Proudfoot,  15  U.C.  Q. 

(x^)  [A.,  a  nurMry  and  seedsman,  sold  6.  203.] 
6.  certain  seeds  put  up  in  small  parcels, 


592  PEBFOBMANCE  OF  THE  CONTBACT,        [BOOK  IV. 

his  action.  This  was  an  action  for  breach  of  warranty,  but  al- 
though maintained  as  such,  it  is  plain  that  on  principle  the  pur- 
chaser might  have  rejected  the  contract  in  toto. 

§  603.  In  Hopkins  v.  Hitchcock  (z^^  the  plaintiffs,  H.  &  Co., 
Hopkins  v,  ^*^  succeeded  to  the  firm  of  S.  &  H.,  iron  manufact- 
Hitchcock,  urers,  who  were  in  the  habit  of  stamping  their  iron  **  S. 
&  H."  with  a  crown.  The  defendants  applied  to  purchase  "  S.  & 
H."  iron  through  a  broker,  and  were  informed  that  all  iron  made 
by  the  firm  was  now  marked  '*  H.  &  Co."  The  defendants  then 
ordered  sixty-seven  tons  of  the  iron,  and  the  broker  made  the 
bought  note  for  "sixty-seven  tons  S.  &  H.  Crown  common  bars." 
The  iron  on  delivery  was  marked  H.  &  Co.,  and  rejected  by  the 
defendants.  The  jury  found  the  variation  in  the  brand  to  be  of  no 
consequence,  and  gave  a  verdict  for  the  plaintiffs.  On  motion  for 
new  trial,  the  court  refused  to  set  aside  the  verdict,  holding  that 
under  the  special  facts  and  circumstances  of  the  case,  and  the  jui-y 
having  negatived  that  the  mark  was  of  any  consequence,  the  plain- 
tiffs had  delivered  the  goods  in  conformity  with  the  description  in 
the  contract. 

§  604.  In  Bannerman  v.  White  (a)  the  sale  was  of  hops,  and 
Banner-  there  was  a  known  objectionable  practice  of  using  sul- 
White.  phur  in  their  growth,  and  both  parties  knew  that  the 
merchants  had  notified  the  growers  of  their  objection  to  buy  such 
hops.  At  the  time  of  the  sale  the  buyers  inquired,  before  asking 
the  price,  if  sulphur  had  been  used,  and  the  seller  answered,  "No." 
The  sale  was  then  made  by  sample,  and  the  delivery  corresponded, 
and  the  buyer  took  possession,  but  afterwards  rejected  the  con- 
tract on  discovering  that  sulphur  had  been  used.  It  was  uncon- 
troverted  that  the  defendant  would  not  have  bought  if  the  fact 
had  been  known  to  him,  and  that  he  could  not  sell  the  hops  as 
they  were,  in  his  usual  dealings  with  his  customers.  The  jury 
found  that  the  misrepresentation  as  to  the  use  of  sulphur  was  not 
wilful,  thus  repelling  fraud,  but  that  "  the  affirmation  that  no 
sulphur  had  been  used  was  intended  between  the  parties  as  a  part 
of  the  contract  of  sale,  and  a  warranty  by  the  plaintiff."  Erie  C. 
J.  in  delivering  the  decision  of  the  court,  said  that  in  deciding 
the  effect  of  this  finding,  "  We  avoid  the  term  *  warranty,'  because 
it  is  used  in  two  senses,  and  the  term  *  condition,'  because  the 

(z^)  14  C.  B.  N.  S.  65  ;  82  L.  J.  C.  F.         (a)  10  C.  B.  N.  S.  844  ;  31  L.  J.  C  P. 
154.  28 
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question  is,  whether  the  term  is  applicable.  Then  the  effect  is 
that  the  defendant  required  and  the  plaintiff  gave  his  undertaking 
that  no  sulphur  had  been  used.  This  undertaking  was  a  prelimi- 
nary stipulation,  and  if  it  had  not  been  given,  the  defendant  would 
not  have  gone  on  with  the  treaty,  which  resulted  in  the  sale.  In 
this  sense,  it  was  the  condition  upon  which  the  defendant  con- 
tracted." Held  that  plaintiff  had  not  fulfilled  the  condition,  and 
could  not  enforce  the  sale. 

§  605.  In  Josling  v.  Kingsford  (6)  the  sale  was  of  oxalic  acid, 
and  it  had  been  examined  and  approved,  and  a  great  jogijn^^, 
,  part  of  it  used  by  the  purchaser,  and  the  vendor  did  not  Kiingsford. 
warrant  quality.  On  analysis,  it  was  afterwards  found  to  be 
chemically  impure,  from  adulteration  with  sulphate  of  magnesia, 
a  defect  not  visible  to  the  naked  eye,  nor  likely  to  be  discovered 
even  by  experienced  persons.  There  were  two  counts  in  the  dec- 
laration, one  for  breach  of  contract  to  deliver  "  oxalic  acid,"  the 
other  for  breach  of  warranty  that  tlie  goods  delivered  were  "  ox- 
alic acid."  Erie  C.  J.  told  the  jury  that  there  was  no  evidence  of 
a  warranty,  and  that  the  question  was  whether  the  article  de- 
livered came  under  the  denomination  of  oxalic  acid  in  commercial 
language.  The  jury  found  for  the  plaintiff.  Held,  in  banc,  that 
the  direction  was  right. 

§  606.  In  Az^mar  v.  Casella,  (c)  the  plaintiff  sold  cotton  to 
the  defendant  through  a  broker,  by  what  was  known  as  a  ^z^mar  v, 
certified  London  contract,  in  the  following  words :  "  Sold,  Ca»eila. 
by  order  and  for  account  of  Messrs.  J.  C.  Az^mar  &  Co.,  to 
Messrs.  A.  Casella  &  Co.,  the  following  cotton,  viz.  ^  128  bales 
at  2od.  per  pound,  expected  to  arrive  in  London  per  Cheviot^  from 
Madras.  The  cotton  guarantied  equal  to  sealed  sample  in  our 
possessions^  &c.  The  sealed  sample  was  a  sample  of  "  Long-staple 
Salem  cotton ; "  the  cotton  turned  out,  when  landed,  to  be  not  in 
accordance  with  the  sample,  being  *•  Western  Madras."  The  con- 
tract contained  a  clause:  "Should  the  quality  prove  inferior  to 
the  guaranty,  a  fair  allowance  to  be  made."  It  was  admitted 
that  Western  Madras  cotton  is  inferior  to  Long-staple  Salem,  and 
requires  machinery  for  its  manufacture  different  from  that  used 
for  the  latter.     Held  that  this  was  not  a  case  of  inferiority  of 

(6)  13  C.  B.  N.  S.  447  ;  32  L.  J.  C.  P.     L.  J.  C.  P.  124.    [Compare  Lyon  r.  Ber- 
94.  tram,  20  How.  (U.  S.)  149,  153.] 

(c)  L.  R.  2  C.  P.  431-677  in  error;  36 
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quality^  but  difference  of  kind  ;  that  there  was  a  condition  prece- 
dent, and  not  simply  a  warranty,  and  that  the  defendant  was  not 
bound  to  accept.  On  error,  to  the  exchequer  chamber,  the  judg- 
ment of  the  court  below  was  unanimously  confirmed,  without  bear- 
ing the  defendant's  counsel. 

§  607.  Lord  Tenterden  held,  in  two  oases,  (d)  at  nisi  prius, 
BookB  and  ^^^^  ^  Vendor  could  not  recover  for  books  or  maps  sold 
maps  sold  by  a  description  or  prospectus,  if  there  were  any  ma- 
te prospec-  terial  difference  between  the  book  or  map  furnished  and 
that  described  in  the  prospectus.  Under  this  head  may 
aUo  properly  be  included  the  class  of  cases  in  which  it 
has  been  held  that  the  vendor  who  sells  bills  of  exchange, 
notes,  shares,  certificates,  and  other  securities  is  bound, 
not  by  the  collateral  contract  of  warranty,  but  by  the 
principal  contract  itself,  to  deliver  as  a  condition  precedent  that 
which  is  genuine,  not  that  which  is  false,  counterfeit,  or  not  mar- 
Jonesu.  ketable  by  the  name  or  denomination- used  in  describing 
^y^^'         it.  (e)     Thus,  in  Jones  v.  Ryde,  (/)  it  was  held  that  the 


tus. 

Sale  of 

securities 

implied 

condition 

that  tbey 

are  genu- 

iue. 


(d)  Paton  V,  Duncan,  3  C.  &  P.  336, 
and  Teesdale  t;.  Anderson.  4  C.  &  P.  198. 

(e)  [In  many  American  cases  this  lia- 
bility has  been  regarded  as  founded  on  an 
implied  warranty.  Thus  it  is  held  that 
In  America     on  the  sale  of  a  promissory 

nntrfn  Mii   °o'e»  ^^^  ^*w  implies  a  war- 
of  wcuritien.    ranty  that  the  signatures  and 

indorbement  upon  it  are  made  by  persons 
who  have  capacity  to  make  a  Talid  con- 
tract, and  are  genuine.  Thrall  v.  Newell, 
19  Vt.  202 ;  Lobdell  v.  Baker,  1  Met.  193 ; 
8.  C.  3  lb.  469;  Terry  v.  Bissell,  26 
Conn.  23;  Cnbot  Bank  t;.  Morton,  4  Gray, 
156 ;  Merriam  v.  Wolcott,  3  Allen,  258 ; 
Worthington  v.  Cowles,  112  Mass.  30; 
Markle  v,  Uaifield,  2  John.  455  ;  Her- 
rick  V.  Whitney,  15  lb.  240 ;  Shaver  v, 
£hle,  16  lb.  201 ;  Murray  v,  Judah,  6 
Cowen,  484;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill  (N.  Y.),  287;  Aldrich 
.  Jackson,  5  K.  I.  218 ;  Ledwich  v.  Mc- 
Kim,  53  N.  Y.  307;  Kobs  v.  Terry,  63 
lb.  613  ;  Webb  v.  Odell,  49  lb.  583;  El- 
lis t;.  Grooms,  1  Stewart,  47;  Wilder  v. 
Cowles,  100  Mass.  487.  A  distinction  has 
fiometimea  been  made  between  cases  where 


an  innocent  bolder  of  negoti-    Tnosfio'  fcr 
able  paper  parts  with  it  by   ^j^ .'  ^i^^ 
delivery  without  indorsing  it,    disttnctioii. 
in  payment  of  a  debt  due  or  then  created, 
and  the  paper  proves  to  have  been  forged, 
and  cases  where  no  debt  is  due  or  CKated 
at  the  time,  but  the  paper  is  sold  as  other 
goods  and  effects  are,  holding  that  in  the 
former  class  there  is  and  in  the  latter  daa 
there  is  not  an  implied  warranty  of  genu- 
ineness.    See  Baxter  v.  Duren,  29  Maine, 
434,440;  Fisher  v.  Rieman,  12  Md.  497; 
Ellis  V.  Wild,  6  Mass.  321.    But  Baxter 
V.  Duren,  was  doubted  in  Hnssey  r.  Sib- 
ley, 66  Me.  192,  and   Ellis  v.  Ward,  in 
Merriam  v.  Wolcott,  3  Allen,  25S.     In 
Littauer  v.  Goldman,  72  N.  Y.  506,  it  was 
held  that  where  a  promissory  note  is  void 
by  being  uinted  with  usury,    ^^^^  ^^j^ 
no  warranty  against  such  de-   *»  VJU'^*"* 
feet  will  be  implied  upon  a   narj 
transfer  of  such  note  without  ■•■"'^ 
indorsement,  without  representations  as  to 
its  legality,  and  without  knowledge  on  ibe 
part  of  the  transferor  of  the  defect.] 
(/)  5  Taunt  488. 


PABT  I.]  CONDITIONS.  695 

vendor  of  a  forged  navy-bill  was  boand  to  return  the-  money  re- 
ceived for  it.  (^)    In  Young  v.  Cole,  (A)  the  plaintiff,  a  Younff  v 
stock-broker,  was  employed  by  the  defendant  to  sell  for  c<>io- 
him  four  Guatemala  bonds,  in  April,  1886,  and  it  was  shown  that 
in  1829  unstamped  Guatemala  bonds  had  been  repudiated  by  the 
government  of  that  state,  and  had  ever  since  been  not  a  market- 
able commodity  on  the  stock  exchange.     The  defendant  received 
the  price  on  the  delivery  of  unstamped  bonds,  both  parties  being 
ignorant  that  a  stamp  was  necessary.    The  unstamped  bonds  were 
valueless.    Held  that  the  defendant  was  bound  to  restore  the  price 
received;  Tindal  C.   J.  saying   that  the  contract  was  for  real 
Guatemala  bonds,  and  that  the  case  was  just  as  if  the  contract  had 
been  to  sell  foreign  coin,  and  the  defendant  had  delivered  counters 
instead.     ^^  It  is  not  a  question  of  warranty,  but  whether  the  de- 
fendant had  not  delivered  something  which,  though  resembling 
the  article  contracted  to  be  sold,  is  of  no  value."     In   Westropp 
Westropp  V,  Solomon  (i)  the  same  rule  was  recognized ;   mon!  ^ 
and  it  was  also  held  that  in  such  cases  nothing  further  was  recov- 
erable from  the  vendor  than  the  purchase-money  he  had  received, 
and  that  he  was  not  responsible  for  the  value  of  genuine  shares. 
§  608.  In  Gompertz  v.  Bartlett  (A)  the  sale  was  of  a  foreign 
bill  of  exchange :  it  turned  out  that  the  bill  was  not  a  Gompertz 
foreign  bill,  and  therefore  worthless,  because  unstamped.   ^'  Bartlett. 
The  purchaser  was  held  entitled  to  recover  back  the  price,  be- 
cause the  thing  sold  was  not  of  the  kind  described  in  the  sale. 
But  in  Pooley  v.  Brown,  (Z)  where  the  plaintiff  bought  foreign 
bills  froni  the  defendant,  and  by  the  Stamp  Act  (m)  it  p^^igy  ^ 
was  the  duty  of  the  seller  to  cancel  the  stamp  before  he  Brown, 
delivers,  and  of  the  buyer  to  see  that  this  is  done  before  he  re- 
ceives, and  both  parties  neglected  this  duty,  so  that  the  buyer  was 
unable  to  recover  on  the  bills,  Erie  C.  J.  and  Keating  J.  were  of 
opinion  that  the  buyer,  who  was  equally  in  fault  with  the  vendor 
under  the  law,  could  not  avail  himself  of  the  principle  laid  down 
in  Gompertz  v.  Bartlett ;  but  Williams  J.  dissented  on  that  point, 
though  the  court  was  unanimous  in  holding  that  the  purchaser 

(g)  [See  Terry  v.  BiaseU,  26  Conn.  23 ;  {k)  2  E.  &  B.  849;  23  L.  J.  Q.  B.  65. 

Cabot  Bank  v,  Morton,  4  Graj,  156 ;  Mer-  (/)  U  C.  B.  N.  S.  566 ;  31  L.  J.  C.  P. 

riam  v.  Wolcott,  3  Allen,  258.]  134. 

(A)  3  Bing.  N.  C.  724.  (m)  17  &  18  Vict  c  83,  8.  5. 

(t)  8  C.  B.  345. 
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had  by  his  oi^n  laches  and  delay  lost  all  right  to  complain,  under 
Gnrney  r.  the  Special  circumstance.  In  Gurney  r.  Woraersley  (n) 
ley!"**'*'  a  bill  of  exchange  was  sold  to  the  plaintiffs,  on  which  all 
the  signatures  were  forged  except  that  of  the  last  indorser,  who 
had  forged  all  the  preceding  names,  and  Bramwell,  for  defendant, 
made  a  strenuous  effort  to  distinguish  the  case,  on  the  ground  that 
in  Jones  v.  Ryde  and  Young  v.  Cole,  supruy  the  thing  sold  was 
entirely  false  and  valueless ;  where^is  in  this  case  the  last  indor- 
sers's  signature  was  genuine,  and  the  bill  therefore  of  some  value. 
But  it  was  held  that  a  party  offering  a  bill  for  sale,  offers  in  effect 
an  instrument  drawn,  accepted,  and  indorsed  according  to  its  pur- 
port. 

§  609.  But  it  is  a  question  for  the  jury,  whether  the  thing  de- 
Question  livered  be  what  was  really  intended  by  both  parties  as 
^V*th'  *^®  subject-matter  of  the  sale,  although  not  very  ac- 
thingde-  curatcly  described.  Thus,  in  Mitchell  v.  Newhall,  (o) 
really  the  Sale  was  of  '^  fifty  shares,"  in  a  foreign  railway  com- 
Stended*  pany.  The  buyer  refused  to  receive  from  the  plaintiff, 
parties^  his  stock-broker,  delivery  of  a  letter  of  allotment  for 
Mitchell  V,  ^^^7  shares.  Held  that  he  was  bound  by  his  bargain, 
Newhail.  proof  having  been  made  to  the  satisfaction  of  the  jury, 
that  no  shares  in  the  railway  had  yet  been  issued,  and  that  letters 
of  allotment  were  commonly  bought  and  sold  as  shares  in  this 
Lamertr  company  on  the  stock  exchange.  And  in  Lamert  v. 
Heath.  Heath  (/?)  it  appeared  that  the  defendant,  a  stock- 
broker, had  bought  for  the  plaintiff  scrip  certificates  of  shares  in 
the  Kentish  Coast  Railway  Company.  These  scrip  certificates 
were  signed  by  the  secretary,  and  issued  from  the  offices  of  the 
company,  and  were  the  subject  of  sale  and  purchase  in  the  market 
for  several  months,  when  the  scheme  was  abandoned,  and  the  com- 
pany repudiated  the  scrip  as  not  genuine,  on  the  allegation  that 
it  was  issued  without  authority.  The  plaintiff  then  sought  to  re- 
cover back  the  price  from  the  stock-broker,  on  the  ground  that  the 
latter  had  not  delivered  genuine  scrip.  But  the  court,  without 
hearing  argument  on  the  other  side,  held  the  buyer  bound  by  his 
bargain,  the  court  saying :  *^  If  this  was  the  only  Kentish  Coast 

(n)  4  E.  &  B.  133 ;  24  L.  J.  Q.  B.  46 ;  tho  deciaions  in  these  cases,  in  Kennedy  r. 

and  aee,  also,  Woodland  v.  Fear,  7  £.  &  Panama  &c.  Mail  Co.  L.  B.  2  Q.  B.  SdO. 

B.  519  ;  26  L.  J.  Q.  B.  202 ;  and  tho  re-  (o)  15  M.  &  W.  308. 

marks  of  Blackbam  J.  on  the  principle  of  (p)  15  M.  &  W.  487. 


PABT  I.] 


CONDITIONS. 


597 


Railway  scrip  in  the  market,  ....  and  one  person  chooses  to 
sell  and  the  other  to  bay  that,  then  the  latter  has  got  all  that  he 
contracted  to  buy."     In  Lamond  v.  Davall  (5)  it  was   Reaerva- 
held  that  a  sale  was  conditional,  where  the  vendor  had   ^^^^  *** 

'  power  to 

reserved  power  to  resell  on  the  buyer's  default ;  that  a  "sell  on 

resale  on  such  default  was  a  rescission  of  the  original  fault  ren- 

sale ;  and  that  the  vendor  could  not,  therefore,  maintain  condi-  ^ 

eissumpsit  on  it,  his  proper  remedy  being  an  action  for  ^°'**^' 
damages  for  the  loss  and  expenses  of  the  resale. 

{q)  9  Q.  B.  1030. 
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American  law  as  to  sale  by  sample    .  653 

Average  sample 654 

Warranty  implied  from  usage    .        .  655 
Warranty  that  goods  are  merchant- 
able          656 

Warranty  does  not  extend  to  deteri- 
oration during  transit  .  .  .  659 
Warranty  does  not  extend*  to  the 
packages  in  which  the  goods  are 
contained  .....  660 
Implied  warranty  where  an  article  is 
bought  for  a  special  purpose  known 


Section 
to  vendor,  and  buyer  relies  on  ven- 
dor's skill  in  supplying  it        .        .  661 

Implied  warranty  is  excluded  where 
there  has  been  an  express  warranty 
given 666 

No  implied  warranty  in  favor  of  a 
third  person 668 

The  existence  of  a  thing  sold  is  the 
subject,  not  of  warranty,  but  of  con- 
dition       669 

Is  there  an  implied  warranty  in  sale 
of  provisions  ?         .        .        .        .  670 

Submitted  that  there  is  not        .        .  672 

Implied  warranty  resulting  from 
marks  on  packages  under  25  &  26 
VicL  c.  88 67a 


SECTION  I.  —  EXPRESS    WARRANTY. 

§  610,  A  WARRANTY  in  a  sale  of  goods  is  not  one  of  the  essen- 
tial elements  of  the  contract,  for  a  sale  is  none  the  less   ^^HAt  is  a 
complete  and  perfect  in  the  absence  of  a  warranty.    But  warranty. 
it  is  a  collateral  undertaking,  forming  part  of  the  contract  by  the 
agreement  of  the  parties  express  or  implied,  (a)    It  follows,  there- 
fore, that  antecedent  representation,  made  by  the  ven-   Antece- 
dor  as  an  inducement  to  the  buyer,  but  not  forming  part  sentaUon?. 
of  the  contract  when  concluded,  are  not  warranties.     It  is  not,  in- 
deed, necessary  that  the  representation,  in  order  to  constitute  a 
warranty,  should  be  simultaneous  with  the  conclusion  of  the  bar- 
gain, but  only  that  it  should  be  made  during  the  course  of  the 
dealing,  which  leads  to  the  bargain,  and  should  then  enter  into  the 
bargain  as  part  of  it.    Of  the  general  principle,  a  good  illustration 
is  given  in  Hopkins  v.  Tanqueray,  (h)  where  the  plain-  Hopkins  r. 
tiff  bought  a  horse,  sold  at  auction,  without  warranty.  Tanqueray. 
On  the  day  before  the  sale,  while  the  plaintiff  was  examining  the 
horse  at  Tattersall's  stables,  the  defendant  entered,  and  they  being 
acquainted  with  each  other,  he  said  to  plaintiff,  ^^  You  have  nothing 
to  look  for ;  I  assure  you  he  is  perfectly  sound  in  Bvery  respect ;  " 
to  which  the  plaintiff  replied  :  ^'  If  you  say  so,  I  am  satisfied,**  and 

(a)  Foster   v.    Smith,   18  C.  B.  156;  pleted  sale.    Osbom  v.  Gantz,  60  N.  T. 

Mondel  v.  Steel,  8  M.  &  W.  858 ;  Street  540.J 

».  Blay,  2  B.  &  Ad.  456 ;  Chanter  ».  Hop-  (b)  15  C.  B.  130;  23  L.  J.  C.  P.  162  ; 

kins,  4  M.  &  W.  399 ;  [Magrane  v.  Loy,  1  and  see  per  Martin  B.  in  Stucley  v.  Bai> 

Cr.  &  Dix,  286.    A  warranty  is  an  inci-  ly,  1  H.  &  C.  405 ;  31  L.  J.  Ex.  483 ;  and 

dent  only  of  a  consummated  and  com-  Camac  v.  Warriner,  1  C.  B.  356. 
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desisted  from  the  examination.  The  horse  turned  oat  to  be  un- 
sound, but  the  vendor  did  not  know  it  when  he  made  the  represen- 
tation, so  that  there  was  no  pretence  for  a  charge  of  fraud  ;  which 
was  indeed  disclaimed  by  the  buyer,  who  stood  simply  on  the  point 
that  the  conversation  was  a  private  warranty  to  him^  although  the 
auctioneer  put  up  the  horse  without  warranty.  But  all  the  judges 
held  that  this  antecedent  representation  was  no  part  of  the  contract 
which  was  made  by  the  buyer  when  he  bid  for  the  horse ;  that  it 
was  a  representation  of  the  seller's  opinion  and  judgment  about  the 
horse,  for  which  he  could  not  be  made  responsible,  if  he  was  honest 
when  expressing  it.  See,  further,  as  to  innocent  misrepresentation, 
ante,  §§  420-422. 

§  611.  It  also  follows  from  what  precedes,  that  a  warranty 
given  after  a  sale  has  been  made  is  void,  unless  some  new 
after  sale      Consideration  be  given  for  the  warranty.     The  consider- 
ation already  given  is  exhausted  by  the  transfer  of  the 
property  in  the  goods  without  a  warranty;  and  there  is 
nothing  to  support  the  subsequent  agreement  to  warrant,  unless  a 
No  war-       ^^^  Consideration  be  given.  (<?)     It  further  follows,  and 
rantv  of       such  is  the  general  rule  of  law,  that  no  warranty  of  the 

qiialitv  im-  ,  °  ...  , 

plied  by  quality  of  a  chattel  is  implied  from  the  mere  fact  of  sale, 
of  sale.        The  rule  in  such  cases  is  caveat  emptor,  (c^)  by  which  is 


requires 
new  con- 
sideration. 


(c)  Ro8cor1a  v,  Thomas,  3  Q.  B.  234 ; 
[Tuttle  V.  Brown,  4  Gray,  457  ;  Burdit  v. 
Burdit,  2  A.  K.  Marsh.  143 ;  Reed  v.  Wood, 
9  Vt.  285;  Bloss  v.  Kittredge,  5  lb.  28; 
Towell  P.  Gatewood,  2  Scam.  24;  Year 
Book,  5  Hen.  7,  7 ;  Burton  v.  Young,  5 
Harring.  233  ;  Vincent  v,  Leland,  100 
Mass.  432 ;  Wilmot  v.  Hurd,  1 1  Wend. 
584;  Congar  v.  Chamberlain.  14  Wis. 
.  258  ;  Summers  v,  Vaughan,  35  Ind.  323. 
"The  warranty  must  be  upon  the  sale, 
Wftmnty  and  one  of  the  terms  of  tho 
contract  of  sale.  Any  subse- 
quent or  collateral  contract  of 
warranty  must  arise  from  an 
express  promise  or  undertak- 
ing to  warrant,  and  that  upon  a  new  con- 
sideration, distinct  from  that  of  the  sale 
itself.'*  Shaw  C.  J.  in  Hogins  v.  Flymp- 
ton,  11  Pick.  97,  99,  100.  But  if,  when 
parties  first  are  in  treaty  respecting  the 
sale,  the  owner  offers  to  warrant  the  arti- 


must  be 
upon  sale ; 
otherwise 
new  coQ- 
siJeratioQ 
required. 


cle  Bold,  the  warranty  will  be  binding,  al- 
though the  sale  does  not  take  place  UU 
Bome  days  afterwards.  Wilmot  r.  Honl, 
11  Wend.  584.  But  repreeentatioos  by 
the  vendor  in  regard  to  the  property 
sold,  made  a  month  before  the  sale  was 
consummated,  were  held  to  be  too  remote 
to  affect  the  sale,  in  Bryant  u.  Crosby,  40 
Me.  9.  Where  a  sutement  amounting  to 
a  warranty  was  made  in  the  Betnedoaat 
printed  catalogue  of  an  auo-  •"ction  eaia 
tion   sale,  but   at  the   com-   i&priotod 


mencement  of  the  sale  the 
auctioneer  announced  that  the  seller 
ranted  nothing,  it  was  held  that  the  par- 
chaser  must  show  that  the  warranty  con- 
tained in  the  catalogue  was  imported  into 
the  sale.  Craig  v.  MUler,  22  U.  C.  C.  P. 
348.] 

(c^)  [See  article  on  Caveat  Emptor  in  I 
U.  C.  Q.  B.  (O,  S.)  193.] 
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meant  that  wben  the  buyer  has  required  no  warranty,    caveat 
lie  takes  the  risk  of  quality  upon  himself,  (d)  and  has   ^^P^^- 
no  remedy  if  he  chose  to  rely  on  the  bare  representation  of  the 
vendor,  unless  indeed  he  can  show  that  representation   Manyex- 
to  be  fraudulent.  (6)     To  this  rule  there  are  many  ex-  tbiVruie. 
ceptioTis.  (/) 

§  612.  In  regard  to  warranty  of  title^  inasmuch  as  it  is  an  es- 
sential element  of  the  contract  of  sale  that  there  should  Warranty 
be  a  transfer  of  the  absolute  or  general  property  in  the  o*  **^*®* 
thing  from  the  seller  to  the  buyer,  it  would  seem  naturally  to  fol- 
low that  by  the  very  act  of  selling  the  chattel  the  vendor  under- 
takes to  transfer  the  property  in  the  thing,  and  thus  warrants  his 
title  or  ability  to  sell,  and  it  is  believed  that  such  is  the  true  rule 
of  law,  but  the  question  is  still  open  to  doubt,  as  will  presently  be 
shown. 

§  613.  No  special  form  of  words  is  necessary  to  create  a  war- 
ranty. (/^)     It  is  nearly  two  hundred  years  since  Lord  n©  special 
Holt  first  settled  the  rule  in  Cross  v.  Gardner,  (^)  fend  ^^s"' 


(d)  Sprigwell  v.  A]1en,  Aleyn,  91,  and 
2  East,  448,  note ;  Parkinson  v.  Lee,  2 
East,  314 ;  Williamson  v.  Allison,  2  East, 
446 ;  Earley  v.  Garrett,  9  fi.  &  C.  928 ; 
Morlej  V.  Attenboroagh,  3  Ex.  600; 
Ormrod  v,  Huth,  14  M.  &  W.  664 ;  Hall 
w.  Conder,  2  C.  B.  N.  S.  22 ;  26  L.  J.  C. 
P.  138,  288;  Hopkins  v.  Tanqneraj,  15 
C.  B.  130;  23  L.  J.  C.  P.  162 ;  [Holden 
V.  Dakin,  4  John.  421 ;  Mixer  v.  Cobum, 
11  Met.  559;  Dean  v.  Mason,  4  Conn. 
428 ;  Frazier  v.  Harvej,  34  lb.  469  ;  Swett 
V.  Colgate,  20  John.  196  ;  Welsh  v.  Carter, 
1  Wend.  185;  Moses  v.  Mead,  1  Denio, 
378 ;  Kingsbuiy  v,  Taylor,  29  Me.  508 ; 
Otts  V.  Alderson,  10  8m.  &  M.  476 ;  West 
v.  Cunningham,  9  Porter,  104 ;  Beime  v. 
Dord,  2  8andf.  89;  Seixas  v.  Wood,  2 
Caines,  48;  Wright  v.  Hart,  18  Wend. 
449 ;  Johnston  v.  Cope,  3  H.  &  John.  89 ; 
Cosezins  v.  Whi taker,  3  Stew.  &  Port.  322 ; 
Taymon  v,  Mitchell,  1  Md.  Ch.  496 ;  Lord 
t^.  Grow,  39  Penn.  St.  88;  Hawkins  v, 
Pemberton,  6  Robertson,  42 ;  8.  C.  51  N. 
Y.  198;  Hadlej  v.  Clinton  &c  Co.  13 
Ohio  St  502;  Shaw  C.  J.  in  Winsor  r. 
Lombard,  18  Pick.  69,  60;  Wbitaker  v. 


Eastwick,  75  Penn.  St.  229 ;  Roberts  v. 
Hughes,  81  111.  130 ;  Hadley  v.  Prather, 
64  Ind.  137.] 

(e)  [Warren  v.  Philadelphia  Coal  Co. 
83  Penn  St.  437 ;  Jackson  v,  Wetherill,  7 
Serg.  &  R.  480 ;  Whiuker  v.  Eastwick,  75 
Penn.  St.  229.  The  rule  of  caveat  emptor 
does  not  apply  to  cases  of  fraud.  Irving 
V.  Thomas,  18  Me.  418 ;  Otts  v.  Alderson, 
10  Sm.  &  M.  476.] 

(/)  Post,  Warranty  of  Quality. 

(/I)  [Warren  v,  Philadelphia  Coal  Co. 
83  Penn.  St.  437;  Ladomus  v.  Dash,  2 
W.  N.  Cas.  (Phil.  1875)111 ;  Polhemus  u. 
Heiman,  45  CaL  573 ;  Murray  v.  Smith, 
4  Daly  (N.  Y.),  277;  Reed  v,  Hastings, 
61  111.  266 ;  Thome  v.  McVeagh,  75  lb. 
81 ;  Robinson  v.  Harvey,  82  lb.  58 ;  Le- 
froy  B.  in  Sceales  v.  Scanlan,  6  Ir.  L.  R. 
367,  371.  If  as  regards  the  sale  itself 
the  statute  of  frauds  is  complied  with,  the 
warranty  accompanying  such  sale  need 
not  be  in  writing.  Northwood  v.  Rennie, 
28  U.  C.  C.  P.  202,  affirmed  in  3  Ont. 
App.  37.] 

(g)  Carthew,  90;  3  Mod.  261 ;  1  Show. 
68. 
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needed  to     Medina  V.  Stoughton,  CK)  which  BuUer  J.  in  1789  laid 

create  war-  ^  ... 

ranty.  down  in  the  opinion  given  by  him  in  the  famous  leading 
case  of  Pasley  v.  Freeman,  (i)  as  follows :  "  It  was  rightly  held 
by  Holt  C.  J.,  and  has  been  uniformly  adopted  ever  since,  that 
an  affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it 
appear  in  evidence  to  have  been  so  intended."  (k)  And  in  de- 
termining whether  it  was  so  intended,  a  decisive  test  is  whether 
Test  for       the  Vendor  assumes  to  assert  a  fact  of  which  the  buyer 

deciding       ^      ,  "^  ,  ■' 

whether  is  ignorant,  or  merely  states  an  opinion  or  judgment 
totioa  upon  a  matter  of  which  the  vendor  has  no  special  knowl- 

warranty.**  edge,  and  ou  whicli  the  buyer  may  be  expected  also  to 

(A)  1  Lord  Raymond,  593 ;  Salk.  220.  Back,  3  Yt.  53 ;  Hawkins  v.  Berry,  5  Gil- 

(t)  3  T.  R.  57  ;  2  Sm.  L.  C.  71.  man,  36  ;  McGregor  v.  Penn,  9   Ycigcr, 

{k)  See,  also,  Powers.  Barham,  4  Ad.  74;  Ricks  v,  Dillahunty,  8  Porter,  133; 

&  £.  473 ;    Shepherd  v.  Kain,  5  B.  &  A.  Towell  v,  Gatewood,  2  Scam.  24 ;  Otts  v. 

240  ;  Freeman  t;.  Baker,  5  B.  &  Ad.  797 ;  Alderson,  10  Sm.  &  M.  476 ;  Kinlej  p. 

Hopkins  v.  Tanqueraj,  15  C.  B.  130;  23  Fitzpatrick,  4  How.  (Mi^.)  59;   Ander- 

L.  J.  C.  P.  162;   Taylor  v,  BuUen,  5  Ex.  son  v.   Burnett,   5  lb.   165;   Hanson   r. 

779  ;  Powell  y.  Horten,  2  Bing.  N.  C.  668 ;  King,  3  Jones  (N.   C.)  Law,  419 ;   Mc- 

AUan  V.  Lake,  18  Q.  B.  560;    Simond  v,  Farland  i?.  Newman,  9  Watts,  56;  Stone 

Braddon,  2  C.  B.  N.  S.  324;  26  L.  J.  C.  v.  Denny,  4  Met.  151, 155  ;  Ender  v.  Scott, 

P.  198;  Hopkins  v.  Hitchcock,  14  C.  B.  11    111.   35;    Humphreys  v.  Comline,  8 

N.  S.  65;  32  L.  J.  C.P.I  54.    [Itisequally  Blackf.   516;    Murphy   v.  Gay,  37   Mo. 

well  settled  in  the  American  cases  that  no  535 ;  Wilbur  v.,  Cartwright,  44  Barb.  536 ; 

particular  form  of  words  is  necessary  to  Bond  v,  Clark,  35  Vt   577 ;   O'Neal  ?• 

constitute   a   warranty;   but  Bacon,   1   Houst    (Del.)  215;   Beals   v. 

Uu  foVm*of      that  if  the  vendor  in  a  sale  of  Olmstcad,  24  Vt  114 ;  Randall  v.  Tborn- 

31^^*  "!ff "  chattels  makes  any  assertion  ton,  43  Maine,  226 ;  Hahn  r.  Doolittle,  18 
8Ary  to  con-  •'  »  »  » 

Btitute  war-  or  affirmation,  whicb  is  not  a  Wis.  197  ;  Blythe  t?.  Speake,  23  Texas, 
""*^'  mere  expression  of  judgment  430;  Weimer  v.  Clement,  37  Penn,  St. 
or  opinion,  respecting  the  kind,  quality,  or  147;  Warren  v.  Philadelphia  Coal  Co. 
condition  of  the  article  sold,  upon  which  83  lb.  437;  Crary  o.  Ho£Pman,  2  W.  N. 
he  intends  the  purchaser  shall  rely  as  an  Cas.  (Phil.  1875)  16 ;  House  v.  Fort,  4 
inducement  to  the  purchase,  and  upon  Blackf.  296 ;  Carter  v.  Black,  46  Mo.  384 ; 
which  the  purchaser  does  rely,  that  is  an  Lawton  v.  Keil,  61  Barb.  558 ;  Wolcott  v. 
express  warranty.  Morrill  v,  Wallace,  9  Mount,  7  Yroom,  262 ;  Byrne  v.  Janaen, 
N.  H.  Ill ;  Henshaw  v.  Bobbins,  9  Met.  50  Cal.  624;  Spading  v,  Marks,  86  111. 
83,  87,  88  ;  Hillman  t;.  Wilcox,  30  Maine,  125;  Kenner  v.  Harding,  85  lb.  264; 
170;  Bryant  v.  Crosby,  40  lb.  18;  Os-  Clark  ».  Ralls,  50  Iowa,  275;  Horn  r. 
good  V.  Lewis,  2  H.  &  Gill,  495 ;  Chap-  Buck,  48  Md.  358 ;  Moi^gan  v.  Powers,  66 
man  v.  Murch,  19  John.  290;  Roberts  v.  Barb.  35 ;  Greenthal  v.  Schneider,  52  How. 
Morgan,  2  Cowen,  438;  Whitney  v.  Sut-  Pr.  133;  Brown  v.  Tuttle,  66  Barb.  169; 
ton,  10  Wend.  412;  Cook  v.  Moseley,  13  Chisholm  v.  Proudfoot,  15  U.  C.  Q.  B. 
lb.  277  ;  Rogers  v.  Akerman,  22  Barb.  203;  Harrison  t;.  Balfe,  Bl.,  D.  &  O.  (Ir.) 
134;  Hawkins  r.  Pemberton,  51  N.  Y.  22;  Bryce  v.  Parker,  11  So.  Car.  337  ;  Aa- 
198;  Polhemus  v.  Heiman,  45  Cal.  573;  buchon  v.  Pohlman,  I  Mo.  App.  298;  Pat- 
Murray  V.  Smith,  4  Daly  (N.  Y.),  277;  rick  v.  Leach,  8  Neb.  530;  Williams  »• 
Brown  v,  Tuttle,  66  Barb.  169 ;  Beeman  v,  Woodworth,  lb.  281  •] 
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have  an  opinion,  and  to  exercise  his  judgment.     In  the  former 
case  there  is  a  warranty,  in   the   latter  not.  (Z)     But  Chalmers 
in  Chalmers  v,  Harding  (17  L.  T.  N.  S.  571),  the  ex-  Tng. 
chequer  of  pleas  held  that  a  statement  to  a  farmer  by  the  yen- 
dor,  who  was  the  patentee's  agent  for  sale  of  an  agricultural  ma- 
chine, that  it  would  "  cut  wheat,  barley,  oats,  &c.  efficiently," 
was  not  a  warranty,  but  a  mere  representation  of  Wood's  Patent 
Keapers  generally.     This  intention  is  a  question  of  fact   whether 
for  the  jury,  to  be  inferred  from  the  nature  of  the  sale   ^asTn-^^ 
and  the  circumstances  o(  the  particular  case,  as  will  ap-  }"c?for 
pear  passim  in  the  authorities  to  be  reviewed,  (m)  ^^  i^'^y- 


(/)  Per  Bailer  J.  in  Pasley  v.  Freeman, 
3  T.  R.  51 ;  Powell  v,  Barham,  4  Ad.  &  E. 
473 ;  Jendwine  v.  Slade,  2  Esp.  572  ;  and 
see  per  Bramwell  B.  in  Stucley  v.  Baily, 
'  infra  f  Carter  i;.  Crick,  4  H.  &  N.  412 ;  28 
L.  J.  Ex.  238 ;  Camac  v.  Warriner,  1  C. 
B.  356.  [See  American  caaea  cited  in 
note  (k)  above ;  Bishop  v.  Small,  63  Maine, 
12,  and  cases  cited ;  Wolcott  v.  Moant,  38 
N.  J.  Law,  496,  499  ;  Reed  v.  Hastings,  61 
111.  266 ;  Byrne  v.  Jansen,  50  Cal.  624.  It 
was  held  in  Fisher  v.  Budlong,  10  R.  I. 
525,  that  although  a  buyer  is  not  liable 
in  a  suit  for  deceit,  for  misrepresenting  a 
seller's  chance  of  selling  for  a  good  price, 
when  he  is  under  no  obligation  to  the  seller 
for  the  accuracy  of  his  statement,  yet  he 
will  be  liable  if  there  is  any  peculiar  rela- 
tion between  the  parties  implying  or  lead- 
ing to  confidence.] 

(m)  See,  specially,  Stucley  v.  Baily,  1 
H.  &  C.  405  ;  31  L.  J.  Ex.  483 ;  [Duffee  w. 
Mason,  8  Cowen,  25  ;  Whitney  v.  Sutton, 
10  Wend.  411;  Chapman  v.  Murch,  19 
John.  290;  Stames  v.  Erwin,  10  Ired. 
226;  Foster  v.  Caldwell,  18  Vt.  176; 
Bradford  v.  Bush,  10  Ala.  386  ;  Hum- 
phreys V,  Comlinc,  8  Blackf.  516 ;  House 
i>.  Fort,  4  lb.  296 ;  Fogart  v.  Blackwel- 
ler,  4  Ired.  238 ;  McFarland  v.  Newman,  9 
Watts,  56  ;  Wolcott  v.  Mount,  7  Vroom, 

Who  in  to  ^^^*  ^^  there  be  any  doubt 
detormiDo  upon  the  evidence  whether 
w&rnDty  the  vendor  intended  to  make 
eziBts?  njj  aflBrmation  or  to  express 

an  opinion  or  belief,  the  matter  should  be 


submitted  to  the  jury.  Morrill  v.  Wal- 
lace, 9  N.  H.  111.  See  Stroud  i?.  Pierce, 
6  Allen,  413;  Whitney  v.  Sutton,  10 
Wend.  411;  Foster  v.  Caldwell,  18  Vt. 
176;  Baum  v.  Stevens,  2  Ired.  (N.  Car.) 
Law,  411;  House  v.  Fort,  4  Blackf.  293; 
Murray  ».  Smith,  4  Daly  (N.  Y.),  277 ; 
Tisdale  v.  Connell,  1  Kerr  (N.  B.),  401. 
Whether  the  statement,  made  by  seller  of 
a  cow,  that "  she  is  all  right,"  is  a  war- 
ranty of  her  soundness,  was  held  to  be  a 
question  for  the  jury,  in  Tuttle  v.  Brown, 
4  Gray,  457.  But  in  Brow^n  v,  Bigelow, 
10  Allen,  242,  244,  it  was  held  that  the 
construction  of  a  written  contract  of  war- 
ranty was  exclusively  for  the  court.  See 
1  Chitty  Contr.  (11th  Eng.  ed.)  103,  and 
notes.  In  Stroud  v.  Pierce,  6  Allen,  413, 
416,  it  appeared  that  the  vendor  of  a 
piano-forte  affirmed  that  it  was  well  made 
and  would  stand  up  to  concert  pitch ;  and 
that  this  affirmation  was  untrue.  The 
court  ruled  that  this  was  a  representation 
of  fact,  and  being  found  to  be  false  the 
purchaser  was  entitled  to  recover  for  a 
breach  of  it.  The  vendor  claimed  that  it 
should  be  left  to  the  jury  to  find  whether 
the  above  language  was  intended  to  affirm 
the  fact  or  express  an  opinion.  Chapman 
J.  said  :  "  The  intent  of  the  party  is  im- 
material. The  legal  proposition  stated  by 
the  judge  was  correct."  See  Wason  v. 
Rowe,  16  Vt.  525  ;  Smith  t>.  Justice,  13 
Wis.  600 ;  Baker  t;.  Fawkes,  35  U.  C.  Q. 
B.  302.] 
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§  614.  In  relation  to  express  warranties,  the  rules  for  inter- 
interpre-  preting  them  do  not  differ  from  those  applied  to  other 
tation^of  contracts.  The  intention  of  the  parties  is  sought  and 
warranties,  carried  into  effect,  and  in  some  cases,  even  where  the 
alleged  warranty  was  expressed  in  writing,  it  has  been  left  with 
the  jury  to  say  whether  the  intention  of  the  parties  was  that  the 
representation  or  affirmation  should  constitute  a  warranty  or  not, 
Jendwine  '^^  Simplex  commendotio  non  ohligat.  (n)  In  Jendwine 
V,  siade.  ^^  Slade  (<?)  two  pictures  were  sold  at  auction  by  a  cata- 
logue, in  which  one  was  said  to  be  a  sea-piece  by  Claude  Lor- 
raine, and  the  other  a  fair  by  Teniers.  Lord  Eenyon  held  this 
no  warranty  that  the  pictures  were  genuine  works  of  these  mas- 
Power  V.  ^'®>  ^^*'  merely  an  expression  of  opinion  by  the  vendor. 
Barham.  But  in  Power  V.  Barham,  (jo)  where  the  vendor  sold  by 
a  bill  of  parcels,  "  four  pictures,  views  in  Venice,  Canaletti,"  it 
was  held  proper  that  the  jury  should  decide  whether  the  defend- 
ant meant  to  warrant  that  the  pictures  were  the  genuine  works 
of  Canaletti.  Lord  Denman  C.  J.  distinguished  the  case  from 
Jendwine  v.  Slade,  by  the  suggestion  that  Canaletti  (9)  was  a 
comparatively  modern  painter,  of  whose  works  it  would  be  pos- 
sible to  make  proof  as  a  matter  oi  fact ;  but  that  in  the  case 
of  very  old  painters  the  assertion  was  necessarily  a  matter  of 
opinion. 

§  615.  In  a  sale  of  ^^  a  horse,  five  years  old ;  has  been  con- 
Examples  stantly  driven  in  the  plough,  warranted ;  "  the  warranty 
of  con-        ^as  held  to  refer  to  soundness  only;  (r)  and  where  the 

struct! on  ^  j  ^  \.  y 

of  wr  tun  sale  was  in  these  words  :  "  Received  lOZ.  for  a  gray  four- 
year  old  colt,  warranted  sound  in  every  respect,"  the 
warranty  was  also  confined  to  soundness.  («)  And  in  still  an- 
other case,  where  the  sale  was  thus  worded :  ^'  Received  100/.  for 
a  bay  gelding  got  by  Cheshire  Cheese,  warranted  sound,"  it  was 
held  that  there  was  no  warranty  that  the  horse  was  of  the  breed 

(n)  [See  Morrill  v.  Wallace,  9  N.  H.        (0)  2  Esp.  572. 
Ill ;  Stroad  v.  Pierce,  6  Allen,  413,  416;        (;>)  4  Ad.  &  £.  473. 
Tewkesburj  v.  Bennett,  31    Iowa,  83;        (9)  Canaletti    died   in    1768;    Claude 

Horton  v.  Green,  66  N.  C.  596.    As  to  Lorraine  in  1682 ;  Teniers  the  yonnger  in 

declarations  by  the  vendor  of  the  value  of  1694. 

the  article  sold,  see  Ellis  r.  Andrewii,  56        (r)  Richardson  v.  Brown,  1  Bing.  344. 
N.  Y.  83 ;  Bishop  v.  Small,  63  Maine,  12,        («)  Budd  v.  Fairmaner,  8  Bing.  4& 
and  cases  cited.] 
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named,  (f)     In  LomI  v.  Tucker  (u)  the  sale  was  of  two  Lomi  t. 
pictures,  said  by  the  plaintiff  to  be  "  a  couple  of  Pous-  '^"*^*^®''- 
Bins;"  and  it  was  left  by  Lord  Tenterden  to  the  jury  to  say 
whether  the  defendant  bought  the  pictures,  believing  thera,  from 
the  plaintiff^s  representation,  to  be  genuine;  for  if    so,  he  was 
not  bound  to  take  them  unless  genuine.     In  Wood  v,   ^^^^  ^ 
Smith,  (x)  the  action  was  assumpsit^  and  the  proof  was  Smith. 
that  the  defendant,  in  reply  to  the  plaintiff*s  question,  had  said 
that  a  mare  sold  was  '^  sound  to  the  best  of  his   knowledge ; " 
and  on  further  question,  had  refused  to  warrant,  saying,  *^  I  never 
warrant ;  I  would  not  even  warrant  myself."     The  mare  was  un- 
sound, and  the  defendant  knew  it.     Gurney,  for  the  defendant, 
insisted  that  the  action  should  have  been  tort^  for  there  was  an 
express  refusal  to  warrant.     But  Lord  Tenterden  at  the  trial, 
and  the  court  in  banco  afterwards,  held,  that  on  these  facts  there 
was  a  qualified  warranty  that  the  mare  was  sound  to  the  best 
of  the   defendant's   knowledge,  and   that  the   action  was  there- 
fore well  brought  in  assumpsit,  (y)     In  Powell  v,  Hor-  po^en  ^, 
ton  (2)  the  sale  was  "  of  mess  pork,  of  Scott  &  Co.,"   ^«'^^°- 

(0  Dickinson  v.  Gupp,  quoted  at  p.  50,  knew,  was  held  to  amount  to  a  warranty, 
in  Budd  v.  Fairmaner,  8  Bing.  48.  [See  Cook  v,  Moseley,  13  Wend.  277.  So 
Mallan  r.  Radloff,  17  C.  B.  N.  S.  588  ;  where  in  an  action  for  a  breach  of  a  war- 
Ketchum  v.  Wells,  19  Wis.  25.  Where  ranty  of  a  horse  ihe  proof  was  that  the 
the  contract  of  sale  was,  "  Bought  one  red  plaintiff  said  to  the  defendant  that  he 
horse,  six  years  old,  for  one  hundred  and  would  not  exchange  unless  the  defendant 
twenty-five  dollars,  which  I  warrant  sound  would  warrant  his  horse  to  be  sound,  to 
and  kind,"  the  age  was  held  to  be  a  matter  which  the  defendant  answered,  **  He  is  a 
of  description,  and  the  warranty  applica-  sound  horse  except  the  bunch  on  his  leg." 
ble  only  to  the  soundness  and  kindness.  The  horse  had  the  glanders.  This  was 
Willard  v.  Stevens,  24  N.  H.  271.  See  held  to  be  a  warranty  and  a  breach  of  it. 
Morrill  v.  Bemis,  37  Yu  155.  A  bill  of  Roberts  u.  Morgan,  2  Co  wen,  438;  M'Guln- 
sale  of  a  horse  in  which  he  is  stated  as  ness  v.  Hunter,  6  Ir.  Jur.  (O.  S.)  103.  A 
"considered  sound,"  does  not  import  a  represeniation  by  a  vendor  upon  a  sale  of 
warranty  of  soundness.  Wason  v.  Rowe,  flour  in  barrels,  that  it  is  in  quality  super- 
IB  Vt.  525;  Towell  u.  Gatewood,  2  Scam,  fine,  or  extra  superfine,  and  worth  a  shil- 
22 ;  Baird  v.  Matthews,  6  Dana,  129 ;  Bur-  ling  a  barrel  more  than  common,  coupled 
dit  V,  Burdit,  2  A.  K  Marsh.  143.]  with  the  assurance  to  the  purchaser's  agent 

(u)  4  C.  &  P.  15.    See,  also,  De  Sew-  that  he  may  rely  upon  such  representation, 

hanberg  r.  Buchanan,  5  C.  &  P.  343.  is  a  warranty  of  the  quality  of  the  flour, 

(x)  5  M.  &  R.  124.  and  the  vendor  is  liable  for  any  defect, 

{y)  [An  affirmation  by  the  vendor  that  whether  he  knew  of  it  or  not.    Carley  v. 

Examples  of    *  horse  was  not  lame,  made  Wilkins,  6  Barb.  557.    See  Beeman  v. 

wamndes.      at  the  time  of  sale,  and  that  Buck,  3  Vt.  53;  Ricks  i;.  Dillahunty,  8 

he  would  not  be  afraid  to  warrant  that  the  Porter,  133.] 

horse  was  sound  every  way  as  far  as  he  {z)  2  Bing.  N.  C.  668. 
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and  the  defendant  attempted  to  evade  his  responsibility  by  show- 
ing that  the  pork  delivered  by  him  was  really  mess  pork,  conr 
signed  to  him  by  Scott  &  Co. ;  but  proof  was  received  to  show 
that  those  words  meant  in  the  trade  mess  pork  manufactured  by 
Scott  &  Co.,  which  was  worth  more  in  the  market  than  the  article 
delivered  by  the  defendant,  and  the  court  held  the  defendant 
bound  by  a  warranty  that  the  pork  was  of  that  manufacture. 
Tates  V.  -^^^  ^^  Yates  V.  Pym  (a)  the  court  refused  to  admit 
Py»n-  parol  evidence  of  the  usage  of  trade  to  qualify  an  ex- 

press warranty.  The  sale  was  of  "  prime  singed  bacon ; "  and 
evidence  was  offered,  that  as  bacon  is  an  article  necessarily  deteri- 
orating from  its  first  manufacture,  a  usage  of  the  trade  was  estab- 
lished, that  a  certain  degree  of  deterioration,  called  average  taint, 
was  allowed,  before  the  article  ceases  to  become  "  prime  bacon,'* 
but  the  evidence  was  held  rightly  rejected.  (6)  In  Bywater  r. 
B^rwaterv.  Richardson  (c)  a  notice  that  a  warranty  was  to  remain 
son.  '  in  force  only  till  twelve  o'clock  next  day,  was  con* 
strued  to  mean  that  the  vendor  was  responsible  only  for  such  de- 
Chapman  fects  as  might  be  pointed  out  before  that  hour ;  and  in 
ther7^"  Chapman  v.  Gwyther  (d)  a  sale  of  a  horse,  "  wan-anted 
sound  for  one  month/'  was  also  construed  as  a  limitation  of  the 
vendor's  responsibility  to  such  faults  as  were  pointed  out  within 
the  month,  so  that  he  was  held  not  liable  for  a  defect  which  ex- 
isted at  the  time  of  the  sale,  but  was  not  discovered  till  more 
than  a  month  had  elapsed. 

§  616.  A  general  warranty  doea  not  usually  extend  to  defects 
General  apparent  on  simple  inspection,  requiring  no  skill  to  dis- 
doesnot'^      covcr  them,  nor   to  defects   known  to  the  buyer,  (e) 


(a)  6  Taant.  446. 

(6)  [See  Winsor  v.  Lombard,  18  Pick. 
57,  cited  and  stated  in  note  (e)  below.] 

(c)  1  Ad.  &  E.  508. 

(d)  L.  R.  1  Q.  B.  464 ;  35  L.  J.  Q.  B. 
142.  See  Mesnard  v.  Aldridge,  3  Esp. 
271 ;  Buchanan  v.  Parnshaw,  2  T.  K. 
745.    [See  §  599  a,  ante,] 

(e)  [Vande walker  t;.  Osmer,  65  Barb. 
556,  561.  This  rule  does  not  apply  where 
As  to  war-       the  vendor  uses  art  to  con- 

iDK^obr^ouT    *^®^  '^^   ^^^  conceal  such 
defects.  defects.    Chadsejr  t;.  Greene, 

24  Conn.  562.     See  Richardson  v.  John- 
son, 1  La.  An.  389  j''  Dillard  v,  Moore,  2 


£ng.  (Ark.)  166;  Kenner  v.  Harding, 
Sup.  Ct.  111.  Jan.  T.  1877,  5  Cent.  Law 
Journ.  116;  S.  C.  85  III.  264;  Bennett 
V.  Buchan,  76  N.  Y.  386.  In  Brown 
V,  Bigelow,  10  Allen,  242,  it  was  held 
that  a  bill  of  sale  of  "  one  horse,  soond 
and  kind,"  is  a  warranty  of  soundness, 
upon  which  the  vendor  is  li-  Brown  v. 
able  if  the  horse  proves  to  fi*«eio»- 
be  permanently  lame,  although  the  pur- 
chaser knew  he  was  lame  a  week  before 
the  sale,  and  his  lameness  was  talked  of 
before  the  sale,'  and  the  vendor  then  re- 
fused to  give  a  warranty.  Bigelow  C  J. 
said :  "  The  doctrine  that  a  warranty  of 
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Bat  the  warranty  may  be  so  expressed  as  to  protect  the  «Jendto 

*f  J  r  ^  r  defects  ap- 

buyer  against  the  consequences  growing  out  or  a  patent  parent  on 
defect.  (/)  In  Liddard  v,  Kain  (^)  the  sale  was  of  spection. 
horses  known  to   the  buyer  to  be  affected,  one  with  a  Li<idard 

"^  V.  Kain. 

soundness  does  not  include  or  cover  patent  and  branded  as  such.    Winson  v.  Lorn- 
and  obvious  defects  rests  on  the  reason-  bard,  18  Pick.  57.    The  sale  of  the  mack- 
able  presumption  that  the  parties  could  not  erel  in   this  case  was  made  on  the  22d 
have  intended  the  warranty  to  apply  to  a  May.    Shaw  C.  J.  said :  "  In  the  sale  of 
defect  rendering  the  horse  unsound  which  mackerel,  both  parties  must  be  presumed 
was  seen   and  known  to  both  parties  at  to  be  acquainted  with  the  inspection  laws, 
the  time  of  sale.    Bnt  here  the  appear-  both  must  be  understood  to  know  the  sea- 
ance  of  the  horse  did  not  disclose  actual  son  of  the  year  when  this  species  of  fish 
unsoundness.    The  nnsonndness  was  not  are  caught,  packed,  and  branded,  and  the 
patent.    Lameness  may  or  may  not  make  species  of  damage  or  deterioration  to  which 
a  horse  unsound.    If   it  was  only  acci-  they  are  liable,  and  that  if  mackerel  are 
dental  and  temporary,  it  would  not  be  a  sold  in  the  spring,  they  cannot  be  of  an 
breach  of  warranty ;  but  if  it  was  chronic  inspection  more  recent  than  that  of  the 
and  permanent,  arising  from  causes  which  preceding  autumn.     With  these  circum- 
were  beyond  the  reach  of  immediate  rem-  stances  mutually  understood  we  have  no 
edies,  it  would  be  clearly  a  case  of  un-  doubt  that  when  these  fish  were  sold  as 
soundness."    See  Birdseye  v.  Frost,  84  No.  1  and  No.  2,  the  understanding  of  the 
Barb.  367.    In  regard  to  the  rule  stated  parties  was  that  they  were  fish  packed, 
in   the  text,  see  Williams  v.  Ingram,  21  inspected,  and  branded  as  of  those  num- 
Texas,  300 ;   Hill  v.  North,  34  Vt.  604 ;  bers  respectively."    "  In  this  respect  the 
Dillard  v.  Moore,  2   Eng.    (Ark.)    166;  parties  referred  to  the  brand,  and  to  this 
Fisher  v.  Pollard,  2  Head  (Tenn.)  314;  extent  they  acted  upon  the  faith  of  it. 
Mulvany  v,   Rosenberger,   18  Penn.   St.  Then,  as  there  was  no  express  warranty 
203 ;   Schuyler  v.  Russ,  2  Caines,   202 ;  of  the  actual  condition  of  the  fish,  or  of 
Long  V   Hicks,  2  Humph.  305 ;  Richard-  the  manner  in  which  they  were  kept  and 
son  V.  Johnson,  1  La.  An.  389 ;  Dana  v.  taken  care  of  after  the  inspection,  and 
Boyd,  2  J.  J.  Marsh.  587 ;    Hudgins  i;.  from  that  time  to  the  sale,  and  as  there 
Perry,  7  Ired.  102;  Yandewalker  v.  0»-  was  no  description  embracing  these  par- 
mer,  65  Barb.  556.    Where  a  large  num-  ticulars,  it  must  be  presumed  that  both 
ber  of  barrels  of  mackerel,  branded  under  parties  relied  upon  the  faith  of  the  inspec- 
Winfon  «.       ^^^  inspection  laws  as  No.  1  tion  and  brand."    Parol  evidence  is  ad- 
Iioml)ard.       g^^^    jjo.  2    mackerel,  were  missible  to  show  that  the  vendor  informed 
sold  under  a  warranty  that  they  were  of  the  purchaser,  at  the  time  of  the  sale,  of 
that  grade  or  description,  it  was  held  that  the  defect  alleged.     Schuyler  v.  Russ,  2 
the  vendors  could  not  be  understood  to  Caines,  202.    In  Pinney  v.  Andrus,  41  Vt. 
warrant  the  fish  free  from  rust,  although  631,  Wilson  J.  said:  "But  it  seems  to 
it  appeared  that  mackerel  affected  by  rust  be  now  well  settled  that  the  rule  of  law 
are  not  considered  as  No.  1  and  No.  2,  but  which  exempts  a  vendor  from  liability 
only  to  warrant  that  they  were  inspected  upon  a  general  warranty  of  soundness, 

(/)  [A  party  may  warrant  against  an  Storer,  31  Ga.  300 ;  Scarborough  v.  Rey- 

obvious    and   patent    defect    as  well    as  nolds,  13  Richardson,  98 ;  House  v.  Fort, 

against  any  other.    Pinney  v.  Andrus,  41  4  Blackf.  293  ;  Fisher  v.  Pollard,  2  Head 

Vt.  631  ;  Stucky  v.  Clyburn,  Cheves,  186  ;  (Tenn.),  314.J 

Thompson  v,  Botts,  8  Mo.  710;  Wilson  {g)  2  Bing.  183. 
17.  Ferguson,  Cheves,  190;  Hambright  r. 
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cough,  and  the  other  with  a  swelled  leg ;  but  the  vendor  agreed 
to  deliver  the  horses  at  the  end  of  a  fortnight,  sound  and  free 
from  blemish,  and  this  warranty  was  held  to  include  the  defects 
above  mentioned,  although  known  to  the  purchaser. 

§  617.  Margetson  v.  Wright,  (A)  which  was  twice  tried,  is  in- 
Margetson    structive  on  this  point.     The  sale  was  of  a  race-horse, 
V,  Wright,    which  had  broken  down  in   training,  was  a  crib-biter, 
and  had  a  splint  on  the  oS  fore-leg.     The  horse,  sound  in  other 
respects,  would   have   been  worth  600Z.  if  free  from  the  defects 
named.     He  was  sold  by  the  defendant  to  the  plaintiff,  after  dis- 
closure of  these  defects,  for  90Z.     The  defendant  refused  to  give  a 
warranty  that  the  horse  would  stand  training,  and  refused  to  sign 
a  warranty  that  the  horse  was  "  sound,  wind  and  limb,"  without 
adding   the  words,  ^*-  at  this  time."     Six  months  afterwards  the 
horse  broke  down  in  training,  and  Park  J.  told  the  jury  that  the 
express  warranty  rendered  the  defendant  responsible  for  the  conse- 
quences of  the  splint,  though  it  was  known  to  the  purchaser  ;  but 
that  the  addition  of  the  words,  *^  at  this  time,"  was  intended  to 
exclude  a  warranty  that  the  horse  would  stand  training.     On  mo- 
tion for  new  trial,  the  first  branch  of  this  ruling  was  held  errone- 
ous.    Tindal  C.  J.  saying :  "  The  older  books  lay  it  down  that 
defects  apparent  at  the  time  of  a  bargain  are  not  included  in  a 
warranty,  however  general,  because  they  can  form  no  subject  of 
deceit  or  fraud,  and  originally  the  mode  of  proceeding  on  a  war- 
ranty was  by  an  action  of  deceit  grounded  on  a  supposed  fraud,  (i) 
There  can,  however,  be  no  deceit  where  a  defect  is  so  manifest 
that  both  parties  discuss  it  at  the  time ;  a  party,  therefore,  who 
should  buy  a  horse,  knowing  it  to  be  blind  in  both  eyes,  could  not 

where  the  defect  is  perfectly  visible  and  solely  upon  his  own  judgment  in  making 

obvious  to  the  unaided  senses,  does  not  ex-  the  purchase.    Nor  has  that  rule  any  ap- 
tend  to  an  apparent  defect,  to  *  plication  to  the  case  of  a  special  warranty 

Wilson  J.  as    understand   the  true  nature  against  a  specified  defect/'] 
cSyewd  by      ^tnd  extent  of  which  requires         (A)  7  Bing.  603 ;  8  Bing.  454. 
general  WKr-    the  aid  of  skill,  experience,  or         (i)  [Huston  t;.  Plato,  3  Gol.  402;  and 

""  ^' .  judgment.     Nor  is   the  rule  see  the  remarks  of  Phelps  J.  in  Vail  r, 

applicable  to  a  case  where  the  vendor  has  Strong,  10  Vt.    457,   to  the  effect  that 

resorted  to  any  acts  or  representations  in  where  an  action  is  brought 

respect  to  the  property,  intended  or  nat-  upon  a  warranty,  and  the  sci-   recorwy 

urally  calculated  to  throw  the  purchaser  enter  is  averred,  the  plaintiff   J^y^ltkl 

off  his  guard,  and  induce  him  to  omit  may  recover  either  on  the  ex-   ^thsdcm- 

such  thorough  examination  of  the  condi-  press  contract  or  for  the  de- 

tion  of  the  property  as  he  might,  and  very  ceit.    Larey  v.  Taliaferro,   57   Ga.  443. 

likely  would  have  made,  if  he  had  relied  See  §  904,  note  (n),  postj] 
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sue  OD  a  general  warranty  of  soundness*  In  the  present  case,  the 
splint  was  known  to  both  parties,  and  the  learned  judge  left  it  to 
the  jury  to  say  whether  the  horse  was  fit  for  ordinary  purposes. 
His  direction  would  have  been  less  subject  to  misapprehension  if 
he  had  left  them  to  consider  whether  the  horse  was  at  the  time  of 
the  bargain  sound,  wind  and  limb,  saving  those  manifest  defects 
contemplated  by  the  parties.*^'  On  the  new  trial  then  ordered,  the 
plaintiff  proved,  to  the  satisfaction  of  the  jury,  that  there  were 
two  kinds  of  splints,  some  of  which  cause  lameness,  and  others  do 
not,  and  that  the  splint  in  question  did  cause  a  subsequent  lame- 
ness, and  they  found  that  the  horse  At  the  time  of  the  sale,  ^^  had 
upon  him  the  seeds  of  unsoundness  arising  from  the  splint." 
Held,  that  this  result  not  being  apparent  at  the  time,  and  the 
buyer  not  being  able  to  tell  whether  the  splint  was  one  that  would 
cause  lameness,  was  protected  by  the  warranty  that  the  horse  was 
then  sound,  (i^) 

§  618.  But  in  Tye  v.  Fynmore,  (t)  where  the  sale  was  x>i  "  fair 
merchantable  sassafras  wood,"  the  purchaser  refused  to  r^.  ^  ^ 
take  the  article,  alleging  that  these  words  meant  in  the  Fvnmore. 
trade,  the  roots  of  the  sassafras  tree,  but  that  the  wood  tendered 
by  plaintiff  was  part  of  the  timber  of  the  tree,  not  worth  more  than 
one  sixth  as  much  as  the  roots.  In  answer  to  this  it  was  shown 
that  a  specimen  of  the  wood  sold  was  exhibited  to  the  buyer 
before  the  sale,  and  that  the  buyer  was  a  druggist,  well  skilled  in 
the  article.  Lord  Ellenborough  said :  ^^  It  is  immaterial  that  the 
defendant  is  a  druggist,  and  skilled  in  the  nature  of  medicinal 
woods.  He  was  not  bound  to  exercise  his  skill,  having  an  express 
undertaking  ^om  the  vendor  as  to  the  quality  of  the  commod- 
ity."  (0 

(i')  See,  also,  Butterfield  V.  Bnrroughs,  the  article  purchased,  he  is   fore  the 

1  Salk.  211 ;  Southeme  v.  Howe,  2  RoUe,  to    be  considered  as  having   ^'^dee. 

5 ;  2  Bl.  Com.  165,  166.  waived  his  right  to  indemnity  under  the 

{k)  3  Camp.  462 ;  [Henshaw  v,  Bobins,  warranty.    On  this  question  the  authori- 

9  Met.  83.]  ties  are  conflicting.    But  we  are  of  opinion 

(/)  [Ante,  §  429,  note  (6) ;  Attwood  v.  that  the  examination  of  the  article  by  the 

Small,  6  CI.  &  Fin.  (Am.  ed.)  233,  note  plaintiff,  at  the  time  of  the  sale,  is  no  evi- 

(2) ;  First  National  Bank  v.  Grindstaff,  denoe  of  his  intention  to  waive  any  legal 

45  Ind.  158.    In  Henshaw  v.  Robins,  9  right    If  the  spurious  nature  of  the  arti- 

Met.  83,  89,  which  was  an  action    for  de  might  have  been  detected  on  inspec- 

breach  of  warranty  in  a  sale  of  indigo,  tion,  it  might  have  been  otherwise ;  but  we 

Wilde  J.  said :  "  The  plaintiff  is,  there-  must  infer,  from  the  instruction  of  the 

whJn*t£**°     fore,  entitled  to  recover,  nn-  court,  that  the  jury  found  that  the  article 

tioi«  Is  b*-      less,  by  the  examination  of  was  so  disguised  that  the  deception  conld 
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of  "sound- 
nets  "  in 
warranty 
of  horses. 

Kiddell  v. 
Bumard. 


§  619.  The  meaning  of  the  word  "  sound,"  when  used  in  the 
Meaning  Sale  of  horses,  has  been  the  subject  of  several  decisions, 
and  it  is  settled  that  the  interpretation  of  a  warranty  to 
that  effect  depends  much  on  custom  and  usage,  as  well 
as  upon  the  circumstances  of  the  particular  case.  The 
rule  was  fully  considered  in  Kiddell  v.  Bumard.  (tti)  A 
verdict  was  given  at  nisi  prius  in  favor  of  the  plaintiff,  who  had 
purchased,  with  a  warranty  of  soundness,  some  bullocks  at  a  fair. 
The  learned  judge  (Erskine  J.)  told  the  jury  that  the  plaintiff 
was  bound  to  show  that  at  the  time  of  the  sale  the  beasts  had 
some  disease,  or  the  seeds  of  some  disease  (n)  in  them,  which 
would  render  them  unfit,  or  in  some  degree  less  fit,  for  the  or- 
dinary use  to  which  they  would  be  applied.  On  the  motion  for 
new  trial,  Parke  B.  said :  ^^  The  rule  I  laid  down  in  Coates  v. 
Stevens  (o)  is  correctly  reported,  and  I  am  there  stated  to  haye 
said :  '  I  have  always  considered  that  a  man  who  buys  a  horse 
warranted  sound  must  be  taken  as  buying  him  for  immediate 
use,  and  has  a  right  to  expect  one  capable  of  that  use,  and  of 
being  immediately  put  to  any  fair  work  the  owner  chooses.  The 
rule  as  to  unsoundness  is,  that  if  at  the  time  of  the  sale  the  horse 
has  any  disease,  which  either  does  diminish  the  natural  useful- 
ness of  the  animal  so  as  to  make  him  less  capable  of  work  of 
any  description,  or  which  in  its  ordinary  progress  will  diminish 
the  natural  usefulness  of  the  animal,  or  if  the  horse  has  either 
from  disease  or  accident  undergone  any  alteration  of  structure, 
that  either  actually  does  at  the  time,  or  in  its  ordinary  effects 
will,  diminish  the  natural  usefulness  of  the  horse,  such  horse  is 
unsound,  (p)    If  the  cough  actually  existed  at  the  time  of  the  sale 


not  have  been  detected  by  a  skilfol  dealer 
in  indigo,  without  resorting  to  an  analyt- 
ical experiment,  bo  that  no  neglect  can  be 
imputed  to  the  plaintiff  in  not  making  a 
careful  experiment."  But  the  law  will 
not  permit  a  purchaser,  having  the  prop* 
erty  before  him,  and  defects  in  it  plainly 
discoverable,  to  shut  his  eyes  and  ears, 
and  omit  to  use  his  senses,  and  pretend 
that  he  relied  on  the  representations  made 
by  the  vendor,  and  was  thereby  misled. 
Vandewalker  v,  Osmer,  65  Barb.  556, 
561.] 

(m)  9  M.  &  W.  66S;  and  see  HoUi- 


day  V,  Morgan,  1  E.  &  E.  1 ;  38  L.  J. 
Q.  B.  9. 

(n)  [Woodbuiy  v.  Robbina,  10  Cnsh. 
520;  Stephens  v.  Chappellt  3  Strobh. 
80.] 

(o)  2  Moo.  &  Rob.  157. 

(p)  [Roberts  v.  Jenkins,  21  N.  H.  116, 
119,  120;  Komogay  v.  White,  10  AU. 
255 ;  Burton  v.  Young,  5  Harr.  SSd ; 
Brown  v.  Bigelow,  10  AUen,  244,  945; 
Hook  V.  Stovall,  21  6a.  69;  Crouch  v, 
Culbreath,  11  Rich.  9 ;  Woodbury  i?.  Bob- 
bins, 10  Cnsh.  520;  Fondren  o.  Duriee, 
89  Miu.  324.] 
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as  a  disease,  so  as  actually  to  diminish  the  natural  usefalness  of 
the  horse  at  that  time,  and  to  make  him  less  capable  of  immediate 
work,  he  was  then  unsound  ;  ( j)  or  if  you  think  the  cough,  which, 
in  fact,  did  afterwards  diminish  the  usefulness  of  the  horse,  existed 
at  all  at  the  time  of  the  sale,  you  will  find  for  the  plaintiff.  I  am 
not  now  delivering  an  opinion  formed  at  the  moment  on  a  new 
subject ;  it  is  the  result  of  a  full  previous  consideration.'  That  is 
the  rule  I  have  always  adopted  and  acted  on  in  cases  of  unsound- 
ness, although  in  so  doing  I  differ  from  the  contrary  doctrine  laid 
down  by  my  brother  Coleridge  in  Bolden  v,  Brogden."  (r)  All 
the  judges,  Alderson,  Gurney,  and  Rolfe  BB.,  concurred  in  this 
exposition,  the  first  named  saying :  ^^  The  doctrine  laid  down  by 
my  brother  Parke  to-day,  and  in  the  case  of  Coates  v,  Stevens, 
is  not  new  law:  it  is  to  be  found  recognized  by  Lord  Ellen- 
borough  («)  and  other  judges  in  a  series  of  cases."  In 
Bolden  v.  Brogden,  (r)  which  it  is  submitted  was  over-  Brogden' 
ruled  in  Kiddell  v,  Burnard,  Coleridge  J.  had  told  the  by  Kiddell 
jury  that  the  question  on  such  a  warranty  was  whether  *'*  "iraard. 
the  animal  had  upon  him  a  disease  calculated  permanently  to 
render  him  unfit  for  use,  or  permanently  to  diminish  his  useful- 
ness, (i) 

§  620.  It  may  be  convenient  to  state  some  of  the  defects  which 
have  been  held  to  constitute  unsoundness.  Any  organic  Defects 
defect,  such  as  that  a  horse  had  been  nerved  ;  (w)  bone-  ^e^^^^hefd  * 
spavin  in  the  hock ;  (x)  ossification  of  the  cartilages  ;  (y)  [J[j^°°*^*" 
the  navicular  disease  (z)  and  thick  wind  (a)  have  been  soundness. 
held  to  constitute  unsoundness  in  horses,  and  goggles  in  sheep,  (b) 
But  roaring  has  been  held  not  to  be,  (c)  and  in  a  later  case  to 
be,  (i)  unsoundness.    Crib-biting  (e)  has  been  held  to  be  not  un- 


(q)  [See  Roberts  r.  Jenkins,  21  N.  H. 
116;  Kornegay  v.  White,  10  Ala.  255; 
Tatnm  v,  Mohr,  21  Ark.  349 ;  Thompson 
V,  Bertrand,  23  lb.  730;  Merrick  v,  Brad- 
ley, 19  Md.  50.] 

(r)  2  Moo.  &Rob.  113. 

(f)  Elton  V.  Brogden,  4  Camp.  281; 
Elton  V.  Jordan,  1  Stark.  127. 

(i)  See,  also,  Onslow  v.  Eames,  2  Stark. 
81 ;  Garment  v.  Bam,  2  Eap.  673,  which 
seem  also  to  be  oyermled  by  Kiddell  v. 
Barnard. 

(u;  Best  v,  Osborne,  Ry.  &  Moo.  290t 


(x)  Watson  v.  Denton,  7  C.  &  P.  85. 

(y)  Simpson  v.  Potts,  Oliph.  Law  of 
Horses,  224. 

(z)  Matthews  v.  Parker,  OHph.  Law  of 
Horses,  228 ;  and  Bywater  v.  Richardson, 
1  Ad.  &  E.  508. 

(a)  Atkinson  v,  Horridge,  Oliph.  Law 
of  Horses,  229. 

(6)  Joliff  V.  Bendell,  Ry.  &  Moo.  136. 

(c)  Bassett  v.  Collis,  2  Camp.  523. 

(d)  Onslow  v.  Eames,  2  Stark.  81. 

(e)  Broennenburgh  v.  Haycock,  Holt  N. 
P.  630. 
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soundness,  but  to  be  covered  by  a  warranty  against  Tioes.  (/) 
Mere  badness  of  shape  that  is  likely  to  produce  unsoundness,  and 
which  really  does  produce  unsoundness,  is  not  a  breach  of  warranty 
of  soundness  if  the  unsoundness  does  not  exist  at  the  time  of  the 
sale.  As  where  a  horse's  leg  was  so  ill-formed  that  he  could 
not  work  for  any  length  of  time  without  cutting,  so  as  to  produce 
lameness  ;  (jg)  or  had  curby  hocks,  that  is,  hocks  so  formed  as  to 
render  him  very  liable  to  throw  out  a  curb,  and  thus  produce 
lameness;  (A)  or  thin-soled  feet,  also  likely  to  produce  lame- 
ness, (t)  But  a  horse  may  have  a  congenital  defect,  which,  in 
Hoiiidayr.  ^^^U  is  Unsoundness.  In  Holliday  t;.  Morgan  (jfc)  a 
Morgan.  horse  sold  with  a  warranty  of  soundness  had  an  unu- 
sual convexity  in  the  cornea  of  the  eye,  which  caused  short-sight- 
edness and  a  habit  of  shying.  The  direction  to  the  jury  was,  that 
'^  if  they  thought  the  habit  of  shying  arose  from  defectiveness  of 
vision,  caused  by  natural  malformation  of  the  eye,  this  was  un- 
soundness. All  the  judges  held  this  direction  correct,  and  con* 
curred  in  the  doctrine  of  Eiddell  v.  Burnard,  (I)  that  the  true 
test  of  unsoundness  is,  as  expressed  by  Hill  J.,  '^whether  the 
defect  complained  of  render8  the  horse  less  than  reasonably  fit 
for  present  use"  (Z^) 

§  621.  Where  the  written  sale  contains  no  warranty,  or  ex- 
presses the  warranty  that  is  given  by  the  vendor,  parol 
deDce  in-      evidence  is  inadmissible  to  prove  the  existence  of  a  war- 
to  prove  ^    ranty  in  the  former  case,  or  to  extend  it  in  the  latter,  by 


(/)  Scholefield  v.  Robb,  2  Moo.  &  Rob. 
210.     [See  Dean  v.  Morey,  33  Iowa,  120.] 

{g)  Dickinson  v,  Follett,  1  Moo.  &  Rob. 
299. 

(A)  Brown  v,  Elkington,  8  M.  &  W. 
132. 

(i)  Bailey  v,  Forrest,  2  C.  &  E.  131. 

{k)  1  £.  &  E.  1 ;  28  L.  J.  Q.  B.  9. 

(/)  9  M.  &  W.  668. 

(/I)  [In  Washburn  v.  Cnddihy,  8  Gray, 
430,  it  was  held  that  crib-biting,  affecting 
the  health  and  condition  of 
the  horse,  so  as  to  render  him 
less  able  to  perform  service 
and  of  less  value,  is  unsoundness.  See 
Paul  V,  Hardwick,  sittings  at  Westminster 
H.  T.  1831,  cited  1  Chitty  Contr.  (11th 
Am.  ed.)  655,  note  (r).    In  Walker  v. 


Unfloand' 
nets  in 
hones. 


Halsington,  43  Yt.  608,  a  horse  was  war- 
ranted "  sound  and  right,"  but  he  proved 
to  be  a  "  cribber."  The  court  said :  "  Per- 
haps this  horse  was  physically  sound  al- 
though he  was  what  is  called  a  cribber, 
and  perhaps  not ;  as  to  that  we  make  no 
decision  and  express  no  opinion,  but  the 
warranty  was  as  to  more  than  sonndneas, 
it  was  that  the  horse  was  sound  and  right. 
A  fair  interpretation  of  this  warranty 
would  make  it  mean  that  the  horse  was 
right  in  conduct  and  behavior  —  as  to  all 
matters  materially  affecting  ita  ralne,  as 
well  as  in  physical  condition."  Whether 
corns  in  a  horse's  feet  constitute  a  breach 
of  warranty  of  soundness  is  a  question  of 
fact  for  the  jury.  Alexander  o.  Dntton, 
58  N.  H.  282.J 
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inference  or  implication,  (m)     In  Eain  v.  Old,  (n)  the  ^J"*'"^ 
bill  of  sale  in  the  usual  form  contained  no  warranty  that  sale  » 

written* 

the  vessel' sold  was  copper-fastened;  there  had  been  a  ^^^av 
previous  written  representation  by  the  vendor  that  she  Old. 
was  copper-fastened.  Held  that  this  prior  representation  formed 
no  part  of  the  contract,  and  was  not  a  warranty.  Abbott  C.  J. 
thus  expounded  the  law:  ^* Where  the  whole  matter  passes  in 
parol,  all  that  passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always  ;  because  matter  talked 
of  at  the  commencement  of  a  bargain  may  be  excluded  by  the 
language  used  at  its  termination.  But  if  the  contract  be  in  the 
end  reduced  into  writing,  nothing  which  is  not  fouhd  in  the  writ- 

(m)  [See  Reed  v.  Wood,  9  Vt  285;  L.  to  famish  him  with  a  certain  quantity 

Salem  Ind.  Co.  v.  Adams,  23  Pick.  256 ;  of  tallow,  of  good  quality  and  odor,  at  a  cer- 

Lamb  t;.  Crafts,  12  Met.  353 ;  Battars  v,  tain  price  per  ponnd,  and  to   Lamb  v. 

Sellers,  5  H.  &  John.  117 ;  Dean  v.  Mason,  delirer  it  at  a  certain  place,   0*Ab- 

4  Conn.  432 ;  Mumford  v.  McPherson,  1  and  afterwards  furnished  and  delivered 

John.  414;  Wilson  v.  Marsh,  lb.  503;  the    specified    quantity,  and    made    and 

Van    Ostrand    v.  Reed,   1   Wend.  424  ;  signed  bills  of  parcels  in  which  the  arti- 

Whitmore  v.  The  South  Boston  Iron  Co.  cle  was  denominated  "  tallow,"  without 

2  Allen,  58 ;  Foster  J.  in  Boardnian  v.  other  description  or  designation ;  L.  ac- 

Spooner,   13   lb.  361,  and  cases  cited;  cepted  the  tallow,  and  paid  the  agreed 

Rice  V.  Forsyth,  41  Md.  389 ;  Fry  t;.  The  price  for  it.    Upon  these  facts,  it  was  held 

Richelieu  Co.  9  Low.  Can.  406 ;  Morrow  v,  that  the  agreement  was  within  the  statute 

The  Waterons  Engine  Co.  2  Pagsley  &  of  frauds,  and  that  L.  could  not  recover 

Burbridge    (N.    B.),    509  ;    Mullain    v.  for  a  breach  of  warranty  made  by  C.  at 

Thomas,  43  Conn.  252  ;  Galpin  v.  At-  the  time  of  the  agreement,  that  the  tallow 

water,  29  lb.  93 ;  Shepherd  v.  Gilroy,  46  should  be  of  good  quality  and  color ;  and 

Iowa,  193.    The  writing  is  supposed  to  also,  that  if  the  delivery  of  the  tallow  by 

contain  the  whole  contract  between  the  C,  and  the  acceptance  and  payment  by  L. 

parties.    Randall  v.  Rhodes,  1  Curtis  C.  were  to  be  regarded  as  constituting  one 

C.  90 ;  Niles  v.   Culver,  8  Barb.   205 ;  entire  contract  of  sale,  yet  there  was  no 

Sparks  v.  Messick,  65  N.  C.  440.    Where  contract  of  warranty,  because  the  bill  of 

a  bill  of  sale  of  a  vessel  was  executed  parcels,  which  was  the  only  written  mem- 

•Contnet        between  the  parties,  contain-  orandum  signed  by  C,  specified  none,  and 

mrofeTi?'      ^^^  ^  warranty  of  soundness,  contained  no  description  or  denomination 

denoe  inad-     parol  evidence  was  held  inad-  from  which  a  warranty  could  be  inferred, 

pvovewar-      missible    to   prove    an  addi-  Parol  evidence  of  the  warranty  was  ex- 

nnty.            tional  warranty  of  soundness,  eluded,  in  this  case,  because  it  formed  a 

Pender  v,  Fobes,   I   Dev.  &  Bat.  250  ;  part  of  the  original  agreement,  all  of  which 

Henderson  v.  Cotter,  15  IT.  C.  Q.  B.  345.  was  within  the  statute  of  frauds;  and,  not 

See,  also.  Smith  v.  Williams,  I  Car.  Law,  being  in  writing,  none  of  it  could  be  en- 

363 ;  1  Murph.  426  ;  Peltier  v.  CoUins,  3  forced,  and  no  warranty  accompanied  the 

Wend.  459 ;  Wood  v.  Ashe,  1  Strobh.  407.  actual  delivery  of  the  tallow  and  the  giv- 

In  Lamb  v.  Crafts,  12  Met.  353,  it  ap-  ing  and  acceptance  of  the  biUs  of  par- 

peared  that  C,  whose  business  was  that  of  eels.] 

collecting  rough  tallow  and  preparing  it  (n)  2  B.  &  C.  627. 
for  market,  made  an  oral  agreement  with 
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ing  can  be  considered  as  a  part  of  the  contract.  A  matter  antece- 
dent to  and  dehors  the  writing  may  in  some  cases  be  received  in 
evidence,  as  showing  the  inducement  to  the  contract,  sach  as  a 
representation  of  some  particular  quality  or  incident  to  the  thing 
sold ;  but  the  buyer  is  not  at  liberty  to  show  such  a  representa- 
tion, unless  he  can  also  show  that  the  seller,  by  some  fraud,  pre- 
vented him  from  discovering  a  fault  which  he,  the  seller,  knew  to 
exist."  (o) 

§  622.  But  where  the  written  paper  was  in  the  nature  of  an 
Dickson «.  informal  receipt  merely,  held  that  parol  evidence  of  a 
Zizinia.       warranty  was  admissible,  (jo)    In  Dickson  v.  Zizinia  (j) 


vhen  writ- 
ing Is  in 
nature  of 
receipt  ; 
bill  of  par- 
g«Lb,  &e. 


(o)  See,  also,  Pickering  v.  Dowson,  4 
Taant.  779 ;  V^right  v.  Crookes,  1  Scott 
N.  R.  685. 

(p)  Allen  V.  Pink,  4  M.  4  W.  140; 
[Tisdale  v.  Connell,  1  Kerr  (N.  B.),  401 ; 
Bennett  v.  Tregent,  24  U.  C.  C.  P.  565 ; 
Gordon  v.  Waterous,  36  U.  C.  Q.  B.  321  ; 
Perrine  o.  Cooley,  10  Vroom,  449.  In 
Bradford  v.  Manly,  13  Mass.  139,  where 
a  bill  of  parcels  was  given  by  the  vendor 
Parol  evl-  to  the  purchaser,  in  which  the 
nTisBible  '  Article  Sold  was  described  as 
a  certain  quantity  of  "  cloves," 
the  purchaser  was  allowed  to 
prove  by  parol  that  the  sale 
was  by  sample,  and  that  the 
article  delivered  was  inferior  in  quality  to 
the  sample.  See  Williams  v,  SpafTord,  8 
Pick.  250.  In  Hogins  v.  Plympton,  U 
Pick.  97,  there  was  a  written  agreement 
of  the  vendor,  by  which  he  undertook  to 
ship  to  the  purchaser,  a  certain  quantity 
of  "  good  fine  wine,"  and  acknowledged 
the  receipt  of  payment,  and  in  an  action 
by  the  purchaser  to  recover  of  the  vendor 
for  delivering  wine  inferior  to  the  descrip- 
tion, parol  evidence,  offered  by  the  vendor, 
was  admitted  to  show  the  actual  terms  of 
the  case,  and  that  he  shipped  the  wine  se- 
lected by  the  purchaser.  Bradford  v. 
Manly,  9upra,  was  cited  in  this  case,  and 
considered  in  point.  The  case  of  Wal- 
lace V.  Rogers,  2  N.  H.  506,  was  decided 
on  similar  principles.  Bills  of  parcels,  it 
is  said,  introduce  an  exception  to  the  gen- 


eral rule  respecting  the  admissibilitj  of 
parol  evidence,  being  informal  docDmeocs, 
intended  only  to  specify  prices,  quantities, 
and  a  receipt  of  payment,  and  not  being 
used  or  designed  to  embody  or  set  oat  the 
terms  and  conditions  of  a  contract  of  bar- 
gain, and  sale.  Hazard  v.  Loring,  10  Cosh. 
267 ;  Schenck  v.  Saunders,  13  Gray,  37, 
41,  42 ;  Fletcher  o.  Willard,  14  Pick.  464; 
Hildreth  v.  O'Brien,  10  Allen,  104 ;  Stacy 
V.  Kemp,  97  Mass.  168 ;  Frost  p.  Blanch- 
ard,  lb.  155;  Boardman  v,  Spooner,  13 
Allen,  353  ;  Atwater  v.  Clancy,  107  Mas. 
369;  Harris  v,  Johnston,  3  Cranch,  311 ; 
Wallace  v,  Rogers,  2  N.  H.  506 ;  Sutton  v. 
Crosby,  54  Barb.  SO ;  Foot  v,  Bentley,  44 
N.  Y.  166.    The  cases  are  numerous  in 
which  parol  evidence  has  been  held  ad- 
missible to  explain  and  qualify  a  warranty 
contained  in  a  bill  of  parcels.     See  At- 
water v.  Clancy,  Hazard  v.  Loring,  Boards 
man  v,  Spooner,  Frost  v.  Blanchaid,  and 
other  cases  above  cited  ;  Henshaw  v.  Rob- 
ins, 9  Met.  83,  87  ;  Pike  v.  Fay,  101  Mass. 
136,  137;  Harris  v.  Johnston,  3  Cranch, 
311.    A  bill  of  sale  of  a  horse,  containing 
also  a  receipt  for  the  payment  of  the  price, 
does  not  exclude  parol  evidence  that  the 
vendor,  at  the  time  of  the  sale,  warranted 
the  horse  sound.    Hersom  v.  Henderson, 
21  N.  H.  224;  FUkins  v.  Whyland,  24 
Barb.  379.  '   So  a  transfer  of  personal 
property  may  be  shown  by  parol  evidence 
to  have  been  only  a  pledge,  although  ao> 
companied  by  a  bill  of  parcels  in  this 


{q)  10  C.  B.  602 ;  20  L.  J.  C  P.  72. 
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there  was  an  express  warranty  that  a  cargo  of  Indian  'Com,  sold  to 
the  plaintiff,  should  be  equal  to  the  average  of  shipments  of  Salon- 
ica  of  that  season,  and  should  be  shipped  in  good  and  merchantable 
condition,  and  the  court  refused  to  allow  the  warranty  to  be  ex- 
tended by  evidence  or  implication,  so  as  to  render  the  defendant 
answerable  that  the  com  should  be  in  fit  condition  for  a  foreign 
voyage.  But  in  Bigge  v.  Parkinson,  (r)  where  the  ven-  g.^^  ^ 
dor  gave  a  written  guaranty  that  stores  furnished  for  a  Pwkinson. 
troop-ship  should  pass  survey  by  the  East  India  Company's  offi- 
cers, this  was  held  not  to  dispense  the  vendor  from  the  warranty 
implied  by  law,  («)  that  the  provisions  should  be  reasonably  fit 
for  use  for  the  intended  purpose.  In  By  water  v.  Rich-  B^^ater  •. 
ardson  (t)  there  was  a  warranty  of  soundness,  but  the  Kichardwn. 
purchase  was  made  at  the  repository,  where  there  was  a  rule 
painted  on  a  board  fixed  to  the  wall,  that  a  warranty  of  sound- 
ness, when  given  there^  was  to  remain  in  force  only  until  twelve 
o'clock  at  noon  on  the  next  day  after  the  sale ;  and  the  court  held, 
on  proof  of  the  buyer's  knowledge  of  the  rules,  that  the  warranty 
was  limited,  and  it  was  the  same  as  if  the  seller  had  told  him  that 
he  would  warrant  the  horse  against  such  defects  only  as  might  be 
pointed  out  within  twenty-four  hours. 

§  623.  Blackstone  says  that  "The  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and  Warranty 
not  the  things  infuturo :  as  that  a  horse  is  sound  at  the  soundness. 
buying  of  him,  not  that  he  will  be  sound  two  years  hence."  (u) 
But  the  law  is  now  different,  as  is  explained  by  Mr.  Justice  Cole- 
ridge in  his  notes  on  this  passage.     Lord  Mansfield,  also,  in  a 

form:  "A.  B.  bought  of  C.  D.  [certain  complete  contract  between  the  parties  to 

floods  described].    Received  payment,  C.  it,  cannot  be  explained  by  parol,  as  can 

D."    Hazard  v.  Ix>ring,  10  Gush.  267 ;  be  more  general  receipts  for  property  or 

Whitaker  v.  Snmner,  20  Pick.  399.    Parol  money.     Niles  v.  Culver,  8  Barb.  205 ; 

evidence  is  admissible  to  show  a  usage  of  Goodyear  v,  Ogden,  4  Hill,  104  ;  Stone  v, 

trade  as  to  the  mode  of  making  sales,  the  Vance,  6  Ham.  (Ohio)  247 ;  Battnrs  v. 

written  memorandum  and  the  bought  and  Sellers,  5  H.  & 'John.  117;  S.  C.  6  lb. 

sold  note  being  silent  npon  the  subject ;  249  ;   Chapman  v.  Searle,  8  Pick.  38  ; 

Boorman  v,  Jenkins,  12  Wend.  567;  and  Rice  v.  Forsyth,  41  Md.  389.] 
to  prove  that  the  vendor  informed  the        (r)  7  H.  &  N.  955;  31  L.  J.  Ex.  301,  in 

purchaser,  at  the  time  of  the  sale,  of  the  Cam.  Scacc 

defect   charged.      Schuyler    v.   Russ,   2        (i)  Post,  Implied  Warranty  of  Quality. 
Caines,  202.    But  a  paper  purporting  to        {t)  I  Ad.  &  £.  508. 
be  a  receipt,  but  containing  in  truth  a        (u)  3  61.  Com.  166. 
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case  (x)  where  this  passage  was  cited,  said :  ^^  There  is  no  doubt 
but'  you  may  warrant  a  future  event."  (y) 

§  624.  Warranties  are  sometimes  given  by  agents,  without  ex- 

Warrantiea   press  authority  to  that  effect.    In  such  cases  the  question 

y  agen  s.    ^^\j^^  ^^  ^  ^Jjq  power  of  an  agent,  who  is  authorized  to 

rule.  sell,  to  bind  his  principal  by  a  warranty.     The  general 

rule  is,  as  to  all  contracts  including  sales,  that  the  agent  is  au- 
thorized to  do  whatever  is  usual  to  carry  out  the  object  of  his 
agency,  and  it  is  a  question  for  the  jury  to  determine  what  is 
usual,  (z)  If  in  the  sale  of  the  goods  confided  to  him  it  is  usual 
in  the  market  to  give  a  warranty,  the  agent  may  give  that  war- 
Alexander  r^'^^y  ^^  order  to  effect  a  sale,  (a)  Thus,  in  Alexander 
t>.  Gibson,     t;.  Gibson,  (6)  a  servant  who  was  sent  to  sell  a  horse  at 


(x)  Eden  v.  Parkinson,  2  Dong.  785.         Mo.  585 ;  Randall  v,  Kehlor,  60  Maine, 
(y)  [See  Upton  v.  Suffolk  Conntj  Mills,     87 ;  Fay  v.  Richmond,  48  Vt.  25 ;  Marrar 

V.  Brooks,  41  Iowa,  45 ;  Applegate  v.  Mof- 
fitt,  60  Ind.  104.  Where  the  customai^ 
mode  of  selling  certain  kinds 


11  Cush.  586;  Pike  v.  Fay,  101  Mass.  184 
Swett  v.  Shnmway,  102  lb.'  865,  368 
Fatman   v»  Thompson,  2    Disney,  482 

Stamm  t;.  Kuhlman,   1   Mo.   App.  296.  of  merchandise  is  by  sample,   e*«eB<m 

But  if  the  warranty  cannot  be  performed  if  an  agent  is  employed  to   mgisnt  to 

within  a   year,  it   mnst   be   in  writing,  make  the  sale,  he  may  select    ^»'**«^*- 

Nicholls  V.  Nordheimer,  22  U.  C.  C.  P.  48.  the  sample  and  bind  his  principal  to  the 

See  Northwood  t;.  Rennie,  28  lb.  202.]  warranty  resulting  from  a  sale  by  sample. 

(z)  Bayliffe  v.  Bntterworth,  I  Ex.  425 ;  Andrews  v.  Kneeland,  6  Cowen,  354.    An 

Graves  v.  Legg,  in  Cam.  Scacc  2  H.  &  agent  to  sell  would  unquestionablj,  in  all 

N.  210;  26  L.  J.  Ex.  816;  Pickering  v,  cases,  be  authorized  to  affect  his  principal 

Busk,  1 5  East,  38.  with  a  warranty  that  the  article  sold  would 

(a)  [The  American  decisions  are  gen-  answer  the  description  given  of  it  in  the 

erally  in  harmony  with  the  doctrine  of  power  or  direction  under  which  the  sale 

the  text.    Skinner  v.  Gunn,  9  Porter,  305 ;  was  made.    See  Upton  v.  Suffolk  County 

Gaines  v.  McKinley,  1  Ak.  (N.  S.)  446;  Mills,   11    Cush.    586.     Bat  though    the 

Bryant  v.  Moore,  26  Maine,  84,  87 ;  Sand-  power  to  sell  may  authorize  the  agent  to 

ford  V.  Handy,  23  Wend.  260;  Nelson  v.  warrant  the  present  condition  or  quality 

Cowing,  6  Hill,  837  ;  Hunter  v.  Jameson,  of  the  article  sold,  yet  there  is  no  implica- 

6  Ired.  252 ;  Williamson  v.  Canaday,  3  tion  from  such  power  of  an  authority  to 

lb.   349  ;    Woodford   v.   McClenahan,  4  warrant  its  future  condition,  e.  g.  that 

Gilman,  85;  Bradford  v.  Bush,  10  Ala.  flour  shall  keep  sweet  on  a  voyage  to  Cal- 

386;   Peters  r.  Famsworth,  15  Vt.  155;  ifomia.    Upton  v,  Suffolk  County  Mills, 

Boothby  v.  Scales,  27  Wis.  626;  Taggart  11  Cash.  586.    See  Randall  v.  Eehlor,  60 

V.  Stanbery,  2  McLean,  543,  544 ;  Lane  v,  Maine,  37,  47.    In   Blood  v.  French,  9 

Dudley,  2  Murph.  119;  Ezell  ».  Franklin,  Gray,  197,  198,  Bigelow  J.  said:  "We 

2  Sneed  (Tenn.),  236;  Croom  v.  Shaw,  1  doubt  whether,  in  an  ordinary  sale   of 

Florida,  211 ;    Upton  v.  Sufiblk  County  goods  by  auction,  an   auctioneer  virtaU 

Mills,  11  Cush.  586,  589  ;  Morris  v.  Bowen,  officii  has  any  right  or  authority  to  wai^ 

52  N.  H.  416,  421 ;  Palmer  v.  Hatch,  46  rant  goods  sold  by  him  in  the  absence  of 

(6)  2  Camp.  555.    See,  also,  Helyear  v.  Hawke,  5  Espi  72. 
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afair^  and  receive  the  price,  was  held  by  Lord  EUenborough  to 
be  authorized  to  give  a  warranty  of  soundness,  because  '^  this  is 
the  common  and  usual  manner  in  which  the  business  is  done." 
In  Dingle  v.  Hare,  (<j)  an  agent  selling  guano  was  held  jy-^^^^  „, 
authorized  to  warrant  it  to  contain  thirty  per  cent,  of  ^"• 
phosphate  of  best  quality,  the  jury  having  found  as  a  fact  that 
ordinarily  these  manures  were  sold  with  such  a  warranty,  all  the 
judges  agreeing,  and  Byles  J.  saying :  ^^  It  is  clear  law,  that  an 
agent  to  sell  has  authority  to  do  all  that  is  necessary  and  usual 
in  the  course  of  the  business  of  selling,  and  if  it  was  usual  in  the 
trade  for  the  seller  to  warrant,  Wilson  (the  agent)  had  authority 
to  warrant." 

§  626.  In  Brady  v.  Todd,  (JT)  the  common  pleas  had  before  it 
the  subject  of  warranty  of  a  horse,  by  a  servant  author-  ^^^y  ^. 
ized  to  sell,  and  Erie  C.  J.  gave-  the  unanimous  decision  '^^^ 
of  the  judges  after  advisement.  As  this  is  the  most  authoritative 
exposition  of  the  present  state  of  the  law  on  this  point,  full  ex- 
tracts are  given.  The  facts  were,  that  the  plaintiff  applied  to  the 
defendant,  who  was  not  a  dealer  in  hones^  but  a  tradesman  in 
London,  having  also  a  farm  in  Essex,  in  order  to  buy  the  horse, 
and  the  defendant  thereupon  sent  his  farm-bailiS  with  the  horse 
to  the  plaintiff,  with  authority  to  sell,  but  none  to  warrant.  The 
bailiff  warranted  the  horse  to  be  sound  and  quiet  in  harness  ;  and 
it  was  contended  that  ^^  an  authority  to  an  agent  to  sell  and  de- 
liver imports  an  authority  to  warrant,"  which  the  court  held  to 
be  an  undecided  point.  After  referring  to  Helyear  t;.  Hawke  and 
Alexander  v,  Gibson,  supra,  and  Fenn  t;.  Harrison,  (e)  the  learned 
chief  justice  said  :  "  We  understand  those  judges  to  refer  to  a  ffen- 
eral  agent  employed  for  his  principal  to  carry  on  his  business, 

any  express  authority  from  his  principal  as  his  agent,  he  cannot  repudiate  a  war- 
to  do  so,  and  without  proof  of  some  known  ranty  made  by  the  agent  of  the  article 
and  established  usage  of  trade,  from  which  sold,  which  was  an  essential  part  of  the 
an  authority  can  be  implied."  At  all  contract.  Churchill  v.  Palmer,  115  Mass. 
events,  the  court  held  in  the  case  that  an  310;  Eadie  v.  Ashbaugh,  44  Iowa,  519. 
auctioneer  has  no  authority  to  bind  an  See,  as  to  warranty  by  deputy  sheriff  at 
administrator  personally  to  a  warranty  of  sale  of  personal  property,  Mink  v.  Jarvis, 
the  condition  of  goods  of  the  intestate.  8  U.  C.  Q.  B.  397 ;  Mink  v.  Jarvis,  13  lb. 
So  it  was  held  in  Dodd  v.  Farlow,  11  84.] 

Allen,' 426,  that  a  merchandise  broker  can  (c)  7  C.  B.  N.  S.  145;  29  L.  J.  C.  P. 

hare  no  implied  authority,  from  the  nsage  144. 

of  trade,  to  warrant  goods  sold  by  him  to  {d)  9  C.  B.  N.  S.  592  ;  30  L.  J.  C.  P. 

be  of  merchantable  qtiality.  Where  a  party  223;   [Coaley  v.  Perrine,  12  Vroom,  322.] 

adopts  a  sale  made  by  another,  for  him  (e)  3  T.  B.  759. 
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that  is,  the  basiness  of  horse-dealing,  in  which  case  there  would  be 

by  law  the  authority  here  contended  for It  is  also  contended 

that  a  special  agent,  without  any  express  authority  in  fact,  might 
have  an  authority  by  law  to  bind  his  principal,  as  where  the  prin- 
cipal holds  out  that  the  agent  has  such  authority,  and  induces  a 
party  to  deal  with  him  on  the  faith  that  it  is  so.  In  such  a  case 
the  principal  is  concluded  from  denying  this  authority  as  against 
the  party  who  believed  what  was  held  out  and  acted  on  it  (]aee 
Pickering  v.  Busk),  (/)  but  the  facts  do  not  bring  the  defendant 
within  this  rule.  The  main  reliance  was  placed  on  the  argument 
that  an  authority  to  sell  is  by  implication  an  authority  to  do  all 
that,  in  the  usual  course  of  selling,  is  required  to  complete  a  sale, 
and  that  the  question  of  warranty  is,  in  the  usual  course  of  a  sale, 
required  to  be  answered ;  and  that,  therefore,  the  defendant  by 
implication  gave  to  Greigg  (the  farm-bailiff)  an  authority  to  an- 
swer that  question,  and  to  bind  him  by  his  question.  It  was  a 
part  of  this  argument  that  an  agent  authorized  to  sell  and  deliver 
a  horse  is  held  out  to  the  buyer  as  having  authority  to  warrant. 
But  on  this  point,  also,  the  plaintiff  has,  in  our  judgment,  failed. 
We  are  aware  that  the  question  of  warranty  frequently  arises 
upon  the  sale  of  horses,  but  we  are  also  aware  that  sales  may  be 
made  without  any  warranty,  or  even  an  inquiry  about  warranty. 
If  we  laid  down  for  the  first  time  that  the  servant  of  a  private 
owner ^  intrusted  to  sell  and  deliver  a  horse  on  one  particular  oeea- 
sion^  is  therefore  by  law  authorized  to  bind  his  master  by  a  war- 
ranty, we  should  establish  a  precedent  of  dangerous  consequence. 
For  the  liability  created  by  a  warranty  extending  to  unknown  as 
well  as  known  defects,  is  greater  than  is  expected  by  persons  in- 
experienced in  law  ;  and  as  everything  said  by  the  seller  in  bai> 
gaining  may  be  evidence  of  warranty  to  the  effect  of  what  he 
said,  an  unguarded  conversation  with  an  illiterate  man  sent  to  de- 
liver a  horse  may  be  found  to  have  created  a  liability  which  would 
be  a  surprise  equally  to  the  servant  and  the  master.  We  there- 
fore hold,  that  the  buyer  taking  a  warranty  from  such  an  agent 
as  was  employed  in  this  case  takes  it  at  the  risk  of  being  able  to 
prove  that  he  had  the  principal's  authority,  and  if  there  was  no 
authority  in  fact,  the  law  does  not,  in  our  opinion,  create  it  from 

the  circumstances It  is  unnecessary  to  add,  that  if  the 

seller  should  repudiate  the  warranty  made  by  his  agent,  it  follows 

(/)  15  East,  38. 
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that  tbe  sale  would  be  void,  there  being  no  question  raised  upon 
this  point." 

§  626.  In  Howard  v.  Sheward  (^)  the  general  rule,  that  the 
agent  of  a  horse-dealer  has  an  implied  authority  to  war-  Howard  v. 
rant  soundness  when  making  sale  of  a  horse,  was  recog-  Sheward. 
nized,  and  it  was  further  held  that  a  purchaser  under  such  a  war- 
ranty would  be  protected,  even  though  the  agent  had  been  pri- 
vately instructed  not  to  warrant ;  and  therefore  that  evidence  wag 
not  admissible  to  show  a  custom  of  horse-dealers  not  to  warrant 
in  cases  where  a  horse  sold  has  been  examined  by  a  competent 
veterinary  surgeon  and  pronounced  sound.  (A) 

SECTION  n.  —  IMPLIED  WABBANTY  OF  TITLE. 

§  627.  The  law  in  relation  to  the  implied  warranty  of  title  in 
chattels  sold  was  in  an  unsettled  state  until  a  recent  de-  implied 
cision  in  the  common  pleas,  which  has  gone  far  toward  of  utie. 
establishing  a  satisfactory  rule.     In  the  examination  of  the  sub- 
ject, it  will  be  found  that  on  some  points  there  is  no  conflict  of 
opinion.     First.  It  is  well  settled  that  in  an  executory  warranty 
agreement  the  vendor  warrants,  by  implication,  his  title  gxlcutwy 
in  the  goods  which  he  promises  to  sell.    Plainly,  nothing  agreement, 
could  be  more  untenable  than  the  pretension  that  if  A.  promised 
to  sell  100  quarters  of  wheat  to  B.,  the  contract  would  be  fulfilled 
by  the  transfer,  riot  of  the  property  in  the  wheat,  but  of  the  pos- 
session  of  another  man's  wheat.     Secondly.   It  is  also  ^^^^ 
universally  conceded,  that  in  the  sale  of  an  ascertained   vendor, 
specific  chattel,  an  afiSrmation  by  the  vendor  that  the  chattel  it 
ehattel  is  his  is  equivalent  to  a  warranty  of  title ;  and  warranty 
that  this  affirmation  may  be  implied  from  his  conduct,  as   ®^  V^^®' 
well  as  from  his  words,  and  may  also  result  from  the  mation 
nature  and  circumstances  of  the  sale.     But  it  has  been   Jlfg^d  from" 
said,  thirdly,  that  in  the  absence  of  such  implication,  h"  conduct. 

In  absence 

and  where  no  express  warranty  is  given,  the  vendor,  by  of  such  af . 

tbe  mere  sale  of  a  chattel,  does  not  warrant  his  title  and  ^luJref  ' 

ability  to  sell,  though  all  again  admit,  fourthly,  that  if  ^^l^^^l 

in  such  case  the  vendor  knew  he  had  no  title,  and  con-  has  no  title, 

oealed  that  fact  from  the  buyer,  he  would  be  liable  on  oeais  the 

the  ground  ot  fraud.  (%)  fraud!  *' 

ig)  L.  R.  2  C.  F.  US.  (t)  [Sweetman  v.  Prince,  62  Barb.  256  ; 

{h)  [Seo  .Bryant  v.  Moore,  26  Me.  84,    Payne  o.  Bodden,  4  Bibb,  804.    In  Sweet- 

87.]  man  v.  Prince,  62  Barb.  256,  267,  Mollin 
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§  628.  The  one  controverted  question  is  thus  narrowed  to  this 

One  que»-  point,  whether  in  the  sale  of  a  chattel  an  innocent  yen- 

thatiB°con-  ^^^  ^7  ^^®  mere  act  of  sale  asserts  that  he  is  owner,  for 

troverted.  jf  qq^  Jjq  warrants  according  to  the  second  of  the  fore- 

of  the  sub-  going  rules.     The  negative  is  stated  to  be  the  true  rale 

vlew*Sf  the  ^^  '^^  ^^  ^^^^  point  in  recent  text-books  of  deservedly 

authorities,  high  repute.  (*)     Undoubtedly,  in  some  of  the  ancient 

J.  said :  "  It  is  not  necessary  to  cite  an-  property,  it  is  no  defence  to   minoto 
As  to  when     ^'^o"^*^  *<>  show  that  a  pnr-  set  up  a  breach  of  an  implied   "*••• 
yendee  can      chaser  of  personal   property  warranty  of  title  so  long  aa  the  vendee  is 
▼mdor^d      cannot  defeat  a  recovery  for  in  undisturbed  possession  of  the  cfaaUeL 
notownthe    the  price,   by  showing   that  Linton  v.  Porter,  31  DL  107.    In  Kca- 
the  property  is  owned  by  an-  tncky  if  there  were  an  implied  wamnty 
other,  unless  he  has  been  ousted,  or  there  of  title  the  vendee  may  re-  Kmntaekji 
has  been  a  recovery  by  the  true  owner,  cover  before  eviction.     It  is    i^S^d 
But  there  is  this  important  qualification  sufficient  to  allege  that  the   wamnCf. 
of  the  rule — that  if  the  seller  has  been  property  belongs  to  another.    Payne  v. 
guilty  of  fraud  or  deceit  in  the  sale,  proof  Rodden,  4  Bibb,  304  ;  Chancellor  r.  Wig- 
of  the  fraud  will  defeat  an  action  for  the  gins,  4  B.  Monroe,  201.    Bat  if  it  is  a 
price,  although  there  has  been  no  ouster  breach    of  an    express   war-    Keotoeky: 
nor  recovery  had  by  the  true  owner.    But  ranty  of  title  the  vendee  must   Ji^JJ!^ 
it  seems  to  me  that  where  the  vendor  is  show  an  eviction.     Tipton  v.    vamaty. 
Naw  Tork       not  the  owner  of  the  property  Triplett,  1  Mete  (Ey.)  570.    In  Masca- 
roltt.              sold,  he   is   not   entitled    to  chusetu  it  has  been  decided  that  it  is  im- 
have  it  returned  when  he  has  been  guilty  material  that  the  purchaser   ibnasfao- 
of  a  fraudulent  concealment  or  represen-  has  not  been  deprived  of  the   ""^^  ^^*^ 
tation  as  to  his  title,  as  he  would  be  if  he  possession  of  the  chattel.    Grose  r.  Hen- 
were  owner,  and  had  been  guilty  of  some  nessey,  13  Allen,  389 ;  Perkins  r.  Whelan, 
other  fraud  in  reference  to  the  property;  116  Afass.  54S.    But  if  the^third  penoa 
and  one  very  conclusive  reason  is,  that  the  who  has  the  title  to  the  goods  is  an  as- 
purchaser  is  himself  liable  to  the  true  signee  in  bankruptcy,  it  seems  that  a  dil^ 
owner  for  the  value  of  the  property,  hav-  ferent  rule  applies.    Gay  v.  Kingsley,  11 
ing  had  it  in  his  possession  and  use."  Allen,  345 ;  Fogg  v.  Willcntt,  1  Cush.  300 ; 
Chase  v.  Hall,  24  Wend.  102.    In  Penn-  Hallett  v.  Fowler,  8  Allen,  93.    In  Ten- 
sylvania,  if  the  vendee  would  avail  himself  nessee  it  is  held  that  there  is  a  breach  of 
PenDsyira-      of  a  breach  of  warranty  of  title  the  warranty  of  title  the  mo-  TBaumam 
nia  rule.         £q  |^q  action  for  the  price,  he  ment  it  is  made,  and  upon  "^- 
must  show  an  eviction  or  an  involuntary  eviction  or  a  voluntary  ofier  to  return  tlie 
loss  of  possession.    Kmmbhaar  v.  Birch,  property  the  vendee  has  a  complete  right 
83  Penn.  St.  426.    In  California  the  doc-  of  action.    Word  v.  Cavin,  1  Head,  506. 
Califbruia       ^°®  ^B  that  there  is  no  breach  In  Missouri  it  is  held  that  a  purchaser  of 
niie.              of  2k  warranty  of  title  until  personal  property  is  not  re-  ii]«oari 
the  vendee's  possession  is  disturbed  by  the  quired  to  wait  for  an  actual  "^* 
true  owner.     Gross  v.  Kierski,    41    Cal.  deprivation  by  the  true  owner.    He  nuy 
111.    In  Illinois  it  has  been  held  that  on  surrender  the  property  voluntarily,  bat 
a    suit  upon  a  note  given   for    personal  must  then  be  able  to  show  conclusively  that 

(ib)  Chitty   on    Cont    414    (9th  ed.);    on  Cont.  198 ;  2  Taylor  on  £v.  997 ;  Bal- 
Broom's  Lc^al  Max.  766  (4th  ed.) ;  Leake    len  &  Leake,  Free,  of  Fl.  229,  230. 
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authorities  on  the  common  law,  the  rule  is  substantially  so  stated. 
In  Noy's  Maxims,  c.  42,  it  is  said :  ^^  If  I  take  the  horse  of  an- 
other man  and  sell  him,  and  the  owner  take  him  again,  I  may 
have  an  action  of  debt  for  the  money ;  for  the  bargain  was  per- 
fect by  the  delivery  of  the  horse,  and  caveat  emptor :  (Jc^')  and  in 
Co.  Lit.  102  a,  Coke  says :  ^^  Note,  that  by  the  civil  law  every 
man  is  bound  to  warrant  the  thing  he  selleth  or  conveyetb,  albeit 
there  be  no  express  warranty ;  but  the  common  law  bindeth  him 
not  unless  there  be  a  warranty,  either  in  deed  or  in  law,  for  caveat 
emptor"  Blackstone,  however,  gives  the  contrary  rule,  (J)  **  if  the 
vendor  sells  them  as  his  own."  But  the  authority  mainly  relied 
on  by  the  learned  authors  mentioned  in  the  note  is  the  elabo- 
rate opinion  given  by  Parke  B.  in  the  case  of  Morley  v.  Atten- 
borough,  (m)  where  the  dicta  of  that  eminent  judge  certainly 
sustain  the  proposition,  although  the  point  was  not  involved  nor 
•decided  in  the  case. 

§  629.  It  is,  however,  the  fact  that  no  direct  decision  has  ever 
been  given  in  England  to  the  effect  that  where  a  man  sells  a  chat- 
tel he  does  not  thereby  warrant  the  title,  (n)  It  has  been  often 
said  in  cases  that  such  was  the  rule  of  law,  but  no  case  has  been 
decided  directly  to  that  effect.  Since  the  decision  in  Morley  v, 
Attenborough,  there  have  been  repeated  references  to  the  dicta 
contained  in  the  opinion  of  Parke  B.  on  this  point,  and  dissatisfac- 
tion with  them  has  been  more  than  once  suggested.  It  will  be 
quite  sufficient  to  confine  the  review  of  the  decisions  to  Morley  v. 
Attenborough  and  the  subsequent  cases,  as  they  contain  a  full  dis- 
cussion of  the  whole  subject,  and  reference  to  all  the  old  authori- 
ties, except  one  to  be  specially  noticed. 

§  630.  Morley  v.  Attenborough  (o)  was  the  case  of  an  auction 
sale,  by  order  of  a  pawnbroker,  of  unredeemed  pledged  Morley  v. 
goods,  eo  nomine^  and  the  court  decided  that,  in  the  ab-  borough. 

■ 

his   sarrender  was   to  the   true   owner.  {k^)  [Thompflon  v.  NeLles,  4  U.  C.  C.  F. 

Dryden  v.  Kellogg,  2  Ma  App.  87.    It  S99;  Erumbhaar  v.  Birch,  83  Fenn.  St. 

Bight  of        has  been  held  in  Iowa,  that  426.    See  §  640,  pasL] 

nmoTvUaa     ^^^^  there  ifl  a  sale  of  per-  (/)  2  Bl.  Com.  451. 

on  goods.        Bonal  property  with  warranty  (m)  S  Ex.  500. 

of  title,  the  vendee  may  remove  an  exist-  (n)  Fer  Byles  J.  in  Eichhols  v,  Banis 

ing  lien  npon  the  property  and  deduct  the  ter,  17  C.  B.  N.  S.  708 ;  34  L.  J.  C.  F 

amonnt  thus  paid  from  the  sum  which  he  105. 

owes  on  the  purchase-money.    Harper  v.  (o)  3  Ex.  500. 

Dotson,  43  Iowa,  232.] 


622 


PERFORMANCE  OF  THE  CONTRACT. 


[book  ir. 


sence  of  an  express  warranty*  all  that  the  pawnbroker  asserted  by 
his  offer  to  sell  was,  that  the  thing  had  been  pledged  to  him  and 
was  unredeemed)  not  that  the  pawnor  had  a  good  title ;  not  pro- 
fessing to  sell  as  otoneTj  he  did  not  warrant  ownership.  The  fol- 
lowing language  contains  the  dieta :  ^^  The  bargain  and  sale  of  a 
specific  chattel  by  our  law  (which  differs  in  that  respect  from  the 
civil  law)  undoubtedly  transfers  all  the  property  the  vendor  has, 
where  nothing  further  remains  to  be  done,  according  to  the  intent 
of  the  parties  to  pass  it.  But  it  is  made  a  question  whether 
there  is  annexed  by  law  to  such  a  contract,  which  operates  as  a 
conveyance  of  the  property,  an  implied  agreement  on  the  part  of 
the  vendor  that  he  has  the  ability  to  convey,  (o^)  With  respect 
to  executory  contracts  of  purchase  and  sale,  where  the  subject  is 
unascertained,  and  is  afterwards  to  be  conveyed,  it  would  proba- 
bly be  implied  that  both  parties  meant  that  a  good  title  to  that 
subject  should  be  transferred,  in  the  same  manner  as  it  would  be 
implied  under  similar  circumstances  that  a  merchantable  article 
was  to  be  supplied.  Unless  goods  which  the  party  could  enjoy  as 
his  own  and  make  full  use  of  were  delivered,  the  contract  would 
not  be  performed.  The  purchaser  could  not  be  bound  to  accept 
if  he  discovered  the  defect  of  title  before  delivery  ;  and  if  he  did, 
and  the  goods  were  recovered  from  him,  he  would  not  be  bound 
to  pay,  or,  having  paid,  he  would  be  entitled  to  recover  back  the 
price,  as  on  a  consideration  which  had  failed,  (p)  But  where 
there  is  a  bargain  and  sale  of  a  specific  ascertained  chattel,  which 
operates  to  transmit  the  property,  and  nothing  is  said  about  title, 
what  is  the  legal  effect  of  that  contract  ?  Does  the  contract  nec- 
essarily import,  unless  the  contrary  be  expressed,  that  the  vendor 
has  a  good  title,  or  has  it  merely  the  effect  of  transferring  such 


(o^)  [Johnston  v.  Barker,  20  U.  C.  C. 
P.  228.) 

(p)  [The  plaintiff  aj^ed  to  sell  to  the 
defendant  timber,  which  the  plaintiff  was 
to  cut  on  a  certain  lot  of  crown  land. 
He  cat  the  timber  and  delivered  it  to  the 
defendant.  But  the  plaintiff  not  haying 
obtained  a  patent  before  cntting  the  trees, 
the  timber  was  subject  to  a  goVernment 
daimof  SUl.  The  court  held  that  the 
CanadlaD  ***®  came  within  the  prind- 
decisioa  on  pie  laid  down  in  that  portion 
^|tx»et.        of  Lord  Wensleydale's  opinion 


in  Morlej  v.  Attenboroogh,  Brown «. 
referred  to  supra.  Harrison  Coekbqm. 
C.  J.  said :  "  The  case  comes  fairlj  and 
fully  under  the  operation  of  the  exception 
(that  is,  of  executory  contract  of  sale). 
The  conclusion  at  which  we  hare  arrired 
is  one  that  honesty,  justice,  and  eqaity  all 
demand  in  the  dealing  between  man  and 
man,  where  one  attempts  to  sell  and  an- 
other to  buy  goods  and  chatUU,  and  not 
simply  the  interest  which  the  seller  may  be 
supposed  to  have  in  them."  Brown  p. 
Cockbnm,  37  U.  C.  Q.  B.  50!:.j 
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title  as  the  vendor  has  ?  •  .  .  .  The  result  of  the  older  authorities 
is,  that  there  is  by  the  law  of  England  no  warranty  of  title  in  the 
actual  contract  of  sale^  any  more  than  there  is  of  quality.  The 
rule  of  caveat  emptor  applies  to  both ;  but  if  the  vendor  knew 
that  he  had  no  title,  and  concealed  that  fact,  he  was  always  held 
responsible  to  the  purchaser  as  for  a  fraud,  in  the  same  way  that 
he  is  if  he  knew  of  the  defective  quality,  (jt?^)  This  rule  will  be 
found  in  Co.  Litt.  102  a ;  8  Rep.  22  a  ;  Noy  Max.  42 ;  Fitz.  Nat. 
Brev.  94  c  ;  in  Springwell  v.  Allen,  Aleyn,  91,  cited  by  Littledale 
J.  in  Early  v.  Garrett,  9  B.  &  C.  932,  and  in  Williamson  v.  Allison, 

2  East,  449,  referred  to  in  the  argument It  may  be  that, 

as  in  the  earlier  times,  the  chief  transactions  of  purchase  and  sale 
were  in  markets  and  fairs,  where  the  bond  fide  purchaser  obtained 
a  good  title  as  against*  all  except  the  crown  (and  afterwards  a 
prosecutor,  to  whom  restitution  is  ordered  by  the  21  Hen.  8, 
c.  11),  the  common  law  did  not  annex  a  warranty  to  any  contract 
of  sale.  Be  that  as  it  may,  the  older  authorities  are  strong  to 
show  that  there  is  no  such  warranty  implied  by  law  from  the  mere 
sale.  In  recent  times  a  different  notion  appears  to  have  been  gain- 
ing ground  (see  note  of  the  learned  editor  to  8  Rep.  22  a) ;  and 
Mr.  Justice  Blackstone  says,  ^  In  contracts  for  sale  it  is  constantly 
understood  that  the  seller  undertakes  that  the  commodity  he  sells 
is  his  own  ; '  and  Mr.  Wooddeson,  in  his  Lectures,  goes  so  far  as  to 
assert  that  the  rule  of  caveat  emptor  is  exploded  altogether,  which 
no  authority  warrants.  At  all  times,  however,  the  vendor  was 
liable,  if  there  was  a  warranty  in  fact^  and  at  an  early  period 
the  affirming  those  goods  to  be  his  own  by  a  vendor  in  possession 
appears  to  have  been  deemed  equivalent  to  a  warranty.  Lord 
Holt,  in  Medina  v.  Stoughton  (1  Salk.  210  ;  Ld.  Raymond,  693), 
says  that  ^  where  one  in  possession  of  a  personal  chattel  sells  it, 
the  bare  affirming  it  to  be  his  own  amounts  to  a  warranty.'  And 
Mr.  Justice  Buller,  in  Pasley  v.  Freeman  (8  T.  R.  57),  disclaims 
any  distinction  between  the  effect  of  an  affirmation  when  the  ven- 
dor is  in  possession  or  not,  treating  it  as  equivalent  to  a  warranty 

in  both  cases From  the  authorities  in  our  law,  to  which 

may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tindal 
in  Ormerod  v,  Huth  (14  M.  &  W.  604),  it  .would  seem  that  there 
is  no  implied  warranty  of  title  on  the  sale  of  goods,  and  that  if 
there  be  no  fraud  a  vendor  is  not  liable  for  a  bad  title,  unless  there 

ip^)  [Sweetman  v.  Prince,  62  Barb.  256.] 
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is  an  express  warranty,  or  an  equivalent  to  it,  by  declarations  or 
conduct ;  and  the  question  in  each  case^  where  there  is  no  warranty 
in  express  terms^  will  be  whether  there  are  such  circumstances  as 
will  he  equivalent  to  such  a  warranty.  Usage  of  trade,  as  a  mat- 
ter of  fact,  would  of  course  be  sufficient  to  raise  an  inference  of 
such  an  engagement :  and  without  proof  of  such  usage  the  very 
nature  of  the  trade  may  be  enough  to  lead  to  the  conclnsion  that 
the  person  carrying  it  on  must  be  understood  to  engage  that  the 
purchaser  shall  enjoy  that  which  he  buys  as  against  all  persona. 
It  is,  perhaps,  with  reference  to  such  sales,  or  to  executory  con- 
tracts, that  Blackstone  makes  the  statement  above  referred  to. 
....  We  do  not  suppose  that  there  would  be  any  doubt  if  the 
articles  are  bought  in  a  shop  professedly  carried  on  for  the  sale 
of  goods,  that  the  shopkeeper  must  be  considered  as  warranting 
that  those  who  purchase  will  have  a  good  title  to  keep  the  goods  pur* 
chased.  In  such  a  case  the  vendor  sells  ^  as  his  own,'  and  that 
is  what  is  equivalent  to  a  warranty  of  title.  But  in  the  case  now 
under  consideration  the  defendant  can  be  made  responsible  only 
as  on  a  sale  of  a  forfeited  pledge  eo  nomine^  ....  and  the  ques- 
tion is,  whether  on  such  a  sale,  accompanied  with  possession, 
there  is  any  assertion  of  an  absolute  title  to  selly  or  only  an  as- 
sertion that  the  article  has  been  pledged  with  him,  and  the  time 
allowed  for  redemption  has  passed."  Held  that  the  latter  was 
the  true  meaning  of  the  contract.  The  learned  judge  continued 
as  follows  :  ^'  It  may  be  that  though  there  is  no  implied  warranty 
of  title,  so  that  the  vendor  would  not  be  liable  for  a  breach  of  it 
to  unliquidated  damages,  yet  the  purchaser  may  recover  back  the 
purchase-money,  as  on  a  consideration  that  failed,  if  it  could  be 
shown  that  it  was  the  understanding  of  both  parties  that  the  har> 
gain  should  be  put  an  end  to  if  the  purchaser  should  not  have 
a  good  title.  But  if  there  is  no  implied  warranty  of  title,  some 
circumstances  mtcst  be  shown  to  enable  the  plainti£E  to  recover /or 
money  had  and  received.  This  case  was  not  made  at  the  trial, 
and  the  only  question  is,  whether  there  was  an  implied  war- 
ranty." 

§  631.  In  the  foregoing  review  of  the  older  authorities  by 
L'Apostre  Parke  B.  the  case  of  L*Apostre  v.  LTlaistier  escaped  the 
tier.    *^    research  of  his  lordship,  (j)     The   case  is   mentioned 

(q)  It  had  likewise  escaped  the  research  of  the  author  of  this  treatise  when  the  fint 
edition  was  published. 
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in  1  P.  Williams,  318,  as  a  decision  by  C.  J.  Holt  on  a  differ- 
ent point.  But  when  it  was  cited  as  an  authority  in  Ryall  v. 
Rowles  (r)  (1  Vesey,  348),  Lee  C.  J.,  sitting  in  bankruptcy  with 
Lord  Chancellor  Hardwicke,  said :  '^  My  account  of  that  case  is 

different  from  that  in  Peere  Williams It  was  held  by  the 

court  that  offering  to  sell  generally  was  sufficient  evidence  of  offer- 
ing to  sell  as  owner^  but  no  judgment  was  given,  it  being  ad- 
journed for  further  argument."  (See  the  case  of  Ryall  v.  Rowles, 
as  published  in  the  4th  edition  of  Tudor's  L.  C.  in  Equity,  at  p. 
738,  for  this  report  by  the  C.  J.  Lee  of  the  decision  in  L'Apostre 
V,  LTlaistier.) 

§  632.  Next  came  Hall  v.  Conder.  («)  The  written  sale  stated 
that  the  plaintiff  had  obtained  a  certain  patent  in  this  ^^n  ^ 
country,  and  had  already  sold  "  an  interest  of  one  half  bonder. 
of  the  said  English  patent,  and  is  desirous  of  disposing  of  the  re- 
maining half,  to  which  he  hereby  declares  that  he  has  full  right 
and  title^^'  and  he  thereupon  conveyed  to  the  defendant  ^^  the 
above-mentioned  one  half  of  the  English  patent  hereinbefore  re- 
ferred to."  In  an  action  for  the  price,  the  defendant  pleaded,  first, 
that  the  alleged  invention  was  worthless,  of  no  public  utility,  and 
not  new  in  England  ;  and  secondly,  that  the  plaintiff  was  not  the 
true  and  first  inventor  thereof.  The  court  held  that  there  was  no 
warranty  that  the  patent  right  was  a  good  right,  saying :  '^  Did 
the  plaintiff  profess  to  sell^  and  the  defendants  to  buy,  a  good  and 
indefeasible  patent  right  ?  or  was  the  contract  merely  to  place  the 
defendant  in  the  same  situation  as  the  plaintiff  was  in,  with  refer- 
ence to  the  alleged  patent  ?  "  («^)  Held  that  the  latter  was  the 
true  nature  of  the  contract.  In  this  case,  again,  there  is  nothing 
to  show  that  the  sale  of  a  chattel  does  not  imply  an  affirmation  of 
ownership,  for  there  was  an  express  warranty  of  ownership  ;  but 
the  subject-matter  and  true  construction  of  the  warranty  were  the 
points  in  question,  and  the  warranty  was  held  to  mean  that  the 
patent,  such  as  it  was^  belonged  to  the  plaintiff,  and  to  no  one 
else,  not  that  the  patent  was  free  from  intrinsic  defects  that  might 
make  it  voidable  or  defeasible.  The  dicta^  however,  was  strongly 
in  support  of  those  in  Morley  v.  Attenborough.  So,  in  ^^^^  ^ 
Smith  V.  Neale,  (t)  the  same  court,  on  facts  almost  iden-   Neaie. 

(r)  Also  reported  tub   nam.    Ryall    v,        (s^)  [Harlow    v.    Putnam,    124    Mass. 

Rolle,  1  Atk.  165.  '  556.]      • 

(«)  2  C.  B.  N.  S.  22 ;   26  L.  J.  C.  P.         (t)  2  C.  B.  N.  S.  67  ;  26  L.  J.  C.  P.  143. 

138,  288. 
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tical  with  those  of  the  preceding  case,  held,  that  a  contract  for  the 
sale  or  assignment  of  a  patent  involves  no  warranty  that  the  in- 
vention is  new,  but  merely  that  her  majesty  bad  granted  to  the 
vendor  the  letters  patent,  which  were  the  thing  sold. 

§  633.  In  Chapman  v.  Speller,  (u)  the  plaintiff  gave  the  defend- 
Chapman  *°*  ^^'  P^^^*  ^^  *  purchase  made  by  the  defendant  at  a 
t?.  SpeUer.  sheriff's  sale  under  a  writ  of  fi,  fa.^  and  the  defendant 
handed  to  the  plaintiff  the  receipt,  which  he  had  got  from  the  anc^ 
tioneer,  in  order  to  enable  the  plaintiff  to  claim  the  goods.  The 
goods  were  afterwards  taken  under  a  superior  title,  and  the  plain- 
tiff brought  action,  alleging  a  warrantv  of  title  by  the  defendant ; 
but  the  court  refused  to  consider  the  point  of  law,  saying  that  the 
defendant  had  only  sold  ^^  the  right,  whatever  it  was,  that  he  had 
acquired  by  his  purchase  at  the  sheriff's  sale."  The  court,  bow- 
ever,  added :  "  We  wish  to  guard  ourselves  against  being  supposed 
to  doubt  the  right  to  recover  back  money  paid  upon  an  ordinary 
purchase  of  a  chattel^  where  the  purchaser  does  not  have  that  for 
which  he  paid." 

§  634.  In  Sims  v.  Marryat  (x)  there  were  aflSrmaitions  by  the 
Sims  «.  defendant,  which  were  construed  to  amount  to  an  ex- 
Manyat.  press  Warranty,  and  the  question  now  under  considera- 
tion was  not  decided ;  but  Lord  Campbell  said :  ^^  It  does  not  seem 
necessary  to  inquire  what  is  the  general  law  as  to  implied  warranty 
of  title  on  sales  of  personal  property  which  is  not  quite  satisfac- 
torily settled.  According  to  Morley  v,  Attenborough,  if  a  pawn- 
broker sells  unredeemed  pledges,  he  does  not  warrant  the  title  of 
the  pawnor,  but  merely  undertakes  that  the  time  for  redeeming 
the  pledges  has  expired,  and  he  sells  only  such  right  as  belonged 
to  the  pawnor.  Beyond  that  the  decision  does  not  go,  but  a  great 
many  questions  are  suggested  in  the  judgment  which  still  remain 
open" 

§  634  a,  [In  Somers  v.  O'Donohue  (2:^)  there  was  a  sale  of  a 
Somen  v,  ^^^^^  «•*  auction,  and  evidence  tending  to  show  that  the 
O'Donohue.  auctioneer  said  that  he  would  stand  between  the  pur- 
chaser and  all  claims  ;  that  no  one  need  fear  to  buy ;  that  he  had 
come  honestly  by  him.  A  verdict  was  taken  for  the  plaintiff,  the 
purchaser,  in  an  action  against  the  auctioneer,  the  declaration  con- 
taining a  special  count  and  the  common  money  counts.     A  role 

(tt)  14  Q.  B.  621 ;  19  L.  J.  Q.  B.  241.  {x^)  9  U.  C.  C.  P.  208. 

(x)  17  Q.  B.  281 ;  20  L.  J.  Q.  B.  454. 
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nisi  for  a  new  trial  was  discharged,  and  Draper  C.  J.,  said :  ^'  Not- 
withstanding the  case  of  Morley  v.  Attenborough,  and  particularly 
after  the  case  of  Sims  v.  Marryat,  I  should  have  great  hesitation 
in  holding,  that  where  a  man  having  a  chattel  in  his  possession 
sells  and  delivers  it  to  another  for  value,  there  is  not  from  the 
very  nature  of  the  transaction  an  implied  undertaking  that  he  has 

a  right  to  sell The  strong  inclination  of  my  own  opinion  is 

to  hold  that  where  a  man  sells  a  chattel  as  his  own,  which  is  at  the 
time  of  sale  in  his  actual  possession,  and  delivers  it  to  the  pur- 
chaser from  whom  it  is  taken  by  the  right  owner,  the  vendor  is 
to  be  treated  as  impliedly  warranting  that  he  has  a  right  to  sell, 
and  is  therefore  bound  to  compensate  his  vendee  for  the  loss.  In 
the  present  case  it  is  not  necessary  to  rest  the  decision  on  that 
ground,  as  there  was  some  evidence  to  go  to  the  jury  of  a  warranty 
which  was  left  to  their  consideration  by  the  learned  chief  jus- 
tice."] 

§  636.  Then  came  Eichholz  v.  Banister,  (y)  in  which  one  of  the 
open  questions  at  least  was  expressly  decided  by  the  EjchhoizuL 
common  pleas  in  Michaelmas,  1864.  The  facts  were  Banwter. 
very  simple.  The  plaintiff  went  to  the  warehouse  of  the  defend- 
ant, a  "  job-warehouseman,"  in  Manchester,  and  bought  certain 
goods,  which  the  defendant  said  were  "  a  job  lot  just  received  by 
him."  The  following  was  the  invoice,  which  was  in  print,  except 
the  words  in  italics  : 

20  Charlton  Street,  Portland  Street, 

Manchester,  April  18,  1864. 
Mr.  Eichholz^ 

Bought  of  R.  Banister,  job-warehouseman. 

Prints,  gray  fustians,  &c.  job  and  perfect  yarns,  in  hanks,  cops, 

and  bundles. 

17  pieces  of  prints^  52  yards  at  b^d.  per  yard  J619    6    0 

li  per  cent,  for  cash.  0    6    0 

19    0    0 


The  price  was  paid  and  the  goods  delivered,  but  it  turned  out 
that  they  had  been  stolen,  and  the  buyer  was  compelled  to  restore 
them  to  the  true  owner,  and  brought  action  on  the  common  money 
counts^  to  which  the  defendant  pleaded  never  indebted.    Defendant 

(^)  17  C.  B.  N.  S.  708 ;  34  L.  J.  C.  F.  105. 
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insisted  at  the  trial  that  he  had  not  warranted  title,  and  the  point 
was  reserved.     The  judges  gave  separate  opinions,  all  concurring 
in  the  existence  of  a  warranty  of  title.     Erie  C.  J.  said  that  the 
rule  was  taken  on  a  point  of  law  that  "  a  vendor  of  personal  chat- 
tels does  not  enter  into  a  warranty  of  title,  but  that  the  purchaser 
takes  them  at  his  peril,  and  the  rule  of  caveat  emptor  applies. 
....  I  decide,  in  accordance  with  the  current  of  authorities, 
that  if  the  vendor  of  a  chattel  at  the  time  of  the  sale  either  by 
words  affirm  that  he  is  the  owner,  or  hy  his  conduct  gives  the  pur- 
chaser to  understand  that  he  is  such  owner^  then  it  forms  part  of 
the  contract,  and  if  it  turns  out  in  fact  that  he  is  not  the  owner,  the 
consideration  fails,  and  the  money  so  paid  by  the  purchaser  can 
be  recovered  back."  (y^)     After  quoting  a  passage  from  the  opin- 
ion in  Morley  v.  Attenborough,  his  lordship  continued  :  "  I  think 
where  the  sale  is  as  it  was  in  the  present  case,  the  shopkeeper  does 
by  his  conduct  affirm  that  he  is  the  owner  of  the  article  sold,  and 
he  therefore  contracts  that  he  is  such  owner ;  and  if  he  be  not  in 
fact  the  owner,  the  price  paid  for  the  purchase  can  be  recovered 
back  from  him.    So  much  for  the  present  case."    His  lordship,  then 
referring  to  the  old  authorities  cited,  said  of  the  passage  from  Noy, 
quoted  ante^  §  628,  that  "  at  first  sight  this  would  shock  the  un- 
derstanding of  ordinary  persons ;  but  I  take  the  meaning  of  the 
principle  which  it  enunciates  to  be  that  where  the  transaction  is 
of  this  nature,  that  I  have  the  manual  possession  of  a  chattel,  and 
without  my  affirming  that  I  am  the  owner  or  not,  you  choose  to 
buy  it  of  me  as  it  is^  and  give  me  the  money  for  it,  you  the  pur- 
chaser taking  it  on  those  terms  cannot  afterwards  recover  back 
what  you  have  paid  because  it  turns  out  that  I  was  not  the  true 
owner."     His  lordship  then  pointed  out  that  Morley  v.  Atten- 
borough, Chapman  v.  Speller,  and  Hall  v.  Couder  had  all  been 
decided  on  this  principle ;  and  that  in  '^  all  these  cases  I  think  that 
the  conduct  of  the  vendor  expressed  that  the  sale  was  a  sale  of 
such  title  only  as  the  vendor  had ;  but  in  all  ordinary  sales  the 
party  who  undertakes  to  sell  exercises  thereby  the  strotigest  act  of 
dominion  over  the  chattel  which  he  proposes  to  sellj  and  wotdd^ 
therefore^  as  I  thinks  commonly  lead  the  purchaser  to  believe  that 
he  was  the  owner  of  the  chattel.     In  almost  all  ordinary  transac- 
tiqns  in  modern  times  the  vendor,  in  consideration  of  the  pur- 
chaser paying  the  price,  is  understood  to  affirm  that  he  is  the  owner 

ijf^)  Mercer  v.  Cosman,  2  Hannay  (N.  B.))  240. 
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of  the  article  sold The  present  case  shows,  I  think,  the 

wisdom  of  Lord  Campbell's  remark  on  the  judgment  of  Parke  B. 
in  Morley  v.  Attenborough,  when  he  said :  (2)  *  It  may  be  that 
the  learned  baron  is  correct  in  saying,  that  on  a  sale  of  personal 
property  the  maxim  of  caveat  emptor  does  by  the  law  of  England 
apply,  but  if  so,  there  are  many  exceptions  stated  in  the  judgment 
which  well-nigh  eat  up  the  rule.'  "  Byles  J.  concurred,  and  said  : 
^^  It  has  been  stated  over  and  over  again,  that  the  mere  sale  of 
chattels  does  not  involve  a  warranty  of  title,  but  certainly  such 
statement  stands  on  barren  ground  and  is  not  supported  by  one 
single  decision;  and  it  is  subject  to  this  exception,  that  if  the  ven- 
dor by  his  acts  or  by  surrounding  circumstances  affirm  the  goods 
to  be  his,  then  he  does  warrant  the  title.  Lord  Campbell  was 
right  when  he  said  that  the  exceptions  to  the  application  of  caveat 
emptor  had  well-nigh  eaten  up  the  rule."     Keating  J.  concurred. 

§  636.  It  is  impossible  to  read  the  judgment  of  Erie  C.  J.  in 
this  case  without  yielding  assent  to  the  assertion  that  in  Remarks 
modern  times,  in  all  ordinary  sales,  the  vendor  by  exer-  case, 
cising  the  highest  act  of  dominion  over  the  thing  in  offering  it  for 
sale,  thereby  leads  the  purchaser  to  believe  that  he  is  owner, 
and  this  dictum  is  fully  supported  by  the  report  by  Lee  C.  J.  of 
the  decision  given  in  L'Apostre  v.  L'Plaistier,  ante^  §  631.  This 
being  equivalent  to  a  warranty,  the  result  would  be,  in  modem 
times,  that  as  a  general  rule  the  mere  sale  of  a  chattel  implies  a 
warranty  of  title,  whereas  the  old  rule  is  accounted  for  by  Parke 
B.  on  the  ground  that  in  the  olden  days  the  question  of  title  did 
not  enter  into  men's  minds  or  intentions,  because  the  sales  were 
commonly  made  in  market  overt,  where  the  title  obtained  by  the 
buyer  was  good  against  everybody  but  the  sovereign.  It  should 
also  be  remembered,  when  inferences  are  drawn  from  very  ancient 
decisions,  that  there  formerly  existed  statutory  provisions  which 
have  long  grown  obsolete.  The  laws  passed  in  the  times  of  Eth- 
elbert  and  Edgar  specially  prohibited  the  sale  of  anything  above 
the  value  of  20i.  unless  in  open  market,  and  directed  every 
bargain  and  sale  to  be  made  in  the  presence  of  credible  wit-' 
nesses.  (a) 

§  637.  The  question  was   alluded  to  by   the  lord   chancellor 
(Chelmsford)  in  delivering  the  opinion  of  the  court  in  Page  v. 

(x)  In  Sims  v.  liarryat,  17  Q.  B.  281;        (a)    WUkiiiB's   Leg.    Anglo-Sax.,  LL. 
20  L.  J.  Q.  B.  454.  Ethel.  10, 12 ;  Eadg.  80. 
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Cowasjee  Eduljee,  (i)  where,  in  the  case  of  a  sale  of  a  stranded 
vessel  by  the  master,  he  said :  ^^  But  supposing  the  plaintifiF  to 
have  acted  upon  a  mistaken  view  of  the  necessity  of  the  case,  the 
defendant  could  not  insist  upon  there  being  any  implied  warranty 
of  title.  The  plaintiff  sold  the  vessel  in  the  special  character  of 
master,  and  not  as  owner^  and  acted  upon  a  hand  fide  belief  of  his 
authority  to  sell." 

§  638.  The  subject  was  again  considered  in  the  common  pleas 
Baffneiey  ^^  Trinity  Term,  1867,  in  Bagueley  v.  Hawley,  (c)  but 
«.  Hawley.  with  no  satisfactory  progress  towards  a  final  settlement 
of  the  point.  The  defendant  bought  a  boiler,  at  auction,  under 
distress  for  a  poor-rate.  The  boiler  was  set  in  brick-work,  and 
was  too  large  to  be  taken  away  without  taking  down  part  of  the 
outer  wall  of  the  boiler-house.  The  defendant  agreed  to  sell  it  to 
the  plaintiff  at  an  advanced  price  as  it  stood.  The  plaintiff  knew 
that  the  boiler  had  been  bought  at  the  auction  by  the  defendant, 
and  went  with  him  to  the  auctioneer  to  obtain  an  extension  of 
time  for  taking  away  the  boiler;  and  this  was  conceded  to  him,  but 
when  he  went  to  remove  it,  persons  claiming  to  be  mortgagees 
had  it  at  work,  and  refused  to  allow  its  removal,  stating  that 
it  had  been  .illegally  distrained.  The  plaintiff  insisted  that  there 
was  a  warranty  of  title,  and  a  warranty  that  he  should  be  allowed 
to  remove  the  boiler ;  the  defendant  contended  that  he  merely 
sold  such  title  as  he  had.  Blackburn  J.  left  it  as  a  question  of 
fact  to  the  jury,  who  found  that  the  sale  was  absolute  and  uncon- 
ditional, and  that  there  was  an  understanding  that  the  plaintiff 
was  to  have  effectual  possession  of  the  boiler,  and  they  gave  a 
verdict  for  the  plaintiff.  On  leave  reserved,  a  rule  was  made  ab- 
solute for  a  nonsuit,  by  Bovill  C.  J.  and  M.  Smith  J. ;  dissentients 
Willes  J.  Bovill  C.  J.  put  his  opinion  on  the  ground  that  by  the 
general  rule  of  law  no  warranty  is  implied  in  the  sale  of  goods, 
but  Smith  J.  on  the  principle  of  Chapman  v.  Speller ;  while 
Willes  J.  agreed  with  the  jury  and  Blackburn  J.  that  "  the  thing 
which  the  defendant  sold  was  a  boiler  and  not  a  lawsuit.'*  The 
circumstances  were  so  peculiar,  and  the  opinions  of  the  judges 
so  little  in  accord,  that  the  case  has  not  much  value  as  a  prece- 
dent. 

§  639.  On  the  whole,  it  is  submitted  that,  since  the  decision 

(6)  L.  R.   1   F.  C.  App.  1S7-144;    3        (e)  L.  K  2  C.  P.  625;  S6  K  J.  C.  P. 
Moore  P.  C.  N.  S.  499.  328. 
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in  Eichholz  v.  Banister,  the  rule  is  substantially  altered.     The 
exceptions  have  become  the  rule,  and  the  old  rule  has   „  ^  .    ^ 

^  .  '  X  AM  Submitted 

dwindled  into  the  exception,  by  reason,  as  Lord  Camp-  that  the 
bell  said,  "  of  having  been  well-nigh  eaten  away."  The  rule  is  now 
rule  at  present  would  seem  to  be  stated  more  in  accord  ^  °^^  ' 
with  the  recent  decisions  if  put  in  terms  like  the  following :  A  sale 
of  personal  chattels  implies  an  affirmation  hy  the  vendor  that  the 
chattel  is  his^  and  therefore  he  warrants  the  title  unless  it  be  shown 
by  the  facts  and  circumstances  of  the  sale  that  the  vendor  did  not 
intend  to  assert  owrurship^  but  only  to  transfer  such  interest  as  he 
might  have  in  the  chattel  sold,  (c^)  Eichholz  v.  Banister  was  on 
the  money  counts,  and  therefore,  strictly  speaking,  only  decides 
that  the  price  paid  may  be  recovered  back  by  the  buyer  on  the 
failure  of  title  in  the  thing  sold  ;  but  as  the  ratio  decidendi  was 
that  there  was  a  warranty  implied  as  part  of  the  contract^  there 
seems  no  reason  to  doubt  that  the  vendor  would  also  be  liable  for 
unliquidated  damages  for  breach  of  warranty. 

§  640.  Before  leaving  the  subject,  it  should  be  noted  that  in 
Dickenson  v,  Naul  (d)  and  in  Allen  v.  Hopkins,  (e)  it  Dickenson 
was  decided  that  where  a  party  had  bought  and  received  ^  *" ' 
delivery  of  goods  from  one  not  entitled  to  sell,  and  had  Hopkins, 
afterwards  paid  the  price  to  the  true  owner,  he  was  not  liable  to 
an  action  by  the  first  vendor  for  the  price ;  these  decisions  being 
directly  opposed  to  the  maxim  in  Noy,  quoted  ante^  §  628. 

§  640  a.  [A.  agreed  to  sell  certain  land  to  B.,  and  on  the  pay- 
ment of  a  certain  sura  in  instalments  to  execute  a  deed  McMahon 
of  the  land  to  B.  B.  made  default  in  the  payments.  Af-  ••  Grover. 
ter  such  default  A.  sold  the  land  to  C.  and  gave  him  a  deed  there- 
of. B.  had  previously  gone  into  possession  and  was  in  possession 
when  A.  executed  the  deed  to  C.  After  the  default  of  B.  and 
after  the  conveyance  to  C,  B.  cut  timber  on  the  lot  and  sold  the 


(c^)  [A.  borrowed  monej  of  fi.,  and  in 
consideration  thereof  pledged  to  B.  180 
caae«  of  tobacco  by  a  contract  in  writing, 
reciting  that  the  tobacco  was  A/s  "  own 
property  and  free  from  all  incumbrance, 
and  all  of  the  crop  of  1871."  B.  borrowed 
Vint  Nat.       money  of  C,  and  in  considera- 

Mom.  Lofka  ^^^^  ^^  ^^^  lotLVL^  B.  signed  and 
&  Trust  Co.  delivered  to  C.  the  following 
assignment  of  the  above-named  contract : 
**  For  value  received,  we  hereby  assign  and 


transfer  to  C.  all  our  right,  title,  and  inter- 
est in  and  under  the  contract,  together 
with  aU  the  property  mentioned  therein." 
It  was  held  that  there  was  no  implied 
warranty  of  title  to  the  tobacco  on  the 
part  of  B.  First  Nat.  Bank  of  Northamp- 
ton V.  Mass.  Loan  &  Trust  Co.  123  Mass. 
330.] 

(d)  4  B.  &  A.  D.  638. 

(e)  IS  M.  &  W.  94. 
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logs  to  D.  who  did  not  know  of  C.'s  title.  C.  brought  ejectment 
against  B.  and  recovered.  C.  then  gave  notice  to  D.  not  to  pay 
any  more  money  to  B.  but  to  pay  the  remainder  to  him.  It  was 
held  that  B.  could  not  recover  in  assumpsit  from  D.  for  the  price 
of  the  logs.  (6^)] 

§  641.  In  America,  the  distinction  between  goods  in  possession 
Decisions  of  the  Vendor  and  those  not  in  possession,  so  decisively 
ica.  °*^''  repudiated  by  Buller  J.  in  Paisley  v.  Freeman,  (/)  and 
by  the  judges  in  Eichholz  v.  Banister,  (^)  and  in  Morley  v.  Att^n- 
borough,  (A)  seems  to  be  fully  upheld ;  and  the  rule  there  is,  that 
as  to  goods  in  possession  of  the  vendor  there  is  an  implied  war- 
ranty of  title;  (i)  but  where  the  goods  sold  are  in  possession  of  a 


(«i)  [McMahon  v.  Grover,  3  U.  C.  C.  P. 
65 ;  Marshall  v.  Beeber,  53  Ind.  83 ;  Por- 
ter v.  Bright,  82  Penn.  St.  441.] 

(/)  3  T.  R.  58. 

(g)  17  C.  B.  N.  S.  708. 

(A)  3  Ex.  500. 

(t)  Bennett  v.  Bartlett,  6  Gush.  225; 
Vibbard  v.  Johnson,  19  John.  78 ;  Case  v. 
Hall,  24  Wend.  102;  Dorr  v.  Fisher,  1 
Gush.  273  ;  Burt  v.  Dewey,  40  N.  Y.  483 ; 
[Gookin  v.  Graham,  5  Homph.  484 ;  Scott 
V.  Scott,  2  A.  K.  Marsh.  215 ;  McGoj  v, 
Artcher,  3  Barb.  323  ;  Heermance  v.  Ver- 
noj,  6  John.  5 ;  Sweet  v.  Colgate,  20  lb. 
196;  Rew  v.  Barber,  3  Gowen,  272;  Vib- 
bard V.  Johnson,  19  John.  77  ;  McKnight 
V.  Devlin,  52  N.  Y.  399,  401  ;  Hoe  t;.  San- 
born, 21  lb.  552,  556 ;  Thurston  t;.  Spratt, 
52  Maine,  202 ;  Hale  v.  Smith,  6  Greenl. 
420 ;  Eldridge  v.  Wadleigh,  3  Fairfield, 
372;  Butler  v.  Tufts,  13  Maine,  302; 
Huntingdon  v.  Hall,  36  lb.  501 ;  Mc- 
Gabe  v.  Morehead,  1  Watts  &  S.  513; 
Ghism  V.  Wood,  Hardin,  531 ;  Pajne  v. 
Rodden,  4  Bibb,  304  ;  Gozzins  o.  Whit- 
aker,  3  Stew.  &  Port.  322 ;  Inge  v.  Bond, 
3  Hawks,  101 ;  Mockbee  v.  Gardner,  2  H. 
&  Gill,  176;  Goolidge  v.  Brigham,  1  Met. 
551 ;  per  Shaw  G.  J.  in  Dorr  n.  Fisher,  1 
Gush.  273  ;  Emerson  v.  Brigham,  10  Mass. 
202;  Bucknam  v.  Goddard,  21  Pick.  71 ; 
Darst  V.  Brockwaj,  11  Ohio,  462;  Lines 
V.  Smith,  4  Florida,  47 ;  Ghancellor  v, 
Wiggins,  4  B.  Mon.  201  ;  Golcock  v. 
Goode,  3  McGord,  513 ;    Ricks  v,  Dilla- 


hunty,  8  Porter,  134 ;  Williamson  v.  Salo- 
mons, 34  Ala.  691 ;  Whitney  v.  Hejwood, 
6  Gush.  82,  86 ;  Sargent  v.  Gnrrier,  49 
N.  H.  310;  Storm  v.  Smith,  43  Miss.  497 ; 
Rice  V,  Forsyth,  41  Md.  389 ;  Marshall  r, 
Dake,  51  Ind.  62;  Hackleman  r.  Hani- 
son,  50  lb.  156;  Whicaker  v.  Ease  wick, 
75  Penn.  St.  229 ;  Gross  v.  Kierpki,  41  CaL 
111  ;  Morris  v.  Thompson,  85  111.  16.  A 
warranty  of  title  is  to  be  ira-  Wsmnty  of 
plied,  from  the  contract,  as  inex^nn 
much  in  the  case  of  an  ex-  8Mne«»ite. 
change  of  articles  then  in  the  possession 
of  those  making  the  trade,  as  opon  a 
sale;  and  this  implied  warranty  is  as 
much  a  part  of  the  contract  as  if  it  had 
been  express.  Hunt  u.  Sackett,  31  Mich. 
18 ;  Pa  tee  v.  Pelton,  48  Yt.  182  ;  Bymside 
V.  Bardett,  15  W.  Va.  702.  "  Posaession 
here,"  says  Mr.  Justice  Dewey,  in  Whit- 
ney V,  Hey  wood,  6  Gush.  82,  "  must  be 
taken  in  its  broadest  sense,  and  as  indod- 
ing  possession  by  a  bailee  of  the  render. 
The  excepted  cases  must  be  snbstantially 
cases  of  sales  of   the  mere   tt  pofg^g. 

naked  interest  of  persons  hav-   «>on,**  what 

it  w>f»*"f 
ing  no  possession,  actual  or 

constructive ;  and  in  such  cases  no  war- 
ranty of  title  is  implied.  The  posses- 
sion of  an  agent  or  of  a  tenant  in  com- 
mon, holding  the  goods  for  the  vendor 
and  as  his  property,  and  not  adversely,  is 
the  constructive  possession  of  the  vendor, 
and  if  he  seUs  goods  thus  held  as  his,  a 
warranty  of  title  is  implied."    Morton  J. 
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third  party  at  the  time  of  the  sale  there  is  no  such  warranty,  and 
the  vendee  buys  at  his  peril.  (A)  And  in  the  note  of  the  learned 
editor  of  the  last  edition  of  Story  on  Sales  (3d  ed.  p.  459),  it  is 
said  that  ^^  this  distinction  has  now  become  so  deeply  rooted  in  the 
decision  of  courts,  in  the  dicta  of  judges,  and  in  the  conclusions 
of  learned  authors  and  commentators,  that  even  if  it  were  shown 
to  be  misconceived  in  its  origin,  it  could  not  at  this  day  be  easily 
eradicated."  And  Kent  sustains  this  view  of  the  law  of  the 
United  States.  (I) 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in 
all  cases.     The  law  3  ff.  de  act.  empt.  chives  the  maxim 
in  the  words  of  Pomponius  as  follows :  "  Datio  posses- 
sionis  quce  a  venditore  fieri  debet  talis  est  ut  si  quis  earn  posses- 
sionem jure  avocaverit^  tradita  possessio  nan  intelliga- 
turJ^*     Pothier   gives    the  rule  in  these  words :    "  The 
vendor's  obligation  is  not  at  an  end  when  he  has  delivered  the 
thing  sold.     He  remains  responsible  after  the  sale,  to  warramt  and 

in  Shattack  v.  Green,  104  Mass.  42,45.  220;    Fletcher    v.  Drath,    66    Mo.   126; 

The  possession  of  the  vendor  is  equivalent  Stephens  v.  Ells,  65  lb.  456.    In  a  sale  by 

to  an  affirmation  of  title.    McCoy  v.  Art-  executors,  administrators,  and  other  trus- 

cber,  8  Barb.  323.    In  cases  where  the  tees,  there  is  no  implied  warranty  of  title, 

implied  warranty  of  title  arises,  it  extends  Mockbee  v,  Gardner,  2  H.  &  Gill,  176; 

to  a  prior  lien  or  incumbrance.    Dresser  Ricks  v,  Dilahunty,  8  Porter,  133 ;  For- 

v.  Ainsworth,  9  Barb.  619;    Sargent  v,  ay  the  v.  Ellis,  4  J.  J.  Marsh.  298;   Pres- 

Currier,  49  N.  H.  310,  311.    As  to  the  cott  v.  Holmes,  7  Rich.  Eq.  9;   Brigham 

eficct  upon  this  implied  warranty  of  an  v.  Maxcy,  15  IlL  295 ;  Blood  v.  French,  9 

assignment  and  delivery,  to  the  purchaser  Gray,  197,  cited  ante,  §  624,  note  (a).    So 

by  the  seller,  of  the  bill'  of  sale  under  in  case  of  sales  by  officers  of  the  law. 

which  the  latter  acquired  the    property  Worthy  v.  Johnson,  8  Ga.  236 ;   Hensley 

sold,  see  Shattuck  v.  Green,  104  Mass.  42.  v.  Baker,  10  Mo.  157 ;  Davis  v.  Hunt,  2 

Long  V.  Anderson,  62  Ind.  537  is  some-  Bailey,  412;   Yates  v.  Bond,  2  McCord, 

what  in  conflict  with  Shattuck  v.  Green,  ^82;   Morgan  v.  Fencher,  1   Blackf.  10; 

supra.    Whether  under  the  implied  war-  Rodgers  v.   Smith,  2   Cart   (Ind.)   526 ; 

ranty  of  title,  if  the  vendor  had  no  title  at  Bostick  v.  Winton,  1  Sneed,  525 ;  Bashore 

the  time  of  sale,  but  acquired  one  after-  v.  Whisler,  3  Watts,  490;  Stone  v.  Pointer, 

wards,  it  would  inure  to   the  benefit  of  5  Munf.  287 ;   Hicks  v.  Skinner,  71  N.  C. 

the  purchaser,  see  Sherman  v.  Champlain  539;    Fore  v.  McKenzie,  58  Ala.   115; 

Trans.  Co.  31  Vt  162.]  Neal  v.  Gillaspy,  56  Ind.  451  ;   Brunner  v. 

(k)  Huntington  v.  Hall,  36  Me.   501 ;  Brennan,  49  lb.  98 ;    State  v.  Prime,  54 

McCoy  V.  Artcher,  3  Barb.  323;  Dresser  lb.  450;   Harrison  v.   Shanks,  13  Bush; 

v.Ainsworth,  9  Barb.  619;  Edick  V.  Crim,  620;   Sheppard  v,  Earles,  13  Hun,  651; 

10  Barb.  445  ;  Long  v.  Hickingbottoro,  28  Baker  v.  Amot,  67  N.  Y.  448  ;    Mechan- 

Miss.  772  ;  [Andres  v.  Lee,  1  Dev.  &  Bat.  ics'   Sav.  Asa.  v.  0 'Conner,  29  Ohio  St. 

Eq.  318;    Sewall  J.  in  Emerson  v.  Brig-  651.] 

ham,  10  Mass.  202 ;   Pratt  v,  Philbrook,  (/)  Vol.  2,  p.  478. 
32  Me.  23 ;   Scranton  v,  Clark,  39  N.  Y. 
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defend  the  {buyer  against  eviction  from  that  possession.  This 
obligation  is  called  warranty."  (m) 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obliga- 
French  ^^^  ^^  Warranty  against  eviction,  that  it  exists  so  far  as 
Code.  to  compel  return  of  the  price,  even  though  it  has  been 

expressly  agreed  that  there  shall  be  no  warranty.  The  articles 
of  the  Civil  Code  are  as  follows  :  1625.  The  warranty  due  by  the 
vendor  to  the  purchaser  has  two  objects :  first,  the  peaceful  pos- 
session of  the  thing  sold ;  secondly,  the  concealed  defects  or  red- 
hibitory vices  of  the  thing.  1626.  Although  at  the  time  of  sale 
there  may  have  been  no  stipulation  as  to  warranty,  the  seller  is 
legally  bound  to  warrant  the  buyer  against  suffering  total  or  partial 
eviction  from  the  thing  sold,  or  from  liens  asserted  on  the  thing 
(^charges  prStendueB  sur  cet  ohjef)^  and  not  mentioned  at  the  time 
of  the  sale.  1627.  The  parties  may,  by  special  con^vention,  add 
to  this  legal  obligation,  or  diminish  its  effect,  and  may  even  stipu- 
late that  the  vendor  shall  be  liable  to  no  warranty.  1628.  Al- 
though it  be  stipulated  that  the  vendor  shall  be  liable  to  no  war- 
ranty, he  remains  bound  to  a  warranty  against  his  own  act :  any 
contrary  agreement  is  void.  1629.  In  the  same  case,  of  a  stipa- 
lation  of  no  warranty,  the  vendor  remains  bound  to  return  the 
price  to  the  purchaser  in  the  event  of  eviction,  unless  the  buyer 
knew,  when  he  bought,  the  danger  of  eviction,  or  unless  he  bought 
at  his  own  risk  and  peril.  This  subject,  however,  is  more  fully 
treated  ante^  book  II.  ch.  vii.  on  the  Nature  and  Effect  of  a  Sale 
by  the  Civil  Law. 

SECTION  ni. — IMPLIED  WABBANTY  OP  QUALITY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor^  is  the 
Caveat  general  rule  applicable  to  sales,  so  far  as  quality  is  con- 
the^neral  kerned.  The  buyer  (in  the  absence  of  fraud)  purchases 
^^^^'  at  his  own  risk,  unless  the  seller  has  given  an  express 

warranty,  or  unless  a  warranty  be  implied  from  the  nature  and 
circumstances  of  the  sale,  (n)     A  representation  anterior  to  the 

(m)  Vente,  2  part,  ch.  I,  sec.  8,  No.  no  warranty  of  the  quality  of   towar- 

82.  the  articles  sold,  there  is  no 

(n)  [See  French  v.  Vining,  102  Mass.  principle  of  law  which  prevents  a  stipula- 
135 ;  Bryant  v.  Pember,  45  Vt.  487  ;  Bow-  tion  being  made  by  the  vendor  as  to  the 
man  v.  Clemmer,  50  Ind.  10.  Although  quality  which  will  have  the  effect  of  a  war- 
Stipulation  an  ordinary  contract  for  the  ranty.  E,  g. :  C,  having  previoosly  sold 
Sli^amJint  ^^  ^^  chattels  carries  with  it  coal  to  W.,  offered  him  a  lot  at  a  certain 
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sale,  and  forming  no  part  of  the  contract  when  made,  is,  as  already 
shown  (an^e,  §§  610,  611),  no  warranty ;  but  a  representation,  even 
though  only  an  inducement  to  the  contract,  and  forming  no  part 
of  it,  will,  if  false  to  the  knowledge  of  the  vendor,  be  a  No  excep. 
ground  for  rescinding  the  contract  as  having  been  ef-  in  existing 
fected  through  fraud.  So  far  as  an  ascertained  specific  cEatteUn- 
chattel,  already  existing^  and  which  the  buyer  has  Wr  «p«ctedby 
Bpected^  is  concerned,  the  rule  of  caveat  emptor  admits  of  been  sold. 
no  exception  by  implied  warranty  of  quality,  (o) 

§  645.  But  where  a  chattel  is  to  be  made  or  supplied  to  the 
order  of  the  purchaser,  there  is  an  implied  warranty  that  chattel  to 
it  is  reasonably  fit  for  the  purpose  for  which  it  is  ordi-   9™]^!  ^' 
narily  used,  or  that  it  is  fit  for  the  special  purpose  in-   J»np"ed 

■'  ,  r  r      r    ^  warranty 

tended  by  the  buyer,  if  that  purpose  be  communicated  of  quality. 
to  the  vendor  when  the  order  is  given,  as  is  shown  by  the  authori- 
ties now  to  be  reviewed,  (jt?)     If  the  specific  existing  specific 
chattel,  however,  is  sold  by  description,  and  does  not  cor-  b^*de!crf  *^ 
respond  with  that  description,  the  vendor  fails  to  comply,   ^'on. 
not  with  a  warranty  or  collateral  agreement,  but  with  a  contract 
itself,  by  breach  of  a  condition  precedent,  as  explained  ante^  § 
600.  (j')      This  was   strongly  exemplified  in  Josling  v.  Kings- 
ford,  (r)  where  the  vendor  was  held  bound,  as  on  a  condition  pre- 
cedent, to  deliver  **  oxalic  acid,*'  although  he  had  exhibited  the 
bulk  of  the  article  sold  to  the  buyer,  and  written  to  him  that  he 
would  not  warrant  its  strength^  in  order  to  ^^  avoid  any  unpleasant 
differences,"  and  suggested  to  him  to  make  a  fresh  examination  if 
he  thought  proper. 

§  646.  On  the  other  hand,  a  severe  application  of  the  rule  of 

price,  accompanying  the  offer  with  a  state-  Chanter  0.  Hopkins,  4  M.  &  W.  64,  and 

ment  that  it  was  of  the  same  qaality  as  cases  cited  ante,  §  611,  note  (d);  [Dem- 

that  which  had  been  preyioaaly  sold   to  ing  v.  Foster,  42  N.  H.  165,  174;    Byrne 

him  by  the  plaintiff.    W.  agreed  to  take  v.  Jansen,  50  Cal.  624  ;  Morris  v.  Thomp- 

it  if  it  was  good  coal,  but  said  if  it  was  son,  85111. 16;  Robinson  Machine  Works  v. 

not  he  did  not  want  it.    The  coal  having  Chandler,  56  Ind.  575  ;  Dooley  v.  Gallag- 

been  delivered,  C.  brought  an  action  for  her,  8  Hughes  (Circ.  Ct.),  214;   Swift  v. 

the  price;  and  it  was  held  that  evidence  Haliday,  Arms.,  Mac.  &  Ogle  (Ir.)  81.   See 

was  admissible  on  behalf  of  the  defendant  Owens  v.  Dunbar,  12  Ir.  L.  R.  304.] 

to  show  that  the  coal  furnished  under  this  {p)  [Rodgers  v.  Niles,  11  Ohio  St.  48 ; 

contract  was  not  as  good  as  that  previ-  Byers  v.  Chapin,  28  lb.  300.] 

ously  furnished.    Warren  v.  Philadelphia  {q)  [Ante,  §  600,  note  {p) ;    Gaylord 

Coal  Co.  83  Penn.  St.  437;   Wilson  v.,  Manuf.  Co.  v.  Allen,  53  N.  Y.  515,  519.] 

Dunville,  4  L.  R.  Ir.  249.]  (r)  13  C.  B.  N.  S.  447  ;  33  L.  J.  C.  P. 

(0)  Parkinson    o.    Lee,    2    East,  314;  94. 
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caveat  emptor^  where  the  thing  sold  answers  the  description,  to- 
gether with  a  lucid  statement  of  the  law,  and  the  distinction  be- 
tween warranty  of  quality  and  description  of  the  thing,  may  be 
found  in  the  decision  of  the  exchequer  of  pleas,  delivered  by  Parke 
Barr  v.  ^'  ^^  Barr  V.  Gibson.  («)  The  defendant  sold  to  the 
Gibson.  plaintiff,  on  the  21st  October,  1836,  "  all  that  ship  or 
vessel,  called  the  Sarahs  of  Newcastle,"  &c.  covenanting  in  the 
deed-poll  by  which  the  conveyance  was  made,  that  he  "  had  good 
right,  full  power,  and  lawful  authority  "  to  sell.  It  turned  out 
that  the  ship,  which  was  on  a  distant  voyage,  had  got  ashore  on 
the  coast  of  Prince  of  Wales's  Island  on  the  18th  October,  eight 
days  before  the  sale ;  on  a  survey,  on  the  14th,  it  was  recom- 
mended that  she  should  be  sold  as  she  lay,  because,  under  the 
circumstances  of  the  winter  coming  on,  and  the  want  of  facilities 
and  assistance,  the  ship  could  not  be  got  off  so  as  to  be  repaired 
there  :  but  if  in  England  she  might  easily  have  been  got  off.  At 
the  sale,  on  the  24th  of  October,  the  hull  produced  only  lOL  Pat- 
teson  J.  left  it  to  the  jury  to  say  whether,  at  the  time  of  the  sale 
to  the  plaintiff,  the  vessel  was  or  was  not  a  ship,  or  a  mere  handle 
of  timber,  and  the  jury  found  she  was  not  a  ship.  On  a  rule  to 
set  aside  the  verdict,  which  was  thereupon  given  for  the  plaintiff, 
Parke  B.  said :  "  The  question  is  not  what  passed  by  the  deed, 
but  what  is  the  meaning  of  the  covenant  contained  in  it." 

§  647.  "  In  the  bargain  and  sale  of  an  existing  chattel,  by 
which  the  property  passes,  the  law  does  not  (in  the  absence  of 
fraud),  imply  any  warranty  of  the  good  quality  or  condition  of 
the  chattel  so  sold.  The  simple  bargain  and  sale,  therefore,  of  the 
ship  does  not  imply  a  contract  that  it  is  then  seaworthy^  or  in  a 
serviceable  condition;  and  the  express  covenant  that  the  defendant 
has  full  power  to  bargain  and  sell  does  not  create  any  further  ob- 
ligation in  this  respect.  But  the  bargain  and  sale  of  a  chattel,  as 
being  of  a  particular  description,  does  imply  a  contract  that  the 
article  sold  is  of  that  description  ;  (t)  for  which  the  cases  of  Bridge 
V.  Wain  (u)  and  Shepherd  v.  Eain,  (x)  and  other  cases,  are  au- 
thorities ;  and  therefore  the  sale  in  this  case  of  a  ship  implies  a 
contract  that  the  subject  of  the  transfer  did  exist  in  the  character 
of  a  ship,  and  the  express  covenant  that  the  defendant  had  power 

(«)  8  M.  &  W.  390.  («)  1  Stark.  504. 

(0  [See  anU,  §  600,  note  (p) ;   Wol-        (x)  5  B.  &  A.  210. 
cott  V.  Mount,  7  Vroom,  262,  266.] 
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to  make  the  bargain  and  sale  of  the  subject  before  mentioned 
must  operate  as  an  express  covenant  to  the  same  effect.  That  cov- 
enant, therefore,  was  broken  if  the  subject  of  the  transfer  had  been 
at  the  time  of  the  covenant  physically  destroyed,  or  had  ceased  to 
answer  the  designation  of  a  ship ;  but  if  it  still  bore  that  character, 
there  was  no  breach  of  the  covenant  in  question,  although  the  ship 
was  damaged^  unseaworthy^  or  incapable  of  being  beneficially  em- 
ployed. The  contract  is  for  the  sale  of  the  subject  absolutely ^  and 
not  with  reference  to  collateral  circumstances.  If  it  were  not  so, 
it  might  happen  that  the  same  identical  thing  in  the  same  state  of 
structure  might  be  a  ship  in  one  place  and  not  in  another,  accord- 
ing to  the  local  circumstances  and  conveniences  of  the  place  where 
she  might  happen  to  be.  If  the  contracting  parties  intend  to  pro- 
vide for  any  particular  state  or  condition  of  the  vessel,  they  should 

introduce  an  express  stipulation  to  that  effect We  are  of 

opinion,  upon  the  evidence  given  on  the  trial,  the  ship  did  continue 
to  be  capable  of  being  transferred  as  such  at  the  time  of  the  con- 
veyance, though  she  might  be  totally  lost  within  the  meaning  of  a 

contract  of  insurance Here  the  subject  of  the  transfer  had 

the  form  and  structure  of  a  ship,  although  on  shore,  with  the  pos- 
sibility, though  not  the  probability,  of  being  got  off.  She  was 
still  a  shipj  though  at  the  time  incapable  of  being,  from  the  want 
of  local  conveniences  and  facilities,  beneficially  employed  as  such." 
New  trial  ordered.  (^) 

§  648.  Of  implied   warranties  in  sales  of  chattels,  there  are 
several  recognized  by  law.     The  first  and  most  general   Implied 
-is,  that  in  a  sale  of  goods  by  sample,  the  vendor  warrants   g  j  ^ . 
the  quality  of  the  bulk  to  be  equal  to  that  of  the  sample,   sample. 
The  rule  is  so  universally  taken  for  granted  that  it  is  hardly  nec- 
essary to  give  direct  authority  for  it.     The  cases  are  very  numer- 
ous in  which  it  has  been  applied  as  a  matter  of  course.  (2;)     In 


(y)  See  cases  cited  ante,  §  600  et  aeq. 

{z)  [Bradford  v.  Manly,  13  Mass.  139; 
Henshaw  v.  Robins,  9  Met.  86, 87  ;  Oneida 
Manaf.  Co.  v.  Lawrence,  4  Cowen,  440 ; 
Andrews  v,  Kneeland,  6  lb.  354;  Gal- 
lagher V.  Waring,  9  Wend.  20;  Beebe 
V,  Robert,  12  Wend.  412^;  Boorman  v, 
Jenkins,  lb.  566 ;  Sands  v.  Taylor,  5 
John.  395;  Woodworth  J.  in  20  John. 
204;  Moses  v.  Mead,  1  Denio,  378; 
Brower  t;.  Lewis,  19  Barb.  574;  Beime  v. 


Dord,  1  Selden,95;  S.  C.  2  Sandf.  (S.  C.) 
89 ;  HargouB  v.  Stone,  1  Selden,  73 ;  Wil- 
liams v.  Spafford,  8  Pick.  250;  Hastings 
V.  Lovering,  2  lb.  219;  Borrekins  v. 
Bevan,  3  Rawle,  37 ;  Rose  v,  Beatie,  2 
Nott  &  McC.  538;  Lothrop  v.  Otis,  7 
Allen,  435 ;  Messenger  v.  Pratt,  3  Lan- 
sing, 234 ;  Leonard  v.  Fowler,  44  N.  Y. 
289;  Boyd  v.  Wilson,  83  Penn.  St.  319. 

An  important  case  upon  this    Sale  must  b« 
...      ,^  .  TV     J     made  lolely 

subject   u    Beirne   v.  Dord,   upon  the 
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Parker  v.  Palmer  (a)  Abbott  C.  J.  stated  it  in  this  langoage  : 
^*  The  words,  per  sample,  introduced  into  this  contract,  may  be 
considered  to  have  the  same  effect  as  if  the  seller  had  in  express 
terms  warranted  that  the  goods  sold  should  answer  the  descriptioii 
of  a  small  parcel  exhibited  at  the  time  of  the  sale."  And  in 
Parkinson  v.  Lee,  (h)  Lawrence  J.,  in  a  sale  of  hops  by  sample, 
said  that  the  contract  was  ^^  No  more  than  that  the  bulk  should 
agree  with  the  sample,"  and  the  latter  is  the  phrase  used  by  the 
judges,  passim.  In  a  sale  of  goods  by  sample,  it  is  an  implied 
condition,  as  shown  ante^  §  594,  that  the  buyer  shall  have  a  fair 
opportunity  of  comparing  the  bulk  with  the  sample ;  and  an  im- 
proper refusal  by  the  vendor  to  allow  this  will  justify  the  buyer 
in  rejecting  the  contract,  (c) 

§  649.  It  must  not  be  assumed  that  in  all  cases  where  a  sample 
is  exhibited  the  sale  is  a  sale  ^^by  sample."  (eT)     The  vendor 


ipie, to      supra,  in  which  it  was  held  the  article  as  "one  seroon  of   indiga." 

sale  by  that,  to  constitute  a  sale  bj  Without  the  sample,  the  purchaser  mi^ht 

■ample.  sample,  the  contract  must  be  have  held  the  seller  on  this  description,  so 

made  solely  with  reference  to  the  sample,  far  as  the  article  was  a  different  substance. 

See  Bradford  v.  Manly,  supra,  per  Parker  If   manufactured  goods    are   Sale  of  mas- 

C.  J. ;    Cousinerj  v.  Fearsall,  40  N.  Y.  sold  by  sample,  by  a  merchant   Jl^Stebj* 

Sup.  C.  113;   Day  v.  Ragaet,  14  Minn,  who  is  not  a  manufacturer,    sample. 

273.    Where  the  purchaser  has  an  oppor-  and  both  the  sample  and  the  bulk  of  the 

tunity  for  personal  examination,  and  is  goods  contain  a  latent  defect,  there  is  no 

told  by  the  seller  to  examine  for  himself,  implied  warranty  against  the  defect.  Dick> 

and  does  examine  the  article  to  be  sold,  inson  v.  Gay,  7  Allen,  29.    As  to  the 

being  hemp  in  bales,  by  cutting  open  as  implication  when  the  goods  are  sold  bj 

many  bales  as  he  chooses;  this  is  held  not  sample  by  the  manufacturer,  see  §  651,  at 

to  be  a  sale  by  sample,  and  implies  no  note  (o),  post.    The  law  of  Pennsyh*ania 

warranty  that  the  interior  of  the  bales  on  this  subject  is  peculiar.    It  was  decided 

shall  correspond  to  the  exterior  of  them,  in  Boyd  t;.  Wilson,  83  Penn.   Bojd  e. 

Salisbury  v,  Stainer,  19  Wend.  159.    But  St.  319,  that  in  the  absence  of   J^JiS^'lm^ 

Williams  v.     in   Williams   v.   Spafford,   8  fraud  or  representation  as  to   nia  ease. 

Spaflbni.         Pick.    250,  the   goods    were  quality,  a  sale  by  sample  is  not  in  itself  a 

purchased  on  an  examination  of  specimens  warranty  of  the  quality  of  the  goods,  bat 

taken  by  the  purchaser  out  of  a  small  simply  a  guaranty  that  the  goods  shall 

aperture  in  the  case  in  which  they  were  be  similar  in  kind  and  be  merchantable.] 
contained,  and  it  was  held  to  be  a  sale  by        (a)  4  B.  &  A.  387. 
sample.    And  in  such  case,  where  the  arti-        (6)  2  East,  314. 
cle  purchased  was  bought  as  a  seroon  of        (e)  Lorjmer  v.  Smith,  1  B.  &  C.  1. 
indigo,  but  the  greater  part  of  the  con-        {d)  [Beime   v.    Dord,   1    Selden,   95 ; 

tents  of  the  seroon  proved  to  be  a  difierent  Hargous   v.   Stone,  lb.    73 ;  Waring  r. 

substance,  and  the  remainder  to  be  indigo  Mason,  18  Wend.  425  ;  Kellogg  v.  Bar- 

of  a  quality  inferior  to  the  specimen,  it  nard,  6  Blatchf.  279 ;  Hubbard  v.  George, 

was  held  that  the  seller  was  liable  on  the  49  111.  275  ;  Ames  v.  Jones,  19  Alb.  1$.  J. 

warranty,  that  the  article  sold  was  indigo  478 ;  Consinery  t;.  Pearsall,  8  J.  &  Sp.  113; 

of  the  same  quality  as  the  sample.   In  this  Atwater  v.  Clancy,  107  Mass.  369.] 
case  there  was  a  bill  of  parcels  describing 
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may  show  a  sample,  but  decline  to  sell  by  it,  and  require  the 
purchaser  to  inspect  the  bulk  at  his  own  risk ;  (i)  or  Ail  sales 
the  buyer  may  decline  to  trust  to  the  sample  and  the  ^leYhovrn' 
implied  warranty,  and  require  an  express  warranty,  in  ^riiy^saie  ^ 
which   case   there  is  no  implied   warranty,  expre%9um   "j*>y  aam- 
fctcit  eesaare  taciturn.     Thus,  in  Tye  v.  Fynmore,  (/)   ^^  ^ 
where    the   vendor   exhibited   a  sample   of    ^'sassafras  Fynmore. 
wood,"  and  the  buyer  inspected  it,  and  had  skill  in  the  article, 
and  the  vendor  then  warranted  the  goods  to  be  ^^  fair  merchanta- 
ble sassafras  wood,"  it  was  held  not  to  be  a  sale  by  sample  with 
implied  warranty,  but  a  sale  vfrith  express  warranty.   So  in  Gardi- 
ner V.  Gray  (^)  the  sale  was  of  waste  silk,  and  a  sam-   Gardiner 
pie  was  shown,  but  Lord  EUenborough  said  it  was  not  a  ^*  ^^*y* 
sale  "  by  sample."     "  The  sample  was  not  produced  as  a  warranty 
that  the  bulk  corresponded  with  it,  but  to  enable  the  purchaser  to 
form  a  reasonable  judgment  of  the  commodity."     So  in   ^^^^^  ^ 
Powell  V,  Horton,  (A)  where  a  sample  of  the  goods  sold  Horton. 
was  exhibited,  but  the  written  contract  was  construed  to  contain  a 
warranty  that  they  should  be  *^  Scott  &  Co.'s  mess  pork,"  it  was 
held  not  to  be  a  sale  **  by  sample,"  but  a  sale  with  express  war- 
ranty.    So  also  have  we  seen  in  the  very  stringent  case  of  Josling 
V,  Kingsford,  (t)  where  the  buyer  not  only  inspected  the  jogUn-  „, 
samples,  but  the  bulk;  and  the  vendor  said  he  would  ^' 

not  warrant  the  strength  of  the  "  oxalic  acid  "  sold  ;  yet  the  pur- 
chaser was  held  not  bound  to  accept  the  article,  because  by  adul- 
teration with  sulphate  of  magnesiar,  a  defect  not  visible  to  the 
naked  eye,  the  article  had  lost  the  distinctive  character' required 
by  the  terms  of  the  written  contract,  to  wit,  that  of  being  *<  oxalic 
acid." 

§  650.  So,  on  the  other  hand,  where  the  sold  note  in  writing 
was  silent  as  to  quality,  the  buyer  was  not  permitted  by   Meyer «. 
Lord  EUenborough  (A)  to  show  that  a  sample  had  been  Everth. 
exhibited  to  him  before  he  bought,  because  it  was  not  a  sale  ^^  by 
sample."     In  Carter  v.  Crick  (I)  the  sale  was  by  sam-  carter© 
pie  of  an  article  which  the  vendor  called  seed  barley,   ^'"«k. 

(e)  [Kellogg  V.  Barnard,  6  Blatehf.  279 ;        (h)  2  Bing.  N.  C.  668. 
S.  C.  10  Wallace,  883 ;  Day  v.  Ragnet,  14        (t )  18  C.  B.  N.  S.  447 ;  82  L.  J.  C.  P. 

Mii^i.  273  ;    Jones  v,  Waason,  3  Baxter  94 ;  and  see  Modj  v.  Gregson,  post,  §  667. 
(Tenn.),  211;  Graff  v.  Foster,  67  Mo.  612.]         (k)  Meyer  v,  Everth,  4  Camp.  22. 

if)  3  Camp.  462.  (/)  4  H.  &  N.  412 ;  28  L.  J.  Ex.  238. 

ig)  4  Cump.  144. 
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but  said  he  did  not  know  what  it  really  was,  and  the  bulk  corre- 
sponded with  the  sample.  Held  that  the  buyer  took  at  his  own 
risk  whether  it  was  seed  barley  or  some  other  kind  of  barley^ 
the  vendor's  warranty  being  confined  to  a  correspondence  between 
RuBsei  V.  the  bulk  and  the  sample.  In  Russel  t;.  Nicolopulo  (jn) 
puio.**  there  was  a  written  sale  in  London  of  a  cargo  of  wheat 
then  lying  in  Queenstown,  which  closed  with  these  words  :  "  The 
above  cargo  is  accepted  on  the  report  and  samples  of  Messrs.  Scott 
&  Co.  of  Queenstown."  Mellish,  in  arguing  a  demurrer  to  the 
declaration,  insisted  that  this  clause  only  warranted  that  the  re^ 
port  of  Scott  &  Co.  was  a  genuine  report,  and  the  samples  the 
genuine  samples  taken  by  them,  but  was  not  a  warranty  either 
that  the  statements  in  the  report  were  true,  or  that  the  cargo  was 
equal  to  the  samples.  But  all  the  judges  held  that  the  true  mean- 
ing of  the  clause  was  that  the  sample^  shown  to  the  buyer  were 
really  samples  drawn  from  the  cargo,  as  represented  in  the  report 
of  Scott  &  Co.,  and  that  the  bulk  corresponded  with  the  samples 
so  drawn. 

§  651.  A  very  full  discussion  of  the  law  as  to  sales  by  sample  is 
Heiibutt  17.  ^ound  in  Heilbutt  v.  Hickson,  (n)  decided  on  6th  July, 
Hickson.  1872  ;  and  a  further  authority  on  the  subject  is  Couston 
V,  Chapman,  infra^  decided  in  the  House  of  Lords  on  the  19th  of 
the  same  month.  In  Heilbutt  v.  Hickson,  the  plaintiffs,  mer- 
chants in  London,  on  the  30th  December,  1870,  contracted  in  be- 
half of  correspondents  at  Lille  in  France,  with  the  defendants, 
manufacturers  of  shoes,  for  tiie  purchase  of  80,000  pairs  of  black 
army  shoes,  as  per  sample^  at  four  shillings  and  eight  pence  per 
pair,  less  2\  per  cent,  discount,  to  be  delivered  free  at  a  wharf  in 
weekly  quantities ;  to  be  inspected  and  quality  approved  before 
shipment ;  payment  in  ca^sh  on  each  delivery.  Both  parties  knew 
that  the  shoes  were  required  for  the  French  array  for  a  winter 
campaign.  A  sample  shoe  was  deposited.  The  plaintiffs  ap- 
pointed a  skilled  person  to  inspect  the  shoes  on  their  behalf.  A 
number  were  rejected,  but  a  large  number  were  inspected  and 
approved.  On  the  inspection,  the  soles  were  not  opened,  and  it 
is  not  usual  to  open  them ;  but  without  opening  it  could  not  be 
known  of  what  substance  the  fillings  of  the  soles  had  been  made. 
Before  the  first  delivery,  it  had  been  publicly  reported  that  a  con- 
tractor in  France  had  been  imprisoned  for  using  paper  as  fillings 

(in)  8  C.  B.  N.  S.  862.  (n)  L.  R.  7  C.  P.  438. 
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for  the  soles,  and  the  plaintiffs'  agent  at  the  wharf  asked  that  a 
shoe  might  be  cut  open  to  see  if  there  was  any  paper  in  the  sole  ; 
the  defendants*  foreman  assented,  saying  that  the  plaintiffs  might 
cut  open  as  many  as  they  pleased,  and  would  not  find  paper  in 
any  of  them.     One  shoe  was  accordingly  cut  open,  and  no  paper 
was  found  in  it.     The  plaintiffs'  evidence  also  went  to  show  that 
many  assurances  had  been  given  to  them  by  the  defendants  that 
there  was  no  paper  in  the  soles  of  the  shoes.     The  plaintiffs  ac- 
cordingly accepted  and  paid  for  4,950  pairs,  which  were  shipped 
to  destination  at  Lille,  where  they  arrived  on  the  10th  February. 
In  the  mean  time  the  plaintiffs  had  sent  in  advance,  to  Lille,  one 
pair,  which  was  there  cut  open  and  found  to  contain  pieces  of 
pasteboard  as  fillings  of  the  soles.    This  was  communicated  to  the 
defendants  on  the  9th  February,  when  they  asserted  that  it  must 
be  a  mistake,  and  several  more  pairs  were  opened  and  found  not 
to  contain  paper.     The  sample  shoe  was  opened  at  the  same  time, 
and  it  did  contain  paper  in  the  sole.   Thereupon  several  of  the  cut 
pairs  which  did  not  contain  paper  fillings,  and  the  sample  shoe 
which  did,  were  taken  to  Lille  by  the  plaintiffs'  agent  (the  plain- 
tiffs having  in  the  mean  time  declined  to  receive  further  deliver- 
ies), and  after  communication  with  the  plaintiffs'  correspondent 
at  Lille,  the    agent,  on  the  10th  February,  telegraphed  to  the 
plaintiffs,  "  Pay  for  and  ship  all  of  Hickson's  goods  ready  at  wharf 
and  warehouse."     On  receipt  of  this  telegram  the  plaintiffs  ac- 
cepted and  paid  for  a  further  quantity,  which  had  been  inspected, 
approved,  and  delivered  at  the  wharf,  but  which  they  had  pre- 
viously declined  to  accept.     The  defendants  knew  that  the  shoes 
had  to  be  passed  by  the  French  authorities,  and  that  the  sample 
shoe  and  the  first  pair  sent  to  Lille  had  been  found  to  contain 
paper ;  and   after  some  discussion,  they,  on  the  13th  February, 
signed  a  letter,  dated  on  the  11th   February,  addressed  to  the 
plaintiffs,  agreeing  to  take  back  any  shoes  that  might  be  rejected 
by  the  French  authorities  in  consequence  of  containing  paper,  it 
being  understood  that  they  could  not  take  back  any  large  number 
if  paper  should  be  found  in  only  a  few  pairs.     Upon  this  letter 
being  given  to  the  plaintiffs,  they  accepted  and  paid  for  further 
deliveries,  amounting  to  over  12,000  pairs.     On  the  26th  Febru- 
ary, information  was  received  that  some  of  the  shoes  had  been 
found  to  contain  paper ;  and  on  the  28th,  when  the  entire  quan- 
tity was  tendered  to  the  French  authorities,  some  were  opened 

41 
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and  found  to  contain  paper,  and  the  whole  were  rejected.     They 
were  sent  to  a  public  warehouse,  where  they  remained  deposited 
when  the  action  was  tried.     From  subsequent  examination  of  a 
number  of  the  shoes,  it  appeared  that  a  large  proportion  —  in  one 
instance,  seventeen  out  of  eighteen  pairs  examined  —  and  in  an- 
other instance,  more  than  half  of  over  one  hundred  pairs  taken 
from  different  cases  —  were  found  to  contain  paper,  canvas  shav- 
ings, or  asphalte  roofing-felt  in  the  soles  ;  and  other  similar  exam- 
inations showed  the  same  result.     The  jury  found  that  the  shoes 
delivered  and  those  ready  for  delivery  were  not  equal  to  sample^ 
and  that  the  defects  could  not  have  been  discovered  by  any  insp^e- 
tion  which   ought  reasonably  to  have  been  made.     The  damages 
were  assessed  under  the  direction  of  Brett  J.,  and  were  composed, 
1st,  of  the  whole  cost  of  the  shoes,  with  freight,  charges,  and  in- 
surance, till  arrival  at  Lille ;  2dly,  of  expenses  for  cartage  and 
warehouse  at  Lille ;  3dly,  of  loss  of  profit  on  the  quantity  deliv- 
ered ;  and  4thly,  of  loss  of  profit  on  the  quantity  remaining  to  be 
delivered.     And  a  verdict  was  entered  for  the  whole,  amounting 
to  4,214Z.  5«.,  leave  being  reserved  to  the  defendants  to  move  to 
reduce  the  damages  by  any  sum  that  the  court  might  think  right* 
It  will  be  seen  by  this  statement  that  the  principal  questions  in- 
volved turned  upon  the  assessment  of  damages,  and  the  case  as 
to  this  point  will  be  again  referred  to  in  the  concluding  chapter 
of  this  treatise ;  but  it  is  convenient  to  state  the  facts  here  fully, 
in  order  to  avoid  repetition,  and  then  to  extract  from  the  opinions 
of  the  judges  the  principles  applicable  to  the  subject  now  under 
consideration.     Bovill  C.  J.  delivered  the  judgment  of  the  court, 
and  upon  the  point  in  relation  to  the  sample  shoe,  said :  ^^  It  was 
contended  for  the  defendants,  that  as  the  sample  shoe  contained 
paper,  and  the  French  government  would  have  rejected  the  shoes 
if  they  had  been  precisely  in  accordance  with  the  sample  in  that 
respect,  the  damages,  and  especially  the  loss  of  profits,  did  not  re- 
sult from  the  breach  of  warranty  in  the  shoes  not  being  equal  to 
the  sample.    But  the  fact  of  the  improper  fillings  in  the  sole  of  the 
sample  shoe  was  a  hidden  defect^  and  appears  to  have  been  un* 
known  to  all  parties.     It  could  not  be  seen  or  discovered  by  any 
ordinary  examination  of  the  shoes,  and  the  letter  of  the  11th  Feb- 
ruary was  directed  expressly  to  the  point  of  paper  being  in  the 
shoes,  and  in  our  opinion  gave  the  right  to  reject  the  shoes  on  that 
ground,  and  entitles  the  plaintiffs  to  recover  the  loss  of  profit  which 
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would  have  accraed  if  the  shoes  had  been  accepted  by  the  French 
authorities."     Semble^  therefore,  that  if  a  manufacturer   gembie  — 
agrees  to  furnish  goods  according  to  sample,  the  sample   ^."'"p^®. 
is  to  be  considered  as  if  free  from  any  secret  defect  of  man-  manufact- 
ufacture  not  discoverable  on  inspection^  and  unknown  to   be  taken  as 
both  parties,  (joi)     The  judgment  of  the  court  was  put  ^ret^™ 
by  the  chief  justice  on  the  interpretation  of  the  whole   '**^'*' 
contract  as  originally  made  and  as  subsequently  modified  by  the 
letter  of  the  11th  February ;  but  Brett  J.,  while  agreeing  in  the 
judgment,  expressed  a  decided  opinion  that  the  rights  of  the  plain- 
tiffs would  have  been  the  same  under  the  original  bargain,  inde- 
pendently of  the  letter,  and  he  made  the  following  important 
observations,  which  seem  to  be,  in  some  points,  justified  by  the 
decision  of  the  House  of  Lords,  in  Couston  v.  Chapman,  infray 
and  by  Moody  v,  Gregson,  infra  (not  cited  in  Heilbutt  v.  Hickson): 
^^  Besides  the  incidents  attaching  to  a  contract  of  sale  by  sample, 
which  have  been  enumerated  by  my  lord,  I  think  there  is  also  the 
following,  that  such  contract  always  contains  an  implied  term  that 
the  goods  may^  under  certain  circumstances^  be  returned;  ( j?)  that 
such  term  necessarily  contains  certain  varying  or  alter-  gayg^ig 
native  applications,  and  amongst  them  the  following,  —  v^}-  o^  ^e- 
that  %f  the  time  of  inspection^  as  agreed  on^  be  subsequent  ter  inspec- 
to  the  time  agreed  for  the  delivery  of  the  goods^  or  if  the 
place  of  inspection^  as  agreed  upon^  be  different  from  the  place  of 
delivery^  the  purchaser  may^  upon  inspection  at  such  time  and 
place^  if  the  goods  be  not  equal  to  the  sample^  return  them  then 

AND  THEBE  on  the  hands  of  the  seller The  defect  in  the 

shoes  was  the  consequence  of  acts  of  the  defendants'  servants,  the 
defendants  being  the  manufacturers  of  the  goods,  and  the  defect, 
though  known  to  the  defendants'  servants,  was  a  secret  defect  not 
discoverable  by  any  reasonable  exercise  of  care  or  skill  on  an  in- 
spection in  London.  By  the  necessary  inefficacy  of  the  inspection 
in  London — an  inefficacy  caused  by  this  kind  of  fault,  viz.  a 
secret  defect  of  manufacture  which  the  defendants'  servants  com- 
mitted —  the  apparent  inspection  in  London  could  be  of  no  more 
practical  effect  than  no  inspection  at  all.  If  it  could  be  of  no 
practical  effect,  there  could  not  be  any  effective,  and  therefore  any 

(o)  [See  §  648,  note  (z),  anU,'\  Or  sold  bj  the  purchaser,  if  the  rendor 

(p)  [Freeman  v.  Clute,  3  Barb.  424 ;     will  not  accept  a  return.    Messmore  v.  N. 
Park  V.  Morris  Axe  Co.  4  Lansing,  103.     T.  Shot  Co.  40  N.  Y.  422.] 


644  PERFOBMANCF  OF  THE  CONTRACT.        [BOOK  IV. 

real  practical  inspection,  until  an  inspection  at  Lille The 

Ins  ection  ^jPP^^<^^^  inspection  in  London  being  then,  hy  the  acU  of 
if  ineffect-    the  defendants^  servants^  no  inspection  at  all,  and  conse- 

ive  from  .  ,  ,  ,         i     .  »         i  # 

vendor's  quently  a  real  inspection  at  Lille  being,  by  the  acts  of 
no  fnapec-  the  defendants'  servants,  the  first  possibly  effective  in- 
^^^'  spection,  it  seems  to  me  that  such  inspection  was,  by 

the  acts  of  persons  for  whose  acts  the  defendants  are  responsible, 
substituted  for  the  first  inspection  stipulated  by  the  contract,  and 
that  the  rights  of  the  plaintiffs  accrued  upon  that  inspection  as 
if  it  were  the  first,  and  therefore  they  were  entitled  to  throw  the 
shoes  upon  the  hands  of  the  defendants  at  Lille.^^ 

§  652.  In  Couston  v.  Chapman,  (j)  the  respondent  Chapman, 
Couston  V  ^^^  ^^^  plaintiff  in  the  court  below,  sold  to  Couston,  at 
Chapman,  public  auction,  various  lots  of  wine,  as  per  sample^  on 
the  19th  March,  1870,  and  the  delivery  was  completed  on  the  11th 
Buyer's  April.  The  purchasers  had  the  wine  examined,  and,  on 
goods  not  the  31st  May,  wrote  to  say  that  they  were  "  agreeable 
sample?  to  pay  for  the  rest  of  the  goods,"  but  objected  to  two 
lots,  for  which  they  would  pay  "  when  supplied  according  to  the 
sample ;  "  and  they  added  that  they  "  considered  themselves 
entitled  to  the  difference  between  the  price  of  purchase  and  the 
price  at  which  they  could  be  bought  in  the  market."  The  ven- 
dors rejected  this  proposal.  Further  discussion  ensued,  but  noth- 
ing was  done  till  the  13th  June,  when  action  was  brought.  The 
purchaser  had  kept  all  the  lots  of  wine,  and  had  paid  for  none 
of  them  when  the  action  was  brought.  He  was  of  course  con- 
demned to  pay  for  the  whole,  and  it  was  stated  in  the  various 
opinions  given,  —  1st,  that  the  sale  of  each  lot  was  a  separate  con- 
tract ;  (r)  2d,  that  although  it  was  clearly  proved  that  the  qual- 
ity of  the  two  lots  objected  to  was  inferior  to  sample,  the  pur- 
chaser was  bound  to  a  ^^  timeous  rejection  and  return  of  the  goods 
if  unwilling  to  keep  them ;  "  («)  8d,  that  if  the  vendor  will  not 
acquiesce  in  the  rejection,  the  purchaser  ought  to  place  the  goods 
in  neutral  custody,  giving  notice  to  the  vendor ;  (t)  4th,  that  the 
purchaser  has  no  right  to  hold  to  the  contract  and  ask  for  other 
goods  than  those  which  he  rejects.     Lord  Chelmsford  said :  "  Ref- 

(q)  L.  B.  2  Sc.  App.  250.  (()  [See  Messmore  v.  N.  Y.  Shot  Co. 

(r)  [See  ante,  §§  134-137  ;  Le  Blanc  J.     40  N.  Y.  422 ;    Smith  v.  Love,  64  N.  C. 
in  Bugg  v.  Minett,  11  East,  218.]  439.] 

(«)  [Freeman  v,  Clute,  3  Barb.  424 ; 
Park  V.  Morris  Axe  Co.  4  Lansing,  103.] 
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erence  has  been  made  to  the  difference  between  the  law  of  Eng- 
land and  that  of  Scotland,  as  to  the  right  of  a  purchaser  to  rescind 
a  contract,  and  therefore  I  will  say  few  words  on  that  subject. 
In  England,  if  goods  are  sold  by  sample,  and  they  are  delivered 
and  accepted  by  the  purchaser,  he  cannot  return  them,  (u)  but  if 
he  has  not  completely  accepted  them,  that  is,  if  he  has  taken  the 
delivery  conditionally,  he  has  a  right  to  keep  the  goods  a  suflBcient 
time  to  enable  him  to  give  them  a  fair  trial,  and  if  they  are  found 
not  to  correspond  with  the  sample,  he  is  then  entitled  to  return 
them.  As  I  understand  the  law  of  Scotland,  although  the  goods 
have  been  accepted  by  the  purchaser,  yet  if  he  finds  that  they  do 
not  correspond  with  the  sample,  he  has  an  absolute  right  to  return 

them With  regard  to  the  wine  not  corresponding  with  the 

sample,  there  can  be  no  doubt  whatever  that  large  quan-   ^ 
titles  of  the  wine  in  both  lots  was  utterly  bad,  and  could   "*"st  ac- 

•^  cept  all  or 

in  no  way  whatever  be  said  to  conform  to  the  sample  ;  none  of  an 
and,  therefore,  upon  the  discovery  of  that  fact,  the  appel- 
lants had  a  clear  right  not  (as  appeared  to  be  contended  in  the 
course  of  the  argument)  to  retain  the  good  wine  and  return  the 
had,  but  to  rescind  the  contract  for  those  lots  altogether.  The 
contracts  being  entire  for  each  lot^  the  only  way  in  which  the  ap- 
pellants could  discharge  themselves  from  their  obligation  was  by 
returning  or  offering  to  return  the  whole  of  [each  of]  the  Jots. 
His  lordship  then  held  that  there  had  been  improper  delay,  be- 
cause the  condition  of  the  wine  could  have  been  discovered  in  the 
course  of  a  week.  And  then  went  on  to  say  :  "  Where  a  party 
desires  to  rescind  a  purchase  upon  the  ground  that  the  quality  of 
the  goods  does  not  correspond  with  the  sample,  it  is  his  duty  to 
make  a  distinct  offer  to  return,  or,  in  fact,  to  return  the  goods,  by 
stating  to  the  vendor  that  the  goods  are  at  his  risky  that  they  no 
longer  belong  to  the  purchaser,  that  the  purchaser  rejects  them,  that 
he  throws  them  back  on  the  vendor*s  hands,  and  that  the  contract 
is  rescindedJ*^  As  to  the  effect  of  a  sale  by  sample,  in  modifying 
the  implied  warranty  that  the  goods  are  merchantable,  the  case 
of  Moody  V.  Gregson,  infra,  §  667,  may  be  consulted. 

§  652  a.  [It  has  been  decided  that  where  goods  are  sold  by 
sample,  and  the  bulk  is  found  by  the  purchaser  on  inspection  after 
delivery  not  to  be  equal  to  sample,  the  purchaser  may  reject  the 

(u)  [See  Gajlord  Manuf.  Co.  v.  Allen,  53  N.  Y.  515 ;  McCormick  v.  Sarson,  45 
lb.  265.] 
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goods  by  giving  notice  to  the  vendor  that  he  will  not  accept  them, 
and  that  they  are  at  the  vendor's  risk,  and  is  not  bound  to  send 
back,  or  offer  to  send  back,  the  goods  to  the  vendor,  or  to  place 
them  in  neutral  custody.  Grimoldby  v.  Wells,  L.  R.  10  C.  P. 
391.  Brett,  J.  said :  ^^  The  purchaser  has  a  right  to  inspect  the 
goods;  and  it  seems  to  me  that  where  the  sale  is  by  sample,  and 
inspection  is  to  be  at  some  place  after  delivery,  the  true  proposi- 
tion is,  that  if  the  purchaser  on  such  inspection  finds  the  goods 
are  not  equal  to  sample,  or  if  they  are,  in  fact,  not  equal  to  sam- 
ple, he  has  a  right  to  reject  them  then  and  there,  and  is  not  bound 
to  do  more  than  reject  them.  He  may,  in  fact,  return  them,  or 
offer  to  return  them  ;  but  it  is  sufficient,  I  think,  and  the  more 
usual  course  is,  to  signify  his  rejection  of  them  by  stating  that  the 
goods  are  not  according  to  contract  and  they  are  at  the  vendor's 
risk.  No  particular  form  is  essential ;  it  is  sufficient  if  he  does 
any  unequivocal  act  showing  that  he  rejects  them."  (a;)] 

§  653.  In  the  case  of  Barnard,  appellant,  v.  Kellogg,  respond- 

.  Barnard  v.    ent,  (^)  decided  by  the  supreme  court  of   the  United 

e  ogg.      S|-at^g  jjj  December,  1870,  the  facts  were  these.     The 

American 

law.  appellant,  a  commission  merchant,  residing  in  Boston, 

placed  a  lot  of  foreign  wool  received  from  a  shipper  in  Buenos 
Ayres,  and  on  which  he  had  made  advances,  in  the  hands  of 
brokers  for  sale,  with  inatructions  not  to  sell  unless  the  purchaser 
came  to  Boston  and  examined  the  wool  for  himself.  The  brokers 
sent  to  the  respondents,  who  resided  in  Hartford,  in  the  state  of 
Connecticut,  at  their  request,  samples  of  the  wool,  and  the  latter 
offered  to  purchase  it  at  fifty  cents  a  pound,  all  round,  if  equ^l  to 
the  samples  furnished^  and  this  offer  was  accepted,  provided  that 
the  respondents  examined  the  wool  on  the  succeeding  Monday^  and 
reported  on  that  day  whether  or  not  they  would  take  it.  The  re- 
spondents agreed  to  this,  and  went  to  Boston  and  examined  four 
bales  in  the  broker's  office,  as  fully  as  they  desired,  and  were 
offered  an  opportunity  to  examine  all  the  bales  and  to  have  them 
opened  for  inspection.  They  declined  to  do  this,  and  concluded 
the  purchase.  Some  months  afterwards,  on  opening  the  bales,  it 
was  found  that  some  were  falsely  and  deceitfully  packed,  by  plac- 

{x)  [Lucy  v.  Mouflet,  5  H.  &  N.  233;  warranty  that   goods  are    merchantable. 

Gill  V.  Kaufman,  16  Kansas,  571 ;  Brown  the  case  of  Moody  v.  Gregson,  infra^  §  667, 

V.  Corporation  of  the  Town  of  Lindsay,  may  be  consulted.] 

35  U.  C.  Q.  B.  509.    As  to  the  effect  of  a  (y)  10  Wallace,  383. 
sale  by  sample,  in  modifying  the  implied 
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ing  in  the  interior  rotten  and  damaged  wool  and  tags,  concealed 
by  an  outer  covering  of  fleeces  in  good  condition.  The  purchasers, 
therefore,  demanded  indemnity  for  the  loss,  and  it  was  conceded 
that  the  vendor  had  acted  in  good  faith  and  knew  nothing  of  the 
false  packing  of  the  bales.  On  action  brought  by  the  respondents 
there  were  three  coants :  1st,  upon  sale  by  sample ;  2d,  upon  a 
promise,  express  or  implied,  that  the  bales  should  not  be  falsely 
packed  ;  8d,  upon  a  promise,  express  or  implied,  that  the  inside  of 
the  bales  should  not  differ  from ,  the  samples  by  reason  of  false 
packing.  It  was  held  in  the  lower  court  that  there  was  no  ex- 
press warranty  that  the  bales  not  examined  should  correspond* 
with  those  exhibited  at  the  broker's  office,  and  that  the  law,  under 
the  circumstances,  would  not  imply  a  warranty ;  but  that,  as  mat- 
ter of  fact,  the  examination  of  the  interior  of  the  bulk  of  bales  of 
wool  generally,  put  up  like  these,  is  not  customary  in  the  trade, 
and  though  possible  would  be  very  inconvenient,  attended  with 
great  labor  and  delay,  and  for  these  reasons  impracticable ;  that 
by  the  custom  of  merchants  and  dealers  in  foreign  wools  in  Boston 
and  New  York,  the  principal  markets  of  the  country  where  such 
wool  is  sold,  there  is  an  implied  warranty  against  false  packing, 
and  that,  as  matter  of  law,  the  custom  was  binding  on  the  parties 
to  this  contract ;  and  judgment  was  given  for  the  purchaser.  But 
the  judgment  was  reversed  on  appeal,  the  supreme  court  holding, 
—  1st,  that  the  sale  was  not  by  sample,  as  shown  by  the  fact  that 
the  purchaser  went  to  Boston  to  inspect  the  goods  for  himself,  — 
which  was  unnecessary  if  the  sale  was  by  sample,  —  and  had  as- 
sented to  the  condition  that  the  sale  was  only  to  take  place  after 
his  own  examination  of  the  goods ;  2d,  that  by  the  rule  of  the 
common  law,  where  a  purchaser  inspects  for  himself  the  specific 
goods  sold,  and  there  is  no  express  warranty,  and  the  seller  is 
guilty  of  no  fraud,  and  is  neither  the  manufacturer  nor  grower  of 
the  goods  sold,  the  maxim  of  caveat  emptor  applies ;  8d,  that  inas- 
much as  the  law  in  such  a  case  implies  no  warranty  of  quality,  evi- 
dence of  custom  that  such  warranty  is  implied  is  inadmissible,  and 
the  custom  or  usage  is  invalid  and  void,  especially  so  in  the  case 
before  the  court,  as  the  parties  were  shown  to  have  had  no  knowl- 
edge of  the  custom  and  could  not  have  dealt  with  reference  to  it. 
§  654.  Where  an  average  sample  was  taken  of  a  large  quantity 
of  goods  (beans)  contained  in  a  number  of  packages,  by  Average 
drawing  samples  from  many  of  the  packages  and  then  ^^^^ "' 
mixing  them  together,  it  was  held  by  the  court  of  ap-  dedAionfi 
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Leonard  v.  P^^ls  of  the  State  of  New  York,  in  Leonard  v.  Fowler,  (z) 
Fowler.  ^[j^t  the  parchaser  coald  not  reject  any  of  the  packages 
on  the  ground  that  they  were  inferior  to  the  average,  nor  recover 
for  the  difference  in  yalae  on  that  groand ;  that  the  true  test  was 
whether,  if  the  contents  of  all  the  packages  were  mixed  together, 
the  quality  of  the  bulk  so  formed  was  equal  to  that  of  the  average 
sample  drawn,  (z^) 

Warranty  §  655.  An  implied  warranty  may  result  from  the 
fromusage.  usage  of  a  particular  trade,  (a)  Thus,  in  Jones  v, 
Bowden,  (i)  it  was  shown  that  in  auction  sales  of  certain  drags, 
Jones  V.  ^  pimento,  it  was  usual  to  state  in  the  catalogue  whether 
Bowden.  tjjgy  were  sea-damaged  or  not,  and  in  the  absence  of  a 
statement  that  they  were  sea-damaged,  they  would  be  assumed  to 
be  free  from  that  defect.  The  court  held,  on  this  evidence,  that 
freedom  from  sea-damage  was  an  implied  warranty  in  the  sale. 
Weaii  r.  "^"^  Heath  J.  in  that  case  mentioned  a  nisi  prius  de- 
K»Dg-  cision  by  himself,  that  where  sheep  were  sold  as  stock, 

there  was  an  implied  warranty  that  they  were  sound,  proof  hav- 
ing been  given  that  such  was  the  custom  of  the  trade  ;  and  said 
that  this  ruling  was  not  questioned  when  the  case  was  ai^ed 
before  the  king's  bench.     The  case  referred  to  by  the  learned 


(z)  44  N.  Y.  289. 

(z^)  [And  in  Schnitzer  v.  Oriental  Print 
Works,  114  Mass.  123,  it  was  held  that 
evidence  is  admissihle  to  prove  s  cnstom 
that,  upon  a  sale  of  berries  in  bags  by 
sample,  the  sample  represents  the  average 
quality  of  the  entire  lot,  and  not  the  aver- 
age quality  of  the  amount  contained  in 
each  bag  taken  separately.] 

(a)  [See  Fatman  v.  Thompson,  2  Dis- 
ney, 482.  It  is  well  settled  that  a  usage 
repugnant  to  the  terms  of  a  contract  is  in- 
admissible to  control  it.  Nor  can  a  usage 
of  trade  be  maintained  which 
engrafts  on  a  contract  of  sale 
a  stipulation  or  obligation  dif- 
ferent from  or  consistent  with  a  rule  of 
the  common  law  on  the  subject.  Foster 
J.  in  Boardman  v.  Spooner,  13  Allen,  353, 
359.  Thus,  a  usage  that  in  sales  by  sam- 
ple there  is  an  implied  warranty  against 
latent  defects  existing  in  both  the  sample 
and  the  bulk  is  illegal.  Dickinson  v.  Gay, 
7  Allen,  34.     So,  likewise,  is  a  usage  that 


Certain 
llmitattonB 
upon  usages 


in  sales  of  a  particular  kind  of  raercban- 
dise  there  is  an  implied  warranty  of  its 
merchantable  quality  ;  and  that  a  broker, 
without  express  authority,  may  insert 
such  a  stipulation  in  his  memorandum  of 
the  bargain.  Dodd  v,  Farlow,  1 1  Allrn, 
426 ;  Boardman  u.  Spooner,  13  lb.  353, 
359,  360.  On  the  other  hand,  a  usage  by 
which  a  manufacturer  is  held  not  to  war- 
rant against  latent  defects,  when  the  law 
implied  such  a  warranty,  is  held  Toid. 
Whitmore  v.  South  Boston  Iron  Co.  2 
Allen,  52 ;  Dickinson  i7.  Gay,  7  lb.  34 ; 
Snelling  v.  Hall,  107  Mass.  134,  139.  As 
to  usages,  see  §  215  note  (6),  ante.  Where 
there  is  a  usage  that  all  sales  are  by  sam- 
ple, such  usage  may  be  shown,  although 
it  is  not  so  expressed  in  the  bought  and 
sold  notes.  Syers  v.  Jonas,  2  Ex.  Ill; 
O'Neill  V.  Bell,  Ir.  R.  2  C.  L.  68.] 

(6)  4  Taunt  847.  [See  Clark  v.  Baker, 
11  Met.  186;  Boorman  v.  Jenkins,  12 
Wend.  567 ;  Randall  v,  Kehlor,  60  Me. 
37.] 
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judge  was  probably  Weall  v.  King,  (<?)   decided  on  a  different 
point. 

§  656.  In  a  sale  of  goods  by  description,  where  the  buyer  has 
not  inspected  the  goods,  there  is,  in  addition  to  the  con-  g^^^  ^^ 
dition  precedent  that  the  goods  shall  answer  the  descrip-   poods  by 

.                                    "                            1111            111  descrip- 
tion, an  implied  warranty  that  they  shall  be  salable  or  tion  not  in- 
merchantable,  (d)     The  rule  was  first  clearly  stated  by  bm^er,  inw 
Lord  Ellenborough  in  Gardiner  v.  Gray,  (e)  where  the  fintyTbat 
defendant  made  a  sale  of  twelve  bags  of  "  waste  silk."  ^^^X  *™ 

o  ^  salable. 

The  declaration  contained  a  count  alleging  a  sale  by  Gardiner «. 
sample,  but  on  this  the  proof  failed.  There  were  other  ^™y- 
counts,  charging  the  promise  to  be  that  the  silk  should  be  of  a 
good  and  merchantable  quality.  Lord  Ellenborough  said  :  "  Un- 
der such  circumstances  the  purchaser  has  a  right  to  expect  a  sala- 
ble article^  answering  the  description  in  the  contract.  Without 
any  particular  warranty,  this  is  an  implied  term  in  every  such 
contract.  Where  there  is  no  opportunity  to  inspect  the  commodity^ 
the  maxim  of  caveat  emptor  does  not  apply.  (/)  He  cannot,  with- 
out a  warranty,  insist  that  it  shall  be  of  any  particular  quality 
or  fineness,  but  the  intention  of  both  parties  must  be  taken  to  be 
that  it  shall  be  salable  in  the  market  under  the  denomination  men- 
tioned in  the  contract  between  them.  The  purchaser  cannot  be 
supposed  to  buy  goods  to  lay  them  on  a  dung-hill."  (/^) 

(c)  12  East,  452.  19  lb.  159.    Of  canned  fruit  or  vegetables, 

(d)  [See  Merriam  t;.  Field,  24  Wis.  Boyd  i?.  Wilson,  83  Penn.  St.  319.  Of 
640;  Hamilton  v.  Ganyard,  3  Keyes  (N.  packed  mackerel,  Dodd  r.  Kirk,  2  W.  N. 
y.),  45;   McClung  v.  Kelley,  21    Iowa,  Cas.  (Phil.  1875)  260.] 

508 ;  Gaylord  Manuf.  Co.  v.  Allen,  53  N.  (P)  [In  Owens  v.  Dunbar,  12  Ir.  L.  R. 

T.  518  ;  Hyatt  v,  Boyle,  5  Gill  &  J.  110 ;  304,  there  was  a  contract  in  the  following 

Gallagher  v.  Waring,  9  Wend.  20 ;  Hanks  terras :  "  Sold  this  day  through  D.  B.  for 

V.  McKee,  2  Litt  227  ;   Magee  i;.  Street,  I  account  of  Mr.  Martin  Owens  ....  a 

Allen  (N.  B.),  242;   Morehouse  v.  Cora-  cargo  of  Indian  corn,  per  the  Ellen  Jane, 

stock,  42  Wis.  626.    Baker  v.  Frobisher,  frora  Corunna,  bill  of  lading  dated  Feb. 

Quincy's  Mass.  Rep.  4,  decided  in   1762,  24th,  1847,  at  71  s.  for  480  lbs.  net,  cash 

was  an  action  for  selling  the  plaintiff  un-  payment,  to  be  as  follows:  £500  in  cash 

merchantable  soap.    The  justices  were  of  to  be  paid  on  handing  an  order  through 

opinion  that  every  man  is  bound  to  see  the  National  Bank  of  Ireland,  which  order 

his  goods  are  merchantable  at  the  time  of  goes  forward   this  day :    remainder,  less 

sale.]  freight,  to  be  paid  on  the  arrival  of  the 

(e)  4  Camp.  144.  vessel  at  Galway.    (Signed)  Joseph  Dun< 

(f)  [As  to  sales  of  packed  cotton,  see  bar."  Blackbume  C.  J.  said  :  "  This  was 
Boorman  t7.  Jenkins,  12  Wend.  566;  Beebe  an  action  of  assumpsit  for  the  non-dcliv- 
V.  Robert,  lb.  413 ;  Oneida  Manuf.  Co.  v,  ery  of  a  cargo  of  Indian  corn.  The  decla- 
Lawrence,  4  Cowen,  444 ;  Waring  v.  Mar  ration  contained  two  special  counts  .... 
son,  18  Wend.  425  ;  Salisbury  v.  Stainer,  both  (of  which)  proceed  upon  a  contract  to 
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§  657.  This  rule  has  been  followed  in  a  long  series  of  dect- 
Jonee  v.  sions,  (^)  and  the  law  on  the  subject  was  reviewed,  and 
J"8t.  ijJjq  cases  classified,  in  Jones  v.  Just,  (A)   decided  in  the 

queen's  bench,  in   February,  1868.     The  plaintiffs   in  that  case 
bought  from  the  defendant  certain  "  bales  Manilla  hemp,"  ex- 
pected to  arrive  on  ships  named.     The  vessels  arrived,  and  the 
hemp  was  delivered,  damaged,  so  as  to  be  unmerchantable,  but 
being  still  properly  described  as  Manilla  hemp.     Held  that  the 
vendors  were  liable,  and  that  in  such  a  sale  the  goods  most  not 
only  answer  the  description,  but  must  be  salable  or  merchantable 
under  that  description.     Mellor  J.  in  delivering  the  judgment  re- 
viewed the  whole  of  the  decisions,  giving  this  as  the  result :  '*  The 
cases  which  bear  on  the  subject  do  not  appear  to  be  in  conflict 
when  the  circumstances  of  each  are  considered.     They  may,  we 
think,  be  classified  as  follows :  First.  Where  goods  are  in  e9$e^ 
and  may  be  inspected  by  the  buyer,  and  there  is  no  fraud  on  the 
part  of  the  seller,  the  maxim  caveat  emptor  applies,  even  though 

deliver  a  cargo  warranted  in  the  one  coant  thing  contracted  for  1  ...  .  We  wonM 
to  be  marketable,  in  the  other,  merchanta-  be  doing  the  greatest  injnstice  if  ...  • 
ble.  The  yessel  was  at  sea  when  the  con-  we  were  to  imply  a  warranty  which  tiie 
tract  was  entered  into.  The  bill  of  lading  party  never  contemplated."  la  Rowe  r. 
....  shows  that  the  thing  purchased  Faren,  8  Ir.  C.  L.  R.  46,  there  was  a  con- 
was  a  cargo  of  Indian  corn,  which  in  the  tract  by  the  defendant  to  sell  to  the  plain- 
course  of  transmission  is  extremely  liable  tift  200  bbls.  of  extra  clean  new  Riga  fiax- 
to  injury.  The  defendant  bought  the  seed,  of  the  growth  of  1856.  The  plain- 
cargo  when  it  was  at  sea,  without  any  tiff  declared  that  it  was  the  duty  of  the 
warranty,  and  he  sold  it  to  the  plaintiff  on  defendant  to  deliver  extra  dean  new  Riga 
the  very  day  he  bought  it.  The  question  flax-seed  of  the  growth  of  1856,  which 
then  is,  did  the  defendant,  on  the  docu*  should  be  good,  sound  and  merchantahle. 
ment  given  in  evidence,  contract  that  the  But  the  court  held  othenrise,  basing  its 
specific  cargo  would  be  of  a  marketable  decision  largely  on  Owens  v.  Dunbar, 
quality  at  the  time  of  its  arrival  ?  .  .  .  .  supra.  It  was  insisted  that  this  was  not 
This  is  a  sale  note  of  the  particular  cai^  like  that  case,  since  it  was  not  a  sale  of  a 
of  a  particular  vessel  —  a  specific  thing  of  specific  chattel.  But  the  attempted  dis- 
which  the  defendant  knew  at  the  time  tinction  was  not  regarded  as  sound.] 
just  as  much  as  the  plaintiff;  both  in  fact  ig)  Jones  v.  Bright,  5  Bing.  533 ;  Laing 
were  in  actual  ignorance  of  the  state  of  v.  Fidgeon,  4  Camp.  169;  6  Taunt  108; 
the  cargo ;  and  we  are  now  called  upon  to  Brown  v.  Edgington,  3  M.  &  6.  S79 ; 
imply  a  condition  or  warranty  by  the  de-  Shepherd  v.  Pybus,  3  lb.  868 ;  Camac 
fendant  that  this  specific  cargo  would  be,  v,  Warriner,  1  C.  B.  356 ;  Standiffe  v. 
on  its  arrival  at  Gal  way,  of  merchantable  Clarke,  7  Ex.  439 ;  Bigge  i;.  Parkinson,  7 

or  marketable  quality There  was  H.  &  N.  955 ;   31  L.  J.  Ex.  301,  in  Cam. 

no  warranty,  but  the  cargo  arriving  in  a  Scacc. 

bad  condition,  the  plaintiff  refuses  to  ac-  (A)  L.  R.  3  Q.  B.  197 ;  37  L.  J.  Q.  B. 

eept  it,  although  that  cargo  was  the  yery  89.    [See  Owens  v.  Dunbar,  12  Ir.  L.  B. 

thing  contracted  for How  can  thd  304.] 

court  say  that  the  cargo  was  not  the  very 
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the  defect  which  exists  in  them  is  latent,  and  not  discoverable  on 
examination,  at  least  where  the  seller  is  neither  the  grower  nor 
manufacturer.  Parkinson  v.  Lee,  2  East,  314.  The  buyer  in  such 
a  case  has  the  opportunity  of  exercising  his  judgment  upon  the 
matter ;  and  if  the  result  of  the  inspection  be  unsatisfactory,  or 
if  he  distrusts  his  own  judgment,  he  may  if  he  chooses  require  a 
warranty.  In  such  a  case  it  is  not  an  implied  term  of  the  contract 
of  sale  that  the  goods  are  of  any  particular  quality  or  are  mer- 
chantable. So  in  the  case  of  a  sale  in  the  market  of  meat,  which 
the  buyer  had  inspected,  but  which  was  in  fact  diseased  and  unfit 
for  food,  although  that  fact  was  not  apparent  on  examination,  and 
the  seller  was  not  aware  of  it,  it  was  held  that  there  was  no  im- 
plied warranty  that  it  was  fit  for  food,  and  that  the  maxim  caveat 
emptor  applied.  Emmerton  v.  Matthews,  7  H.  &  N.  586  ;  31  L. 
J.  Ex.  139.  (i)  Secondly.  Where  there  is  a  sale  of  a  definite  ex- 
isting'chattel  specifically  described,  the  actual  condition  of  which 
is  capable  of  being  ascertained  by  either  party,  there  is  no  implied 
warranty.  Barr  v.  Gibson,' 8  M.  &  W.  390.  Thirdly.  Where  a 
known,  described,  and  defined  article  is  ordered  of  a  manufacturer, 
although  it  is  stated  to  be  required  by  the  purchaser  for  a  partic- 
ular purpose,  still,  if  the  known,  defined,  and  described  thing  be 
actually  supplied,  there  is  no  warranty  that  it  shall  answer  the 
particular  purpose  intended  by  the  buyer.  Chanter  v.  Hopkins, 
4  M.  &  W.  899 ;  OUivant  v.  Bayley,  6  Q.  B.  288.  (A)  Fourthly. 
Where  a  manufacturer  or  a  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces,  or  in  which  he  deals,  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  necessarily  trusts 
to  the  judgment  or  skill  of  the  manufacturer  or  dealer,  there  is  in 
that  case  an  implied  term  of  warranty  that  it  shall  be  reasonably 
fit  for  the  purpose  to  which  it  is  to  be  applied.  Brown  v.  Edg- 
ington,  2  M.  &  G.  279 ;  Jones  v.  Bright,  5  Bing.  583.  (A^     In 

(t)  [Pott,  §  670,  note  (r) ;  §  671,  note  7  Vroom,  262,  267 ;   S.  C.  9  lb.  496 ; 

(u).]  Port  Carbon  Iron  Co.  v,  GroTes,  68  Penn. 

(k)  [Wright  V,  Hart,  18  Wend.  449;  St.  149;   Tilton  Safe  Co.  v.  Tisdale,  48 

Deming  v.  Foster,  42  N.  H.  165;  Pease  Vt.  83;  Morrow  v,  Waterous  Engine  Co. 

V.  Salim,  38  Vt.  432 ;  Kreuger  v,  Blanck,  2  Pugsley  &  Burbridge  (N.  B.),  509  ;  Bal- 

L.  R.  5  Ex.  179;   Mason  v.  Chappell,  15  Ion  v.  Parsons,  11  Hun,  602;  Wilson  v. 

Gratton,    572 ;    Pacific    Iron    Works    v,  Danville,  4  L.  K.  Ir.  249 ;  Gerst  v.  Jones, 

Newhall,  34  Conn.  67;  Brown  v.  Mar-  32  Gratt.  518.] 

phee,  31  Miss.  91;  Rodgers  v.  Niles,  11         {k^)  [See  Matthews  v.  Hartaon,  3  Pittsb. 

Ohio  St.  48 ;  Hargoas  v.  Stone,  5  N.  Y.  (Pa.)  86;  Grant  v,  Cadwell,  8  U.  C.  Q.  B. 

73;   Erie  C.J.  in  Mallan  v,  Radloff,  17  161 ;   Colton  v.  Good,  11  lb.  153;    Chis- 

C.  B.  N.  S.  588,  600 ;  Wolcott  v.  Mount,  holm  v.  Proudfoot,  15  lb.  203  ;  Bunnel  v. 
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such  a  case  the  buyer  trusts  to  the  manufacturer  or  dealer,  and 

relies  upon  his  judgment,  and  not  upon  his  own.    Fifthly.  Where  a 

Whitlaw,  14  lb.  241 ;  Chicago  Packing  the  contract.  If  that  subjeet-matter  be 
Co.  V.  Tilton,  87  111.  547  ;  Robinson  Ma-  merely  the  commercial  article  or  commod- 
chine  Works  u.  Chandler,  56  Ind.  575 ;  ity,  the  undertaking  is  that  the  thing  of- 
White  i;.  Miller,  71  N.  Y.  118.  In  Ran-  fered  or  delivered  shall  answer  that  de- 
dall  V,  Newson,  2  Q.  B.  Div.  102,  it  was  scriptlon,  that  is  to  say,  shall  be  that  ard- 
laid  down  as  a  general  principle  that,  on  cle  or  commodity,  salable  or  merchantable. 
SaleofartI-  ^^®  ^*^®  ^^  *°  article  for  a  If  the  subject-matter  be  an  article  or  com- 
cle  by  man-  specific  purpose,  there  is  a  roodity  to  be  used  for  a  particular  purpose, 
deUer  for*^'  Warranty  by  the  seller  that  it  the  thing  offered  or  deliTcred  must  answer 
specific  puis  is  reasonably  fit  for  the  pur-  that  description,  that  is  to  say,  it  mutt  be 
pose,  and  there  is  no  excep-  that  article  or  commodity,  and  reasonably 
tion  as  to  latent  undiscoverable  defects,  fit  for  the  particular  purpose.  The  gor- 
In  this  case  it  appeared  that  the  plaintiff  erning  principle,  therefore,  is,  that  the 
ordered  and  purchased  of  the  defendant,  thing  offered  and  delivered  under  a  con- 
who  was  a  coach-builder,  a  pole  for  the  tract  of  purchase  and  sale  must  answer 
plaintiff's  carriage.  The  pole  broke  while  the  description  of  it  which  is  contained  in 
in  use,  and  the  horses  became  frightened  words  in  the  contract,  or  which  would  be 
and  were  injured.  In  an  action  brought  so  contained  if  the  contract  were  aces- 
Randall «.  to  recover  the  damage,  the  rately  drawn  out  And  if  that  be  the  gov- 
NewsoD.  jury  found  that  the  pole  was  erning  principle,  there  is  no  place  in  it  for 
not  reasonably  fit  for  the  carriage,  but  the  suggested  limitation.  If  the  article  or 
that  the  defendant  had  been  guilty  of  no  commodity  offered  or  delivered  does  not 
negligence ;  and  it  was  held  that  the  in  fact  answer  the  description  of  it  in  the 
plaintiff  was  entitled  to  recover  the  value  contract,  it  does  not  do  so  more  or  less 
of  the  pole,  and  also  for  damage  to  the  because  the  defect  in  it  is  patent,  or  latent, 
horses,  if  it  appeared  that  the  injury  to  or  discoverable.  And  accordingly  there 
the  horses  was  the  natural  consequence  is  no  suggestion  of  any  such  limitation  in 
of  the  defect  in  the  pole.  Brett  J.  A.,  any  of  the  judgments  in  cases  relating  to 
after  a  careful  review  of  the  cases  bearing  contracts  of  purchase  and  sale."  The  lim- 
upon  the  point,  said :  "  In  some  contracts  itation  above  referred  to  is  that  which  was 
the  undertaking  of  the  seller  is  said  to  be  applied  to  the  contract  of  carriage  in  Read- 
only that  the  article  shall  be  merchanta-  head  v.  Midland  Ry.  Co.  L.  R.  4  Q.  B. 
ble ;  in  others,  that  it  shall  be  reasonably  379.  The  court,  in  Randall  v,  Newsoo, 
fit  for  the  purpose  to  which  it  is  to  be  ap-  supra,  rested  their  decision  very  much 
plied.  In  all,  it  seems  to  us,  it  is  either  upon  the  opinion  declared  by  Abbott  C. 
assumed  or  expressly  stated,  that  the  fun-  J.  in  Gray  v.  Cox,  4  B.  &  C.  108,  115, 
damental  undertaking  is,  that  the  articU  "  that  if  a  person  sold  a  commodity  for  a 
offered  or  delivered  shall  anstoer  the  descrip'  particular  purpose,  he  must  be  understood 
tion  of  it  contained  in  the  contract.  That  to  warrant  it  reasonably  fit  and  proper  for 
rule  comprises  all  the  others;  they  are  such  purpose;"  and  upon  the  case  of 
adaptations  of  it  to  particular  kinds  of  Jones  i^.  Bright,  5  Bing.  533,  540,  in  the 
contracts  of  purchase  and  sale.  You  must,  decision  of  which  the  above  ruling  of 
therefore,  first  determine  from  the  words  Lord  Tenterden  was  adopted.  In  Jones 
used,  or  the  circumstances,  what,  in  or  ac-  v.  Bright  the  contract  was  for  copper 
cording  to  the  contract,  is  the  real  mer-  sheathing  for  a  ship.  The  question  pro- 
cantile  or  business  description  of  the  thing  posed  by  Ludlow  Seijt.,  in  argument, 
which  is  the  subject-matter  of  the  bargain  was  :  "  Whether  the  law  will,  according 
of  purchase  and  sale,  or,  in  other  words,  to  the  dictum  of  Lord  Tenterden  in  Gray 
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manufacturer  undertakes  to  supply  goods  manufactured  by  him- 
self, or  in  which  he  deals,  but  which  the  vendee  has  not  had  the 

opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract 
that  he  shall  supply  a  merchantable  article.     Laing  v.  Fidgeon,  4 

Camp.  169  ;  6  Taunt.  108.  (Z)  And  this  doctrine  has  been  held 

V.  Cox,  4  B.  &  C.  at  p.  115,  lay  npon  the  that  the  vendor  of  an  article  for  a  particu- 

seller  or  manufacturer  an  obh'gation   to  lar  purpose  does  not  impliedly  warrant  it 

warrant  in  all  cases  that  the  article  which  against  latent  defects  unknown  to  him, 

he  sells  shall  be  reasonably  fit  and  proper  and  which  have  been  produced  through 

for  the  purpose  for  which  it  is  intended,  the  unskilfnlness  of  some  previous  man- 

and  render  him  responsible  for  all  the  con-  ufacturer  or  owner,  without   his  knowl- 

sequences  which  may  result,  if  it  shall  be  edge  or  fault,  except  in  those  cases  where 

found  not    to  answer   the    purpose   for  the  sale  of  the  article  by  him  is,  in  and 

which  it  was  designed,  and  that,  on  ac-  of  itself,  legally  equivalent  to  a  positive 

count  of  some  latent  defect  of  which  he  affirmation  that  the  article   has   certain 

was   ignorant,  and  which  shall  not    be  inherent   qualities  inconsistent  with  the 

proved  to  haye  arisen  from  any  want  of  claimed  defects."] 

skill  on  his  part,  or  the  use  of  improper  (/)  [Mann  v.  Everston,  32  Ind.  355.  A 
materials,  or  any  accident  against  which  contract  to  manufacture  and  impUed  war- 
human  prudence  might  have  been  capable  deliver  an  article  at  a  future  "J^^  ^***' 
of  guarding  him."  Here,  therefore,  the  day  carries  with  it  an  obli-  merchanta- 
whole  proposition,  with  and  without  lim-  gation  that  the  article  shall  ***^" 
itations,  was  plainly  laid  before  the  judges  be  merchantable,  or,  if  sold  for  a  par- 
for  their  consideration.  The  answer  given  ticular  purpose,  that  it  shall  be  suitable 
by  Best  C.  J.  was :  **  I  wish  to  put  the  and  proper  for  such  purpose.  Allen  J. 
Language  of  case  on  a  broad  principle.  If  in  Gay  lord  Manuf.  Co.  v.  Allen,  53  N. 
Best  C.J.  a  njan  sells  an  article  he  Y.  515,  518;  Brown  ».  Sayles,  27  Vt. 
thereby  warrants  that  it  is  merchantable,  227;  Beals  v.  Olmstead,  24  lb.  114; 
—  that  it  is  fit  for  some  purpose.  If  he  Walton  v.  Cody,  1  Wis.  420;  Leopold  v, 
sells  it  for  that  particular  purpose,  he  Vankirk,  27  lb.  152.  See  Brenton  v,  Da- 
thereby  warrants  it  fit  for  that  purpose,  vis,  8  Blackf.  317;  Chambers  v.  Craw- 
....  Whether  or  not  an  article  has  been  ford,  Addison,  150;  Howard  v.  Hoey,  23 
sold  for  a  particular  purpose  is,  indeed,  a  Wend.  350 ;  Moses  v.  Mead,  1  Denio,  378 ; 
question  of  fact;  but  if  sold  for  such  pur-  Leflore  v.  Justice,  1  Sm.  &  M.  381 ;  Gal- 
pose,  the  sale  is  an  undertaking  that  it  is  lagher  v.  Waring,  9  Wend.  20 ;  Misner 

fit The  law,  then,  resolves  itself  i;.  Granger,  4  Gilman,  69;   Whitmore  t;. 

into  this,  —  that  if  a  man  sells  generally,  South  Boston  Iron  Co.  2  Allen,  58 ; 
he  undertakes  that  the  article  sold  is  fit  Rodgers  v.  Kiles,  11  Ohio  St.  48;  Bird 
for  tome  purpose;  if  he  sells  it  for  a  par-  v.  Mayer,  8  Wis.  362;  Fisk  v.  Tank,  12 
ticular  purpose,  he  undertakes  that  it  shall  lb.  276;  Hart  v.  Wright,  17  Wend.  267; 
be  fit  for  that  particular  purpose."  "Noth-  Getty  v.  Roundtree,  2  Chand.  28;  Dick- 
ing  can  be  more  clear,"  said  Brett  J.  A.,  son  v.  Jordan,  11  Ired.  (Law)  166;  Pease 
in  Randall  v.  Newson,  2  Q.  B.  Div.  107,  v,  Sabin,  38  Vt.  432;  Bartlett  v.  Hop- 
referring  to  the  above  language  of  Best  C.  pock,  34  N.  Y.  118;  Rice  v.  Forsyth,  41 
J.,  "than  that  the  rule  is  advisedly  enun-  Md.  389;  Murray  v.  Smith,  4  Daly  (N. 
ciated  as  a  warranty,  without  limitation.  Y.),  277;  Sims  v,  Howell,  49  Ga.  620; 
Brown  v.  Edgington,  2  M.  &  G.  279,  is  to  Howie  v.  Rea,  70  N.  Car.  559 ;  Wilcox  v, 
the  same  effect."  In  Bragg  v.  Morrill,  49  Hall,  53  Ga.  635  ;  Spurr  v.  The  Albert 
Vt.  45,  Ross  J.  said  :  "  We  think  the  re-  Mining  Co.  2  Hannay  (N.  B.),  361 ;  The 
suit  of  the  cases  on  implied  warranty  is,  Chicago  Packing   and   Provision  Co.  v. 
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to  apply  to  the  sale  by  the  builder  of  an  existing  barges  which 
wajB  afloat,  but  not  completely  rigged  and  furnished  :  there,  inas- 
much as  the  buyer  had  only  seen  it  when  built,  and  not  during 
the  course  of  the  building,  he  was  considered  as  having  relied  on 
the  judgment  and  skill  of  the  builder  that  the  barge  was  reason- 
ably fit  for  use.    Shepherd  v.  Pybus,  3  M.  &  G.  868." 

§  658.  In  the  same  case  the  learned  judge  explained  the  ratio 
Turner  v.  decidendi  of  Turner  v.  Mucklow,  (m')  decided  by  him- 
Muckiow.  self  at  Liverpool,  in  1862,  and  in  which  his  ruling  had 
been  affirmed  by  the  exchequer  of  pleas.  That  was  a  sale  of  a 
boat-load  of  '*  spent  madder,"  being  refuse  of  madder  roots  that 
the  vendor  had  used  in  dying  goods,  and  which  lay  in  a  heap  in 
his  yard,  open  to  vendee* %  inspection  if  he  chose  to  avail  himself  of 
it.  On  this  ground,  and  because  the  vendor  did  not  manufact- 
ure it  for  sale,  it  was  held  that  there  was  no  implied  warranty  of 
quality. 

§  669.  But  in  Bull  v.  Robison  (n)  it  was  held  that  this  war- 
ranty  only  extended  to  the  condition  of  the  goods  when 
Robison.       they  leave  the  vendor's  possession,  and  that,  in  the  ab- 
Warranty    scncc  of  express  stipulation,  he  is  not  liable  for  any  de- 
extend  to     terioration  of  quality  rendering  them  unmerchantable  at 

necessary  ,  .  . 

deprecia-  the  placc  of  delivery,  if  such  deterioration  result  neces- 
ing  from  sarily  from  the  transit.  The  case  was  that  of  a  sale  of 
transit.  hoop  iron,  to  be  sent  from  Staffordshire,  the  place  of 
making  it,  to  Liverpool,  where  the  buyer  ordered  it  to  be  deliv- 
ered in  January  and  February.  The  iron  was  clean  and  bright 
when  it  left  the  vendor's  premises  to  be  forwarded  by  canal  boats, 
vessels,  and  carts,  and  was  rusted  before  it  reached  Liverpool, 
but  not  more  so  than  was  the  necessary  result  of  the  transit. 
Held  that  the  vendor  was  not  responsible  if  it  thereby  became 
unmerchantable  when  received  in  Liverpool,  (o) 

Tilton,  87  III.  647 ;  Weiger  v.  Gould,  86        (o)  [Bat  in  Cushman  r.  Holjoke,  M 

lb.  180;    Harris  v.  Waite,  51  Vt.  480;  Maine,  289,  where  it  appeared  that  the 

Gerst  V.  Jones,  32  Gratt.  518;  Robson  v.  title  to  property  sold  had  passed  to  the 

Miller,  12  So.  Car.  586.    So  it  has  been  purchaser,  but  the  property  was  to  be 

held  that  where  lumber  is  sold  without  op-  taken  to  another  place  by  the  purchaaer, 

portunity  for  examination    by  the  pur-  and  to  be  paid  for  according  to  its  meas- 

chaser,  there  is  an  implied  warranty  that  urement  at  that  place,  and  in  its  passage 

it  is  merchantable.    Merriam  v.  Field,  39  thither  a  depreciation  and  loss,  commonly 

Wis.  578.]  incident  to  snch  passage,  occurred  witbont 

(m)  8  Jurist  N.  S.  870;  6  L.  T.  N.  S.  any  fault  of  the  purchaser,  he  was  held 

690.  not  to  be  chargeable  with  that  loss.] 

(n)  10  Ex.  342  ;  24  L.  J.  Ex.  165. 
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§  660.  In  Gower  v.  Van  Dedalzen  ( j?)  an  attempt  was  made 
to  extend  this  implied  warranty  to  the  packages  or  ves- 
sels in  which  the  merchandise  was  contained.     The  dis-  Van  De- 
pute arose  out  of  a  sale  of  a  cargo  of  oil,  alleged  in  the  t^      ' 
declaration  to  be  good  merchantable  Gallipoli  oil,  the  does  not 
said  cargo  consisting  of  240  casks^  and  the  defendant  the  pack- 
pleaded  that  the  casks  "  were  not  well  seasoned  and   *^^'' 
proper  casks  for  the  purpose  of  containing  good  merchantable 
Gallipoli  oil,  according  to  the  terms  and  within  the  true  intent 
and  meaning  of  the  agreement."     On  special  demurrer,  held  ill, 
Tindal  C.  J.  saying,  however,  "  I  can  conceive  cases  in  which  the 
state  of  the  receptacle  of  the  article  sold  might  furnish  a  defence  ; 
as  if  it  were  a  pipe  of  wine  in  bottles,  with  the  cork  of  every  bot- 
tle oozing :  but  in  such  case  the  plea  would  be  that  the  wine  was 
not  in  a  merchantable  state." 

§  661.  If  a  man  buy  an  article  for  a  particular  pur-  ^^^^8  ar- 
pose  made  known  to  the  seller  at  the  time  of  the  contract,   '»<=^«  j*  , 

.  .  in  bought  for 

and  rely  upon  the  skill  or  judgment  of  the  seller  to  sup-  a  particular 

ply  what  is  wanted,  there  is  an  implied  warranty  that  the  known  to 

thing  sold  will  be  fit  for  the  desired  purpose ;  aliter^  if  the  LnVbuyeV 

buyer  purchases  on  his  own  judgment,  (j)     This  rule  "^*®®  ^^ 

(p)  3  Bing.  N.  C.  717.  clear  coal,  from  the  Albert  mines.    The 

(q)  IRandall  v.  Newson,  2  Q.  B.  Diy.  coal  delivered  was  mixed  with  shale  and 

102,  cited  and  stated  ante,  §  657,  note  (k^) ;  was  unfit  to  manufacture  into  oil.    It  ap- 

Cunningham  v.  Hall,  4  Allen,  273.    In  peared  that  this  mixture  of   gpa„«, 

^    .  Beals  V.  01m8tead,24  Vt.  114,  shale  could  not  be  detected   Albert  Min- 

Ooods  '  log  Qo 

bought  for      it  was  said  that  if  an  article  until  the  coal  had  been  man- 

JJJ?^^^'       is  bought  for  a  particular  pur-  ufactured.    It  also  appeared  that  the  coal 

Implied  wap.   pose,  and    the  vendor  knew  was  *'  picked  "  at  the  mine  to  free  it  from 

that  the  purchaser  would  not  shale,  and  that  the  shipping  o£Scer  ex- 

buj  an  inferior  article,  the  sale  of  the  ar-  amined  the  coal  and  made  allowance  for 

tide  for  the  particular  use  ordinarily  im-  any  shale  that  might  remain.    The  court 

plies  a  warranty  that  it  is  fit  for  the  use.  beld  that  there  was  an  implied  warranty 

Whitroore  v.  The  South  Boston  Iron  Co.  that  the  coal  should  be  reasonably  fit  for 

2  Allen,  58 ;  Dutton  v.  Gerrish,  9  Cush.  the  purpose  and  that  the  defendants  were 

89  ;  Brown  v.  Sayles,  27  Vt.  227 ;  Hoe  v.  liable,  it  baring  been  found  that  the  coal 

Sanborn,  21  N.  T.  552;  Rice  v.  Forsyth,  was  not  reasonably  fit  for  the  contem- 

41  Md.  389 ;  Gammell  v.  Gunby,  52  Ga.  plated    purpose.     Spurr   v.    The  Albert 

504.    But  see  Dickson  v.  Jordan,  7  Ired.  Mining  Co.  2  Hannay  (N.  B.),  361.    A. 

166;    Sterens  v.  Smith,  21  Vt.  90;   Van  bought  of  B.  certain  soap-frames  which 

Wyck  V.  Allen,  69  N.  Y.  61 ;  Baker  v.  Ly>  were  by  the   contract  warranted    to  be 

man,  38  U.  C.  Q.  B.  498.    The  plaintiffii  **  new  fmmes,  with  all    nuts  and  bolts 

were  oil  manufacturers  at  St.  John,  and  in  complete  and  perfect.''    A.  had  previously 

1876  contracted  with  the  defendants  for  inspected  the  separate   parts   Hallan«. 

the  purchase  of  2,000  tons  of  good,  pare,  of  the  frames.    Upon  the  trial   ^^^^'^' 
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theBciier'8  was  Stated  by  Tindal  C.  J.  in  Brown  v.  Edgington  (r) 
Brown  r.  ^  ^^  *^®  result  of  the  authorities  as  they  then  stood. 
Edgington.   Jones  V.  Bright  («)  had  previously  settled  the  rule  that  a 


of  an  action  for  a  breach  of  the  above  war- 
ranty, it  was  proved  and  found  by  the 
jury  that,  though  new,  and  having  the 
proper  number  of  nuts  and  bolts,  the 
frames  were  not  reasonably  fit  for  the  pur- 
pose of  making  soap,  and  it  was  held  that 
this  was  sufficient  to  sustain  a  declaration 
that  the  defendant  warranted  the  frames 
to  be  tit  for  the  purpose  of  making  soap. 
Mallan  v.  Radloff,  17  C.  B.  N.  S.  588. 
See  French  v.  Yining,  102  Mass.  135, 136; 
Gossler  v.  Eagle  Sugar  Refinery,  103  lb. 
331.  In  Dounce  v.  Dow,  64  N.  Y.  411, 
it  appeared  that  the  defendant  ordered  of 
the  plaintiff,  a  dealer  in  iron,  but  not  a 
manufacturer  of  it,  ten  of  "XX  pipe 
iron,*'  to  be  used  in  the  manufacture  of 
castings  for  farming  implements,  which 
required  soft,  tough  iron.  Plaintiff  for- 
warded iron  of  the  brand  specified  and 
billed  it  as  such,  which  was  accepted  by 
defendant  without  testing,  and  a  large 
portion  of  it  had  been  used  when  it  was 
discovered  to  be  hard  and  brittle  and  unfit 

Dounoe  v.  ^^^  t*'®  required  purpose.  In 
Dow.  an  action  upon  a  note  given 

for  the  purchase-money,  wherein  defend- 
ant set  up  as  a  counter-claim  the  damages 
sustained  by  the  use  of  the  iron,  Church 
C.  J.  said  :  "  The  words  *  pipe  iron '  re- 
ferred to  the  furnace  where  manufactured, 
and  'XX'  to  the  brand  indicating  the 
quality.  The  plaintiff  was  not  a  manu- 
facturer, but  a  dealer  in  '  pig  metals,'  and 
w^as  not  presumed  to  know  the  precise 
quality  of  every  lot  of  pigs  bought  and 
sold  by  him,  bearing  that  brand,  and 
hence  cannot  bo  held  to  have  warranted 
that  the  pigs  in  question  were  of  any  cer- 
tain quality.  Hoe  v.  Sanborn,  21  N.  Y. 
552.  There  was  no  fraud.  Both  parties 
supposed,  doubtless,  that  the  iron  was  first 
quality  for  the  purpose  for  which  it  was 


intended.  But  it  is  not  enough  that  the 
plaintiff  knew  such  purpose.  Bartlett  r. 
Hopkins,  34  N.  Y.  118.  The  defeDdasc 
should  have  exacted  a  specific  warrantr, 
and  then  both  parties  would  hare  acted 
understandingly.  If  the  defendant  had 
ordered  '  XX '  pipe  iron,  which  was  toit|^ 
and  soft,  and  fit  for  manufactnriog  agri- 
cultural implements,  and  the  plaiotiff  had 
agreed  to  deliver  iron  of  that  qualitr,  a 
warranty  would  have  been  establiFbcd 
which,  probably,  within  the  case  of  Day 
V.  Pool,  52  N.  Y.  416,  would  have  sur- 
vived the  acceptance  of  the  article.  Here 
both  parties  acted  in  good  faith.  The 
defendant  ordered  simply  *  XX '  pipe  iron, 
supposing  that  such  iron  was  always 
tough  and  soft.  The  plain tiflf  forwarded 
the  iron  under  the  same  impression.  The 
iron  proved  to  be  brittle  and  hard,  and  the 
question  is,  which  party  is  to  bear  the  loss ! 
The  plaintiff,  in  the  absence  of  fraud,  was 
only  bound  by  his  contract,  which  was  to 
deliver  'XX'  pipe  iron,  and  we  are  now 
assuming  that  such  iron  was  delivered. 
If  so,  he  was  relieved  from  liability."  Wil- 
son V.  Dunville,  4  L.  R.  Ir.  249,  was  an 
action  for  breach  of  an  alleged  warranty 
that  certain  grains  sold  by  the  defendant 
to  the  plaintiff  were  fit  for  cattle  feeding. 
The  defendant  was  an  extensive  distiller, 
and  was  in  the  habit  of  selling  *'  distillery 
grains,"  which  consist  of  what  remains  of 
the  com  used  in  the  manufacture  of  whia> 
key,  after  it  has  been  subjected  to  the  proc- 
esses resorted  to  in  the  manufacture  of  that 
liquor.  These  sales  were  conducted  under 
printed  rules  which  classified  the  custom- 
ers. The  plaintiff  was,  and  had  been  for 
several  years,  one  of  a  lot  known  as  "  spe- 
cial customers,"  who  guaranteed  to  take 
a  certain  quantity  each  week.  For  the 
season  of  1877-78  the  plaintiff  was  on  the 


(r)  2  M.  &  G.  279 ;  [Bigelow  v.  Boxall,     Engine  Co.  2  Pugsley  &  Burbridge  (N. 
38  U.  C.  Q.  B.  452 ;  Morrow  i;.  Waterous    B.),  509.] 

(s)  5  Bing.  533 ;  \ante,  §  657,  and  notes.] 
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manafacturer  impliedly  warranted  an  article  sold  by  him  jones  v. 
to  be  fit  for  the  purpose  stated  by  the  buyer  to  be  in-   ^"s**^- 

ten  o'clock  delivery  list  of  each  Friday  for  fendant  is  not  a  manafacturer  of  grains,  in 
twenty  bushels  a  week.    On  the  ISth  of  the  sense  in  which  that  word  is  used  in 
March  a  fire  occurred  at  the  distillery,  and  reference  to  implied  warranties  of  fitness, 
on  the  Friday  next  after  the  fire  the  plain-  No  doubt  he  reduces  com  into  the  condi- 
tiff  did  not  send  for  grain,  but  did  send  on  tion  of  grains,  bat  he  does  so  solely  in  the 
Friday  the  22d.  On  that  occasion  the  plain-  course  of  the  manufacture  of  another  article 
tiff's  servant  saw  the  bulk  of  grain  lying  in  —  whiskey.    His  position  as  producer  cf 
the  distillery  yard,  which  yard  he  was  en-  these  grains  lacks  the  element  upon  which, 
abled  to  enter  by  reason  of  damage  done  in  my  mind,  the  liability  of  the  manufact- 
by  the  fire.    The  grain  delivered  came  urer  rests,  viz.  the  power  so  to  control 
from  this  bulk ;  usually  the  servant  did  the  manufacturing  process  that  a  given 
not  see  the  bulk,  but  received  a  quantity  result  in  the  manufactured  article  can  be 
through  a  turnstile.    It  appeared  that  the  arrived  at.     To  attempt  to  alter  or  control 
plaintiff  bought  the  grain  for  the  purpose  the  processes  of  the  manufacture  of  whis* 
of  feeding  cattle,  and  there  was  evidence  key,  for  the  purpose  of  altering  the  char- 
that  the  defendant  knew  of  this  purpose,  acter  of  the  grain  produced,  would  be  in- 
It  also  appeared  that  the  grain  delivered  consistent  with  the  assumption  which,  on 
on  the  22d  contained  lead,  which  caused  the  evidence,  I  think  I  am  bound  to  make, 
the  death  of  several  of  the  plaintiflf  s  cattle.  —  that  the  sole  object  of  the  manufacture 
The  defendant's  counsel,  at  close  of  plain-  is  to  produce  whiskey?"    This  case  was 
tiffs  case,  asked  for  a  nonsuit,  on  what  again  before  the  court  in  6  L.  R.  Ir.  210, 
grounds  does  not  appear.    It  was  held  in  the  form  of  an  action  for  breach  of 
that  it  should  have  been  granted.    Palles  warranty  and  fraudulent  representations, 
C.  B.  said  :  ''  This  brings  me  to  the  sec-  as  to  the  quality  of  the  grain.    It  was  ad- 
ond  question  :  is  the  warranty  relied  on,  mitted  that  there  was  no  evidence  of  fraud, 
viz.  that  the  grains  were  fit  for  feeding  but  under  the  ruling  of  the  court,  a  verdict 
cattle,  implied  in  such  a  contract  for  sale  was  had  for  the  plaintiff,  on  the  ground 
as  that  upon  which  the  former  deliveries  of  a  breach  of  warranty,  with  leave  for 
were  made?  It  was  a  contract  to  supply  a  the  defendant  to  move  to  have  the  jndg- 
product  which,  although  resulting  f^om  a  ment  entered  for  him  if  the  judge  should 
manufacture  carried  on  by  the  defendant  have    directed    a   verdict    in    his    favor, 
for  the  purpose  of  producing  another  ar-  The  motion  was  refused,  and  Palles  C.  B. 
tide,  viz.  whiskey,  was  an  article  in  which  said  :    "  We  held  on  a  former  argument 
the  defendant  dealt.    It  was  an  article  of     that  under  the  circumstances  of  the  sale 
which,  according  to  the  usage,  the  pur-     the  contract  implied  was  (not  that  the 
chaser  had  not  an  opportunity  of  inspec-  grains  were  fit  for  cattle  feeding,  but)  that 
tion  before  delivery,  and  it  was  bought  by     the  thing  sold  reasonably  answered  the  de- 
the  plaintiff,  to  the  defendant's  knowledge,     scription  of  grains.    The  plaintiff  bought 
for  the  purpose  of  feeding  cattle.    But  on     the  substance  in  question  for  the  purpose, 
the  other  hand  there  does  not,  upon  the     known  to  the  defendant,  of  applying  it  to 
evidence,  appear  to  have  been  more  than     a  use  which  was  proved  to  be  an  ordinary 
one  description  of  grain  produced  in  the     (if  it  were  not  its  o/i/y  ordinary)  use,  cattle 
manufacture.    The  entire  (lot?)  so  pro-    feeding.    This  substance  —  but  not  to  the 
duced  was  treated  as  one  bulk,  and  each     knowledge  of  the  defendant  —  contained 
customer  was  supplied  out  of  so  much  of     an  admixture  of  fine  particles  of  lead  to 
the  bulk  as  remained  at  the  time  appointed     such  an  extent  that  (according  to  the  find* 
for  his  attendance.    I  think  the  liability     ing  of  the  jury)  it  did  not  reasonably  an- 
of  the  defendant  is  as  a  dealer  and  not  a    swer  the  description  of  grains."] 
manufacturer.     In  my  opinion,  the  de- 

42 
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tended ;  and  Chanter  v.  Hopkins  (t)  bad  settled  that  where  the 
Chanter  v.  buyer  had  bought  a  specific  article  from  the  manufact- 
Hopkins.      ^j.^j.  Qjj  jjjg  ^^^  judgment,  believing  it  would  answer  a 

particular  purpose,  he  was  bound  to  pay  for  it  although  disap- 
pointed in  the  intended  use  of  it.  (w)  In  Brown  v.  Edgington,  (-r) 
the  judges  all  intimated  that  there  was  no  difference  in  the  case 
of  a  sale  by  a  manufacturer  or  any  other  vendor  in  such  cases, 
but  the  point  was  not  necessary  to  the  decision  of  the  contro- 
versy then  before  the  court,  for  the  vendor  had  undertaken  to 
have  the  goods  manufactured  for  the  purpose  needed  by  the 
buyer,  (y) 

§  662.  In  Shepherd  v.  Pybus,  (z)  where  the  sale  was  of  a  barge 
Shepherd  ^Y  ^^^  builder^  although  the  purchaser  had  inspected  it 
V,  Pybus,  after  it  was  built,  yet  as  he  had  had  no  opportunity  of 
inspecting  it  during  its  progress,  it  was  held  that  there  was  an  im- 
plied warranty  by  the  vendor,  as  the  manufacturer,  against  such 

defects,  not  apparent  by  inspection,  as  rendered  the  bai^  unfit 

• 

{t)  4  M.  &  W.  399;  followed  bj  the  bulls.     The    agent   selected   one   which 

queen's  bench  in  Ollivant  t;.  Bay  ley,  5  Q.  proved  to  be  useless  for  the  purposes  for 

B.  288.  which  he  was  bought.    It  was  held  that 

{u}  [Upon  the  sale  of  a  specific  article  there  was  no  implied  warranty  on  the  ren- 

Baieofipa-     then  present  and  subject  to  dor's  part  of  fitness  for  the  required  par- 

suWe^t'to*      ejtamination,  no  warranty  of  pose.    Snelgro?e  v,  Bruoe,  16  U.  C  C.  P. 

ezuuina-        its  quality  or  fitnesa  for  a  par-  561,  stated  §  602,  note  (x^),  ante ;  Uighi 

warnnty  of    ^icular  use  will   be  implied,  v.  Bacon,  126  Mass.  10.] 
flta«u.           though  the  seller  is  aware  that        {x)    See,   also,   Laing   v.    Fidgeon,  6 

the  article  is  purchased  specially  for  such  Taunt.  108 ;  Gray  v.  Cox,  4  B.  &  C.  108 ; 

use.    Deming  i;.  Foster,  42  N.  H.  165.   In  Okell  v.  Smith,  1   Stark.  107;  Gardioer 

this  case  (p.  174)  Bell  C.  J.  said:  ''  The  v.  Gray,  4  Camp.  144;  Bluett  v.  Osborne, 

negotiation  was  not  for  a  yoke  of  oxen  to  1  Stark.  384. 

do  work  upon  a  farm.    The  purchase  was         (y)  See  authorities  in  preceding  now; 

of  the  particular  oxen  here  in  question,  [Misner  v.  Granger,  4  Gihnan,  69;  Le- 

then  under  the  observation  of  the  parties,  flore  v.  Justice,  1  Sm.  &  M.  381 ;  Howard 

and  though  both  parties  understood  that  v,  Hoey,  23  Wend.  351 ;  Hart  v,  Wright, 

they  were  purchased  expressly  to  do  the  17  lb.  267.]     See,  also,  the  observations 

work  upon  a  farm,  yet,  in  such  a  case,  the  of  the  judges  on  this  general  principle, 

law  implies  no  warranty  as  to  their  fitness  in  lieadhead  v.  Midland  Railway  Co.  L. 

for  that  use.    The  purchaser  had  oppor-  R.  2  Q.  B.  412;  and  the  cases  ojitr,  §§ 

tunity  to  require  an  express  warranty,  if  431,  432,  as  to  the  liability  of  the  vendor, 

he  thought  proper."    In  County  of  Sim-  when  manufacturer,  to  third  persons  for 

Co.  of  Sim-      coe  Ag.  Soc.  r.  Wade,  12  U.  neglect  and  improper  manufacture.     [See 

ooe  Ag.  Soc.     C..Q.  B.  614,  an  agricultural  the  remarks  of  Brett  J.  A.  upon  Headhead 

society  sent  a  man  to  buy  a  v.  Midland  By.  Co.  in  Randall  v.  Newsoo, 

bull  for  use  in  breeding,  of  which  pro-  2  Q.  B.  Div.  102,  110,  111.] 

posed  use  the  vendor  was  aware.    The         (z)  3  M.  &  G.  868. 

vendor  gave  the  agent  the  choice  of  two 
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for  use  as  an  ordinary  barge,  (a)  but  that  there  was  no  implied 
warranty  that  the  barge  was  fit  for  the  precise  use  for  which  the 
buyer  intended  it,  but  which  was  not  communicated  by  him  to  the 
vendor.     In  this  case  the  reporter  states  that  it  was  proved  that 
the  defendant  knew  the  purpose  for  which  the  plaintiff  wanted 
the  barge  (p.  871)  ;  but  Tindal  C.  J.  said  in  the  judgment,  that 
there  was  not  "  any  evidence  of  distinct  notice  or  of  a  declaration 
to  the  defendant,  at  the  time  the  plaintiff  inspected  the  barge  or 
entered  into  the  contract,  of  the  precise  service  or  use  for  which 
the  barge  was  purchased  by  the  plaintiff."     Next  came    gurnby  v, 
Burnby  v.  BoUett  (b)  in  1847.    The  defendant,  a  farmer,   Boiiett. 
bought  a  pig  exposed  for  sale  by  a  butcher  :  the  plaintiff,  another 
farmer,  went  to  the  defendant  and  offered  to  purchase  the  pig 
which  the  latter  bad  just  bought,  and  the  sale  was  made  without 
any  express  warranty.     The  meat  turned  out  to  be  diseased,  and 
it  wds  held  that  there  was  no  implied  warranty  that  it  was  fit  for 
food  (although  the  vendor  must  have  known  it  was  intended  for 
that  purpose),  because  the  vendor  was  not  a  dealer  in  meat,  did 
not  know  that  it  was  unfit  for  food,  and  the  case  was  not  that  of 
a  person  to  whom  an  order  is  sent  and  who  is  bound  to  supply 
a  good  and  merchantable  article.     Here,  plainly,  the  purchaser 
bought  on  his  own  judgment. 

§  668.  In  1862  Emmerton  v.  Matthews  (c)  was  decided  in  the 
same  court,  where  the  vendor  was  a  general  dealer.  The  Emmerton 
defendant  was  a  salesman  in  Newgate  Street,  selling,  thews." 
on  commission,  meat  consigned  to  him,  and  the  plaintiff  was  a 
butcher  or  retailer  of  meat.  The  plaintiff  bought  a  carcass  from 
the  defendant,  which  appeared  to  be  good  meat.  The  plaintiff 
saw  it  exposed  for  sale,  bought  it  on  his  own  inspection,  and  there 
was  no  warranty.  The  defect  was  such  that  it  could  not  be  de- 
tected till  the  meat  was  cooked,  and  then  it  proved  to  be  unfit  for 
human  food.  The  court  held  that  there  was  no  implied  warranty, 
the  sale  being  of  a  specific  article,  the  buyer  having  had  an  oppor- 
tunity to  examine  and  select  it.  Here,  again,  the  purchaser 
bought  the  specific  chattel  on  his  own  judgment. 

§  664.  In  the  same  year  the  case  of  Bigge  v.  Parkinson  (d)  was 

(a)  See,  also,  Camac  v»  Warriner,  1  C.     [Ward  v,  Hobbs,  2  Q.  B.  Div.  331,  and  3 
B.  356.  lb.  150 ;  post,  §  671,  note  (u).] 

(h)  16  M.  &  W.  644.  ((/)  7  H.  &  N.  955;  31  L.  J.  Ex.  301, 

(c)  7  II.  &  N.*586;  31  L.  J.  Ex.  139;     Cam.  Scacc.     [See  Rcadhead  v.  Midland 

Rj.  Co.  L.  R.  4  Q.  B.  886.] 
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decided  in  the  exchequer  chamber,  the  court  being  composed  of 
Bjgge  V.      Cockbum  C.  J.,  and  Wightman,  Crompton,  Byles,  and 
Parkinson.    Keating  JJ.     The  defendant,  a  provision  dealer,  had 
made  a  written  offer  to  the  plaintiff  in  these  words :  ^^  I  hereby 
undertake  to  supply  your  ship,  the  Queen  Victoria^  to  Bombay, 
with  troop  stores,  viz.  dietary,  mess  utensils,  coals,  &c.  at  6/.  15s. 
6d.  per  head,  guarantied  to  pass  survey  of  the  Honorable  Hast 
India  Company* s  officers^  and  also  guaranty  the  qualities  as  per 
invoice. ^^     The  plaintiff  accepted  this  offer,  which  was  made  under 
an  advertisement  in  which  the  plaintiff  invited  tenders  for  the 
supply  of  provisions  and  stores  for  troops  which  he  had  contracted 
with  the  East  India  Company  to  convey  from  London  to  Boaibay. 
It  was  contended  by  the  defendant,  first,  that  the  express  war- 
ranty in  the  contract  excluded  any  implied  warranty ;  but  this 
was  overruled,  the  court  holding  it  to  be  an  express  condition  an- 
nexed to  the  ordinary  implied  warranty,  for  the  benefit  of  the 
buyer,  to  gu^rd  himself  against  any  rejection  of  the  goods  by  the 
officers  of  the  East  India  Company ;  secondly,  that  there  was  no 
warranty  implied  by  law  in  such  a  sale ;  but  the  court  held  that 
the  rule  now  under  consideration  (and  which  was  quoted  from 
Chitty  on  Contracts  (e))  is  the  correct  rule  of  law,  and  that 
"  where  a  buyer  buys  a  specific  article,  the  rule  caveat  emptor 
applies,  but  where  the  buyer  orders  goods  to  be  supplied  and  trusts 
to  the  judgment  of  the  sellers  to  select  the  goods  which  shall  be 
applicable  to  the  purpose  for  which  they  are  intended,  which  is 
known  to  both  the  parties,  ....  there  is  an  implied  warranty 
that  they  are  fit  for  that  purpose ;  and  there  is  no  reason  why 
such  a  warranty  should  not  be  implied  in  the  case  of  a  sale  of  pro- 
visions." 

§  665.  In  Macfarlane  v.  Taylor,  (/)  which  was  a  Scotch  appeal, 
Macfariane  ^^^  House  of  Lords  decided,  under  the  5th  section  of  the 
V,  Taylor,  act  19  &  20  Vict.  c.  60,  which  places  the  law  of  Soot- 
land  upon  this  subject  on  the  same  footing  as  our  own,  that  a 
vendor  was  responsible  in  damages  under  the  following  facts: 
Taylor  &  Co.  bought  of  Macfarlane  &  Co.  distillers,  of  Glasgow, 
a  quantity  of  spirits,  intended  by  the  purchasers  to  be  used  in 
barter  with  the  natives  on  the  coast  of  Africa,  which  purpose  was 
communicated  to  the  distillers,  and  they  agreed  to  give  to  the 
spirits  a  specified  shade  of  color,  to  make  them  resemble  rum.    In 

(e)  P.  420,  9th  ed.  (/)  L.  B.  1  Scotch  App.  245. 
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producing  this  color  they  made  use  of  logwood,  which,  although 
not  proved  to  cause  any  positive  injury  to  health,  dyed  the  secre- 
tions of  those  drinking  it,  so  as  to  make  them  of  the  color  of  blood, 
and  so  to  alarm  the  natives  that  the  spirits  were  unsalable.  Held 
that  this  was  a  breach  of  the  implied  warranty  that  the  goods 
should  be  fit  for  the  specified  purpose. 

§  666.  But  to  this  general  rule  there  is  this  exception,  that  no 
warranty  is  implied  where  the  parties  have  expressed  in 
words,  or  by  acts,  the  warranty  by  which  they  mean  to  excluded 
be  bound,  (jg)     Thus,  in  the  early  leading  case  of  Par-   there  is  an 
kinson  r.  Lee,  (K)  where  the  goods  were  hops,  sold  by  a   ^wrMty. 
fresh  sample  drawn  from  the  bulk,  it  was  held  that  .the  Parkinson 
warranty  resulting  from  the  sale  by  sample,  and  which  ^'     ®" 
was  satisfied  when  the  bulk  equalled  the  sample,  could  not  be  sup- 
plemented by  a  further  implied  warranty  that  the  goods  were 
merchantable.     And  in   Dickson  v.  Zizinia,  (i)   where  Djckson  v, 
there  was  an  express  warranty  that  a  cargo  of  Indian   Zizinia. 
corn  should  be  equal  to  the  average  of  the  shipments  of  Salonica 
of  that  season,  and  should  be  shipped  in  good  and  merchantable 
condition ;  it  was  held  that  this  warranty  could  not  be  extended 
by  implication  so  as  to  make  the  vendor  answerable  that  the  corn 
was  in  a  good  and  merchantable  condition /or  a  foreign  voyage^ 
although  the  contract  stated  that  the  corn  was  bought  for  that 
purpose.     Exprezsum  fadt  cessare  taciturn, 

§  667.  But  although  goods  sold  by  sample  are  not  in  general 
deemed  to  be  sold  with  an  implied  warranty  that  they  are  mer- 
chantable, the  facts  and  circumstances  of  the  case  may  justify  the 
inference  that  this  implied  warranty  is  superadded  to  the   ^^^  ^ 
contract.     In  Mody  v.  Gregson  (A)  the  defendant  agreed  Gregson. 
to  manufacture  and  supply  2,500  pieces  of  gray  shirting  accord- 
ing to  sample,  at  18«.  -6(2.  per  piece,  each  piece  to  weigh  seven 
pounds.     The  goods  were  manufactured,  delivered,  and  accepted 
by  the  plaintiflf's  agent  as  being  according  to  sample.   Sale  by 
and  they  probably  were  so,  although  the  fact  did  not  whether 
yery  distinctly  appear.     But  the  goods  contained  a  sub-  any  im- 

{g)  [See  Willard  v.  Sterens,  24  N.  H.        {h)  2  East,  314. 
271;    Lanier   v,   Auld,  1   Murph.  138;        (t)  10  C.  B.  602  ;  20  L.  J.  C.  P.  72. 
Deming  v.  Foster,  42  N.  H.  165;  Gill  v.        {k)  L.  R.  4  Ex.  49.  . 
Kaufman,  16  Kansas,  571.    See  McGraw 
V.  Fletcher,  35  Mich.  104.] 
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plied  war.    stance  called  china  clay  to  the  extent  of  fifteen  per  cent. 

r&Dtv  of 

merchant-  of  their  weifi^ht,  introduced  into  their  texture  by  the 
acter*o  "'  manufacturer  for  the  purpose  only  of  making  them  weigh 
goods.  ^^g  contract  weight  of  seven  pounds^  and  the  goods,  which 
otherwise  would  not  have  reached  the  required  weight,  were  thus 
rendered  unmerchantable.  The  defect  was  discovered  on  their 
arrival  at  Calcutta,  but  when  the  goods  were  accepted  from  the 
vendor  in  Manchester  the  purchaser  could  not  tell,  by  examina- 
tion or  inspection,  whether  they,  or  the  samples,  contained  any 
foreign  ingredient  introduced  to  increase  their  weight,  or  any 
other  than  the  usual  quantity  of  size  employed  in  making  such 
goods.  Under  these  circumstances  the  vendor  insisted,  iu  defence, 
on  the  general  proposition,  that  ^^  upon  a  sale  of  goods  by  sample, 
no  warranty  that  they  were  merchantable  could  be  implied/^ 
The  court  held  that  neither  inspection  of  bulk  nor  use  of  sample 
absolutely  excluded  an  inquiry  whether  the  thing  supplied  was 
otherwise  in  accordance  with  the  contract :  that  if  the  sellers  in 
this  case  had  expressly  agreed  to  deliver  merchantabh  gray  shirt- 
ing according  to  sample,  without  disclosing  that  the  goods  were 
rendered  unmerchantable  by  the  mixture  of  the  foreign  ingredient, 
they  would  have  been  liable :  and  that  the  facts  that  the  goods 
were  not  specific,  ascertained,  nor  inspected,  and  that  the  sample 
did  not  disclose  the  defect,  but,  on  the  contrary,  falsely  repre- 
sented on  its  face  a  merchantable  article,  taken  in  connection  with 
the  stipulation  that  the  goods  should  be  of  a  specified  weight, 
which,  if  properly  complied  with,  would  have  insured  a  merchant- 
able article,  amounted  altogether  to  a  contract  describing  the 
goods,  and  asserting  their  merchantable  quality.  The  vendor  was 
held  bound,  the  opinion  (by  Willes  J.)  containing  these  further 
significant  observations :  ^*  The  contract,  if  truly  fulfilled,  would 
have  given  the  buyer  a  merchantable  article :  and  we  need  not 
consider  whether  the  direction  to  the  jury  might  not  also  be  sus- 
tained upon  the  ground  that  the  seller  himself  made  the  sample^ 
and  must  be  taken  to  have  warranted  that  it  was  one  which  so  far 
as  his,  the  seller's  knowledge  went^  the  buyer  might  safely  act 
upon^  (0 

§  668.  Before  leaving  this  point  the  case  of  Longmeid  v.  HoUi- 
This  war-  day  (m)  must  be  noticed.  It  was  an  attempt  to  make 
[mp^i^edTn    ^^®  Vendor  responsible  to  a  third  person^  the  wife  of  the 

(/)  Compare  dicta  of  the  judges  in  Heil-        (m)  6  Ex.  761. 
butt  V.  Hickson,  antCf  §  651. 
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purchaser,  for  injury  resulting  from  the  bursting  of  a  favor  of 
lamp,  alleged  not  to  be  fit  for  the  purpose  for  which  it  sons. 
was  bought.     The  jury  negatived  fraud  on  the  part  of  i-onffmeid 
the  vendor,  or  any  knowledge  that  the  lamp  was  unfit  day. 
for  use.     The  case  was  put  on  the  ground  of  a  breach  of  duty  in 
the  shop-keeper  in  seUing  a  dangerous  article,  which  was  said  to 
give  a  right  of  action  in  favor  of  any  person  injured  by  its  use, 
though  not  a  party  to  the  contract.     But  the  court  held  that  the 
action  was  not  maintainable,  unless  the  facts  showed  such  a  fraud- 
ulent or  deceitful  representation  as  would  bring  it  witliin  the 
authority  of  Langridge  v.  Levy,  (n)  referred  to  ante^  §  431,  such 
action  by  third  persons  being  an  action  of  deceit,  founded  on  tort, 
and  not  on  contract. 

§  669.  It  is  said  that  there  is  an  implied  warranty  that  the  sub- 
ject-matter of  the  sale  exists,  and  is  capable  of  transfer  Existencu 
to  the  purchaser ;  but  this  seems  rather  to  come  under  ^i^  n"o^ 
the  definition  of  a  condition  precedent  than  a  warranty,   J^fJ^pf^e^i 

for  clearly  it  is  not  collateral  to  a  contract  of  sale  that  ^•fnnty 
•^  ^  out  a  con- 

there  should  be  a  subject-matter  on  which  it  can  take   dition. 

effect.     The  cases  have  already  been  referred  to  ante^  book  I. 
part  I.  ch.  iv.  Of  the  Thing  Sold. 

§  670.  Blackstone  says,  (o)  in  contracts  for , provisions  it  is  al- 
ways implied  that  they  are  wholesome,  and  that  if  they   is  there  an 
be  not,  an  action  on  the  case  for  deceit  lies  against  the  5i?arrantv, 
vendor.     He   gives  no  authority,  and   the   proposition   '"^^^^^^^ 
clearly  assumes  knowledge  of  the  unwholesomeness  on   ^<^-? 
the  part  of  the  vendor,  for  that  knowledge  is  an  essential  element 
in  the  action  for  deceit^  as  settled  in  Pasley  v.  Freeman  (jt?)  and 
the  cases  there  cited,  and  others  which  have  since  been  determined 
on  its  authority.     In  Chitty  on  Contracts  (jj)  the  learned  author 
says  that  ^^  it  appears  that  in  contracts  for  the  sale  of  provisions^ 
by  dealers  and  common  traders  in  provisions,  there  is  an  implied 
warranty  that  they  are  wholesome."  (r)     The  above  quoted  pas- 

(«)  2  M.  &  W.  519.  them  as   sound   and   whole-   8h»wC.  J. 

(o)  Vol.  3,  p.  166.  some,  because  the  very  offer  of 

{p)  3  T.  U.  51,  and  2  Sm.  L.  C.  71.  articles  of  food  for  sale  implies  this,  and 

(q)  P.  420,  9th  ed.  it  may  readily  be  presumed  that  a  com- 

(r)  [In  Winsor  u.  Lombard,  18  Pick,  mon  vendor  of    articles   of  food,   from 

Bale  of  pro-     ^^>  ^^*  Shaw  C.  J.  said  :  "  In  the  nature  of  his  calling,  knows  whether 

^^5*"°f !  ^       a  case  of  provisions,  it  will     thej  are  unwholesome  and  unsound  or 

what  U  the  > 

lUbiiicy  of      readily  be  presumed  that  the     not    From  the  fact  of  their  being  bad, 

rendor.  vendor  intended  to  represent    therefore,  a  false  and  fraudulent  represen. 
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sage  from  Blackstone  is  given  as  the  authority  for  this  statement, 
and  in  the  note  it  is  suggested  that  Emmerton  v.  Matthews,  («} 
so  far  as  it  contradicts  this  proposition,. is  not  law. 

§  671.  In  Bumby  v.  BoUett,  (t)  however,  all  the  old  authorities 
Burnby  v.  *^®  collected,  and  were  cited  in  argument,  and  Rolfe  B. 
Boiiett.  gai(j  that  the  cases  in  the  Year  Books  turned  on  the 
scienter  of  the  seller,  or  on  the  peculiar  duty  of  a  tavemer.  In 
rendering  judgment  in  that  case,  the  point  decided  was,  that  the 
farmer  who  sold  the  pig  was  not  liable  on  an  implied  warranty, 
because  none  of  the  authorities  suggested  the  existence  of  such  a 
warranty  except  in  cases  of  "  victuallers,  butchers,  and  other  com- 
mon  dealers   in   victuals ; "  (?i)   but   Parke  B.  intimated   quite 

tation  may  readily  be  presumed.   But  these  See  Van  Bracklin  v.  Fonda,  12  John.  468 ; 

reasons  do  not  apply  to  the  case  of  pro-  Marshall  v.  Peek,  1  Dana,  612;  Osgood  u. 

visions  packed,  inspected,  and  prepared  Lewis,  2  U.  &.  Gill,  495 ;   Humphreys  r. 

for  exportation  in  large  quantities  as  mer-  Comline,.8  Blatchf.  508 ;  Moses  r.  Mead, 

chandise/'    In  French  v.  Vining,  102  Mass.  1  Denio,  378 ;  Hoover  v.  Peters,  18  Mich. 

132,  Ames  J.  said  :  "  The  relation  of  the  61 ;  Divine  v.  McCormick,  50  Barb.  116 ; 

Language  of    huyer  to  the  seller  may  be  of  Davis  v.  Murphy,  14  Ind.  158;  McNangh- 

Amei  J.  gm»jj  ^  character  as  to  impose  ton  v.  Joy,  1  W.  N.  Cas.  (Phil.  1875)  470.] 

a  duty  upon  the  seller,  differing  very  little         (s)  7  R  &  N.  586;  31  L.  J.  Ex.  139. 

from  a  warranty.    The  circumstances  at-  [Emmerton  v.  Matthews  is  stated  §  663, 

tending  the  sale  may  be  equivalent  to  a  ante.] 
distinct  affirmation  on  his  part  as  to  the        (0  16  M.  &  W.  644. 
quality  of  the  thing  sold.   A  grocer,  for  in-         (u)  [It  has  been  held  that  there  is  a 

stance,  who  sells  at  retail,  may  be  presumed  very  plain  distinction  between  selling  pro- 

to  have  some  general  notion  of  the  uses  visions  for   "  domestic  use,"    AUec«d  dia- 

which  his  customers  will  probably  make  of  and  selling  them  as  articles   ^^^^^^ 

the  articles  which  they  buy  of  him.   If  they  of  merchandise,  to  one  who 


purchase  flour  or  sugar  or  other  articles     does  not  intend  them  for  im.   f^. 


of  daily  domestic  use  for  their  families,  or  mediate  consumption,  but  to 

grain  or  meal  for  their  cattle,  the  act  of  sell  again ;  in  the  latter  case  there  is  do 

selling  to  them  under  such  circumstances  is  implied  warranty.    Winsor  v.  Lombard, 

equivalent  to  an  affirmation  that  the  things  18  Pick.  57,  61,  62;  Moses  v.  Mead,  1 

sold  are  at  least  wholesome  and  reasonably  Denio,  378;   S.  C.  5   lb.  617;   Hart   v. 

fit  for  use ;  and  proof  that  he  knew,  at  the  Wright,  17  Wend.  267 ;  Emerson  v.  Bri^- 

time  of  the  sale,  that  they  were  not  whole-  ham,  10  Mass.  197  ;  Hyland  v.  Sherman, 

some  and  reasonably  flt  for  use,  would  be  2  E.  D.  Smith,  234 ;  Goldricb  p.  Ryan, 

enough  to  sustain  an  action  against  him  3  lb.  324 ;   Goad  v,  Johnson,  6   Heisk. 

for  deceit,  if  he  had  not  disclosed  the  true  (Tenn.)  340;  Ryder  v.  Neitge,  21  Minn. 

state  of  the  facts.    The  buyer  has  a  right  70.    In  Howard  v,  Emerson,  1 10   Mass. 

to  suppose  that  the  thing  which  he  bnys  321,  Morton  J.  said:  "The  defendants 

under  such  circumstances  is  what  it  ap-  contend  that  where  articles  of  food  are 

pears  to  be,  and  such  purchases  are  usually  sold  for  immediate  domestic  nse  there  is 

made  with  a  reliance  upon  the  supposed  an  implied  warranty  or  representation  that 

skill  and  actual  knowledge  of  the  vendor."  they  are  sound  and  fit  for  food,  and  that 

This  matter  is  well  explained  by  Sewall  J.  the  case  at  bar  falls  within  this  exception 

in  Emerson  v.  Brigham,  10  Mass.   197.  to  the  general    rule.    Van    Bracklin  v. 
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plainly  that  in  his  opinion  the  general  proposition  was  not  main- 
tainable. The  notion  of  an  implied  warranty  in  such  cases  ap- 
pears to  be  an  untenable  inference  from  the  old  statutes  which 
make  the  sale  of  unsound  food  punishable.  The  learned  baron, 
after  explaining  this,  said :  ^*  The  statute  51  Henry  8,  of  the  pil- 
lory and  tumbrily  and  assize  of  bread  and  ale,  applies  only  to  vint- 
ners, brewers,  butchers,  and  cooks.  Amongst  other  things,  in- 
quiry is  to  be  made  of  the  vintners'  names,  and  how  they  sell  a 
gallon  of  wine,  or  if  any  corrupted  wine  be  in  the  town,  or  such 
as  is  not  wholesome  for  man's  body ;  and  if  any  butcher  sells  con- 
tagious flesh,  or  that  died  of  the  murrain,  or  cooks  that  seethe 
unwholesome  flesh,  &c.  Lord  Coke  goes  on  to  say  that  Britton, 
who  wrote  after  the  statute  51  Henry  8,  and  following  the  same, 
saith  :  *  Puis  soit  inquise  de  ceux  queux  achatent  per  un  manner 
de  measure  et  vendent  per  meinder  measure  faux,  et  ceux  sont 
punis  come  vendors  des  vines,  et  anxi  ceux  que  serront  atteint  de 
faux  auues,  et  faux  poys,  et  auxi  les  macegrives  (macellarii,  (x) 
butchers),  et  les  gents  que  de  usage  vendent  a  tres-passants  (pas- 
Fonda,  12  John.  468.  Bat  we  think  that  2  Q.  B.  Div.  331,  that  he  impliedly  repre- 
this  exception,  if  established,  does  not  ex-  sents  that  they  are,  so  far  as  he  knows, 
tend  beyond  the  case  of  a  dealer  who  sells  not  infected  with  any  conta-  ^^A  v. 
provisions  directly  to  the  consumer  for  gions  disease  dangerous  to  Hobbs. 
domestic  use.  In  such  cases  it  may  be  animal  life ;  and  a  condition  of  sale  that 
reasonable  to  infer  a  tacit  understanding,  they  are  to  be  "  taken  with  all ,  faults " 
which  enters  into  the  contract,  that  the  does  not  negative  or  qualify  this  represen- 
provisions  are  sound.  The  relation  of  the  tation.  But  on  appeal  this  decision  was 
buyer  to  the  seller  and  the  circumstances  reversed.  Ward  v,  Hobbs,  3  Q.  B.  D.  150. 
of  the  sale  may  raise  the  presumption  that  Bramwell  L.  J.  said  :  " .  .  .  Before  a  man 
the  seller  impliedly  represents  them  to  be  can  complain  of  a  fraud  he  must  show  there 
sound.  But  the  same  reasons  are  not  ap-  is  something  done  intentionally  to  deceive 
plicable  to  the  case  of  one  dealer  selling  to  him  as  an  individual,  or  as  one  of  a  class, 
another  dealer ;  and  we  think  the  rale  is  or  as  one  of  the  public ;  and  it  is  not 
settled  that  in  the  sale  of  provisions,  in  the  enough  that  he  shows  ceruin  conduct  not 
course  of  general  commercial  transactions,  done  with  that  view  or  intent,  but  which 
the  maxim  caveat  emptor  applies,  and  there  may  have  that  consequence.  Now,  send- 
is  no  implied  warranty  or  representation  ing  infected  pigs  to  market  is  not  a  deceit 
of  quality  or  fitness."  And  so  it  was  held  on  the  public.  The  person  sending  them 
in  the  above  case,  that  where  a  farmer  is  committing  a  breach  of  the  law,  and  is 
sells  a  live  cow  to  retail  butchers,  he  does  risking  its  consequences,  but  he  is  not 
not  thereby  impliedly  warrant  that  she  is  fit  making  a  representation  of  any  sort  or 
for  food,  although  the  farmer  knows  that  kind."  Hill  v.  Balls,  2  H.  &  N.  302.] 
they  buy  her  for  the  purpose  of  cutting  (x)  Macellarii,  rather,  sellers  of  meat  in 
up  into  beef  for  immediate  domestic  use.  shambles ;  but  "  macegrieis,"  by  Termes 
Where  a  person  sends  animals  destined  de  la  Ley,  means  those  who  sell  wittingly 
for  human  food  to  a  public  market  for  stolen  meat, 
sale,  it  was  once  held,  in  Ward  v.  Hobbs, 
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sengers)  mauvaise  vians  corrumpus  et  wacrus  et  noas  aatrement 
perillous  a  la  saunty  de  home,  encoantre  le  forrae  de  statutes.' 
This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9 
Hen.  6,  63,  that  *  the  warranty  is  not  to  the  purpose,  for  it  is  or- 
dained that  none  shall  sell  corrupt  victuals ;  *  and  what  is  said  by 
Tanfield  C.  B.  and  Altham  B.,  Cro.  Jac.  197,  ^  that  if  a  man  sell 
corrupt  victuals  without  warranty,  an  action  lies,  because  it  is 
against  the  commonwealth  ;  ^  and  also  explains  the  note  of  Lord 
Hale,  in  1st  Fitzherbert's  Natura  Brevium,  94,  that  there  is  a 
diversity  between  selling  corrupt  wines  as  merchandise^  far  there 
an  action  on  the  case  does  not  lie  without  warranty  ;  otherwise,  if 
it  be  for  a  taverner  or  victualler,  if  it  prejudice  any^  (y) 

§  672.  It  is  submitted  that  it  results  clearly  from  these  authori- 
ties that  the  responsibility  of  a  victualler,  vintner,  brewer,  butcher, 
or  cook,  for  selling  unwholesome  food,  does  not  arise  out  of  any 
contract  or  implied  warranty,  but  is  a  responsibility  imposed  by 
statute,  (2)  that  they  shall  make  good  any  damage  caused  by  their 
sale  of  unwholesome  food.  Emmerton  ».  Matthews,  therefore, 
when  applying  the  maxim  of  caveat  emptor  to  the  sale  of  an  arti- 
cle of  food,  even  when  the  vendor  is  a  general  dealer,  if  the  buj'er 
has  bought  on  his  own  judgment,  without  express  warranty,  does 
not  seem  to  be  at  all  in  contradiction  with  the  earlier  authorities, 
as  explained  in  Burnby  v.  BoUett,  by  Parke  B.  (2^) 

§  673.  An  implied  warranty  has  been  imposed  on  the  vendor  in 
Implied  certain  sales  by  the  "  Merchandise  Marks  Acts,  1862  " 
Ty'^^m  (25  &  26  Vict.  c.  88),  of  which  the  19th  and  20th  sec- 
""ackaffes  ^^^^^  ^^e  in  the  following  language :  "  In  every  ease  in 
26  &  26  which  at  any  time  after  the  thirty-first  day  of  December, 
Vict.  c.  88.  one  thousand  eight  hundred  and  sixty-three,  any  person 
Sect.  19.  gjjaii  sell,  or  contract  to  sell  (whether  by  writing  or  not), 
to  any  other  person  any  chattel  or  article  with  any  trade-mark 
thereon,  or  upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrap- 

iy)  See,  also,  remarka  of  Mellor  J.  on  gnage  which  seenui  to  sapport  the  doc- 

Emmerton  v.  Matthews,  <ude,  §  657.  trine  that  there  is  a  peculiar   obeemOoM 

(z)  All  the  old  statutes  referred  to  by  implied  warranty  of  quality  in   ^^^^ 

Parke  B.,  and  many  others  of  a  similar  the  sale  of  provisions.    But  it 

kind,  were  swept  away  by  the  repealing  is  submitted  that  the  case  is  simply  the 

act,  7  &  8  Vict.  c.  24.  ordinary  one  of  the  vendee  relying  upon 

(«i)  [See  Ward  v,  Hobbs,  L.  R.  2  Q.  the  judgment  of  the  vendor,  when  there  is 

B.  D.  331,  and  3  lb.  150.    In  Burch  v,  no  opportunity  for  the  vendee  to  inspect 

Spencer,  15  Hun,  504,  the  court  used  Ian-  the  goods,] 
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per,  band,  reel,  ticket,  label,  or  other  thing  together  with  which 
such  chattel  or  article  shall  be  sold  or  contracted  to  be  sold,  the 
sale  or  contract  to  sell  shall  in  every  such  case  be  deemed  to  have 
been  made  with  a  warranty  or  contract  by  the  vendor  to  or  with 
the  vendee  that  every  trade-mark  upon  such  chattel,  or  article,  or 
upon  any  such  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing  as  aforesaid,  was  genuine 
and  true,  and  not  forged  or  counterfeit,  and  not  wrongfully  used, 
unless  the  contrary  shall  be  expressed  in  some  writing  signed  by 
or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the 
vendee.     In  every  case  in  which  at  any  time  after  the 

Sect.  20 

thirty-first  day  of  December,  one  thousand  eight  hun- 
dred and  sixty-three,  any  person  shall  sell  or  contract  to  sell 
(whether  by  writing  or  not)  to  any  other  person  any  chattel  or 
article  upon  which,  or  upon  any  cask,  bottle,  stopper,  vessel,  case, 
cover,  wrapper,  band,  reel,  ticket,  label-,  or  other  thing  together 
with  which  such  chattel  or  article  shall  be  sold,  or  contracted  to 
be  sold,  any  description,  statement,  or  other  indication  of  or  re- 
specting the  number,  quantity,  measure,  or  weight  of  such  chattel 
or  article,  or  the  place  or  country  in  which  such  chattel  or  article 
shall  have  been  made,  manufactured,  or  produced,  the  sale  or  con- 
tract to  sell  shall  in  every  such  case  be  deemed  to  have  been  made 
with  a  warranty  or  contract  by  the  vendor  to  or  with  the  vendee 
that  no  such  description,  statement,  or  other  indication  was  in  any 
material  respect  false  or  untrue,  unless  the  contrary  shall  be  ex- 
pressed in  some  writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee." 
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Vendor's 
first  duty 
is  delivery. 

Different 
senftes  in 
which  the 
word  '*  de- 
livery" is 
used. 

that  the 


Afteb  the  contract  of  sale  has  been  completed,  the  chief 
and  immediate  duty  of  the  vendor,  in  the  absence  of 
contrary  stipulations,  is  to  deliver  the  goods  to  the  par- 
chaser  as  soon  as  the  latter  has  complied  with  the  con- 
ditions precedent,  if  any,  incumbent  on  him.  There  is 
no  branch  of  the  law  of  sale  more  confusing  to  the  stu- 
dent than  that  of  delivery.  This  results  from  the  fact 
word  is  unfortunately  used  in  very  different  senses,  and 
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onless  these  different  significations  are  carefully  borne  in  mind, 
the  decisions  would  furnish  no  clue  to  a  clear  perception  of  prin- 
ciples. 

§  675.  First.  The  word  delivery  is  sometimes  used  with  refer- 
ence to  the  passing  of  the  property  in  the  chattel,  (a)  sometimes  to 
the  change  of  the  possession  of  the  chattel :  in  a  word,  it  is  used 
in  turn  to  denote  transfer  of  title^  or  transfer  of  possession.  (6) 
Secondly.  Even  where  "  delivery  "  is  used  to  signify  the  transfer 
of  possession,  it  will  be  found  that  it  is  employed  in  two  distinct 
classes  of  cases ;  one  having  reference  to  the  formation  of  the  con- 
tract, the  other  to  the  performance  of  the  contract.  When  ques- 
tions arise  as  to  the  "  actual  receipt "  which  is  necessary  to  give 
validity  to  a  parol  contract  for  the  sale  of  chattels  exceeding  101,  in 
value,  the  judges  constantly  use  the  word  "  delivery  "  as  the  cor- 
relative of  that  "  actual  receipt."  (c)  After  the  sale  has  been 
proven  to  exist,  by  delivery  and  actual  receipt,  there  may  arise  a 
second  and  distinct  controversy  upon  the  point  whether  the  vendor 
has  performed  his  completed  bargain  by  delivery  of  possession  of 
the  bulk  to  the  purchaser.  Thirdly.  Even  when  the  subject  under 
consideration  is  the  vendor's  delivery  of  possession  in  performance 
of  his  contract,  there  arises  a  fresh  jsource  of  confusion  in  the  dif- 
ferent meanings  attached  to  the  word  ^^  possession."  In  general 
it  would  be  perfectly  proper,  and  even  technical,  to  speak  of  the 
buyer  of  goods  on  credit  as  being  in  possession  of  them,  although 
the  actual  custody  may  have  been  left  with  the  vendor.  The 
buyer  owns  the  goods,  has  the  right  of  possession,  may  take  them 
away,  sell  or  dispose  of  them  at  bis  pleasure,  and  maintain  t]V)ver 
for  them,  (c^)  Yet,  if  he  become  insolvent,  the  vendor  is  said  to 
have  retained  possession,  (d)     Again,  if  the  vendor  has  delivered 

(a)  As,  for  instance,  in  the  opinion  of  lute.    Wells  J.  in  Upton  v,  Sturbridge 

Park  J.  in  Dixon  v.  Tates,  5  B.  &  Ad.  Cotton  Mills,  111  Mass.  453.] 

340.  (c)  [See  th^  language  of  Bigelow  J.  in 

(6)  [Colt  J.  in  Morse  v.  Sherman,  106  Marsh  v.  Hyde,  3  Graj,  331,  333,  334. 

Mass.  433.    "Delivery,"  as  applied  to  a  In  Boardman  v,  Spooner,  13  Allen,  357, 

Delivery  u      change  of  possession  in  pnr-  Foster  J.  said:  "The  statute  is  silent  as 

e£ange  of       Buance  of  a  sale,  ordinarily  to  the  delivery  of  goods  sold,  which  is  the 

poeeeieion.      inclades  both  the  act  of  the  act  of  the  seller.    It  requires  the  accept- 

vendoT  in  transferring  the  property  and  ance  and  receipt  of  some  part  thereof, 

that  of  the  vendee  in  receiving  it.    If  un-  which  are  subsequent  acts  of  the  buyer."] 

accompanied  by  any  word,  or  act,  or  cir-  (c^)  [Newcomb  v.  Cabell,  10  Bush  (Ky.), 

cumstance  to  indicate  that  it  is  qualified  460 ;  Taylor  v.  Twenty-five  Bales  of  Cot- 

or  made  subject  to  a  condition,  the  vendee  ton,  26  La.  An.  247.] 

has  a  right  to  understand  it  to  be  abso-  (d)  [Although,  as  between  vendor  and 
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the  goods  to  a  carrier  for  conveyance  to  the  purchaser,  he  is  said 
to  have  lost  his  lien,  because  the  goods  are  in  the  buyer's  posses- 
purchaser,  and  as  against  strangers  and  them  to  appellant  whenever  he  should 
trespassers,  the  title  to  personal  property  send  for  them.  These  goods  were  seized 
passes  hy  sale  without  delivery,  the  same  hy  creditors  of  Maguire,  and  it  was  hdd 
rule  does  not  operate  against  suhsequent  that  there  had  not  been  sufficient  delivery 
purchasers,  attaching  creditors,  and  others  as  against  them,  although  the  officer  had 
DeUrery  aa  standing  in  like  relation.  To  been  told  before  he  seized  the  goods  tliat 
to  third  per-  render  a  sale  valid  against  they  were  the  appellant's.  In  Dojle  v. 
these  there  must  be  a  deliv-  Lasher,  16  U.  C.  C.  P.  263,  A.  bought  a 
ery,  actual  or  constructive,  of  the  prop-  number  of  sheep  from  B.,  paying  him  a 
erty  sold.  Packard  v.  Wood,  4  Gray,  part  of  the  purchase  money  then  and  the 
307 ;  Vining  v,  Gilbrcth,  39  Maine,  496 ;  remainder  a  few  days  later.  When  the 
Ludwig  ».  Fuller,  17  lb.  162;  Shum-  first  payment  was  made,  A.  marked  the 
way  V.  Rutter,  7  Pick.  56 ;  Carter  v.  Wil-  sheep  with  red  paint  as  his  property,  and 
lard,  19  lb.  1 ;  Parsons  v,  Dickinson,*  11  they  were  then  placed  apart  from  the  rot 
lb.  352 ;  Green  v.  Rowland,  16  Gray,  58 ;  of  B.'s  sheep  in  a  separate  field  on  the  lav 
Mt.  Hope  Iron  Co.  v.  Buffington,  103  ter's  farm,  where  they  were  to  remain  until 
Mass.  62 ;  Morgan  v.  Taylor,  32  Texas,  wanted  by  A.  A.  was  a  butcher,  and  it 
363;  Conway  v.  Edwards,  6  Nev.  190;  appeared  to  be  the  custom  among  botch- 
Haak  u.  Lindcrman,  64  Penn.  St.  499;  ers  thus  to  leave  stock  purchased  from 
Thorndike  t;.  Bath,  114  Mass.  116;  Fair-  fiirmers.  Such  had  been  the  coarse  of 
field  Bridge  Co.  v.  Nye,  60  Maine,  372;  dealing  between  A.  and  B.  The  sheep 
Webster  v.  Granger,  78  111.  230 ;  Williams  remained  on  B.'s  farm  under  the  above 
V.  M'Donald,  7  U.  C.  Q.  B.  381 ;  Allen  v,  circumstances  until  seized  by  the  sheriff 
Carr,  85  111.  388 ;  Thornton  v.  Davenport,  under  an  attachment  against  B.  HeM, 
1  Scam.  (111.)  296 ;  Thompson  t;.  Yeck,  21  that  the  above  marking  and  setting  apart 
III.  73  ;  Lefaver  v.  Mires,  81  lb.  456 ;  Sut-  did  not  constitute  such  a  delivery  or 
ton  V.  Ballon,  46  Iowa,  517;  Crawford  v.  change  of  possession  as  is  required  by 
Forristall,  58  N.  H.  114;  and  in  connec  Con.  St.  U.  C.  ch.  45,  §  4,  which  is  aa  fol- 
tion  with  it,  Crawford  v.  Forristall,  57  lb.  lows :"....  Every  sale  of  goods,  not 
102;  Mosherr.  Smith,  67  Me.  172;  Bum-  accompanied  by  an  immediate  delivery 
ham  V.  Waddell,  28  U.  C.  C.  P.  263,  af-  and  followed  by  an  actual  and  continued 
firmAl  in  3  OnL  App.  288 ;  Seymour  r.  change  of  possession,  &c  shall  be  in  writ- 
O'Keefe,  44  Conn.  128;  Meade  v.  Smith,  ing,  &c.  otherwise  the  sale  shall  be  afaso- 
16  lb.  346;  Wilson  v,  Paulsen,  57  Ga.  lutely  void  as  against  the  creditors  of 
596;  Richardson  v.  Rardin,  88  111.  124;  the  bargainors  and  as  against  subeeqnent 
Chase  v.  Snow,  48  Vt.  436 ;  Pettengill  v.  purchasers  or  mortgagees  in  good  faith." 
Elkins,  50  lb.  431;  Uhl  v,  Robinson,  8  Williams  ».  Rapelje,  8  U.  C.  C.  P.  186.  In 
Neb.  272.  In  Nesbitt  v.  Bank  of  Mon-  Dempsey  v.  Gardner,  127  Mass.  381,  tort 
treal,  9  Low.  Can.  193,  the  appellant  had  was  brought  for  the  conversion  of  a  hone. 
purchased  certain  articles  from  one  Ma-  The  defendant,  a  constable,  justified  under 
guire,  and  had  caused  them  to  be  weighed  a  writ  against  the  mother  of  ^i^en  uii  of 
and  measured,  and  had  also  paid  for  them,  the  plaintiff.  It  appeared  that  •»>•  «ioD«  it 
By  a  memorandum  at  the  foot  of  a  re-  the  plaintiff  had  from  time  to  ^^StthM 
ceipted  bill  it  was  agreed  that  the  goods  time  advanced  sums  of  money  perB<Mi8. 
were  to  remain  in  vendor's  store  till  the  to  his  mother,  equal  to  or  greater  than  the 
appellant  should  send  a  carter  with  an  value  of  the  horse,  and  about  three  months 
order  for  them.  Maguire  had  caused  the  prior  to  the  attachment,  in  consideration 
goods  to  be  set  apart  in  his  cellar,  and  had  of  the  payment  of  fifteen  dollars  addi- 
given  instructions  to  his  clerk  to  deliver  tional,  the  mother  executed  a  bill  of  sale 
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sion,  the  carrier  being  the  agent  of  the  buyer ;  but  if  the  vendor 
claim  to  exercise  the  right  of  stoppage  in  transitu^  while  the  car- 

of  the  horse  to  the  plaintiff.  The  horse  sale.  Quincy  v.  Tilton,  5  Greenl.  277 ; 
was  kept  in  the  barn  of  the  mother  before  State  v.  Intoxicating  Liquors,  61  Maine, 
and  after  the  sole.  She  did  not  live  with  520 ;  Kennedy  v.  Jones,  67  lb.  538.  In 
her  son,  but  he  frequently  went  to  see  her  Quincy  v.  Tilton,  >  supra,  Mellen  C.  J. 
and  often  saw  the  horse.  It  was  held  said  :  "  When  a  sale  or  exchange  of  arti- 
that  the  title  had  not  passed  as  against  the  cles  is  legally  rescinded  on  account  of  fraud 
creditor  of  the  mother.  Gray  C.  J.  said :  in  one  of  the  parties,  the  whole  thereby 
**  But  by  the  law  as  established  in  this  com-  becomes  nullified  ab  initio;  and,  of  course, 
monwealth,  it  was  necessary,  as  against  the  property  sold  or  exchanged  is  consid- 
subsequent  purchasers  or  attaching  cred-  ered  as  having  never  been  changed,  in  re- 
itors,  that  there  should  be  a  delivery  of  spect  to  the  parties  themselves  or  their 
the  property.  No  such  delivery,  actual  creditors.  This  principle  is  not  contested, 
or  symbolical,  was  proved.  The  buyer  On  the  contrary,  where  the  sale  or  ex- 
did  no  act  by  way  of  taking  possession  or  change  is  fairly  and  honestly  made  and 
exercising  ownership,  and  the  seller  did  perfected  by  delivery,  the  property  is  com- 
not  agree  to  hold  or  keep  the  horse  for  pletely  changed  in  the  articles  which  are 
him  ....  There  was  no  evidence  of  de-  the  subject  of  the  sale  or  exchange ;  and 
livery  for  the  consideration  of  the  jury,  if,  after  this,  the  parties  agree  to  give  up 
except  such  as  mighty  be  implied  from  the  the  bargain  ....  and  place  things  as  they 
execution  and  delivery  of  the  bill  of  sale,  stood  before  it  was  made,  this  object  can 
That  was  not  enough."  In  Solomons  v.  only  be  effected  by  what,  in  legal  contem- 
Chesley,  58  N.  H.  238,  trover  was  brought  plation,  amounts  to  a  resale  or  rtexchange; 
for  certain  chattels.  It  appeared  that  the  and  whatever  was  necessary  to  constitute 
defendant  executed  a  bill  of  sale  of  the  the  original  sale  or  exchange  a  legal  trans- 
property  to  J.  Y.  &  Co.  as  security  for  a  fer  of  the  property  from  one  of  the  parties 
debt  due  them  for  liquors  illegally  sold,  to  the  other  is  equally  necessary  to  consti- 
Bubsequentiy  the  plaintiffs,  in  good  faith,  tute  a  legal  resale  or  reexchange."  Beecher 
in  payment  of  a  debt  due  them,  took  a  v.  Myall,  16  Gray,  376;  Gleason  v.  Drew, 
bill  of  sale  of  the  same  property  from  J.  9  Greenl.  79 ;  Miller  v.  Smith,  1  Mason, 
Y.  &  Co.  having  no  notice  of  any  defect  in  437  ;  Spring  v.  Coffin,  10  Mass.  31 ;  War- 
the  vendor's  title.  The  vendees  in  both  den  v.  Marshall,  99  lb.  305 ;  Tripp  v. 
cases  went  through  the  form  of  taking  Tripp,  Rice,  84;  Hotchkiss  v.  Hunt,  49 
possession,  but  the  property  always,  re-  Me.  213.  In  Boston  Music  llall  Ass.  v. 
mained  in  the  custody  of  the  defendant.  Cory,  129  Mass.  435,  it  was  held  that 
The  jury  found  that  the  defendant  was  "it  is  not  necessary  that  a  Transferor 
not  estopped  to  claim  the  property  by  as-  transfer  of  stock  should  be  stock, 
sen  ting  to  the  sale  to  the  plaintiffs.  A  made  on  the  books  of  the  corporation  to 
verdict  was  entered  for  defendant.  Fos-  be  valid  against  an  attaching  creditor, 
ter  J.  said :  "  Where  personal  property  when  not  required  to  be  so  made  by  posi- 
is  capable  of  convenient  manual  delivery  tive  provision  of  the  statutes  or  of  the  char- 
upon  sale,  a  mere  bill  of  sale  is  not  auffi-  ter."  Colt  J.  said  :  "  It  requires  a  clear 
cient  evidence  of  title  to  protect  a  pur-  provision  of  the  charter  itself,  or  of  some 
chaser,  as  against  a  vendor,  who  is  not  es-  statute,  to  take  from  the  owner  of  such 
topped  to  deny  the  validity  of  his  sale."  property  the  right  to  transfer  it  in  accord- 
Where  a  sale  has  been  perfected  bond  ance  with  known  rules  of  the  common 
Formalitlefl  Jide,  if  the  parties  wish  to  re-  law.  And  by  those  rules  the  delivering  of 
Sonof^iS .  scind  the  contract  and  revest  a  stock  certificate,  with  a  written  transfer 
/ku  sale.  '  the  property  in  the  vendor,  the  of  the  same,  to  a  bond  Jide  purchaser,  is 
same  formalities  are  necessary  as  in  any  a  sufficient  delivery  to  transfer  the  title 
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rier  is  conveying  them,  the  goods  are  said  to  be  only  in  the  eon- 
Btruetive^  not  in  the  acttial  possession  of  the  buyer. 

againit  a  subsequent  attaching  creditor."  have  removed  it.  In  regard  to  the  wheat 
Sargent  v.  Essex  Mar.  Railway  Ck>rp.  9  and  com,  there  having  been  a  sofficicBft 
Pick.  201 ;  Sargent  r.  Franklin  Ins.  Co.  8  delivery  to  pass  the  title,  the  verdict  was 
lb.  90 ;  Fisher  v.  Essex  Bank,  5  Gray,  right.*'  In  Ticknor  v.  Mcaellimd,  S4  III 
373;  Dickinson  v.  Central  Bank,  129  471,  Sheldon  C.  J.  said:  *' In  case  of  the 
Mass.  279.  In  Dempsey  v.  Gardiner,  sale  of  standing  crops,  the  possession  is  in 
127  Mass.  381,  383,  Gray  C.  J.  said:  the  vendee  until  it  is  time  to  harvest  them, 
" .  .  .  .  Where  property  sold  is  at  the  and  until  then  he  is  not  required  to  take 
time  in  the  custody  of  a  third  person,  manual  possession  of  them."  Ball  p.  Gris- 
Property  in  notice  to  him  of  the  sale  is  wold,  19  111.  631 ;  Graff  v.  Fitch,  56  lb. 
b!aiM  of  '  sufficient  to  constitute  a  deliv-  373 ;  Williamson  v.  Steele,  3  Lea  ( Tenii.), 
vendor.  ery  as  against  subsequent  at-  627.  In  Brantom  v.  Griffits,  2  C.  P.  Div. 
taching  creditors."  And  the  cases  seem  212,  Cockbum  C.  J.  said :  "Now  it  is  im- 
to  support  the  proposition.  Russell  v.  possible  that  there  can  be  present  delivery 
O'Brien,  127  Mass.  349 ;  Tuxworth  v.  of  growing  crops.  A  growing  crop  is  val- 
Moore,  9  Pick.  347 ;  Carter  v.  Willard,  19  neless,  except  so  far  as  by  its  oontinniDg 
lb.  1 ;  Appleton  v.  Bancroft,  10  Met  231 ;  growth  it  may  hereafter  benefit  the  par- 
Whipple  V.  Thayer,  16  Pick.  25 ;  Ballard  chaser,  and  it  is  only  when  it  reaches  ma- 
V,  Wait,  16  Gray,  55 ;  Hatch  v.  Lincoln,  turity  that  it  can  be  removed,  nor  is  it  in- 
12  Gush.  31 ;  McCormick  v.  Hadden,  37  tended  that  it  shall  be  removed  till  it  is 
111.  370;  Puckett  v.  Reed,  31  Ark.  131 ;  ripe.  ....  In  a  popular  and  practical 
Cofield  V.  Clark,  2  Col.  101 ;  Crookshank  sense,  growing  crops  are  no  more  cap- 
V.  White,  1  Kerr  (N.B.),  367.  As  to  what  able  of  removal  than  the  land  itself.*' 
constitutes  a  sufficient  delivery  of  grow-  In  Noble  v.  Smith,  2  John.  52,  56,  Kent 
Deilvexy  of  ^"S  ^'^P^  ^  ^  ^^^^  persons,  C  J.  said  :  "  I  do  not  know  that  com, 
growing  there  is  some  apparent  con-  growing,  is  susceptible  of  deliverr  in  any 
^^'^  flict  in  the  cases.  In  Thomp-  other  way  than  by  putting  the  donee  into 
son  V.  Wilhite,  81  III.  356,  the  property  in  possession  of  the  soil."  Section  19S3  of 
question  had  been  levied  on  by  a  creditor  the  Code  of  Iowa,  provides  that  "  no  sale 
of  the  original  owners.  On  the  26th  of  ....  of  personal  property,  where  the 
June,  the  property  had  been  purchased  dor  ....  retains  actual  possession, 
from  the  debtor  by  the  claimant,  no  judg.  valid  against  existing  creditors  or 
ment  having  then  been  rendered  in  favor  quQUt  purchasers  without  nodoe,  anl 
of  the  creditor.  The  property  consisted  written  instrument  conveying  the  same  is 
of  growing  wheat  and  com.  At  the  time  executed  ....  and  filed  for  record."  In 
of  the  levy,  all  the  property  was  on  a  farm  Smith  v,  Champney,  50  Iowa,  174,  Adanas 
belonging  to  the  wife  of  the  execution  J.  said :  "  In  our  opinion,  when  a  penoa 
debtor,  and  on  this  farm  the  wheat  and  sells  -a  field  of  com  standing  upon  his 
com  had  been  grown.  Scott  C.  J.  said :  farm,  and  the  vendee  does  not  oommenoe 
"  When  he  purchased,  the  claimant  took  to  harvest  it,  nor  other^wise  visibly  take 
all  the  possession  of  the  wheat  and  com  chaige  of  the  com  or  control  of  the  field 
that  was  possible  for  him  to  do.  They  in  which  it  stands,  the  actual  possession  is 
were  then  growing  in  the  field,  and  it  was  not  changed  within  the  meaning  of  the 
not  practicable  for  him  to  remove  them  statute.  The  rules  of  construction  reqaire 
until  the  grain  was  ready  to  be  harvested,  ns  to  give  force  to  the  word  actual.  There 
Subsetiuently,  and  perhaps  a  day  or  two  is  a  clear  inpltcation  that  there  might  be 
before  the  execution  was  levied,  the  wheat  a  possession  not  actual,  and  that  the  inns- 
was  cut  down,  but  no  sufficient  time  had  fer  of  sneh  possession  merely  would  be  in- 
then  elapsed  in  which  the  claimant  could  sufficient."    Stone  v.  Peacock,  35  Me.  385. 
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§  676.  Delivery  in  the  sense  of  a  transfer  of  title  has  been  con- 
sidered ante^  book  11.  Of  the  EflEect  of  the  Contract.  Delivery 
of  possession^  as  required  under  the  statute  of  frauds,  as  the 
correlative  of  the  buyer's  "  actual  receipt "  in  order  to  prove 
the  formation  of  the  contract,  has  been  considered  in  book  I. 
part  II.  ch.  iv.  Of  Acceptance  and  Actual  Receipt.  Delivery 
into  the  buyer's  possession,  sufficient  to  destroy  the  vendor's  lien, 
or  even  his  right  of  stoppage  in  transitu^  vnll  be  discussed  post^ 
book  V.  This  chapter  is  confined  to  a  consideration  of  the  ven- 
dor's duty  of  delivering  the  goods  in  performance  of  his  contract, 
so  as  to  enable  him  to  defend  an  action  by  the  buyer  for  non- 
delivery. 

§  677.  Generally  the  purchaser  in  a  baigain  and  sale  of  goods, 
where  the  property  iias  passed,  is  entitled  to  take  posses-  vendor's 
sion  of  them,  and  it  is  the  vendor's  duty  to  deliver  this  J.^^^  |^  ^®- 
possession.    But  this  right  is  only  primdfacie^  and  it  may   onXy pnmA 
well  be  bargained  that  the  possession  shall  remain  with   may  de- 
the  vendor  until  the  fulfilment  of  certain  conditions  pre-   conditions, 
cedent  by  the  purchaser,  (g)     Where  nothing  has  been   Delivery 
said  as  to  payment,  the  law  presumes  that  the  parties   oiTply?*"^ 
intended  to  make  the  payment  of  the  price  and  the  de-  ™®^^ 

In  Lamson  v.  Patch,  5  Allen,  586,  there  unqualified  dominion  of  the  property  to 

was  a  sale  of  g^wing  grass,  and  the  ques-  the  yendee.    But  in  this  case  the  grass 

tion  was  whether  the  yendee  or  a  third  was  not  fit  to  cut,  and  was  not  intended  to 

party  was  entitled  to  the  same.    Hoar  J.  be  cut  until  it  should  have  grown 

said :  "  The  question  upon  which  this  case  As  was  said  by  Metcalf  J.  in  Steams  v. 

turns,  therefore,  is,  whether  plucking  a  Washburn,  7  Gray,  188, 'until  severed,  the 

handful  of  growing  grass,  and  deliyering  grass  was  not  personalty,  not  goods  or 

it  to  a  purchaser  in  the  field,  as  in  part  chattels,  but  was  part  of  the  realty/" 

execution  of  a  contract  of  sale  of  the  whole  When,  therefore,  the  same  chattels  are 

crop,  is  a  good  symbolical  delivery  of  the  sold  to  two  different  persons  by  convey- 

whole  ?    We  are  of  the  opinion  that  it  is  ances  equally  valid,  he  who  first  lawfully 

not.    The  time  when  this  act  was  done  acquires  the  possession  will  hold  it  against 

was  the  first  day  of  June.    The  grass  was  the  other.    Fletcher  v.  Howard,  2  Aiken, 

but  six  inches  high;  it  was  therefore  not  U5;  Brown  v.  Pierce,  97  Mass.  46,  48 ; 

fit  to  cut,  and  but  partially  grown.    It  is  Dawes  v.  Cope,  4  Binney,  258 ;  Lanfear 

said  that  the  symbolical  delivery  was  all  v.  Sumner,  17  Mass.  113;  Babb  v.  Clem- 

which  the  nature  of  the  case  would  admit ;  son,   10  Serg    &  B.  419;  Hoofsmith  v, 

and  several  cases  have  been  cited  in  argu-  Ck>pe,  6  Whart  53 ;  2  Kent,  522  ;  Fair- 

ment,  in  which  such  a  delivery  has  been  field  Bridge  Ck>.  t;.  Nye,  60  Maine,  372 ; 

held  to  be  sufficient.    But  these  are  all  Packard  v.  Wood,  4  Gray,  307 ;  Yeazie  v. 

cases  ....  where,  by  the  intent  and  under-  Somerby,  5  Allen,  280,  289.] 
standing  of  the  parties,  the  delivery  made        (e)  [See  Carter  t;.  Kingman,  103  Mass. 

was  intended  to  transfer  the  immediate  517.] 
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livery  of  the  possession  concurrent  conditions,  (/)  as  is  explained 
in  book  IV.  part  I.  On  Conditions.  The  vendor  cannot  insist  on 
payment  of  the  price  without  alleging  that  he  is  ready  and  willing 

(/)  [South  Western  Freight  &c.  Co.  v,  a  failure  on  the  part  of  the  parchaser  to 
Plant,  45  Mo.  517  ;  Scndder  v.  Bradbury,  perform  the  contract  as  to  entitle  the  Ten- 
106  Mass.  422, 427  ;  Shaw  C.  J.  in  Knight  dor  to  put  an  end  to  it  and  reclaim  the 
V.  The  New  England  Worsted  Co.  2  Cush.  goods.  Bellows  C.  J.  in  Panl  v.  Reed, 
271,  288 ;  Barnes  v,  Bartlett,  15  Pick.  77,  52  N.  H.  136,  138  ;  Leedom  v.  Phillipf,  I 
per  Shaw  C.  J. ;  Michigan  Central  R.  R.  Yeates,  527  ;  Harris  v.  Smith,  3  Seig.  & 
Co.  V.  Phillips,  60  III.  190 ;  McCann  v,  Kir-  R.  20;  Palmer  v.  Hand,  13  John.  4^ ; 
liD,  3  Allen  (N.  B.),  345 ;  Butters  v.  Stan-    Marston  v.  Baldwin,  17  Maas.  606 ;  Lerea 

ley,  21  U.  C.  C.  P.  402 ;  Phippen  v.  Hy-  r.  Smith,  1  Denio,  571 ;  Conway  v.  Bush, 

land,  19  lb.  416;  Phelps  v.  Hubbard,  51  4  Barb.   564;  Henderson  v.  Lanck,  21 

Vt.  489;  Hancock  v.  Gibson,  3  U.C.Q.B.  Penn.  St.    359;  Deshon  v.    Bigdow,  8 

41 ;  Wright  f .  Weed,  6  lb.  140 ;  Heffeman  Gray,  159 ;  Feiguson   v,  Clifford,  37  N. 

V.  Berry,  32  lb.  518;  Piatt  v,  McFaul,  4  H.  86,  103;  Luey  v.  Bundy,  9  lb.  303; 

U.  C.  C.  P.  293 ;  Moore  v,  Logan,  5  lb.  Gardner  v,  Clark,  21  N.  Y.  399  ;  Riley  r. 

294.  "  The  promise  to  deliver,  inyolved  in  Wheeler,  42  V t.  528 ;  Hill  v.  McKenzie,  3 

Deli         f     '^^  agreement  of  sale,  and  the  Thomp.  &  C.  (N.  Y.)  122;  Miller  p.  Jones, 

goods  and       promise  to  pay  the  purchase-  66  Barb.  148 ;  Hodgson  v.  Barrett,  33  0. 

th«refo?         money,  are  mutually  depen-  St.  63 ;  Owens  c.  Weedman,  82  111.  409 ; 

concurrsnt     dent.    Neither  party  is  bound  Adair  v.  Malone,  I  Huds  &  Br.  (Ir.)  19. 

to  perform  without  contem-  In  Henderson  v,  Lauck,  21  Penn.  Sl  359, 

poraneous  performance  by  the  other.  Pay-  there  was  a  sale  of  com,  to  be   ^^^ 

ment  of  the  price  is  the  condition  upon  paid  for  on  the  delivery  of  the  instaimcatf: 

which  alone  the  purchaser  can  require  the  last  load ;  and,  as  the  loads   ^^' 

seller  to  complete  the  sale  by  delivery  of  were  delivered,  the  com  was  placed  in  a 

the  property.    But  it  is  so  at  the  option  of  heap  with  other  com  of  the  buyer,  in  the 

the  seller.    If  he  proceeds  to  deliver  with-  presence  of  both  parties.    On  the  deliveiy 

out  insisting  upon  payment,  and  without  of  the  last  lot  the  purchaser  failed  to  pay, 

qualifying  the  act  in  some  way,  the  con-  and  the  vendor  gave  notice  that  he  claimed 

dition  or  mutual  dependence  is  waived  or  the  com,  and  brought  replevin,  which  was 

severed.    The  contract  is  executed  finally  held  to  lie,  the  court  regarding  the  deliver}- 

on  his  part,  and  he  retains  no  lien  upon  as  conditional,  and  the  plaintiff  in  no  fault 

the  property.    Delivery  of  possession,  un-  for  intermingling  the  com.   Paul  p.  Reed, 

qualified,  is  a  release  or  waiver  of  his  right,  52  N.  H.  136,  was  a  similar  case,  in  which 

whether  it  be  in  the  nature  of  a  condition  the  payment  was  arrested  by  a  trustee 

affecting  the  title  or  only  a  lien  for  the  process  served  upon  the  purchaser.   Where 

price."    Wells  J.  in  Haskins  v.  Warren,  the  defendant  agreed  to  sell' and  deliver  to 

115  Maas.  533  ;  Upton  v.  Sturbridge  Cot-  the  plaintiff,  within  three  months,  400,000 

ton  Mills,  111  lb.  446;  Goodwin  t;.  Bos-  bricks,  at  $10.50 per  thousand,  it  was  held 

ton  &  Lowell  Railroad,  lb.  487 ;  Freeman  that  the  delivery  of  the   entire  quantity 

V.  Nichols,  116  lb.  309;  Western  Trans-  was  a  condition  precedent  to  the  right  of 

portation  Co.  V.  Marshall,  4  Abb.  (N.  Y.)  the  defendant  to  demand  payment;  and 

App.  Dec.  575  ;  Mackaness  v.  Long,  85  the  fact  that  the  plaintiff  had  not  paid  for 

Penn.  St.  158.    If,  however,  the  delivery  what  was  in  fact  delivered  did  not  excuse 

and  payment  are  to  be  simultaneous,  and  the  defendant  from  delivering  the  residoe. 

the  goods  are  delivered  in  the  expectation  Mount  v.  Lyon,  49  N.  Y.  552.    See  Tal- 

tbat  the  price  will  be  immediately  paid,  madge  v.  White,  35  N.  Y.  Sup.  Ct  219 ; 

the  refusal  to  make  payment  will  be  such  Russell  v.  O'Brien,  127  Mass.  349.] 
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to  deliver  the  goods ;  the  buyer  cannot  demand  delivery  of  the 
goods  without  alleging  that  he  is  ready  and  willing  to  pay  the 
price,  (cf)  But  it  constantly  happens  that  there  is  a  stipulation 
to  the  contrary  of  this,  and  that  the  parties  agree  that  the  buyer 
is  to  take  possession  of  the  goods  before  paying  for  them, 
or,  in  the  usual  phrase,  that  the  goods  are  sold  on  credit,   sale  on 

credit  is  to 

The  legal  effect  then  is,  that  there  has  been  an  actual   pass  title 
transfer  of  title^  and  an  actual  transfer  of  the  right  of  S"  pj^^g- 
po88e89ion  by  the  bargain,  so  that  in  pleading,  and  for  '^^^' 
all  purposes,  save  that  of  the  vendor's  lien  for  the  price,  the  buyer 
is  considered  as  being  in  possession,  by  virtue  of  the  general  rule 
of  law  that  "  the  property  of  personal  chattels  draws  to  it  the 
possession."  (A)     But  although  the  buyer  has  thus  acquired  the 
riffht  of  possession  not  to  be  questioned  for  any  legal  pur-  Vendor 
pose  by  any  one  save  his  vendor,  the  latter  may  refuse   ddiverv"'^ 
to  part  with  the  goods,  and  may  exercise  his  lien  as  ven-  °^'^*fn' 
dor  to  secure  payment  of  the  price,  if  the  purchaser  has  **"»  "^^t, 

,  ,    ,  .  on  vendee's 

become  insolvent  before  obtaining  actual  possession,  (i)  insoivenc}'. 
§  678.  The  law  on  this  whole  subject  was  very  perspicuously 
stated  in  the  case  of  Bloxam  v.  Sanders,  (>fc)  which  may  bio^jj^  ^ 
be  considered  the  leading  case,  always  cited  when  these  Sanders. 
points  are  under  discussion.  The  decision  turned  upon  the  fol- 
lowing facts :  One  Saxby  bought  several  parcels  of  hops  of  the 
defendants  in  August,  1828,  the  bought  notes  being  as  follows  : 
"  Mr.  J.  R.  Saxby,  of  Sanders,  eight  pockets,  at  155«.  8th  Au- 
gust, 1823."  Part  of  the  hops  were  weighed,  and  an  account  de- 
livered to  Saxby  of  the  weights  ;  and  samples  were  given  to  Saxby, 
and  invoices  delivered,  in  which  he  was  made  debtor  for  six  dif- 
ferent parcels,  amounting  to  7397.  The  usual  time  of  payment 
in  the  trade  was  the  second  Saturday  subsequent  to  a  purchase. 


{g)  [Wells  J.  in  Haskins  v.  Warren,  115 
Mass.  533,  cited  in  note  (/),  above ;  Cha- 
pin  V.  Potter,  1  Hilton  (N.  Y.),  366, 376; 
Pierson  v.  Hoag,  47  Barb.  244;  Whit- 
comb  17.  Hungerford,  42  lb.  177;  Flee- 
man  v.  McKean,  25  lb.  474 ;  Conway  v. 
Bush,  4  lb.  564  ;  McDonald  v.  Hewett,  15 
John.  349 ;  Hancock  v,  Gibson,  3  U.  C. 
Q.  B.  41 ;  Toledo,  Wabash  &  West.  By. 
Co.  V.  Gilvin,  81  111.511.] 

(h)  2  Wms.  Saanders,  47  a,  note  (I ). 

(t)  [Where  the  vendor  has  agreed  to 


receive  the  notes  of  a  third  party  in  pay- 
ment for  the  goods  sold,  he  is  not  bound 
to  deliver  the  goods  upon  the  tender  of  the 
notes  of  such  thii-d  party,  if  he  has  become 
insolvent  between  the  contract  of  sale  and 
the  period  of  delivery.  Benedict  v.  Field, 
16  N.  T.  595 ;  Koget  v.  Merritt,  2  Caines, 
117.] 

{k)  4  B.  &  C.  941.  See,  further,  m  to 
effect  of  buyer's  insolvency,  post,  book  V. 
Part  I.  ch,  i.  Bights  and  Bemedies  of  the 
Vendor. 
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Saxby  did  not  pay  for  the  hops,  and  on  the  6tb  September  the 
defendant  wrote  to  him  a  notice  that  if  he  did  not  pay  for  them 
before  the  next  Tuesday  they  would  resell  and  hold  him  bound 
for  any  deficiency  in  price.    They  did  accordingly  resell  some  par- 
cels with  Saxby's  express  assent,  and  refused  to  deliver  another 
parcel  (that  Saxby  himself  sold)  without  being  paid.     Saxby  be- 
came bankrupt  in  November,  and  the  defendants  sold  other  hops 
afterwards  on  his  account,  and  delivered  account  sales  of  them, 
charging  him  commissions,  and  warefwuse  rent  from  the  30th  Aur 
gust.     The  plaintiffs  were  assignees  of  the  bankrupt,  and  they 
demanded  of  the  defendants  the  hops  remaining  in  their  hands, 
tendering  at  the  same  time  the  warehouse  rent  and  charges  ;  and 
the  action  was  trover,  not  only  for  the  hops  remaining  unsold,  but 
for  the  proceeds  of  all  those  resold  by  the  defendants  after  Sax- 
by's  failure  to  pay.    Bayley  J.  delivered  the  judgment.    He  said : 
^^  Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  the 
delivery,  or  the  time  of  payment,  and  everything  the  seller  has 
to  do  with  them  is  complete,  the  property  vests  in  the  buyer,  so 
as  to  subject  him  to  the  risk  of  any  accident  which  may  happen 
to  the  goods,  and  the  seller  is  liable  to  deliver  them  whenever 
they  are  demanded,  upon  payment  of  the  price  :  but  the  buyer  has 
no  right  to  have  possession  of  the  goods  till  he  pays  the  price. 
The  seller's  right  in  respect  of  the  price  is  not  a  mere  lien  which 
he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 
his  original  ownership  and  dominion,  and  payment  or  a  tender  of 
the  price  is  a  condition  precedent  on  the  buyer's  part ;  and  until 
he  makes  such  payment  or  tender,  he  has  no  right  to  the  posses- 
sion.   If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as 
to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of  possession  and  the 
riyht  of  property  vests  at  once  in  him ;  but  his  riyht  of  possession 
is  not  absolute  ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession.    Tooke  v.  Hollingworth,  5  T.  R.  215. 
Whether  default  in  payment  when  the  credit  expires  will  destroy 
his  right  of  possession^  if  he  has  not  before  that  time  obtained 
actual  possession^  it  is  not  now  necessary  to  inquire,  because  this 
is  a  case  of  insolvency,  and  in  case  of  insolvency  the  point  seems 
to  be  perfectly  clear.    Hanson  v.  Meyer,  6  East,  614.   If  the  seller 
has  dispatched  the  goods  to  the  buyer,  and  insolvency  occurs, 
he  has  a  right,  in  virtue  of  his  original  ownership,  to  stop  them 
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in  transitu.  (Z)  Why  ?  Because  the  property  is  vested  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he 
has  not  an  indefeasible  right  to  the  possession^  and  his  insolvency 
without  payment  of  the  price  defeats  that  right.  And  if  this  be 
the  case  after  he  has  dispatched  the  goods,  and  whilst  they  are  in 
transitu^  a  fortiori  is  it  where  he  has  never  parted  with  the  goods, 
and  where  no  transit  has  begun.  The  buyer,  or  those  who  stand 
in  his  place,  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  may  still  act  upon  their  right  of 
PBOPEBTY  tf  anything  unwarrantable  is  done  to  that  right.  If, 
for  instance,  the  original  vendor  sell  when  he  ought  not,  they  may 
bring  a  special  action  against  him  for  the  injury  they  sustain  by 
such  wrongful  sale,  and  recover  damages  to  the  extent  of  that 
injury ;  but  they  can  maintain  no  action  in  which  right  of  prop- 
erty and  right  of  possession  are  both  requisite,  unless  they  have 
both  those  rights.  Gordon  v.  Harper,  7  T.  R.  9.  Trover  is  an 
action  of  that  description.  It  requires  right  of  property  and  right 
of  possession  to  support  it.  And  this  is  an  answer  to  the  argu- 
ment upon  the  charge  of  warehouse  rent,  and  the  non-rescinding 
of  the  sale.  If  the  defendants  were  forced  to  keep  the  hops  in 
their  warehouse  longer  than  Saxby  had  a  right  to  require  them, 
they  were  entitled  to  charge  him  with  that  expense;  but  that 
charge  gave  him  no  better  right  of  possession  than  he  would  have 

had  if  that  charge  had  not  been  made Then,  as  to  the 

non-rescinding  of  the  sale,  what  can  be  its  effect  ?  It  is  nothing 
more  than  insisting  that  the  defendants  will  not  release  Saxby 
from  the  obligation  of  his  purchase,  but  it  will  give  him  no  right 
beyond  the  right  his  purchase  gave,  and  that  is  a  right  to  have 
the  possession  on  payment  of  the  price."  (m) 

§  679.  Keeping  in  view   this  lucid  exposition  of  the  circum- 
stances under  which  a  vendor  may  decline  delivery  of  Vendor 

•  •^^  •  •  t-xt-*!-  jj-j       bound  only 

possession,  we  will  now  inquire  what  he  is  bound  to  do   to  put 
where  no  legal  ground  exists  for  refusing  to  deliver.    In  fuyer'f 
the  absence  of  a  contrary  agreement,  the  vendor  is  not   disposal, 

•^     o  '  not  to  send 

bound  to  send  or  carry  the  goods  to  the  vendee,  (w^)   them. 
He  does  all  that  he  is  bound  to  do  by  leaving  or  placing  the  goods 

(I)  Mason  r.  Lickbarrow,  1  H.  61.  357 ;  (m)  See,  also,  per  Cur,  in   Spartali  r. 

Ellis  V.  Hant,  3  T.  R.  464;  Hodgson  v.  Benecke,  10  C.  B.  212;    19  L.  J.  C.  P. 

Loy,  7  T.  R.  440 ;  Inglis  v,  Usherwood,  293, 

1  East,  515;  Bohtlingk  v.  Inglis,  3  East,  (m^)  [If  the  vendee  agrees  to  remove 
381. 
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at  the  buyer's  disposal,  so  that  the  latter  may  remove  them  with- 
out lawful  obstruction,  (n)     And  if  the  delivery  by  the  vendor  is 

Edgerton,  28  Vt  291;  Sanborn  r.  Kit- 
tredge,  20  lb.  639 ;  Mills  v.  Camp,  U  Conn. 
219;  White  v.  Welsh,  2  Wright  (Penn.), 
396;  Brhdley  r.  Wheeler,  4  Rob.  (N.  Y.) 


the  goods  within  a  given  time  this  stipnla- 
FaJinreof  tion  may  become  of  the  es- 
wm^ii***  sence  of  the  contract,  and  a 
goods  failure  to  remove  within  that 

time  may  justify  a  repudiation  of  the  con- 
tract on  the  part  of  the  vendor.  Higgins 
V,  Del.  &c.  R.  R.  Co.  60  N.  Y.  553 ;  Boi- 
saubin  v.  Reed,  2  Keyes,  323  ;  Kellam  v. 
McKinstry,  69  N.  Y.  264 ;  Bolton  v.  Rid- 
dle, 35  Mich.  13.] 

(n)  [A  sale  is  perfected  by  delivery  when 
the  property  is  so  situated  that  the  pur- 
chaser is  entitled  to,  and  can  rightfully 
take,  possession  of  it,  at  his  pleasure. 
Means  v.  Williamson,  37  Me.  556 ;  Heine 
V.  Anderson,  2  Duer  (N.  Y.),  318;  Houd- 
lette  V,  Tallman,  14  Me.  400 ;  Hotchkiss 
V.  Hunt,  49  lb.  213 ;  Nichols  v.  Morse,  100 
Mass.  523;  Warden  v.  Marshall,  99  lb. 
806,  307 ;  Hatch  v.  Bayley,  12  Cush.  27, 
29;  Stem  v.  Filene,  14  Allen,  9,  12; 
Turner  v.  Langdon,  112  Mass.  265 ;  Marsh 
t;.  Rouse,  44  N.  Y.  643 ;  Bemis  t;.  Morrill, 
38  Vl  153;  Durbrow  v.  McDonald,  5 
Bosw.  (N.  Y.)  130;  Packard  v.  Duns- 
more,  11  Cush.  282;  Webber  v.  Minor,  6 
Bush  (Ey.),  463 ;  Calkins  v.  Lockwood, 
17  Conn.  154;  Coe  v.  Bicknell,  44  Me. 
163 ;  Seller  v.  Block,  19  Ark.  566  ;  Rat- 
tary  v.  Cook,  50  Ala.  352 ;  Magee  i;.  Bil- 
lingsley,  3  lb.  679  ;  Rochelle  v.  Harrison, 
8  Porter,  352;  Sanborn  v.  Benedict,  78 
111.  309;  McMartin  v.  Moore,  27  U.  C. 
C.  R  397  ;  West  v,  Rutledge,  1  Pugsley 
&  Burbridge  (N.  B.),  674 ;  Partridge  i;. 
Wooding,  44  Conn.  277 ;  Sibley  v.  Tie, 
88  111.  287 ;  Toledo,  Wabash  &  West.  Ry. 
Co.  V.  Gilvin,  81  lb.  511  ;  England  v, 
Mortland,  3  Mo.  App.  490.  In  Hutchins 
V.  Gilchrist,  23  Vt.  88,  which  was  a  case 
of  a  sale  of  logs  lying  upon  the  land  of 
a  third  person,  the  court  said,  that  "it 


18;    Jewett  v.  Warren,   12  Mass.   300; 
Carter  v,  Willard,  19  Pick.  1,  6 ;  Mont- 
gomery  t*.  Hunt,  5  Cal.  366 ;  May  v.  TaU- 
man,  20  111.  443 ;   Cartwright  r.  Phoenix, 
7  Cal.  281 ;   Thompson  v.  Baltimore  &c 
R.  R.  28  Md.  396 ;   Leonard  v.  Davis,  I 
Black  (U.  S.),  476 ;  McNamara  v.  Edmis- 
ter,  11  Hun,  597  ;  Schoonmaker  v.  Verra- 
len,  9  lb.  138  ;   Hobbs  v.  Carr,  127  Mass. 
532.    "It  is  certain,"  said  Colt  J.  in  In- 
galls  17.  Herrick,  108  Mass.  351,  **  that 
slight  evidence  of  delivery  is  sufficient; 
and  if  the  buyer,  with  the  consent  of  the 
seller,  obtains  possession  before  anj  at- 
tachment or  second  sale,  the  transfer  is 
complete  without  formal  delivery.     Shorn- 
way  i;.  Rutter,  8  Pick.  443.    In  Hardy  r. 
Potter,  10  Gray,  89,  the  juiy  were  toW 
that,  although  the  plaintiff  only  took  a 
bill  of  sale,  yet  if  prior  to  the  attachment 
he  had  been  to  the  place  where  the  lumber 
was,  and  had  exercised  acts  of  ownership 
over  it,  by  virtue  of  his  purchase,  that 
would  constitute   a  delivery  of  it,  good 
against  a  subsequent  attachment.     And 
this  instruction  was  held  not  open  to  ex- 
ception, although  the  evidence  was  that 
the  purchaser  had  only  been  to  the  place 
where  the  lumber  was  and  seen  it.    See, 
also,  Phelps  v.  Cutler,  4  Gray,  137  ;  Tux- 
worth  V.  Moore,  9  Pick.  347 ;  Bnllard  r. 
Wait,  16  Gray,  55;    Ropes  v.  Lane,  9 
Allen,  502;  S.  C.  11   lb.  591;"   Thorn- 
dike  V,  Bath,  114  Mass.  118;  Hayden  f. 
Demets,  53  N.  Y.  426.    Where  property 
at  the  time  of  the  sale  is  in  the  possession 
and  control  of  the  purchaser,  no  formal 
act  of  delivery  is  necessary.    Nichols  v. 


was  not  necessary  to  render  a  sale   of  Patten,  18  Me.  231 ;   Martin  r.  Adams, 

logs,  under  such  circumstances,  valid,  as  104  Mass.  262 ;  Warden  r.  Marshall,  99 

against  the  creditors  of  the  vendor,  that  lb.  305,  306.    See  Carrington  v.  Smith,  8 

there  should  be  a  change  in  their  situa-  Pick.  419;   Shurtleff  v.  Willard,  19  lb. 

tion,  and  that  there  might  be  a  change  in  209,  210;    Macomber  v.  Parker,  13  lb. 

the  possession,  while  the  site  of  the  prop-  175 ;   Markham  v.  Jaudon,  41  N.  Y.  235, 

erty  remained  the  same."    See  Birge  v,  242 ;  Wells  v.  Miller,  37  111.  276 ;  Lake  9. 
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to  take  place  upon  the  doing  of  certain  acts  by  the  purchaser,  the 
vendor  is  not  in  default  for  non-delivery  until   notice   ^  „ 

•^  Delivery 

from  the  purchaser  of  the  performance  of  the  acts  on  when  con- 
which  the  delivery  is  to  take  place,  (n^)  Thus,  if  the  notice  from 
vendor  agrees  to  deliver  on  board  of  the  purchaser's  ship  P""^***'®*"- 
as  soon  as  the  latter  is  ready  to  receive  the  goods,  the  purchaser 
must  name  the  ship  and  give  notice  of  his  readiness  to  receive 
the  goods  on  board  before  he  can  complain  of  non-de-  goiter©. 
livery,  (o)  In  Salter  v.  Woollams,  (p)  the  defendant,  Wooiiams. 
an  auctioneer,  sold  a  rick  of  hay,  then  on  the  premises  of  one 
Jackson,  who  had  given  a  license  to  remove  it.  The  license  was 
read  at  the  auction,  and  the  auctioneer  delivered  to  the  buyer  a 
note  addressed  to  Jackson,  requesting  him  to  permit  the  buyer  to 
remove  the  hay.  Jackson  refused,  and  the  buyer  brought  action 
for  non-delivery ;  but  the  court  held  that  the  delivery  was  com- 
plete, the  auctioneer  having  made  the  only  delivery  the  nature  of 
the  case  permitted,  and  Tindal  C.  J.  said  he  saw  no  reason  why 
the  buyer  could  not  maintain  trover  against  Jackson.  ^^^^  ^ 
Wood  V.  Mauley  (j)  was  another  action  growing  out  of  Maniey. 
the  same  sale,  of  a  second  rick  of  hay  to  another  purchaser.  The 
delivery  was  the  same  as  in  the  previous  case,  and  the  buyer,  on 
Jackson's  refusal  to  let  him  take  the  hay,  broke  open  the  gate  of 
Jackson's  close,  and  entered  and  took  the  hay.  Thereupon  tres- 
pass was  brought  against  the  buyer,  but  the  king's  bench  held 
that  Jackson's  license  was  irrevocable,  (r)  and  that  the  delivery 
to  the  buyer  by  the  auctioneer's  order  was  a  complete  delivery,  in 
performance  of  his  contract.  («) 

Morris,  30  Conn.  201 ;   Messer  v.  Wood-  666 ;  Daries  u.  M'Lean,  21  W.  R.  265 ; 

man,  22  N.  H.  172;  Martin  v.  Adams,  104  Stanton  v.  Austin,  L.  R.  7   C.  P.  651 ; 

Mass.  262.    In  a  sale  by  one  partner  to  [Stinson  v.  Branigan,  10  U.  C.  Q.  B.  210  ; 

his  copartner,  there  must  be  a  delivery  ;  Russell  i;.  Bowe,  7  lb.  484.] 

but  such  delivery  consists  rather  in  the         (p)  2  M.  &  G.  650 ;   and  see  Smith  v. 

surrender  of  the  poesession  and  control  of  Chance,  2  B.  &  A.  753,  for  an  incomplete 

the  goods  sold,  than  in  the  actual  tradition  delivery  in  a  similar  sale. 

of  them  from  the  vendor  to  the  purchaser.         {q)  11  Ad.  &  E.  34. 

ShnrtlefF  v.  Willard,  19  Pick.  202;  Beau-         (r)  See  Wood  v.  Leadbitter,  13  M.  & 

mont  V.  Crane,  \4  Mass.  400 ;  Turner  t;.  W.  838 ;  and  Taplin  v.  Florence,  10  C.  B. 

Coolidge,  2  Met.  350;  Cushing  v.  Breed,  744. 

14  Allen,  376.]  («)  [The  remarks  of  Wells  J.  in  Mc- 

(n^)  [Leonard  v.  Wall,  5  U.  C.  C.  P.  9 ;  Leod  v,  Jones,  105  Mass.  403,    sale  of  goods 

Vanbuskirk  ».  Green,  1  Hannay  (N.  B.),  406,  are  instructive  upon  this   JJ^J^'jJpi^' 

25 ;  Posey  v.  Scales,  55  Ind.  282.]  point.  '*  A  sale  of  chattels,"  odly  author- 
Co)  Armitage  v.  Insole,  14  Q.  B.  728;  he  says,  ''which  are  at  the   toeatwud 

Sutherland  v.  Allhuaen,  14  L.  T.  N.  S.  time  upon  the  land  of  the   take  them. 
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§  680.  It  might  seem  at  first  sight  that  the  decision  in  Salter  v. 
Observa-  Woollams  (^)  is  in  conflict  with  the  class  of  decisions 
these  cases,  exemplified  in  Bentall  «.  Bum,  (u)  and  discussed  ante^ 
§§  175  et  8eq.^  in  which  the  principle  is  established  that  there  is 
no  delivery  where  the  goods  are  in  possession  of  a  third  person, 
unless  the  third  person  assent  to  attorn  to  the  buyer  and  become 
his  bailee  instead  of  that  of  the  vendor.  But  a  little  reflection 
will  show  that  there  is  really  no  such  conflict ;  for,  in  Salter  v. 
Woollams,  the  third  person,  although  refusing  to  deliver  to  the 
buyer  on  the  vendor's  order  after  the  sale,  had  assented  tit  ad- 
vance of  the  sale  to  become  bailee  for  any  person  who  might  buy, 
and  the  court  held  this  assent  not  to  be  revocable  (rfter  the  sale* 
The  consequence  then  was,  that  the  third  person  in  possession  be. 
came,  by  the  completion  of  the  sale,  bailee  for  the  buyer,  and  his 
refusal  to  deliver  to  the  buyer  was  not  a  refusal  to  become  bailee, 
but  to  do  his  duty  as  bailee,  after  assenting  to  assume  that  char- 
acter. 

§  681.  In  Wood  v,  Tassell  (x)  the  plaintiff  sued  for  non-de- 
Woodv.  livery  of  certain  hops  sold  to  him  by  the  defendant 
Tassell.  fhe  hops  were  parcel  of  a  larger  quantity  lying  at  the 
warehouse  of  one  Fridd,  where   they  had  been  deposited  by  a 

Beller,  will  authorize  an  entry  upon  the  upon  the  seller's  premises;  or  when,  by 
land  to  remove  them,  if  by  the  express  or  the  terms  of  the  contract,  it  is  to  be  de- 
implied  terms  of  the  sale  that  is  the  place  livered  elsewhere.     And  when  there  is 
where  the  purchaser   is  to   take    them,  nothing  executory  or  incomplete  between 
Wood  V.  Manley,  U  Ad.  &  £.  S4 ;  Nettle-  the  parties  in  respect  to  the  propertj,  and 
ton  t;.  Sikes,  8  Met.  34 ;  Giles  v,  Simonds,  there  is  no  relation  of  contract  between 
15  Gray,  441 ;  Drake  v.  Wells,  11  Allen,  them  affecting  it  except  what  resnlts  from 
141 ;   McNeal  v.  Emerson,  15  Gray,  S84.  the  facts  of  ownership  or  legal  title  in  one 
A  license  is  implied,  because  it  is  neces-  and  possession  in  the  other,  no  inference 
sary  in  order  to  carry  the  sale  into  com-  of  a  license  to  enter  upon  lands  for  the  re- 
plete effect ;  and  is  therefore  presumed  to  corery  of  the  property  can  be  drawn  from 
have  been  in  contemplation  of  the  parties,  that  relation  alone."    See  1  Sogden  V. 
It  forms  a  part  of  the  contract  of  sale.  &  P.  (8th  Am.  ed.)  126,  note  (n)  and  cases 
The  seller  cannot  deprive  the  purchaser  cited.    A  sheriff  having  seized  goods  can- 
of  his  property,  nor  drive  him  to  an  ac-  not  sell  them  on  defendant's   mg^j  ^f 
tion  for  its  recovery,  by  withdrawing  his  premises  without  his  permis-   sberiffto 
implied  permission  to  come  and  take  it.  sion,  and  any  person  going   fend«iit^ 
This  proposition  does  not  apply,  of  course,  on  the  premises  to  purchase    P«n>*^- 
to  a  case  where  a  severance  from  the  realty  may  be  treated  as  a  trespasser.    McMas- 
is  necessary  to  convert  the  subject  of  the  ter  v.  McPherson,  6  U.  C.  Q.  B.  (0.  S.) 
sale  into  personalty,  and  the  revocation  is  16.] 
made  before  such  severance.    But  there  is  {t)  2  M.  &  G.  650. 
no  such  inference  to  be  drawn,  when  the  (u)  3  B.  &  C.  423. 
property,  at  the  time  of  the  sale,  la  not  {t)  6  Q.  B.  234. 
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former  owner,  who  sold  them  to  the  defendant.  After  the  sale 
to  the  plaintiff,  he  was  informed  that  the  hops  were  at  Fridd's, 
and  went  there,  had  them  weighed,  and  took  away  part.  Some 
days  after,  when  the  plaintiff  sent  for  the  remainder,  they  were 
gone,  having  been  claimed  and  taken  away  by  a  creditor  of  the 
defendant's  vendor.  Held  that  the  defendant  had  done  all  that  he 
was  bound  to  do  in  making  delivevy^,  and  was  not  responsible.  In 
this  case  it  is  worth  remarking  that  Lord  Denman,  in  delivering 
the  judgment,  said :  ^^  I  was  induced  by  some  degree  of  importu- 
nity to  leave  it  as  a  question  to  the  jury  whether  the  defendant 
ought  not  to  have  given  the  plaintiff  a  delivery  order,  though  not 
expressly  required,  in  performance  of  his  contract.  We  all  think 
that  I  was  wrong  in  so  submitting  the  matter  to  them,  and  that 
the  correct  course  would  have  been  to  direct  them  that  under  the 
circumstances  Fridd  held  the  hops  as  agent  for  the  plaintiff." 

§  682.  As  to  the  place  where  delivery  is  to  be  made,  when 
nothing  is  said  about  it  in  the  bargain,  it  seems  to  be  p]^^^  ^^ 
taken  for  granted  almost  universally  that  the  goods  are  ^eii^e^y- 
to  be  at  the  buyer's  disposal,  at  the  place  where  they  are  when 
sold.  No  cases  have  been  met  with  on  this  point.  Lord  Coke 
says :  (y)  "  If  the  condition  of  a  bond  or  feoffment  be  to  deliver 
twenty  quarters  of  wheat  or  twenty  loads  of  timber,  or  such  like, 
the  obligor  or  feoffor  is  not  bound  to  carry  the  same  about  and 
seek  the  feoffor,  but  the  obligor  or  feoffor  before  the  day  must  go 
to  the  feoffee  and  know  where  he  will  appoint  to  receive  it,  and 
there  it  must  be  delivered."  But  this  refers  to  estates  held  upon 
condition  and  to  the  duty  of  a  debtor^  and  is  not  applicable  to 
cases  where  the  party  bound  to  deliver,  as  a  vendor,  is  only  held 
to  the  obligation  of  keeping  the  thing  at  the  disposal  of  the  buyer, 
and  is  not  bound  to  more  than  a  passive  readiness  to  allow  the 
buyer  to  take  the  goods.  Kent  says  :  (2)  "  If  no  place  be  desig- 
nated by  the  contract,  the  general  rule  is  that  the  articles  sold  are 
to  be  delivered  at  the  place  where  they  are  at  the  time  of  the  sale. 
The  store  of  the  merchant,  the  shop  of  the  manufacturer  or  me- 
chanic, and  the  farm  or  granary  of  the  farmer,  at  which  the  com- 
modities sold  are  deposited  or  kept,  must  be  the  place  where  the 
demand  and  delivery  are  to  be  made,  when  the  contract  is  to  pay 
upon  demand  and  is  silent  as  to  the  place."  (a)     This  appears  to 

(y)  Co.  Lit  210  b.  (a)  [See  2  Kent,  505 ;  2  Chittj  Contr. 

(z)  Vol.  2,  p^  677  (nth  ed.).  (11th  Am.  ed.)  1201  et   $eq,  md  notes; 
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be  a  very  reasonable  rule,  and  it  would  of  coarse  result  as  a  con- 
sequence that  the  vendor  would  be  responsible  for  remoTing  the 
goods  before  delivery  to  a  place  where  the  buyer  would  be  sub- 
jected to  inconvenience  or  increased  expense  in  taking  posaeamon 
of  them. 

§  683.  If,  however,  the  contract  impose  on  the  vendor  the  obli- 
Vendor'8  gation  of  sending  the  ^oods,  questions  may  arise  as  to  the 
hf4«OT  °  ^^^^  ^^^  manner  in  which  he  is  to  fulfil  this  duty,  (a^) 
to  send  jf  nothing  is  said  as  to  time,  he  must  send  within  a 
Where  reasonable  time  ;  (h)  and  when  the  sale  is  in  writing,  if 
time  is  not    nothiuG^  is  Said  as  to  time,  parol  evidence  is  admissible  of 

exoressed 

in  contract,  the  facts  and  circumstances  attending  the  sale  in  order 

time.  to  determine  what  is  a  reasonable  time,  (c)     Thus,  in 

Ellis  V.  Ellis  V.  Thompson,  (cZ)  where  there  was  a  sale  of  lea  d 

Thompson,  deliverable  in  London,  parol  evidence  was  admitted  to 

Miles  V.   Roberts,    34  N.   H.  253,   254 ;  presslj  stated  that  the  goods  sold  or  or- 

Smith  V.   Gillett,  50    111.  290 ;  Barr    v.  deied  were  delirerable  within  a  reasonable 

Myers,  3  Watts  &  S.  299 ;  Middlesex  Co.  time.    Story  J.  in    Cocker  v,  Franklin 

t;.   Osgood,  4  Gray,  447,  449 ;  Lobdell  v.  Hemp  &  Flax  Manuf.  Co.  3  Snmner,  530, 

Hopkins,  5  Cowen,  516  ;  Goodwin  v.  Hoi-  532.   See  Tufts  v.  McClnre,40  Iowa,  317  ; 

brook,  4  Wend.  380;  Rice  v.  Chnrchill,  2  Rankin  v.  Goddard,  4  Allen  (N.  B.).  155; 

Denio,  145;  Kraft  v,  Hurtz,  11  Mo.  109.  Kemple  v.  Darrow,  7  J.  &  Sp.  447;  Bol- 

But  "where  the  vendee  is,  by  the  terms  of  ton  v.  Riddle,  35  Mich.  13.] 

the  contract,  to  designate  a  place  of  de-  (c)  [The  question  of  reasonable  time  is 

livery,  the  vendor  is  bound  to  be  ready  determined  by  a  view  of  all    g^^  reuoo- 

'to  make  delivery  at  the  place  designated,  the  circumstances  of  the  case;   able  time i> 

If  the  vendee  omits  to  designate  the  place,  and  parol  evidence  of  the  con- 

the  vendor  is  guilty  of  no  breach  of  con-  versations  of  the  parties  may  be  admitted 

tract,  if  the  articles  are  ready  for  delivery  to  show  the  circumstances  under  which 

at  the  time  fixed  by  the  contract."    Bige-  the  contract  was  made,  and  what    the 

low  J.  in  Lucas  v.  Nichols,  5  Gray,  309,  parties  thought  was  a  reasonable  time  for 

311 ;  Smith  v.  Wheeler,  7  Oreg.  49;  Bolton  performing  it.    Cocker  v,  Franklin  Hemp 

V.  Riddle,  35  Mich.  13 ;  Boyd  v.  Gunnison,  &  Flax  Manuf.  Co.  3  Sumner,  530 ;  Coales 

14  W.  Va.  1 ;  Brunskill  v.  Mair,  15  U.  C.  u.  Sangston,  5  Md.  121.    But  no  evidence 

Q.  B.  213.]  will  be  admissible  to  prove  a  specific  time 

(o^)  [Brunskill  v.  Mair,  15  U.  C.  Q.  B.  for  the  delivery  of  the  goods  to  be  famished 

213 ;  George  v.  Glass,  14  lb.  514 ;  Cox  v.  when  the  contract  is  silent  upon  the  point, 

Jones,  24  lb.  81;Twohy  v,  Armstrong,  15  because  that  would  be  to  contradict  and 

U.  C.  C.  P.  273  ;  Wright  o.  Weed,  6  U.  C.  vary  the  legal  interpretation  of  the  instm- 

Q.  B.  140 ;  Molson  v,  Bradbum,  25  lb.  ment    Cocker  v.  Franklin  Hemp  &  Flax 

457.]  Manuf.  Co.  3  Sumner,  530 ;  Shaw  C  J.  in 

(h)  [See  Adams  v.  Adams,  26  Ala.  272 ;  Atwood  v.  Cobb,  16  Pick.  227.] 

Cocker  v.  Franklin  Hemp  &  Flax  Manuf.  (d)  3  M.  &  W.  445  ;  and  see  Jones  r. 

Co.  3   Sumner,  530.    The  result  of  an  Gibbon,  8  Ex.  920 ;  Sansom  v.  Rhodes,  8 

Omissioa  to    omission  to  fix  a  time  for  de-  Scott,  544 ;  [Cocker  r.  Franklin  Hemp  & 

Jx  **"«  '«'   livery  is,  that  the  law  treats  Flax  Manuf.  Co.  3  Sumner,  530,  533.] 
the  contract  as  if  it  had  ex- 
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show  that  the  defendant  had  asked  the  broker  whether  the  lead 
was  ready  for  shipment,  and  had  been  informed  that  it  was,  be- 
fore the  bought  and  sold  notes  were  made  out.  And  it  was  held 
that  the  defendant  was  relieved  from  the  obligation  of  receiving 
delivery  by  reason  of  a  long  delay  in  getting  the  lead  in  barges 
from  the  mine  down  the  Severn  to  Gloucester,  from  which  port 
it  was  to  be  shipped  to  London. 

§  684.  But  where  the  contract  expresses  the  time,  the  question 
is  one  of  construction,  and  therefore  one  of  law  for  the   where  the 
court,  not  of  fact  for  the  jury,  (e)     (See  Conditions,   exprewes 
ante,  §  662.)     The  word  "  month,"  although  at  com-   ^^^  ''™«- 
mon  law  it  generally  means  a  lunar  month,  is  in  mercantile  con- 
tracts understood  to  mean  a  calendar  month.  (/)     And   "Mopth," 
the  court  will  look  at  the  context  in  all  cases,  to  see   iog. 
whether  a  calendar  month  was  not  intended,  and  if  so  will  adopt 
that  construction.  (^)     And  now  by  statute  13  Vict.  c.   stat.  13 
21,  s.  4,  it  is  enacted,  that  "  in  all  acts  the  word  *  month '  a.  4.  ^     ' 
shall  be  taken  to  mean  calendar  months,  unless  words  be  added, 
showing  lunar  months  to  be  intended."     Where  a  certain  num- 
ber of  "days  "is  to  be  allowed  for  the  delivery,  they   "Days," 
are  to  be  counted  as  consecutive  days,  and  include  Sun-  counted. 
days,  unless  the  contrary  be  expressed,  (A)  or  an  usage  to  that  ef- 
fect be  shown,  (t)     And  as  to  the  odd  day  in  leap  year, 
see  40  Henry  3,  at  p.  4,  vol.  1  of  Statutes  Revised. 
And  the  rule,  though  long  in  doubt,  seems  now  to  be  settled  by 


(e)  [How  far  the  question  of  reasonable 
time  is  for  the  court  and  how  far  for  the 
jury,  see  Hill  v.  Hobart,  16  Me.  164;  Att- 
wood  V.  Clark,  2  Green  1.  249;  Howe  v, 
Huntington,  15  Me.  350 ;  King^ley  v. 
Wallis,  14  lb.  57;  Murray  v.  Smith,  1 
Hawks,  41 ;  Greene  v.  Dingley,  24  Me. 
131;. Cameron  v.  Wells,  30  Vt.  633.  A 
delivery  and  acceptance  af^er  the  agreed 

Beiirery  ^^™®  ^^^^  °o^  ^^  itself  enable 

after  the  the  vendee  to  set  up  the  non- 

agreed  time;     .  „  ,  ,    .       . 

■ome  of  the     delivery  at  the  agreed  time  m 

eOeeta  of.  reduction  of  the  price.  Moffat 
V.  Lnnt,  2  Pugsley  &  Bnrbridge  (N.  B.), 
673;  Wharton  v.  Mo.  Car  Foundry  Co. 
1  Mo.  App.  577.  But  if  a  note  is  given  in 
consideration  of  flour  to  be  delivered  on 
the  day  of  the  date  of  the  note,  a  failure 


to  deliver  at  that  time  will  constitute  a 
failure  of  consideration.  Corwith  v.  Col- 
ter, 82  HI.  585.] 

(/)  Reg.  w.  Chawton,  1  Q.  B.  247  ;  Hart 
V.  Middleton,  2  C.  &  K.  9  ;  Webb  v.  Fair- 
maner,  3  M.  &  W.  473  ;  [Thomas  v.  Shoe- 
maker, 6  Watts  &  S.  179.  In  Churchill 
V.  Merchants'  Bank,  19  Pick.  532,  535, 
Dewey  J.  said :  ''  As  a  legal  phrase,  a 
month  in  Massachusetts  is  considered  as  a 
calendar  month.  Such  is  the  construction 
in  mercantile  contracts  and  in  all  legal 
proceedings."] 

(g)  Simpson  v.  Maritson,  11  Q.  B.  23  ; 
Webb  V.  Fairmaner,  3  M.  &  W.  473. 

(h)  Brown  v.  Johnson,  10  M.  &  W, 
331. 

(t)  Cochran  v.  Retberg,  3  Esp.  121. 
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the  decision  in  Webb  v.  Fairmaner,  (A;)  that  if  a  certain  namber 
Webb  V.  ^^  ds^ys  is  allowcd  for  the  delivery,  they  must  be  ooanted 
Fairmaner.  exclusively  of  the  day  of  the  contract.  (Z)  A  promise 
to  deliver  goods  in  two  months  from  the  5th  October  is  fulfilled 
by  delivery  at  any  time  on  the  whole  day  of  the  5th  December,  so 
that  an  action  against  the  vendor  would  be  premature  if  brought 
before  the  6th.  In  Goddington  v.  Paleologo  (m)  the  court  of 
Codding-  exchequer,  on  a  contract  for  the  delivery  of  goods,  **  de- 
Xo.^*^*"  Kvering  on  April  17th,  complete  8th  May,"  was  equally 
divided  on  the  question  whether  the  vendor  was  bound  to  com- 
mence delivery  on  the  17th  April. 

§  685.  In  relation  to  the  hour  up  to  which  a  vendor  can  make  a 
"Hour "  valid  delivery,  on  the  last  day  fixed  by  the  contract,  the 
Startup «.  ^^^^^  subject  is  fully  discussed,  in  the  carefully  con- 
McDonald,  sidered  casd  of  Startup  v.  McDonald  (n)  in  Cam.  Scaec. 
In  that  case  the  plaintiff  had  sold  to  the  defendant  ten  tons  of 
linseed  oil,  ^^  to  be  free  delivered  within  the  last  fourteen  days  of 
March,  and  paid  for  at  the  expiration  of  that  time,  in  cash.'*  The 
defendant  pleaded  to  an  action  for  not  receiving  the  oil  that  the 
tender  was  made  on  the  last  of  the  fourteen  days,  at  nine  o^doc^ 
at  night,  which  was  an  unreasonable  and  improper  time,  &c  &c. 
The  jury  found  as  a  special  verdict,  that  the  plaintiff  made  the 
tender  at  half-past  eight  o'clock  at  night  of  the  31st  March,  that 
day  being  Saturday^  that  there  was  full  time  before  twelve  6* clock 
at  night  for  the  defendant  to  examine^  and  weighs  and  receive  the 
oil^  but  that  he  objected  on  the  ground  that  the  tender  was  at  an 

(h)  S  M.  &  W.  473 ;  and  see  Lester  v,  Jones,  8  Mass.  453 ;  Woodbridge  r.  Brig- 
Garland,  15  Vesey,  247 ;  Pellow  v.  Won-  bam,  12  lb.  403  ;  Blake  v.  Crown insbield, 
ford,  9  B.  &  C.  134 ;  Yoang  v.  Higgon,  6  9  N.  H.  304;  Arerj  v.  Stewait,  2  Conn. 
M.  &  W.  49;  Blunt  v.  Heslop,  8  Ad.&  E.  69  ;  Aiken  v.  Appleby,  1  Morris,  8;  Cor- 


577  ;  Isaacs  v.  Royal  Insotance  Co.  L.  B.  nell  v,  Monlton,  3  Denio,  12.    "  Beti 

5  Ex.  296.  two  days/'  is  exclusive  of  botb.    Atkins  r. 

(/)  [Farwell  v.  Rogers,  4  Cush.  460;  Boylston  F.  &  M.  Ins.  Co.  5  Met.  440; 

Computft-        Buttrick  v.  Holden,  8  lb.  233 ;  Richardson  u.  Ford,  14  III.  339 ;  Cook  r. 

tlon  of  time.    Qatman  v.  Walker,  S3  Me.  Gray,  6  Ind.  335 ;  Cook  w.  Drais,  2  Cin. 

71;  Windsor  v.  China,  4  Greenl.   298;  (Ohio)  340.    See  Cleveland  v,  Stenrett, 

Homes  v.  Smith,  16  Me.  181 ;  Ewing  v,  70  Penn.  St.  204.    From  the  15th  to  the 

Bailey,  4  Scam.  420.     So,  the  day  of  an  28th  of   a  month   excludes    both    days, 

act,  from  which  a  future  time  is  to  be  as-  Newby  v.  Rogers,  40  Ind.  9.    "  Until" 

certained,  is  to  be  excluded  from  the  com-  is  exclusive.    People  v.  Walker,  17  N.  Y. 

putation.    Weeks  v.  Hull,  19  Conn.  376  ;  502.] 

Bigelow  V.  Wilson,  I  Pick.  485;  Wiggin  (m)  L.  R.  2  Ex.  193. 

V.  Peters,   1    Met.   127,   129  ;   Henry   v,  (n)  6  M.  &  6.  598. 
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unreasonable  hour  ;  that  the  plaintiff  then  kept  the  oil,  and  ten- 
dered it  again  on  Monday  morning,  at  seven  o'clock ;  and  that  the 
hour  of  half-past  eight  on  Saturday  night  was  an  unreasonable  and 
improper  time  of  that  day  for  the  tender  and  delivery  of  the  oil. 
On  these  facts  the  court  of  common  pleas  had  been  unanimous  in 
favor  of  the  defendant,  (o)  but  the  judgment  was  reversed  in 
Cam.  Scac6.  The  judges,  Denman  C.  J.,  Abinger  C.  B.,  Patteson 
and  Williams  J  J.,  and  Parke,  Gumey,  Rolfe,  and  Alderson  BB., 
were  unanimous  in  opinion  that  the  defendant  was  not  bound  to 
be  present  at  the  hour  when  the  tender  was  made ;  but  all  were 
also  of  opinion  (with  the  exception  of  Lord  Denman,  who  dis- 
sented), that  being  there^  he  was  bound  by  the  tender  ;  and  that 
the  verdict  of  the  jury,  declaring  that  the  tender  was  at  an  unrea- 
sonable and  improper  time,  was  an  erroneous  finding  of  the  lato^ 
inconsistent  with  their  finding  of  the  fact^  that  the  tender  was 
made  in  full  time  for  the  defendant  to  examine,  weigh,  and  re- 
ceive the  oil,  before  midnight.  Parke  B.  gave  an  instructive, 
statement  of  the  whole  law  on  the  subject,  in  these  words :  ^'  The 
question  in  this  case  is  merely,  what  is  the  proper  time  of  the  day 
for  a  tender  of  goods,  under  a  contract  to  sell  and  deliver  to  an- 
other within  a  certain  number  of  days,  the  mode  of  tender  being 
in  other  respects  reasonable  and  proper  (for  it  is  found  to  be  un- 
reasonable only  in  respect  of  the  lateness^  the  tender  being  made 
to  the  vendee  personally ^  and  there  being  no  usage  of  trade  as  to 

the  time  for  delivery,  to  qualify  or  explain  the  contract 

Upon  a  reference  to  the  authorities,  and  due  consideration  of  them, 
it  appears  to  me  that  there  is  no  doubt  upon  this  question.  It  is 
not  to  be  left  to  a  jury  to  be  determined  as  a  question  of  practical 
convenience  or  reasonableness  in  each  case ;  but  the  law  appeared 
to  have  fixed  the  rule^  and  it  is  this^  that  a  party  who  is  by  con- 
tract to  pay  money  or  to  do  a  thing  transitory  to  another,  any- 
where, on  a  certain  day,  has  the  whole  of  the  day,  and  if  on  one 
of  several  days,  the  whole  of  the  days  for  the  performance  of  his 
part  of  the  contract ;  and  until  the  whole  day,  or  the  whole  of  the 
last  day  has  expired,  no  action  will  lie  against  him  for  the  breach 
of  such  contract.  In  such  a  case  the  party  bound  must  find  the 
other  at  his  peril  (Kidwelly  v.  Brand,  Plowden,  71),  and  within 
the  time  limited  if  the  other  be  within  the  four  seas  (Shepp.  136, 
ed*  1651),  and  he  must  do  all  that,  without  the  concurrence  of 

(o)  2  M.  ft  G.  S95« 
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the  other,  he  can  do,  to  make  the  payment,  or  perform  the  act ; 
and  that  at  a  convenient  time  before  midnight^  such  time  varying 
according  to  the  quantum  of  the  payment  or  the  nature  of  the  act 
to  be  done.  Therefore,  if  he  is  to  pay  a  sum  of  money,  he  must 
tender  it  a  sufficient  time  before  midnight  for  the  party  to  whom 
the  tender  is  made  to  receive  and  count ;  ( jt?)  or  if  he  is  to  de- 
liver goods,  he  must  tender  them  so  as  to  allow  sufficient  time  for 
examination  and  receipt.  This  done,  he  has,  so  far  as  he  could, 
paid  or  delivered  within  the  time ;  and  it  is  by  the  fault  of  the 
other  only  that  the  payment  or  delivery  is  not  complete. 

§  686.  ^'  But  where  the  thing  is  to  be  performed  at  a  certain 
place^  on  or  before  a  certain  day,  to  another  party  to  a  contract, 
there  the  tender  must  be  to  the  other  party  at  that  place  ;  and  as 
the  attendance  of  the  other  party  is  necessary  at  that  place  to  com- 
plete the  act,  there  the  law,  though  it  requires  the  other   to  be 
present,  is  not  so  unreasonable  as  to  require  him  to  be  present  for 
the  whole  day  where  the  thing  is  to  be  done  on  one  day,  or  for  the 
whole  series  of  days  where  it  is  to  be  done  on  or  before  a  day  cer- 
tain ;  and,  therefore,  it  fixes  a  particular  part  of  the  day  for  his 
presence ;  and  it  is  enough  if  he  he  at  the  place  at  such  a  conven- 
ient time  before  sunset  on  the  last  day^  as  that  the  act  may  he  com- 
pleted by  daylight;  and  if  the  party  bound  tender  to  the  party 
there,  if  present,  or  if  absent,  be  ready  at  the  place  to  perform  the 
act  within  a  convenient  time  before  sunset  for  its  completion,  it  is 
sufficient ;  and  if  the  tender  be  made  to  the  other  party^  at  the 
place  at  any  time   of  the  day^  the  contract   is  performed  ;  and 
though  the  law  gives  the  uttermost  convenient  time  on  the  last 
<i^y)  yet  this  is  solely  for  the  convenience  of  both  parties,  that 
neither  may  give  longer  attendance  than  is  necessary ;  aind  if  it 
happen  that  both  parties  meet  at  the  place  at  any  other  time  of  the 
last  day^  or  upon  any  other  day  within  the  time  limited,  and  a 
tender  is  made,  the  tender  is  good.    See  Bacon's  Abr.  tit.  Tender 
D.  (a)  ;  Co.  Lit.  202  a.     This  is  the  distinction  which  prevails  in 
all  the  cases,  —  where  a  thing  is  to  be  done  anywhere^  a  tender  at 
a  convenient  time  before  midnight  is  sufficient ;  where  the  thing  is 
to  be  done  at  a  particular  place^  and  where  the  law  implies  a  duty 
on  the  party  to  whom  the  thing  is  to  be  done  to  attend,  that 
attendance  is  to  be  by  daylight,  and  a  convenient  time  before  sun- 
set  I  therefore  think  that  the  tender  was  good  in  this  case 

{p)  [See  McClartey  t;.  Gokey,  81  Iowa,  505.] 
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in  point  of  time,  and  consequently  that  the  plaintiff  having  been 
able  to  meet  with  the  defendant^  and  actually  to  tender  the  oil  to 
him  a  sufficient  time  before  midnight  to  enable  the  defendant  to 
receive,  examine,  and  weigh  the  oil,  performed  so  far  as  he  could 
his  part  of  the  contract,  and  was  entitled  to  recover  for  the  breach 
of  it  by  the  defendant."  (^^) 

§  687.  In  Duncan  v.  Topham  (9)  the  declaration  alleged  an 
order  for  goods  to  be  delivered  to  the  defendant  within   Dnnc^n  v. 
a  reasonable  time^  but  the  proof  showed  a  written  order  Topham. 
for  "  five  tons,  &c. :  but  it  must  be  put  on  board  di-  ^fl^^^ 
rectly^^^  to  which  the  plaintiff  replied,  "  I  shall  ship  you  ly-" 
five  tons,  &c.  to-morrowy     Held  that  the  proof  did  not  support 
the  declaration  ;  and  that  a  reasonable  time  was  a  more  protracted 
delay  than  directly.    In  Attwood  v.  Emery  (r)  the  agree-  Attwood  v, 
ment  of  the  vendor,  who  was  a  manufacturer^  to  deliver  ,^"®'^- 
goods  "  as  soon  as  possible,"  was  construed  to  mean  "  as  aa^oslS-" 
soon  as  the  vendors  could,"  with  reference  to  their  abil-  ^*®-" 
ity  to  furnish  the  article  ordered,  consistently  with  the  execution 
of  prior  orders  in  hand.     A  written  order  by  a  cooper  for  a  large 
quantity  of  iron  hoops  ^^  as  soon  as  possible,"  sent  on  the    30th 
November,  was  held  to  be  reasonably  complied  with  by    <«  Reason- 
tender  in  the  February  following.     For  the  meaning  of  *^^®  time." 
the  words  reasonable  time,  see  Brighty  v.  Norton  («)  and  Toms  v. 
Wilson,  (t)  post,  §§  709,  710.     Where  the  contract  was   u  Yorth- 
to  deliver  goods  "  forthwith,"  the  price  being  made  pay-  ^^^^•" 
able  within  fourteen  days  from  the  making  of  the  contract,  it  was 
held  manifest  that  the  goods  were  intended  to  be  delivered  within 
the  fourteen  days,  (u) 

(jA)  [Croninger  v,  Crocker,  62  N.  Y.  Ind.  95;  also  44  lb.  695  j  Board  of  Ord- 

151.   Yazell  contracted  to  furnish  Kirk-  nance  v.  Lewis,  7  Ir.  Jur.  O.  S.  17  (Q. 

Kirkpcttriok    patrick  and  Porter  a  certain  B.)] 

v.AlezandAr.  number  of  hogs,  the  hogs  to  (9)  8  C.  B.  225. 

be  delivered  during  "the  first  half  of  (r)  1  C.  B.  N.  S.  110;  26  L.  J.C.  P.  73. 
August,  1871 ;  to  be  weighed  at  Mr.  Gor-  [Titcomb  v.  United  States,  14  Ct.  of  Claims, 
don's  ficales  near  Burlington."  It  was  263.  Attwood  v.  Emery,  suprOf  was  corn- 
held  that  the  vendor  was  bound  to  deliver  mented  on  in  The  Hydraulic  Engineering 
the  hogs  at  the  scales ;  that  he  had  until  Co.  1;  McHaffie,  L.  R.  4  Q.  B.  D.  670 ; 
noon  of  the  16th  of  the  month  to  do  it;  De  Oleaga  v.  West  Cumberland  Iron  Co. 
and  that  he  was  bound  to  keep  the  hogs  lb.  472.] 

at  the  scales  until  noon  of  that  day,  and  («)  3  B.  &  S.  305 ;  32  L.  J.  Q.  B.  38. 

that  the  fact  that  the  hogs  were  at  the  (0  4  B.  &  S.  442,  455 ;  32  L.  J.  Q.  B. 

scales  a  part  of  the  forenoon  was  not  33,382. 

enough.    Kirkpatrick   v.  Alexander,  60  (u)  Staunton  v.  Wood,  16  Q.  B.  638. 
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[book  it. 


Vendor 
must  de- 
liver bill'of 
lading 
when 
rightfally 
demanded, 
even  be- 
fore cargo 
landed. 

Barber  v. 
Taylor. 


§  688.  Where  by  the  terms  of  a  contract  of  sale  the  yendor 

to  deliver  to  the  purchaser  a  bill  of  lading  for  the  cai^ 
which  had  been  bought  on  the  purchaser's  orders,  it 
was  held  that  the  delivery  of  the  bill  of  lading  within  a 
reasonable  time  after  its  receipt^  and  without  reference 
to  the  unloading  of  the  cargo^  was  incumbent  on  the 
vendor,  and  that  the  buyer  was  justified  in  rejecting 
the  purchase  on  the  refusal  to  deliver  the  bill  of  lad- 
ing, (a?) 

§  689.  The  vendor  does  not  comply  with  his  contract  by  the 
Deiiveiy  of  ^"^^l^^  or  delivery  of  either  more  or  less  than  the  exact 
r^'th '  ^^  quantity  contracted  for,  (y)  or  by  sending  the  goods  sold 
the  con-  mixed  with  other  goods.  As  a  general  rule,  the  buyer 
quires  not  is  entitled  to  refuse  the  whole  of  the  goods  tendered  if 
^^'  they  exceed  the  quantity  agreed,  and  the  vendor  has  no 

right  to  insist  upon  the  buyer's  acceptance  of  all,  or  upon  the 
Dixon  »  buyer's  selecting  out  of  a  larger  quantity  delivered.  In 
Fletcher.  Dixon  V.  Fletcher  (z)  the  declaration  alleged  an  order  by 
defendant  for  the  purchase  on  his  account  of  200  bales  of  cotton, 
and  a  shipment  to  him  of  206  bales,  and  the  defendant's  refusal  to 
receive  said  cotton,  or  ^^  any  part  thereof."  The  court  allowed 
the  plaintiff  to  amend  his  declaration,  holding  it  to  be  insufficient 
for  want  of  an  averment  that  the  plaintiffs  were  ready  and  willii^ 
Hart  V.  to  deliver  the  200  bales  only.  So,  in  Hart  v.  Mills,  (a) 
Mills.  where  an  order  was  given  for  two  dozen  of  wine,  and 

four  dozen  were  sent,  it  was  held  that  the  whole  might  be  returned. 
Cnniiffe  V.  ^^  Gunliffe  V.  Harrison  (i)  a  purchase  was  made  of  ten 
Harrison,  hogsheads  of  claret,  and  the  vendor  sent  fifteen.  Held 
that  the  contract  of  the  vendor  was  not  performed,  ^^  for  the  per- 


See,  also,  Roberts  v,  Brett,  11  H.  L.  Cas. 
337,  and  34  L.  J.  C.  P.  241,  as  to  interpre- 
tation of  "  forthwith."  ["  To  ship  and  de- 
liver  as  faat  as  vessels  could  be  obtained  " 
daring  the  season.  Isaacs  v.  N.  Y.  Plaster 
Works,  67  N.  Y.  124.] 

(x)  Barber  v,  Taylor,  5  M  &  W.  527. 

\y)  [Renter  v,  Sala,  4  C.  P.  D.  239; 
Croninger  v,  Crocker,  62  N.  Y.  151 ;  High- 
land Chemical  &  Mining  Co.  v.  Matthews, 
76  lb.  145.  So,  if  he  deliver  the  goods  in 
an  essentially  altered  ^condition.  Reynolds 
V,  Shater,  3  U.  C.  Q.  B.  877.]  The  mle  is 


leas  rigid  where  goods  are  ordered  from  a 
correspondent  who  is  an  agent  for  baying 
them.  See  Ireland  v.  Livingston,  L.  B.  9 
Q.  B.  99  ;  36  L.  J.  Q.  B.  50 ;  L.  R.  5  Q. 
B.  516;  5  £ng.  App.  395;  oMUe,  §  590; 
Johnston  v,  Kershaw,  L.  R.  S  Ex.  82 ;  96 
L.  J.  Ex.  44. 

(z)  3  M.  &  W.  146  ;  IRommel  v.  Win- 
gate,  103  Mass.  827,  cited  and  stated 
§  376,  note  (0.] 

(a)  15  M.  &  W.  85. 

(h)  6  Ex.  908. 
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son  to  whom  they  are  sent  cannot  tell  which  are  the  ten  that  are 
to  be  his,  and  it  is  no  answer  to  the  objection  to  say  that  he  may 
choose  which  ten  he  likes,  for  that  would  be  to  force  a  new 
contract  upon  him."  (c)  In  Nicholson  v.  Bradfield  Nicholson 
Union  (d)  the  plaintiffs,  under  a  contract  for  the  sale  fiei/union. 
of  Ruabon  coals,  sent  one  lot  of  fifteen  tons  nine  cwt.  of  real  Rua- 
bon  coals  on  the  1st  July,  and  another  lot  seven  tons  eight  cwt. 
of  coals,  which  were  not  Ruabon  coals,  on  the  2d  July,  and  the 
two  parcels  were  shot  into  one  heap,  and  it  was  held  a  bad  de- 
livery far  the  whole.  In  Levy  v.  Green  (e)  the  goods  ^e  v. 
ordered  were  sent,  but  they  were  packed  in  a  crate  with  Green, 
other  goods  not  ordered,  though  perfectly  distinguishable,  the  ar- 
ticles in  excess  being  crockery  ware  of  a  different  pattern.  And 
Coleridge  and  Earle  J  J.  considered  that  the  case  was  distinguish- 
able on  that  ground  from  the  cases  already  cited ;  but  Campbell 
C.  J.  and  Wightman  J.  thought  it  clear  that  the  vendor  had  no 
right  to  impose  on  the  purchaser  the  onus  of  unpacking  the  goods 
and  separating  those  that  he  had  bought  from  the  others  ;  and 
this  latter  view  was  held  right  by  the  unanimous  decision  of  the 
exchequer  chamber,  (e^) 

§  690.  If,  on  the  other  hand,  the  delivery  is  of  a  quantity  less 
than  that  sold,  it  may  be  refused  by  the  purchaser  ;  and 
if  the  contract  be  for  a  specified  quantity  to  be  delivered  delivery  is 

•  1      #  •  .1  1  less  tluin 

m  parcels  from  time  to  time,  the  purchaser  may  return  required 
the  parcels  firet  received,  if  the  latter  deliveries  be  not     ^^  ®    ®* 
made,  for  the  contract  is  not  performed  by  the  vendor's  delivery 
of  less  than  the  whole  quantity  sold.  (/)    But  the  buyer  is  bound 
to  pay  for  any  part  that  he  accepts  ;  and  after  the  time  for  deliv- 

(c)  Per  Parke  B.  was  decided  that  neither  this  communica- 

{d)  L.  R.  1  Q.  B.  620;  35  L.  J.  Q.  B.  tion  nor  the  retention  of  the  "  balance  of 

176.  goods  "  for  several  years,  without  proof 

(e)  8  E.  &  B.  575 ;  27  L.  J.  Q.  B.  Ill ;  that  he  sold  them,  constituted  in  law  any 

in  Cam.  Scacc.  28  L.  J.  Q.  B.  S19.  promise  to  pay  for  them ;  his  liability  was 

(eM  [Croninger  v,  Crocker,   62  N.  Y.  a  question  for  the  jury.  Goodwin  v.  Wells, 

151.    See  Son th well  v.  Breezley,  5  Ore*  49  Ala.  309.] 

gon,  143.    But  where  a  purchaser  received  (/)  Per  Park  J.  in  Oxendale  t;.  Weth- 

DeUTery  of      goods  in  excess  of  those  or-  erell,  9  B.  &  C.  386 ;  [ant€f  §  47,  note  (I) ; 

mora  goods     dered,  and,  on  remitting  the  Roberts  v-  Beaity,  2  Penn.  63;  Wright 

for  by  eon-      pnce  for  those  ordered,  wrote :  v.  Barnes,  14  Conn.  518 ;  Dula  v.  Cowles, 

tne^*             "  Balance  ofgoods  shipped  me  2  Jones   (N.  C.)  Law,  454;  Marland  v. 

were  not  ordered.    Tou  will  please  have  Stan  wood,  101  Mass.  470;  Rockford,  R. 

patience  until  they  are  sold  ;  or  they  are  I.  &  St.  L.  R.  R.  Co.  v.  Lent,  63  HI.  288  ; 

subject  to  yonr  order,  if  you  prefer  it,"  it  Smith  v,  Lewis,  40  Ind.  98.] 
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Buyer  ^rj  has  elapsed,  he  must  either  return  or  pay  for  the  put 
for  w^r  received,  and  cannot  insist  on  retaining  it  without  pay- 
he  keeps,  tnent  until  the  vendor  makes  delivery  of  the  rest.  Thus, 
^uT""^'  in  Waddington  v.  Oliver,  (j)  the  plaintifiE  delivered  on 
Oliver.  12th  December  twelve  bags  of  bops,  in  part  performanoe 
of  a  contract  to  deliver  100  bags  on  or  before  the  1st  January, 
and  demanded  immediate  payment  for  them,  and  brought  his  ao- 
tion  on  the  buyer's  refusal.  Held  that  no  action  could  be  midn- 
tained  prior  to  tl^e  expiration  of  the  time  fixed  for  delivery  of  the 
Oxendaie  remainder.  But  in  Oxendale  v.  Wetherell  (A)  the  plain- 
ereii.^  ^^^  ^^  held  entitled  to  recover  for  130  bushels  of  wheat 
delivered  and  kept  by  the  buyer  on  a  contract  for  the  sale  of  250 
bushels,  in  an  action  brought  after  the  expiration  of  the  time 
Hoar  V  fixed  for  the  delivery  of  remainder.  In  Hoar  v.  Ren- 
Rennie.  nie,  (i)  where  the  contract  was  to  deliver  667  tons  ol 
iron  in  four  equal  parts,  in  four  successive  months,  the  vendor 
having  tendered  delivery  of  only  twenty-one  tons  in  the  first 
month,  was  held  to  have  broken  his  contract  so  as  to  justify  the 
purchaser's  rejection  of  the  whole  bargain.  But  this  caise  is 
Mormn©.  Strongly  questioned.  See  ante^  §  593.  In  Morgan  v. 
Gath.  Gath  (i)  the  purchase  was  of  500  piculs  of  cotton,  and 

only  420  were  delivered.  The  jury  having  found  on  the  facts  that 
the  buyer  had  consented  to  receive  the  420  piculs,  and  had  had 
them  weighed,  and  accepted  them,  held  that  he  could  no  longer 
object  that  the  whole  500  piculs  had  not  been  delivered. 

§  691.  The  quantity  to  be  delivered  is,  however,  sometimes 
Quantity  Stated  in  the  contract  with  the  addition  of  words  such  as 
"^b^ut"  "  about,"  or  "  more  or  less,"  (A^)  which  shows  that  the 
BO  much      quantity  is  not  restricted  to  the  exact  number  or  amount 

or "  more      ^       ,      •' 

or  leas."  specified,  but  that  the  vendor  is  to  be  allowed  a  certain 
Cross  9  moderate  and  reasonable  latitude  in  the  performance. 
Egiin.         In  Cross  V.  Eglin  (Z)  the  purchase  was  of  "  about  300 

(y)  2  B.  &  P.  N.  R.  61.  ards  v,  Shaw,  67  111.  222 ;  Wilson  p.  Wagv, 

(A)  9  B.  &  C.  386.    See,  also,  Mayor  v,  26  Mich.  452.] 
Pyne,  3  Bing.  285;  [ante,  §  47,  note  [1) ;        (t)  5  H.  &  N.  19 ;  29  L.  J.  Ex.  73. 
Shields  v.  Pettee,  2  Sandf.  262;  Wright        (k)  3  H.  &  C.  748;  34  L.  J.  Ex.  165. 
V.  Barnes,  14  Ck>nn.  518;  McKnight  v,        {k^)  [Creigbton  u.  Comstock,  27  O.  Sl 

Devlin,  52  N.  Y.  399 ;  Wilde  J.  in  Snow  548 ;  Brawley  v.  United  States,  96  U.  S. 

V.  Ware,  13  Met  49;  Bowker  v.  Hojt,  18  168 ;  Merriam  v.  United  States,  14  Ct.  o 

Pick.  555 ;  Roberts  v.  Beatty,  2  Penn.  62 ;  Claims,  289.] 
WUkins  V.  Stevens,  8  Vt.  214 ;  Starr  Glass        (/)  2  B.  &  Ad.  106. 
Co.  V.  Morey,  108  Mass.  570,  574 ;  Rich- 
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quarters  (more  or  less)  of  foreign  rye,  .  .  .  •  shipped  on  board 
the  Qtteen  Elizabeth^  &c. ;  also  about  fifty  quarters  of  foreign  red 
wheat,  &c.  &c."  The  vessel  arrived,  having  on  board  345  quar- 
ters of  rye  and  ninety-one  of  wheat.  The  plaintiffs,  the  buyers, 
had  paid  by  bill  of  exchange  for  fifty  quarters  of  wheat  and  300 
quarters  of  rye ;  but  the  defendants,  making  no  dispute  about  the 
wheat,  insisted  that  the  plaintiff  should  take  the  whole  345  quar- 
ters of  rye,  and  refused  to  deliver  any  unless  they  would  accept 
all.  The  plaintiffs  thereupon,  after  making  a  formal  demand  of 
300  quarters  of  rye  and  fifty  of  wheat,  abandoned  the  contract, 
and  sued  for  the  amount  of  the  bill  of  exchange  which  they  had 
paid.  Evidence  was  offered  (and  rejected)  to  show  that  it  was 
contrary  to  the  custom  of  merchants  to  require  a  buyer  to  receive 
so  large  an  excess  as  was  offered  to  the  plaintiffs,  under  the  expres- 
sion ^^  more  or  less."  The  plaintiffs  had  a  verdict,  and  the  court 
refused  to  disturb  it.  Lord  Tenterden  C.  J.  and  Littledale  J.  both 
thinking  that  the  excess  was  too  great  to  be  covered  by  the  words 
**  more  or  less ; "  Park  and  Patteson  JJ.  expressing  a  doubt  on 
that  point,  but  holding  that,  the  expressions  being  obscure,  the 
burden  of  proof  lay  on  the  vendors,  who  were  seeking  to  enforce 
the  contract,  and  that  they  had  failed  to  show  clearly  what  was  the 
meaning  of  the  parties.  In  Gockerell  v.  Aucompte  (m)  Cockereii 
the  court  refused  to  give  consideration  to  an  objection  compte. 
against  paying  for  127  tons  of  coal,  on  a  contract  to  deliver  100 
tons  ^^  more  or  less ;  "  but  the  coals  had  been  supplied,  and  there 
was  no  offer  to  return  them.  Bourne  v.  Seymour  (n)  B^Qpnec. 
was  a  contract  for  the  sale  of  "about "  500  tons  of  ni-  Seymour, 
trate  of  soda,  but  the  terms  of  the  written  contract  made  out  by 
the  brokers  were  so  obscure  that  the  case  is  of  no  value  as  a  prece- 
dent. Creswell  J.  said  that  he  did  not  think  the  par-  -^^^^  ^ 
ties  understood  the  contract,  "  nor  do  I."  (o)  In  Moore  Campbell. 
V.  Campbell  (p)  the  sale  was  of  fifty  tons  of  hemp,  and  the  ven- 

(m)  2  C.  B.  N.  S.  440 ;  26  L.  J.  C.  P.  cepted  —  about  300  or  350  tons  "  —  waa 
194.  complied  with  by  a  delivery  at  the  port  of 
(n)  16  C.  B.  337  ;  24  L.  J.  C.  P.  202.  discharge  of  as  mach  as  that  vessel,  being 
(o)  24  L.  J.  C.  P.  207.  [In  Pembroke  seaworthy  and  in  good  order,  conld  carry, 
Iron  Co.  t;.  Parsons,  5  Gray,  589,  it  was  though  only  two  hundred  and  twenty- 
held  that  an  agreement  to  sell  "a  cargo  seven  tons.  Bourne  v,  Seymour,  cited  in 
of  old  railroad  iron,  to  be  shipped  per  text,  was  distinguished.  See  Robinson  v. 
barque  Chaties  WiUiam,  at  thirty  dollars  Noble,  8  Peters,  181.] 
per  ton,  delivered  on  the  wharf  at  the  {p)  10  Ex.  323;  23  L.  J.  £x.  310. 
port  of  discharge,  dangers  of  the  seas  ex- 
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dor  offered  the  buyer  two  delivery  orders  from  a  warehouse  for 
"  about "  thirty  tons,  and  "  about "  twenty  tons  respectively,  which 
the  buyer  declined,  unless  the  vendor  would  guaranty  that  the 
whole  quantity  amounted  to  fifty"  tons.  The  vendor  refused,  and 
on  the  trial  offered  evidence  that  it  was  the  usage  of  trade  in  Liv> 
erpool,  where  the  contract  was  made,  to  insert  the  word  *^  about  '^ 
in  delivery  orders  of  goods  warehoused.  Held,  that  if  this  evi- 
dence had  been  offered  in  reference  to  the  purchase  of  fifty  tons 
of  goods  contracted  to  be  sold  and  delivered  simply,  the  evidence 
would  be  inadmissible ;  but  if  the  contract  be  to  sell  and  deliver 
goods  in  a  warehouse^  and  there  is  a  known  usage  of  the  place 
that  warehousemen  will  not  accept  delivery  orders  in  any  other 
form,  by  reason  of  objecting  to  make  themselves  responsible  for 
any  particular  quantity,  the  delivery  warrants  made  in  that  form 
would,  if  tendered,  be  a  suflicient  compliance  with  the  vendor's 
duty  under  the  contract 

§  692.  In  McConnell  t;.  Murphy,  (g)  decided  in  the  privy  coan- 
McConneii  cil  in  April,  1873,  where  the  sale  was  of  *'  all  of  the 
«  7^  ^ B  spars  manufactured  by  A.,  say  about  600,  averaging  six- 
**Bay  teen  inches :  the  above  spars  will  be  out  of  the  lot  man- 

so  many,  ufactured  by  J.  B.,''  the  court  held  that  a  tender  of  496 
spars,  which  were  all  of  the  specified  lot  that  averaged  sixteen 
inches,  was  a  substantial  performance  of  the  contract  by  the  ven- 
dor. These  words  "  say  about  600  "  were  held  to  be  words  of  ex- 
pectation and  estimate  only,  not  amounting  to  an  understanding 
that  the  quantity  should  be  600*  The  case  of  Gwillin  v.  Daniell 
(2  C,  M.  &  R.  61 ;  5  Tyr.  644)  was  approved  and  followed  ;  and 
the  effect  of  the  word  "  say,"  when  prefixed  to  the  word  "  about,** 
was  considered  as  emphatically  marking  the  vendor's  purpose  to 
guard  himself  against  being  supposed  to  have  made  any  absolute 
promise  as  to  quantity,  (r)  Where  delivery  is  to  be  made  accord- 
ing to  bills  of  lading,  the  authorities  have  already  been  reviewed, 
ante^  §  591. 

§  693.  Where  the  vendor  is  bound  to  send  the  goods  to  the 
Where        purchaser,  the  rule  is  well  established,  as  shown  ante^ 

yendoria       *  '  ^  .  ,,       .      . 

to  Bend  §  181,  that  delivery  to  a  common  carrier,  a  fortiori^  to 
Every  to      one  specially  designated  by  the  purchaser,  is  a  delivery 

(q)  21  W.  R.  609;  [Pembroke  Iron  (r)  See,  further,  Leeming  v.  Snmith,  16 
Works  u.  Parsons,  5  Gray,  589 ;  Robinson  Q.  B.  275 ;  Barker  v,  Windle,  6  £.  &  B. 
V,  Noble,  8  Peters,  181.]  675 ;  Hayward  t*.  Scongall,  2  Camp.  56.     . 
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to  the  purchaser  himself ;  the  carrier  being,  in  contem-  common 
plation  of  law  in  such  cases,  the  bailee  of  the  person  to  saffices. 
whom,  not  hy  whom,  the  goods  are  sent ;  the  latter  when  employ- 
ing the  carrier  being  regarded  as  the  agent  of  the  former  for  that 
purpose.  («)     If,  however,  the  vendor  should  sell  goods,   Vendor 
undertaking  to  make  the  delivery  himself  at  a  distant   tractto'de- 
place,  thus  assuming  the  risks  of.  the  carriage,  the  car-   ^u^nt  * 
rier  is  the  vendor's  asent.  (t)    Where  snoods  are  ordered   £}*^»  *°^ 

o  V  >'  o  ^  then  car- 

f rom  a  distant  place,  the  vendor's  duty  to  deliver  them  rier  is  his 

...  .       .  agent. 

in  merchantable  condition  is  complied  with  if  the  goods   p^^  j^^  j^ 
are  in  proper  condition  when  delivered  to  the  carrier,   notrespon- 

.    .  .       1  .  ,  8ible  for 

provided  the  injury  received  during  the  transit  does  not  necessaiy 
exceed  that  which  must  necessarily  result  from  the  tran-  Uon  occa^ 
sit.  Where  hoop-iron  was  sold  in  Staffordshire,  deliver-  thTtranwt. 
able  in  Liverpool  in  the  winter,  the  vendor  was  held  to  have  made 
a  good  delivery,  although  the  iron  was  rusted  and  unmerchantable 
when  delivered  in  Liverpool,  on  proof  that  this  deterioration  was 
the  necessary  result  of  the  transit,  and  that  the  iron  was  bright 
and  in  good  order  when  it  left  Staffordshire,  (w) 

§  694.  But  the  vendor  is  bound,  when  delivering  to  a  carrier,  to 
take  the  usual  precautions  for  insuring  the  safe  delivery  Vendor 
to  the  buyer,  (v^)     In  Clarke  v,  Hutchins  (x)  the  ven-  uke  the* 
dor,  in  delivering  goods  to  a  trading  vessel,  neglected  to  ^"tions^to 

(«)  Dawesv.  Feck,  ST.  R.  330;  Waite  37  Iowa,  529;  Strong  v.  Dodds,  47  Vt. 

V.  Baker,  2  Ex.  I ;  Fragano  v.  Long,  4  B.  348.] 

&  C.  219  ;  Dunlop  v.  Lambert,  6  CI.  &  (0  Dnnlop  v,  Lambert,  6  CI.  &  F.  600 ; 

Fin.  600 ;  Johnson  v,  Dodgson,  2  M.  &  [Everett  v,  Farks,  5  Alb.  L.J.  248.] 

W.  653;  Norman  v.  Fhillips,  14  M.  &  W.  («)  Bull   r.  Robison,  10  Ex.  341  ;   24 

277  ;  Meredith  v.  Meigh,  2  E.  &  B.  364,  L.  J.  Ex.  165.    [See  Cushman  v.  Holyoke, 

and  22  L.  J.  Q.  B.  401 ;  Casack  v.  Robin-  34  Maine,  289.] 

son,  1  B.  &  S.  299,  and  30  L.  J.  Q.  B.  (u^)  [If  the  manufacturer  of  a  chattel, 
261 ;  Hart  v.  Bush,  E.,  B.  &  E.  494,  and  after  it  is  made,  agrees  to  deliver  it  at  the 
27  L.  J.  Q.  B.  271 ;  Smith  v,  Hudson,  34  usual  place  of  business  of  the  person  for 
L.  J.  Q.  B.  145 ;  [Magruder  v.  Gage,  33  whom  it  was  made,  he  is  liable  for  an/  in- 
Md.  344 ;  Hall  v.  Gajlor,  37  Conn.  550;  jury  to  it  from  carelessness  in  the  trans- 
Hunter  V.  Wright,  12  Allen,  548,  550;  portation,  although,  at  the  time  of  the 
Fntnam  v.  Tillotson,  13  Met.  517  ;  Orcutt  contract  for  making  it,  nothing  was  said 
V.  Nelson,  1  Graj,  536 ;  Merchant  o.  Chap-  about  delivery,  and  there  was  no  usage  as 
man,  4  Allen,  362;  Wilcox  Silver  Flate  to  delivery.  Taylor  v.  Cole,  111  Mass. 
Co.  V.  Green,  72  N.  T.  17  ;  Pacific  Iron  363;  Hanauer  v,  Bartels,  2  Col.  514.] 
Works  V,  Long  Isl.  R.  Co.  62  lb.  272 ;  (»)  14  East,  475.  See,  also,  Buckman 
Morey  v.  Medbury,  10  Hun,  540 ;  Higgins  v.  Levi,  3  Camp.  414  ;  Cothay  v.  Tnte,  3 
t;.  Murray,  73  N.  Y.  252.  See  Everett  o<  Camp.  129. 
Parks,  62  Barb.  9, 15 ;  Garretson  v.  Selby, 
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insure  safe    apprise  the  carrier  that  the  value  of  the  goods  exceeded 

delivery  bv 

carrier."  5Z.,  although  the  carriers  had  published,  and  it  was  no- 
Clarke  V.  torions  in  the  place  of  shipment,  that  they  woald  not  be 
Hutchins.  answerable  for  any  package  above  that  amount  unless 
entered  and  paid  for  as  such.  The  package  was  lost,  and  on  the 
vendpr's  action  for  goods  sold  and  delivered,  it  was  held  by  the 
king's  bench,  Lord  EUenborough  giving  the  decision,  that  the 
vendor  had  not  made  a  delivery  of  the  goods,  not  having  ^*  pat 
them  in  such  a  course  of  conveyance  as  that,  in  case  of  a  loss,  tiie 
defendant  might  have  his  indemnity  against  the  carriers.'* 

§  695.  In  offering  delivery  the  vendor  is  bound  to  give  the 
buyer  an  opportunity  of  examining  the  goods,  so  that 
the  latter  may  satisfy  himself  whether  they  are  in  ac- 
cordance with  the  contract,  (x^)  Thus,  in  Isherwood  r. 
Whitmore,  (y)  the  defendants,  having  received  notice 
that  the  goods  were  at  a  certain  wharf  ready  for  deliv- 
ery on  payment  of  the  price,  went  there,  but  on  appli- 
cation to  inspect  the  goods  were  shown  two  closed  casks  said  to 
contain  them.  The  persons  in  chaise  refused  to  allow  the  casks 
to  be  opened.  Held  that  the  plaintiff  had  not  made  a  valid  offer 
of  delivery. 

§  696.  There  may  be  a  symbolical  delivery  of  goods,  divesting 
Symbolical  ^^®  vendor's  possession  and  lien,  (a?)  Lord  EUenbor- 
deUvery.  ough  Said,  in  Chaplin  v.  Rogers,  (a)  that  "  where  goods 
are  ponderous  and  incapable  of  being  handed  over  from  one  to 
another,  there  need  not  be  an  actual  delivery,  but  it  may  be  done 
by  that  which  is  tantamount,  such  as  the  delivery  of  the  key  of  a 
warehouse  in  which  the  goods  are  lodged,  or  by  the  delivery  of 
other  indicia  of  property."  And  there  was  a  like  dictum  by  Lord 
Eenyon  in  Ellis  v.  Hunt,  (i)     On  this  principle  the  delivery  of 


Vendor 
bound  to 
give  an  op- 
portunity 
to  inspect 
the  goods. 

Isherwood 
V.  Whitr 
more. 


{x^}  [See  Croninger  v,  Crocker,  62  N.  Y. 
151.] 

(y)  11  M.  &  W.  347 ;  and  per  Parke  B. 
in  Startup  v.  McDonald,  6  M.  &  Q.  593 ; 
[Boothby  v.  Scales,  27  Wis.  626.] 

{z)  [The  symbol  employed  must  hare 
been  delivered  with  the  intention  of  trans- 
ferring the  title  to  the.  property  sold. 
Clark  V.  Draper,  19  N.  H.  419;  Cart- 
Wright  V,  Phoenix,  7  Cal.  281.  In  the 
sale  of  oxen,  a  delivery  of  the  brass  knobs, 
which  had  been  worn  upon  their  horns,  is 


not  a  symbolical  delivery  of  the  oxen,  un- 
less specially  so  agreed.  Clark  v.  Draper, 
19N.  H.  419.] 

(a)  1  East,  192. 

(6)  3  T.  R.  464.  [The  formalities  <rf  a 
delivery  necessary  to  protect  a  purdiaier, 
in  snch  cases,  will  adapt  themsdves  in  a 
measure  to  the  natare  and  situation  of  the 
property  sold.  Thus,  of  poDderons  arti- 
cles a  constructive  delivery  will  be  aolB- 
cient;  Leishemess  v.  Berry,  38  Me.  SS; 
Shnrtleff  v,  Willard,  19  Pick.  210;  Bethd 
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the  grand  bill  of  sale  of  a  Teasel  at  sea  has  always  been  held  to  be 
a  delivery  of  the  vessel,  (c) 

Steam  Mill  Co.  v.  Brown,  57  Me.  9;  335;  Chappel  v.  Maryin,  2  Aiken,  79; 
Boynton  v,  Yeazie,  24  lb.  286;  Terry  v,  Ludwig  v.  Fuller,  17  Me.  166;  Bicker  v, 
Wheeler,  25  N.  Y.  520 ;  Jewett  v.  War-  Cross,  5  N.  H.  571 ;  Shindler  v,  Houston, 
ren,  12  Mass.  300;  Harden  v,  Demets,  53  1  Denlo,  48 ;  S.  C.  1  Comst.  261 ;  Calkins 
N.  Y.  426 ;  Taylor  v,  Richardson,  4  Hous-  v.  Lockwood,  17  Conn.  164 ;  Stinson  v, 
ton  (Del.),  800 ;  Peoples' Batik  v.  Gridley,  Clark,  6  Allen,  340.  So,  where 'sheep 
91  HI.  457  ;  Andenried  v.  Randall,  3  Cliff,  were  selected  and  marked  and  left  in  the 
99;  Tucker  v.  Ross,  19  U.  C.  Q.  B.  295 ;  possession  of  a  third  person,  who  was  re- 
Newoomb  v.  Cabell,  10  Bnsh,  460;  Adams  quested  and  who  consented  to  hold  them 
V,  Foley,  4  Clarke  (Iowa),  52 ;  Richard-  for  the  purchaser,  this  was  held  to  be  a 
son  V.  Gray,  29  U.  C.  Q.  B.  360 ;  Puckett  sufficient  delivery  to  complete  the  sale  and 
V.  Reed,  31  Ark.  131 ;  Calcutt  v.  Rnttan,  pass  the  property  as  against  the  creditors 
13  U.  C.  Q.  B.  146;  although  it  may  leave  of  the  vendor.  Barney  v.  Brown,  2  Vt. 
the  vendor  in  actual  possession  for  certain  374.  See  Walden  v.  Mnrdock,  23  Cal . 
purposes ;  such  as  transportation  or  de-  540 ;  Doyle  v.  Lasher,  16  U.  C.  C.  P.  263  > 
livery  at  another  place.  Bethel  Steam  McMartin  v.  Moore,  27  lb.  397.  On  the 
Mill  Ck>.  V.  Brown,  57  Me.  9,  18 ;  Boyn-  30th  April,  1868,  the  plaintiff  by  his  agent 
ton  V.  Veazie,  and  Terry  v,  Wheeler,  ubi  made  an  oral  contract  with  the  defendant 
tupra;  Montgomery  v.  Hunt,  5  Cal.  866.  to  sell  him  170  barrels  and  six  half  barrels 
So,  a  delivery  of  the  key  of  a  shop  or  other  of  mackerel  at  a  specified  price,  and  being 
storehouse,  though  at  a  place  distant  from  all  the  mackerel  stored  in  the  agent's 
,  it,  if  made  with  the  intention  to  surren-  storehouse ;  the  mackerel  were  to  be  de- 
der  the  possession  of  the  property  stored  livered  to  the  defendant  as  he  wanted 
therein  to  the  purchaser,  will  render  the  them.  On  May  1st,  following,  the  de- 
sale  of  such  property  effectual  against  third  fendant  paid  the  plaintiff's  agent  $600, 
persons.  Vining  v.  Gilbreth,  39  Me.  496 ;  and  received  a  written  paper  acknowledg- 
Packard  v.  Dunsmore,  1 1  Cush.  282 ;  2  ing  the  receipt  of  $600  "  on  account  of 
Kent,  499,  500;  Wilkes  v.  Ferris,  5  John,  mackerel  in  store  No.  10,  Long  Wharf,  at 

(c)  Atkinson  v.  Maling,  2  T.  R.  462.  24  Pick.  42,  47 ;  Gibson  v.  Stevens,  8 
[The  delivery  of  a  deed  of  transfer  of  a  How.  (U.  8.)  399,  400.  So  by  a  delivery 
Sato  of  ship  ship  at  sea  passes  the  title  to  of  the  invoice  with  an  assign-  gaie  of 
at  B«a.  t))Q  parchaser,  subject  only  to  ment  upon  it  there  being  no  c*"*®- 
be  defeated  by  his  negligence  in  not  taking  bill  of  lading  in  the  possession  of  the 
possession  of  her  within  a  reasonable  time  vendor.  Gardner  v.  Howland,  2  Pick, 
after  her  return  to  port.  Brinley  v,  (2d  ed.)  509,  and  notes.  The  same  prin- 
Spring,  7  Greenl.  241 ;  Gardner  v.  How-  ciples  apply  to  the  sale  of  all  other  chat- 
land,  2  Pick.  602 ;  Joy  v.  Sears,  9  lb.  4 ;  tels  in  the  same  or  a  similar  sitnation. 
Tucker  v,  Bnffington,  15  Mass.  477 ;  Bad-  Pratt  t;.  Parkman,  24  Pick.  46,  47  ;  Gal- 
lam  V.  Tucker,  1  Pick.  889;  Turner  v.  lop  v,  Newman,  7  lb.  283;  Gardner  v. 
Coolidge,  2  Met.  350.  See  Veazie  v.  Som-  Howland,  2  lb.  602 ;  Gibson  v.  Stevens,  8 
erby,  5  Allen,  280 ;  McLean  v.  Grant,  1  How.  (U.  S.)  384,  399,  400 ;  McKee  v. 
Kerr  (N.  B.),  50.  The  cargo  of  a  ship  at  Garcelon,  60  Me.  167;  Smith  v.  Daven- 
sea  may  be  transferred  by  a  delivery  of  port,  34  lb.  520 ;  Patrick  v.  Meserve,  18 
the  bill  of  lading,  with  an  assignment  in-  N.  H.  300 ;  Dixon  v.  Buck,  42  Barb.  70 ; 
dorsed  on  it.  See  §  813,  note  (c^),  post.  First  Nat.  Bank  of  Peoria  v.  No.  Railroad, 
Peters  v,  Ballister,  3  Pick.  495  ;  McKee  v,  58  N.  H.  203.] 
Garcelon,  60  Me.  167  ;  Pratt  v.  Parkman, 
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§  697.  So  the  indorsement  and  transfer  to  the  buyer  of  bills  of 
Indicia  ot  ^^^^^S^  dock  and  wharf  warrants,  delivery  orders,  and 
property,      other   like    instruments,    which   among   merchants   are 

the  parcbaser's  risk  as  regards  fire."    The  who  was  employed  by  B.,  and  had  orders 
next  day  the  defendant  caused  each  barrel  from  B.  to  cart  away  from  the  wharres  all 
to  be  examined  by  a  cooper,  who  refilled  his  merchandise  whenever  it  sboold  arrire, 
with  pickle  such  as  needed  it,  and  found  and  had  so  carted  away  the  eleven  previ- 
two  in  which  the  fish  had  rusted,  which  one  shipments.    The  teamster  presented 
were  subsequently  excepted  and  carried  these  papers  to  the  delivery  clerk  of  the 
away  by  the  plaintiffs  agent.    On  or  be-  steamship  line,  who  informed  him   that 
fore  May  9th,   the  defendant  had  paid  the  goods  in  question  had  not  come  oat, 
$2,900  on  account  of  the  mackerel.    Dur-  but  would  probably  be  out  in  a  day  or 
ing  the  night  of  May  9th  fifty  barrels  were  two.    He  had  not  seen  the  goods,  bat  sap- 
stolen.    Subsequently  the  remaining  bar-  posed  they  were  there  because  they  were 
rels  were  taken  away  by  the  defendant,  on  the  bill  of  lading.    On  the  next  day, 
It  was  held  that  the  sale  was  completed,  the  goods,  being  still  in  the  hold,  were  st- 
and the  loss  fell  on  the  purchaser.    Chase  tached  by  an  officer  on  a  writ  sued  oat  by 
i;.  Willard,  57  Me.  157  ;  Hatch  v.  Lincoln,  a  creditor  of  A.,  and  on  the  same  day,  B. 
12  Gush.  31.    See  Straus  i;.  Minzesheimer,  paid  A.  for  the  goods.    Had   the  goods 
78  III.  492.     In  Russell  v.  O'Brien,  127  been  on  the  wharf,  the  teamster  would 
RosmU  p.       Mass.  349,  A.  and  B.  entered  have  been  allowed  to  remove  them  on 
O'Bxien.         Jq^  ^  contract  for  the  sale  giving  up  the  papers.    It  was  held  that 
and    purchase    of  certain    goods,  to    be  the  jury  were  warranted  in  finding  a  sym- 
shipped  from  a  foreign   port  in  twelve  bolical  delivery  sufficient  to  perfect  B.'s 
equal  monthly  shipments,  and  each  ship-  title  as  against  the  attaching  creditor." 
ment  to  be  considered  as  a  separate  sale.  Where  there  is  a  sale  of  property  under 
the  buyer  to  have  the  right  to  select  the  attachment  and  in  the  hands  of  the  officer, 
goods;    sound  packages  to  be  accepted,  and  the  purchaser  of  it  from  the  debtor  can- 
and  damaged  packages,  if  any,  to  be  re-  not  receive  an  actual  possession,  a  MjfwUfU- 
jected  on  the  wharf.    Eleven  of  the  ship-  ical  delivery  of  it  will  be  sufficient.  Anie^ 
ments  were  duly  delivered  and  received.  §  7,  and  note.    Elinck  v.  Kelly,  63  Barb. 
The  goods  composing  the  twelfth  ship-  622.    "  In  such  a  case  an  actual  change  of 
ment  were  consigned  to  A.  by  the  firm  of  the  possession  of  the  assigned  property  is 
which  he  had  purchased  them  by  one  of  not  necessary.  The  deed  transfers  the  title 
a  line  of  steamships,  common    carriers,  as  between  the  parties  to  it,  and  the  non- 
The   bill  of  lading,  indorsed  in   blank,  change  of  possession  does  not  render  the 
and  the  invoice,  were  received  by  A.  by  assignment  void,  as  to  the  creditors  of  the 
mail,  and,  upon  the  arrival  of  the  steam-  assignor,  for  the  reason  that  by  the  oom- 
ship,  were  deposited  by  A.  at  the  cus-  mon  law,  and  the  statute  in  affirmance 
tom  •  house,   and   he    received    a  permit  thereof,  it  is  the  retention  of  possession  by 
stating  that  the  duties  on  the  goods  had  the  assignor,  and  not  merely  the  non-de- 
been  paid,  and  giving  permission  to  de-  livery  to  the  assignee,  that  is  made  the 
liver  them,  and  on  payment  of  the  freight  evidence  of  fraud    in  the    transaction.'* 
received  from  the  agent  of  the  steamship  Gilbert   J.  in   Mumper   v.  Rushmore.  14 
line  a  certificate  of  such  payment  stating  Hun,  591.    Wheeler  v.  Nichols,  32  Me. 
that  the  consignee  was  entitled  to  deliv-  233 ;     Mitchell    v.  Cunningham,  89  lb. 
ery.    The  permit  and  certificate,  with  a  376 ;   Whipple  v.  Thayer,  16  Pick.  25 ; 
written  order  from  A.  addressed  to  the  Fetty place  v.  Dutch,  13  lb.  388 ;  Puckett 
steamship,  for  the  delivery  of  the  goods  v.  Reed,  31  Ark.  131 ;  Trieber  v.  Andrews, 
to  B.,  were  delivered  by  A.  to  a  teamster,  lb.  163.    So  where  the  property  is  held  in 
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known  as  representing  the  goods,  would  form  a  good  delivery  in 

performance  of  the  contract^  so  as  to  defeat  any  action  by  the  buyer 
against  the  vendor  for  non-delivery  of  the  goods,  according  to  the 
principles  settled  in  Salter  v.  WooUams  (d)  and  Wood  v.  Man- 
ley  ;  (e)  but  the  effect  of  transferring  such  documents  of  title  upon 

custody  bj  a  third    party  claiming    it.  Allen,  376 ;  First  National  Bank  of  Cairo 

First  National  Bank  of  Cairo  u.  Crocker,  v.  Crocker,  111  Mass.   163,   l67;po5f,  § 

111  Mass.  169,  170;  ante,  §  6,  note  (a) ;  864,  note  (/).    It  was  decided  in  First  Na- 

McKee  v.  Jndd,  2  Kern.  622.    A  contract  tional  Bank  of  Green  Bay  v.  Dearborn, 

of  sale  inclnding  many  different  articles  115  Mass.  219,  that  the  delivery,  by  an 

may  be  completed  by  a  delivery  of  part  in  owner  of  goods,  of  a  common   Effect  of 

the  name  of  the  whole ;  and  such  delivery  carrier's  receipt  for  them,  not   ^earrter^s 

applies  to  all  the  goods  embraced  in  the  negotiable  in  its  nature,  as   receipt. 

contract  of  sale,  although  they  happen  to  secnrity  for  an  advance  of  money,  with 

be  scattered  in  different  places.    Phelps  v.  the  intention  to  transfer  the  property  in 

Cutler,  4  Gray,  137  ;  Boynton  v,  Veazie,  the  goods,  is  a  symbolical  delivery  of  them, 

24  Me.  286 ;  Chappel  v.  Marvin,  2  Aikens,  and  vests  in  the  person  making  the  ad- 

79 ;   Shurtleff  t;.  Willard,  19  Pick.  202 ;  vance  a  special  property  in  the  goods  snf- 

I^gg  V,  Willard,  17  lb.  140.    Whether  a  ficient  to  maintain  replevin  against  an  of- 

delivery  of  part  was  for  the  whole  is  a  fact  ficer  who  afterwards  attaches  them  upon 

to  be  determined  by  the  jury.    Pratt  v,  a  writ  against  the  general  owner.     See 

Chase,  40  Me.  269.    It  has  been  decided  National  Bank  of  Cairo  v.  Crocker,  111 

in  Vermont,  that  there  must  be  a  substan-  Mass.  163,  and  cases  cited.    So  in  New- 

tial  and  visible  change  of  possession,  in  comb  v.  Boston  &  Lowell  B.   „ 

,         .,..  «^          ...                  .            Newoomb  v. 

order   to   perfect  a  sale   of  chattels  as  B.  Corp.  115  Mass.  230,  it  ap-   BoatonA 

against    the    creditors    of    the    vendor ;  peared  that  B.  sent  goods  by   ^'^^^^  ^-  *• 

Hntchins  v,  Marshall,  10  L.  Rep.  (N.  S.)  railroad  from  Detroit,  Michigan,  to  Salem, 

55 ;  and  that  notice  to  the  creditors  of  a  Massachusetts,  taking  therefor  a  railroad 

sale  without  such  change  of  possession  is  receipt  in  which  he  was  named  as  con- 

of  no  avail,  as  it  is  but  notice  of  an  imper-  signer  l^ld  consignee ;  that  B.  indorsed  on 

feet  sale.     Hutchins  v.  Marshall,  mpra.  the  receipt  an  order  to  deliver  to  C. ;  drew 

But   see  Lndwig  v.  Fuller,  17  Me.  162,  a  draft  on  C.  for  the  price;  attached  the 

in  which  it  was  held  that  if  a  party  claim-  draft  to  the  receipt,  and  sent  both  to  a  bank 

ing  title  under  the  vendor  of   personal  in  Massachusetts  for  collection ;  and  for- 

property,  either  as  a  subsequent  purchaser  warded  an  invoice  of  the  goods  to  C,  who 

or   as  attaching  creditor,  have  notice  of  went  to  the  bank,  accepted  the  draft,  and 

the  prior  sale  before  his  rights  accrued,  afterwards  sold  the  goods  to  D.    A.,  at  the 

he  cannot  allege  any  defects  in  the  sale  request  of  C,  and  on  an  agreement  with 

for  want  of  a  delivery.     See   Young  v,  him  that  A.  should  sell  the  goods,  and 

Blaisdell,  60  Me.  272.]  after  deducting  the  draft  and  his  commia- 

(d)  2  M.  &  G.  650.  sion,  account  to  C.  for  the  balance,  paid 

(e)  11  Ad.  &  £.  34.  [See  Van  Blunt  and  took  up  the  draft  with  the  receipt  at- 
v.  Pike,  4  Gill,  270 ;  Adams  v,  Foley,  4  tached ;  and  C.  indorsed  on  the  receipt  an 
Iowa,  44 ;  Tuxworth  i;.  Moore,  9  Pick,  order  to  deliver  the  goods  to  A. ;  and  it 
347,  349 ;  Horr  v.  Barker.  8  Cal.  609 ;  was  thereupon  held  that  A.  had  a  special 
Pratt  V.  Parkman,  24  Pick.  46,  47 ;  Hoi-  property  in  the  goods ;  that  C,  until  he 
lingsworth  v.  Napier,  3  Caines,  182 ;  Pleas-  paid  the  draft,  had  no  title  in  the  goods, 
ants  V.  Pendleton,  6  Rand.  473 ;  Glasgow  and  could  pass  none  to  D. ;  and  that  the 
V.  Nicholson,  25  Mo.  29 ;  Warren  v.  Mil-  carrier,  on  delivering  them  to  D.,  was  lia- 
liken,  57  Me.  97 ;   Cashing  v.  Breed,  14  ble  to  an  action  by  A.    See  Seymour  v. 
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the  rights  of  the  uDpaid  vendor  is  discussed  hereafter  in  the  chap- 
ters on  Lien  and  Stoppage  in  Transitu,  §§  809  et  seq.  and  §§  862  et 
seq.  The  transfer  of  such  documents  would  of  course  not  be  a 
sufficient  delivery  by  the  vendor,  if  the  goods  represented  by  the 
documents  were  subject  to  liens  or  charges  in  favor  of  the  buleea. 
§  .698.  In  a  case  in  the  state  of  Vermont,  (/)  where  wool  lying 


delivery  by  weight,  the  vendor  was  not  allowed,  in  the 
absence  of  an  express  agreement,  to  recover  the  cost  oi 
labor,  &c.  in  putting  the  wool  into  sacks  furnished  by 
the  purchaser,  the  wool  not  having  been  weighed  till 
after  being  put  into  the  sacks.  And  in  Robinson  v.  The 
United  States  (13  Wallace,  363),  the  supreme  court  of 
the  United  States  held  parol  evidence  admissible  to 
prove,  in  a  sale  of  100,000  bushels  of  barley,  a  usage  to 
deliver  in  sacka^  not  in  bulk. 


Newton,  105  Mass.  272 ;  National  Bank  of    809  et  seq,  as  to  transfer  of  bills  of  Imding 
Green   Bay  v.   Dearborn,  115   lb,  219;     and  warehouse  receipts.] 
Stollenwerck  v,  Thacher,  lb.  224.    See  §§        (/)  Cole  v.  Eew,  20  Vt  21. 


PAET  III. 


BUrER'S  DUTIES. 


CHAPTER  I. 


AOOBPTANCE. 


Section 
Buyer  most  fetch  goods  bought  .  699 
Liable  in  damages  for  unreasonable 

delay '  .    700 

Where  the  contract  was  to  deliver 

the  goods  "as  required"       .        .    700 
/Buyer  has  right  to  inspect  goods  be- 
fore acceptance      ....    701 
But  "  not  to  measure/'  when  bound 
by  terms  to  pay  before  delivery    .    702 


SeotioD 
Mere  receipt  is  not  acceptance  .       .    703 
^ut  may  become  so  by  delay  in  re- 
jecting   703 

Or  by  exercising  acts  of  ownership  .    70S 
Where  goods  do  not  agree  with  sam- 
ple          705 

Acceptance,  when  based  on  deceptive 
samples,  may  be  retracted    .        .    705 


§  699.  The  vendor  having  done  or  tendered  all  that  his  contract 
requires,  it  becomes  the  buyer's  duty  to  comply  in  his  turn  with 
the  obligations  assumed.  In  the  absence  of  express  stipulations 
imposing  other  conditions,  the  buyer's  duties  are  performed  when 

he  ACCEPTS,  and  PAYS   the  price.      As  to  acceptance.    Buyer 

little  need  be  said.  When  the  vendor  has  tendered  de-  J^JIfh  goods 
livery,  if  there  be  no  stipulated  place,  and  no  special  ^^e^^- 
agreement  that  the  vendor  is  to  send  the  goods,  the  buyer  must 
fetch  them ;  for  it  is  settled  law  that  the  vendor  need  not  aver 
nor  prove  in  an  action  against  the  buyer  anything  more  than  his 
readiness  &nd  willingness  to  deliver  on  payment  of  the  price,  (a) 


(a)  Jackson  v.  Allaway,  6  M .  &  G.  942 ; 
Boyd  V,  Lett,  1  C.  B.  222 ;  Lawrence  v. 
Enowles,  5  Bing.  N.  C.  399 ;  De  Medina 
V.  Norman  9  M.  &  W.  820 ;  Spotswood 
V.  Barrow,  1  Ex.  804;  Cort  v.  Ambergate 
Railway  Company,  17  Q.  B.  127;  20  L. 
J.  Q.  B.  460 ;  Baker  v.  Firminger,  28  L. 
J.  Ex.  130;  Cutter  v,  Powell,  2  Sm.  L.  C. 


1,  and  notes.  [If  in  an  action  for  goods 
sold  and  delivered,  the  plaintiff  proves  a 
delivery  at  the  place  agreed,  and  that 
there  remained  nothing  further  for  him  to 
do,  he  need  not  show  an  acceptance  by  the 
defendant.  Nichols  v.  Morse,  100  Mass. 
523.  See  Pacific  Iron  Works  v.  Long 
Island  R.  R.  Co.  62  N.  T.  272  ;  Wright 
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§  700.  And  if  the  vendee  make  default  in  fetching  away  goods 
And  is  Ha-  within  a  reasonable  time  after  the  sale,  upon  request 
fault  in  made  by  the  vendor,  the  vendee  will  be  liable  for  ware- 
f^ds^in  honse  rent  and  other  expenses  growing  out  of  the  custody 
tfme*'**^**  of  the  goods,  or  in  an  action  for  damages  if  the  vendor 
Reasonable  ^  prejudiced  by  the  delay.  (6)  The  question  of  what 
determined  ^  ^  reasonable  time  is  one  of  fact  for  a  jury  under  all 
i>y  jury-       the  circumstances  of  the  case.  (<?)     In  Jones  ».  Gib- 

diS?ver*^"M  ^^^^  (<0  i*  ^^^  ^^^^  "^  defence  to  an  action  by  the 
required."  buyer  for  non-dclivcry  "  as  required  "  that  he  had  not 
Gibbons,  requested  delivery  within  a  reasonable  time.  If  the  ven- 
dor wanted  to  get  rid  of  his  obligation  because  of  unreasonable 
delay  in  taking  the  goods,  or  in  requiring  delivery,  it  was  for  him 
to  ofifer  delivery  or  to  inquire  of  the  buyer  whether  he  would  take 
the  goods,  and  he  had  no  right  to  treat  the  contract  as  rescinded 
by  mere  delay. 

§  701.  It  has  already  been  seen,  in  the  chapter  on  Delivery, 

that  the  buyer  is  entitled  before  acceptance  to  a  fair  op- 
Buyer  has  ...  , 
right  to  in-  portunity  of  inspecting  the  goods,  so  as  to  see  if  they 

fore  ac-*"  Correspond  with  the  contract,  (d*)  He  is  not  bound  to 
ceptance.  ^ccept  goods  in  a  closed  cask  which  the  vendor  refuses  to 
open  ;  («)  nor  to  comply  with  the  contract  at  all,  but  may  rescind 
it,  if  the  seller  refuse  to  let  him  compare  the  bulk  with  the  sample 
by  which  it  was  sold,  when  the  demand  is  made  at  a  proper  and 
convenient  time ;  (/)  nor  to  remain  at  his  place  of  business  after 
sunset  on  the  day  fixed  for  delivery,  nor  even  if  he  happens  to  be 
there  after  sunset,  to  accept  unless  there  be  time  before  midnight 
for  inspecting  and  receiving  the  goods ;  (^)  nor  to  select  the  goods 

V.  Weed,  6  U.  C.  Q.  B.  140;   Supple  v.  said  that  where  merchandiBe  Duty  ofva- 

Gilmour,  5  U.  C.  C.  P.  318.]  is  in  its  nature  open  to  inspec-  ^  JJ5?"' 

(6)  Per  Lord  Ellenborough,  in  Greaves  tion  it  Is  the  duty  of  the  yen-  daUvovd. 

V.  Ashlin,  3  Camp.  426 ;  also  per  Bayley  dee  to  examine  it  at  the  time  of  sale,  and 

J.  in  Bloxam  v.  Sanders,  ante,  §  678 ;  if  it  is  to  be  delivered  by  the  vendor  at  a 

[Denman  v.  The  Cherokee  Iron  Co.  56  certain  place  it  is  the  vendee's  daty  to 

Ga.  319.]  have  some  person  at  the  place  of  delivery 

(c)  Buddie  v.  Green,  3  H.  &  N.  906 ;  27  to  inspect  it  before  it  is  transported  to  some 

L.  J.  Ex.  33.    [See  Howe  v,  Huntington,  other  place.] 
15  Me.  350;  ante,  §  684,  note  (e).]  (e)  Isherwood  v.  TVliitmore,  10  M.  & 

id)  8  Ex.  920.  W.  757 ;  11  M.  &  W.  347. 

(d^)  [Pew  i;.  Lawrence,  27  U.  C.  C.  P.        (/)  Lorymer  v.  Smith,  1  B.  &  C.  1 ; 

402 ;  Croninger  u,  Crocker,  62  N.  Y.  151 ;  Toulmin  v,  Headley,  2  C.  &  K.  157. 
Corrigan  v.  Sheffield,  10  Hnn,  227.    In        {g)  Startup  v.  McDonald,  6  M.  &  G. 

Pease  v.  Copp,  67  Barb.  132,  the  court  593. 
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bought  out  of  a  larger  quantity,  or  a  mixed  lot  that  the  vendor 
has  sent  him.  (A)  In  a  word,  as  delivery  and  acceptance  are  con- 
current conditions,  it  is  enough  to  say  that  the  vendee's  duty  of 
acceptance  depends  altogether  upon  the  sufficiency  or  insufficiency 
of  the  delivery  offered  by  the  vendor.  Thus,  in  a  sale  of  rice  in 
^^  double  bags,"  the  purchaser  was  held  not  bound  to  Makin  v. 
accept  the  goods  in  single  bags,  in  Makin  v.  London  Rice  ^^^^  j^^^ 
Mills  Co.  (20  L.  T.  N.  S.  706).  In  this  case  there  was  Co. 
proof  that  this  mode  of  packing  rice  made  a  difference  in  the  sale. 
§  702.  But  in  Pettitt  v.  Mitchell  (f)  it  was  held  that  the  buyer 
had  not  the  right  to  measure  goods  sold  bj/  the  yard  Right  to 
under  the  special  circumstances  of  the  case.  The  sale  ^^^^^JJ^ 
was  at  auction,  and  the  conditions  were  that  the  pur-  ^^^® 
chasers  were  to  pay  an  immediate  deposit  of  5«.  in  the  ^^^^x^^  ^^ 
pound  in  part  payment;  that  the  lots  must  be  taken  Mitchell. 
away,  with  all  ^'  faults,  imperfections,  or  errors  of  description,'^  by 
the  following  Saturday ;  that  the  remainder  of  the  purchase- 
money  was  to  be  paid  before  delivery :  and  the  catalogue  also  an- 
nounced that  ^Hhe  stock  comprised  in  this  catalogue  has  been 
measured  to  the  yard's  end,  and  will  be  delivered  with  all  faults 
and  errors  of  description.  All  the  small  remnants  must  be  cleared 
at  the  measure  stated  in  the  catalogue."  The  goods  remained 
open  for  public  inspection  two  days  before  the  sale.  The  defend- 
ant bought  several  lots,  and  went  on  the  proper  day  to  take  the 
goods,  but  claimed  a  right  to  inspect  and  measure  them  before  pay^ 
mg^  which  was  refused.  The  action  was  for  damages  in  special 
assumpsit,  and  the  defendant  pleaded  a  breach  by  plaintiff  of  con- 
ditions precedent,  to  wit,  that  the  purchaser  should  be  entitled 
^'  to  inspect  and  examine  the  lot  purchased  by  him,  for  the  purpose 
of  ascertaining  whether  the  same  was  of  the  proper  quantity^  qual- 
ity^ and  description^"  &c.  &c. ;  and  in  another  plea,  breach  of  a 
condition  that  the  purchaser  ^^  should  be  entitled  to  measure  the 
lot."  Held  that  the  law  did  not  imply  the  conditions  stated  in 
the  pleas ;  and  that  under  the  contract  as  made  the  buyer  was 
bound  to  pay  before  delivery,  butthat  he  had  the  right  after  de- 
livery^ and  before  taking  away  the  goodsj  to  measure  them  and 
claim  an  allowance  for  deficient  measure,  if  any. 

(A)  Dixon  V.  Fletcher,  3  M.  &  W.  146 ;  575 ;  I  £.  &  E.  969  ;  27  L.  J.  Q.  B.  Ill ; 

Hart  V.  Mills,  15  M.  &  W.  85 ;  Nicholson  28  L.J.  Q.  B.  319. 

V.  Bradfield  Union,  L.  B.  1  Q.  B.  620 ;  35  (t)  4  M.  &  G.  819  ;  [Rimmer  v.  Buston, 

L.  J.  Q.  B.  176 ;  Levy  i^.  Qreen,  8  £.  &  B.  14  Low.  Can.  Jar.  325.] 
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§  708.     When  goods  are  sent  to  a  buyer  in  performance  of  the 
^       vendor's  oontraot,  the  buyer  is  not  precluded  from  object- 
ceipt  is  not  ing  to  them  by  merely  receiving  them,  for  receipt  is  one 
BTb ^^^  thing  and  acceptance  another,  (i)     But  receipt  will  be- 
comes bo      come  acceptance  if  the  rie:ht  of  rejection  is  not  exer- 

by  delay  ,  .  r 

in  reject-  cised  within  a  reasonable  time,  (J)  or  if  any  act  be  done 
act  of  own-  ^7  *he  buyer  which  he  would  have  no  right  to  do  unless 
ership.  YiQ  were  owner  of  the  goods,  (m)  The  following  cases 
illustrate  these  rules,  in  addition  to  the  authorities  reviewed  awte^ 

Parker ».  §§  ^^^  ^^  *^?'  ^^  Parker  w.  Palmer  (n)  the  purchaser. 
Palmer.  after  seeing  fresh  samples  drawn  from  the  bulk  of  rice 
purchased  by  him,  which  were  inferior  in  quality  to  the  original 
sample  by  which  he  bought  it,  offered  the  rice  for  sale  at  a  lim- 
ited price  at  auction,  but  the  limit  was  not  reached,  and  the  rice 
not  sold.  He  then  rejected  it  as  inferior  to  sample;  but  held, 
that  by  dealing  with  the  rice  as  owner,  after  seeing  that  it  did  not 
correspond  with  the  sample,  he  had  waived  any  objection  on  that 
Sanders  r.  score.  In  Sanders  v.  Jameson  (o)  it  was  proven  that  by 
Jameson,  the  custom  of  the  Liverpool  com  market  the  buyer  was 
only  allowed  one  day  for  objecting  that  corn  sold  was  not  equal 
to  sample,  after  which  delay  the  right  of  rejection  was  lost.  Rolfe 
B.  held  that  this  was  a  reasonable  usage,  binding  on  the  pur- 
chaser. 

§  704.  In  Chapman  v.  Morton  (p)  a  cargo  of   oil-cake  was 
shipped  by  the  plaintiffs  from  Dieppe  to  the  defendant,  a  mer- 

(h)  [See  FitssimmoDs  v,  VToodniff;  1  lamater  t;.  Chappell,  48  Md.  244 ;  Stafibtd 

N.   Y.  Sup.  Ct.  R.  3,  4 ;  Knoblauch  v.  v.  Fooler,  67   Barb.   143 :    GreenOud  v. 

Kronschnabel,  18  Minn.  800;  Brown  v,  Schneider,  52  How.  Pr.  183;   Corentty 

Corp.  of  Lindsay,  35  U.  C.  Q.  B.  509.  c.  M'Enirj,  13  Ir.  C.L.R.  160;  Lewitv. 

And  a  receipt  and  acceptance  of  part  of  Gibbons,  BL,  D.  &  Osb.  (Ir.)  62;  Henkel 

the  goods  doei  not  relieve  the  vendor  from  v,  Welsh,  41  Mich.  664 ;  Shipman  r.  GniTes» 

his  duty  to  deliver  the  rest  of  the  goods  lb.  675 ;  Bonghton  v.   Standish,  48  Vt 

according  to  the  contract  quality.    Eipp  594 ;  Water's  Heater  Co.  v.  Mansfield,  lb. 

V.  Meyer,  5  Hun.  1 1 1.]  378.] 

(/)  Bianchi  v.  Nash,  1   M.  &  W.  545;  (m)  [See  Bogne  v.  Newcomb,  1  N.  T. 

Beverley  v.  Lincoln  Gas  Light  Company,  Sup.  Ct  251 ;  Neaffie  v.  Hart,  4  Lansing, 

6  Ad.  &  £.  829  ;  Conston  v.  Chapman,  4 ;  Hamilton  v.  Myles,  24  tJ.  C.  C.  P.  309; 

ante,  §  652 ;  L.  R.  2  Sc  App.  250 ;  [Tread-  Watkins  v.  Paine,  57  Ga.  50 ;  Wilda  v. 

well  V.  Reynolds,  39  Conn.  31 ;  1  Chitty  Smith,  2  Ont.  App.  8.] 

Contr.  (1 1th  Am.  ed.)  651 ;  Cox  o.  Jones,  (n)  4  B.  &  A.  387. 

24  U.  C.  Q.  B.  81 ;  Gordon  v.  Wateroni,  (o)  2  C.  &  K.  557. 

36  lb.  321 ;  Pennell  v.  McAfferty,  84  Bl.  \p)  11  M.  &  W.  534  ;  [Haynerw.  Slier- 

364;    Doane    v.  Dnnham,  79    lb.   131;  rer,  2  Bradwdl  (Dl.),  536.] 
Hirshhom  v.  Stewart,  49  Iowa,  418;  De- 
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chant  at  Wisbech,  in  Cambridgeshire.  On  its  arrival,  in  Decem- 
ber, 1841,  the  defendant  made  complaint  that  it  did  not  chapman 
correspond  with  the  sample.  He,  however,  landed  a  part  "•  M^rto"- 
for  the  purpose  of  examination,  and  considering  it  not  equal  to 
sample,  landed  the  whole,  lodged  it  in  the  public  granary,  and  on 
the  24th  January,  1842,  wrote  to  the  plaintiffs  that  it  lay  there  at 
their  risk,  and  required  them  to  take  it  back,  which  they  refused 
to  do.  Some  intervening  negotiations  took  place  without  result, 
and  in  May,  1842,  the  defendant  wrote  to  the  plaintiffs  that  the 
oil-cake  was  lying  in  the  granary  at  their  disposal,  and  that  if  no 
directions  were  given  by  them,  he  would  sell  it  for  the  best  price 
he  could  get,  and  apply  the  proceeds  in  part  satisfaction  of  his 
damage.  The  defendant  had  paid  for  the  cargo  by  acceptances, 
before  its  arrival,  and  had  taken  up  these  acceptances,  which  were 
held  by  third  parties.  The  plaintiffs  replied  that  they  considered 
the  transaction  closed.  In  July  following,  the  defendant  adver- 
tised the  cargo  for  sale  in  his  own  namcy  and  sold  it  in  hi%  otvn 
name^  to  a  third  person.  On  these  facts  it  was  held  that  the  de- 
fendant had  accepted  the  cargo.  Lord  Abinger  said :  ^^  We  must 
judge  of  men's  intentions  by  their  acts,  and  not  by  expressions  in 
letters,  which  are  contrary  to  their  acts.  If  the  defendant  intended 
to  repudiate  the  contract,  he  ought  to  have  given  the  plaintiffs 
distinct  notice  at  once  that  he  repudiated  the  goods,  and  that  on 
such  a  day  he  should  sell  them  by  such  a  person,  for  the  benefit 
of  the  plaintiffs.  The  plaintiffs  could  then  have  called  on  the 
auctioneer  for  the  proceeds  of  the  sale.  Instead  of  taking  this 
course,  the  defendant  has  exposed  himself  to  the  imputation  of 
playing  fast  and  loose,  declaring  in  his  letters  that  he  will  not  ac- 
cept the  goods,  but  at  the  same  time  preventing  the  plaintiffs 
from  dealing  with  them  as  theirs."  Parke  B.  thought  that  there 
was  no  acceptance  by  the  defendant  down  to  the  month  of  May, 
*^  but  the  subsequent  circumstances  of  his  offering  to  sell,  and  sell- 
ing the  cargo  in  his  own  name,  are  very  strong  evidence  of  his 
taking  to  the  goods,  which  will  not  deprive  him  of  his  cross-rem- 
edy for  a  breach  of  warranty,  but  whereby  the  property  in  the 
goods  passed  to  him  which  may  be  considered  as  having  been  again 
offered  to  him  by  the  plaintiffs'  letter  in  the  month  of  May."  An- 
derson and  Rolfe  BB.  concurred.  ( y) 

(q)  [In  an  action  to  recorer.  for  goods  the  evidence  did  not  establish  an  aasent  by 
Gowing  V.  alleged  to  have  been  sold  hy  the  defendant  to  the  offer  of  the  plaintiff, 
Knowiei.        ^^q  plaintiff  to  the  defendant,    who  sent  the  goods  to  the  defendant's 
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Refoiial  to 
accept 
where 
goods  do 
not  agree 
with  sam- 
ple. 

When  ac- 
ceptance 
based  on 
deceptive 
sample 
may  be 
retracted. 


§  705.  The  question  whether,  on  the  sale  of  specific 
goods,  the  purchaser  may  refuse  acceptance  because  they 
do  not  correspond  with  sample,  is  discussed  po9t^  book 
v.  part  II.  ch.  i.  The  cases  of  Heilbutt  v.  Hickson, 
antCy  §  651,  and  Mody  v.  Gregson,  ante^  §  667,  are 
authorities  to  show  tinder  what  circumstances  an  ac- 
ceptance may  be  retracted,  if  the  sample  itself  is  de- 
ceptive. 


warehouse,  where  they  were  receipted  for 
by  a  boy  in  his  employment  and  received 
by  his  servants  withoiit  his  knowledge. 
A  bill  upon  the  terms  of  the  plaintiff's 
offer  was  sent  with  the  goods,  but  there 
was  no  evidence  that  it  was  received  by 
the  defendant  or  his  agents.  A  part  of  the 
goods  were  examined  at  the  defendant's 
warehouse  by  his  examiner.  The  defend- 
ant, who  bought  other  similar  goods  of 
the  plaintiff,  went  to  the  examiner's  room 
almost  dailj  to  look  at  goods,  and  the 
goods  were  in  the  store  where  they  might 


have  been  seen  by  the  defendant.  The 
defendant  testified  that  he  did  not  remem- 
ber whether  the  goods  in  question  were  or 
were  not  included  in  the  claim  made  by 
him  upon  an  insurance  company  lor  los 
on  his  store  and  its  contents,  which  were 
destroyed  by  fire  while  the  goods  were  re- 
maining in  the  store ;  and  it  was  held  thai 
the  evidence  did  not  establish  snch  a  sub- 
sequent acceptance  of  the  goods  by  the 
defendant  as  to  warrant  the  jury  in  find- 
ing a  contract  of  sale.  Gowing  v.  Knowka, 
118  Mass.  232.] 
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Where  an  account  current  is  kept    . 

Creditor  may  apply  payment,  when 
debtor  does  not  appropriate  . 
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cover by  action     .... 

But  it  ma$t  be  to  a  really  existent 
debt 

Creditor's  election  not  determined 
till  communicated  to  debtor  . 
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§  706.  The  chief  duty  of  the  buyer  in  a  contract  of  sale  is  to 
Payment  pay  the  price  in  the  manner  agreed  on.  The  terms  of 
or  aJudi-  ^^®  ^^^  ^^7  require,  1st,  an  absolute  payment  in  cash, 
Uonai.  and  this  is  always  implied  when  nothing  is  said  ;  or, 
2dly,  a  conditional  payment  in  promissory  notes  or  acceptances  ; 
or  3dly,  it  may  be  agreed  that  credit  is  given  for  a  stipulated 
time  without  payment,  either  absolute  or  conditional.  In  the 
first  two  cases,  the  buyer  is  bound  to  pay,  if  the  vendor  is  ready 
to  deliver  the  goods,  as  soon  as  the  contract  is  made  ;  but  in  the 
last  case  he  has  a  right  to  demand  possession  of  the  goods  with- 
out payment. 

§  707.  The  rule  of  the  common  law  is  that  a  man  bound  to 
At  com-       pay  has  no  right  to  delay  till  demand   made,  but  must 

men  law,  a  ^-  ,,  ,  -i*!* 

man  bound   pay  as  soon  as  the  money  is  due,  under  peril  of  being 
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sued  :  (a)  and  it  has  already  been  stated  (a^)  that  the  ^  pay  ^a  ' 
vendor,  in  the  absence  of  a  stipulation  to  the  contrary,  tied  to  wait 
is  not  boand  to  send  or  carry  the  goods,  nor  to  allege  or  mind. 
prove  in  an  action  against  the  buyer  anything  more  than  a  readi- 
ness and  willingness  to  deliver.  It  therefore  follows  that  as  soon 
as  a  sale  is  completed  by  mutual  assent,  and  no  time  given,  the 
buyer  ought  at  once  to  make  payment,  if  the  goods  are  ready  for 
delivery,  without  waiting  for  a  demand,  and  that  an  action  is 
maintainable  against  him  for  the  price  if  he  fail  to  do  so.  (5) 

§  708.  In  cases  where  the  property  has  passed,  the^  buyer  must 
pay  the  price  according  to  the  terms  agreed  on,  even  if   3^^^^ 
the  goods  are  destroyed  in   the  vendor's  possession,  as   ro"«tpay 
has  already  been  pointed  out,  ante^  §§  318  et  seq.     The  goods  de- 
goods  are  at  the  buyer's  risk :  they  are  his  goods  from   fore  he 
the  moment  the  property  passes,  and  the  price  is  due  to  fry,  where 
the  vendor,  who  simply  holds  the  goods  as  bailee  for  the   hw^passed 
buyer  in  such  a  case.  ((?)    And  even  where  the  property  ^  ^""» 
has  not  passed,  and  the  price  is  to  become  payable  only  *°ifgj.®^®^ 
on  delivery,  yet  if  the  buyer  has  assented  to  assume  the   property 
risk  of  delivery,  he  must  pay  the  price  if  the  goods  are   passed,  if 
destroyed  before  delivery,  (rf)  (^Ante^  §  328.)    In  Briggs  eumS  risk 
V.  Calverley  (e)  the  vendor  attempted  to  go  one  step  ^^^^^^^ery. 
farther,  and  to  reject  a  tender  of  the  price  because  not  made  till 
after  he  had  instructed  his  attorney  to  sue  out  a  latitat  against 
the  buyer,  and  after  the  attorney  had  applied  for   the   Tender 
writ,  but  before  the  writ  was  actually  issued.    Lord  Ken-  f^*^*^*^?: 
yon  C.  J.  said  it  was  impossible  to  contend  that  the  ten-   issued. 
der  came  too  late,  "  having  been  made  before  the  commencement 
of  the  suit."  (/) 

§  709.  But  the  contract  sometimes  provides  that  the  payment 
is  only  to  be  made  after  demand  or  notice,  andt  when  this   where 
is  the  case,  a  reasonable  time  must  be  allowed  for  the  plyabfe 

(a)  [Thomas  v.  Mallorj,  6  U.  G.  Q.  B.  (c)  Ragg  v.  Minett,  11  East,  210;  ante, 

521 ;  Davis  Sewing  Machine  Co.  v.  Mo-  §  322;  [1  Chitty  Contr.  (11th  Am.  ed.) 

Ginnis,  45  Iowa,  538;  Wilcox  v.  Pillow,  518,  and  note  {k),  519.] 

28  U.  C.  C.  P.  100.]  (d)  Castle  v,  Playford,  L.  R.  5  Ex.  166 ; 

(a^)  Ante,  §*679.  7  Ex.  98;  Martinean  v.  Hitching,  L.  R.  7 

(6)    1   Wms.   Saunders,  33,  note   (2) ;  Q.  B.  436  ;  ante,  §§  328, 329. 

[Maddock  v.  Stock,  4  U.  C.  Q.  B.  118;  (e)  8  T.  R.  629. 

Brandon  Manuf,  Co.  v,  Morse,  48  Vt.  (/)  [See  2  Chittj  Contr.  (11th  Am. 

322.]  ed.)  1191,  and  note  (9).] 
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demand^  buyer  to  fetch  the  money,  (/i)  In  Brighty  v.  Nor- 
reasonabie  ton,  (ff")  where  a  bill  of  sale  provided  that  payment 
lowed  to  should  be  made  in  ten  years,  or  *^  at  such  earlier  day  or 
money.  ^  ^^i^®  ^  the  defendant  should  appoint  by  notice  in  writ- 
Brighty  V.  ^"S  ^^^  ^y  P^^*>  ^^  delivered  to  the  plaintiff  or  left  at 
Norton.  hig  house  or  last  place  of  abode,"  it  was  held  that  a 
notice  served  at  noon  to  make  payment  in  half  an  hour  was  not  a 
reasonable  notice,  the  judges  concurring  in  this,  though  agreeing 
Toms  V.  ^^^^  ^^  ^^  difficult  to  say  in  general  what  would  be  a 
WiUon.  reasonable  time.  In  Toms  v.  Wilson  (A)  it  was  held  by 
the  queen's  bench,  and  in  error  by  the  exchequer  chamber,  that 
a  promise  to  pay  '^  immediately  on  demand  "  could  not  be  con- 
strued so  as  to  deprive  the  debtor  of  an  opportunity  to  get  the 
money  which  he  may  have  in  bank  or  near  at  hand ;  and  Black- 
burn J.  said  that  ^^  if  a  condition  is  to  be  performed  immediately, 
or  on  demand,  that  means  that  a  reasonable  time  must  be  given^ 
Mauey  v,  according  to  the  nature  of  the  thing  to  be  done."  (i) 
SUden.  ^q^  in  Massey  v.  Sladen,  (A)  where  the  promise  was  to 
pay  *^  instantly  on  demand,  and  without  delay  on  any  pretence 
whatever,"  and  demand  might  be  made  by  giving  or  leaving  ver- 
bal or  written  notice  for  him  at  hie  place  of  businees^  held  that  in 
the  party's  absence,  reasonable  time  must  be  given  for  the  no- 
tice left  at  his  place  of  business  to  reach  him. 

§  710.  As  to  the  mode  of  payment,  the  buyer  will  be  discharged 
Payment  if  he  make  payment  in  accordance  with  the  vendor's 
made\n      request,  even  if  the  money  never  reach  the   vendor's 

(/^)  V^^^  defendants  sold  to  the  plain-  after  three  o'clock,  at  which  time  the  banks 

tiffs  a  quantity  of  coal,  the  price  being  closed.    On  Monday  morning  foUoving 

payable  on  receipt  of  the  bill  of  lading,  the  plaintiff^  offered  the  defendants  the 

The  bill  of  lading  was  presented  at  the  money  for  the  amount  of  the  biU,  which 

plaintiffs'  office  in  New  York  on  Saturday,  defendants  declined  to  receiTe,  and  icfoHd 

at  fire  minutes  before  three  p.  m.,  and  a  to  deliver  the  coaL    It  was  held  that  tbe 

check  for  the   purchase-money   was  de-  plaintiffs  were   entitled  to  a  reaaooable 

manded.    This  was  the  first  notice  the  time  after  the  refusal  to  receive  tbe  check 

Vendee  al-      plaintiffs  had  of  the  shipment  to  procure  the  money,  and  that  nntfl  mora- 

lonabirtime   ^^  ^^  ^'^^    ^^^^  controver-  ing  of  the  next  banking  day  was  not  no- 

to  get  money   gy  ensued  between  the  parties  reasonable.   Bass  v.  White,  65  N.  Y.  565.] 
mand.*"         ^  ^^  allowing  a  certain  set-        {g)  3  B.  &  S.  305  ;  82  L.  J.  Q.  B.  38. 
Baas  V.           off  claimed  by  the  plaintiffs.        (A)  4  B.  &  S.  442,  455;  32  L^  J.  Q.  B. 

White.  >p]^Q  plaintiA  finally  offered  33,  382. 

the  defendants  their  check  for  the  amount        (i)  Com.  Dig.  tit.  Conditions,  6.  5. 
of  the  purchase-money,  which  the  defend-        (k)  L.  R.  4  Ex.  13. 
ants  refused  to  receive,  saying  that  it  was 
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hands ;  as  if  it  be  transmitted  by  post  in  compliance  ^„°/gf^S^by 
with  the  vendor's  directions  and  be  lost  or  stolen.  (0  vendor. 
But  Lord  Kenyon  held  that  a  direction  to  send  by  post  ^^pcJt?"* 
was  not  complied  with  by  the  delivery  of  a  letter,  with  the  remit- 
tances inclosed,  to  the  bellman  or  postman  in  the  street,  bat  should 
have  been  put  into  the  general  postK)ffioe  or  a  receiving  office  au- 
thorized to  receive  letters  with  money,  (wi)  In  Caine  q^^^^  ^^ 
V.  Goulton  (n)  the  plaintiff's  attorney  wrote  to  the  de-  Cottito^- 
fendant  to  remit  the  balance  of  the  account  due  to  the  plaintiff, 
with  138.  id.  costs.  The  defendant  remitted  by  post  a  banker's 
bill  payable  at  sight  for  the  amount  of  the  account  without  the 
costs.  The  next  day  the  attorney  wrote  refusing  to  accept  the  bill 
unless  the  138.  4(2.  were  also  remitted.  The  defendant  refused, 
and  action  was  brought ;  but  the  attorney*  kept  the  banker's  bill, 
although  he  did  not  cash  it.  The  jury  found  that  the  attorney 
had  waived  any  objection  to  the  remittance  not  having  been  made 
in  cash,  and  only  objected  because  the  costs  were  not  paid.  Held 
that  the  payment  was  good,  on  the  ground  that  it  was  the  attor- 
ney's duty  to  return  the  banker's  bill  if  he  did  not  choose  to  re- 
ceive it  in  payment.  Martin  B.  said  of  the  attorney's  conduct : 
*^  He  says  one  thing,  but  he  does  another ;  he  kept  the  banker's 
draft.  It  seems  to  me  to  be  common  sense  to  look  at  what  is 
done,  and  not  to  what  is  said."  This  case  was  distinguished  by 
Pollock  C.  B.  in  giving  his  decision,  from  Gordon  v.  Strange  (o) 
and  Hough  v.  May,  (p)  which  will  presently  be  noticed,  on  the 
ground  that  in  this  case  the  creditor  ordered  the  money  remittedf 
which  the  learned  chief  baron  said  was  of  the  very  essence  of  the 
question.  In  Eyles  v.  Ellis  (9)  both  parties  kept  an  ^^\^^^, 
account  at  the  same  banker's,  and  the  plaintiff  directed  ^^^"* 
the  amount  to  be  paid  there.     The  defendant  ordered  the  banker 

(/)  Warwick  v,  Noakes,  Peake,  68,  98 ;  it  remains,  antil  it  reaches  its  destination 

[Wakefield  v.  Lithgow,  3  Mass.  249.  But,  and  is  aetoallj  received,  entirel/  at  the 

on  the  other  hand,  in  Crane  v.  Pratt,  12  risk  of  the  owner."    Gnmey  t;.  Howe,  9 

Gray,  348,  349,  Merrick.  J.  said :  "  It  ap-  Graj,  404,  408.] 

Honey  lent     P^*^  ^^  ^  perfectly  well  set-  (m)  Hawkins  v.  Butt,  Peake,  186,  248 ; 

by  nttU,  at     tied  that  if  money  is  trans-  [Williams  v.  Carpenter,  36  Ala.  9.] 

whoMriik.     ^.^^  .^  ^  j^^^  through  the  (n)  1  H.  &  C.  764 ;  32  L.  J.  Ex.  97. 

postoffice  by  a  debtor  to  his  creditor,  with-  And  see  Hardman  v,  Bellhouse,  9  M.  & 

out  his  previous  direction  or  assent,  either  W.  596. 
expressly  given  or  to  be  Implied  from  his        (0)  1  Ex.  477. 
conduct,  the  usual  course  of  business,  or        (p)  4  Ad.  &  E.  954. 
particular  facts  and  circumstances  found,        (q)  4  Bing.  112. 
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to  put  tLe  amount  to  the  plaintiff^s  credit  on  Thuraday,  which 
done,  and  the  defendant  so  wrote  to  the  plaintiff  on  Friday,  bat 
the  plaintiff  did  not  get  the  letter  till  Sunday.  On  Saturdav 
the  banker  failed.  Held  a  good  payment,  although  the  defend- 
ant, when  the  money  was  transferred  on  the  banker*s  books, 
Gordon  v.  ^*^^  already  overdrawn  his  account,  (y^)  In  Gordon 
Strange.  y^  Strange  (r)  the  defendant  sent  a  post-office  order  in 
payment  of  a  debt  due  the  plaintiff,  without  any  direction  from  the 
plaintiff.  The  order,  by  mistake,  was  made  payable  to  Frederick 
Gordon  instead  of  Francis  Gordon.  The  plaintiff  did  not  get  it 
cashed,  although  he  was  told  by  the  person  who  kept  the  post- 
office  that  the  money  would  be  paid  to  him  if  he  would  sign  the 
name  of  the  payee,  as  there  was  no  one  of  the  same  name  in  the 
neighborhood.  The  plaintiff  brought  action,  without  returning 
the  post-office  order.  The  sheriff  told  the  jury  that  the  plaintiff 
having  kept  the  order,  with  a  knowledge  that  he  might  get  the 
money  for  it  at  any  time,  was  evidence  of  payment,  although  he 
was  not  bound,  when  he  first  received  it,  to  put  any  name  on  it 
but  his  own.  Held  a  wrong  direction;  *Hhe  defendant  had  no 
right  to  give  the  plaintiff  the  trouble  of  sending  back  a  piece  of 
paper  which  he  had  no  right  to  send  him." 

§  711.  If  the  buyer  has  stated  an  account  with  the  vendor,  in 
Set-oflfin  which  the  vendor  has,  by  mutual  agreement,  received 
stated,  credit  for  the  amount  of  the  goods  sold,  as  a  set-off 
payment,  against  items  admitted  to  be  due  by  the  vendor  to  the 
buyer,  this  is  equivalent  to  an  actual  cash  payment  by  the  buyer 
of  the  price  of  the  goods.  The  principle  was  thus  explained  by 
Lord  Campbell,  in  a  case  which  involved  the  necessity  of  a  stamp 
to  a  written  agreement,  offered  in  proof  of  a  plea  of  payment.  (%) 
^*  The  way  in  which  an  agreement,  to  set  one  debt  against  another 
of  equal  amount  and  discharge  both,  proves  a  plea  of  payment,  is 
this  :  if  the  parties  met,  and  one  of  them  actually  paid  the  other 
in  coin,  and  the  other  handed  back  the  same  identical  coin  in  pay- 
ment of  the  cross  debt,  both  would  be  paid.  When  the  parties 
agree  to  consider  both  debts  discharged  without  actual  payment, 
it  has  the  same  effect,  because,  in  contemplation  of  law,  a  pecun- 
iary transaction  is  supposed  to  have  taken  place  by  which  each 

(q^)  [Piatt  t;.  McFaul,  4  U.  C.  C.  P.        {»)  Livingstone  t;.  Whiting,   15  Q.  B. 
293.]  722 ;  19  L.  J.  Q.  B.  528. 

(r)  1  Ex.  477. 
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debt  was  then  paid."     A  written  memorandum  of  such  k  transac- 
tion was  therefore  held  to  be  a  receipt  requiring  a  stamp.   Ro^e  not 
The  cases  estiiblishing  the  above  principles  as    to  ac-  to  ordinary 
counts  stated  are  quite  numerous ;  (^)  but  the  rule  is  current 
not  applicable  to  ordinary  accounts  current,  with  no  agreement 
to  set  off  the  items,  (t^) 

§  712.  In  the  absence  of  any  of  these  special  modes  of  payment, 
it  is  the  buyer's  duty,  under  the  contract,  to  make  act-  Tender  is 
ual  payment  in  cash,  or  a  tender  of  payment,  which  is  as  equivalent 
much  a  performance  and  discharge  of   his  duty  as  an   ment 
actual  payment. 

§  713.  A  tender  is  only  validly  made  when  the  buyer  produces 
and  offers  to  the  vendor  an  amount  of  m<niey  equal  to  the  price  of 
the  goods.  (2;)  But  the  actual  production  of  the  money  may  be 
dispensed  with  by  the  vendor,  (y)     The  courts,  how-   Requiaitea 

i  1  .  •  >>  #fi*of  valid 

ever,  have  been   rigorous  m  requiring  proof  of  a  dis-  tender. 
piBnsation  with  the  production  of  the  money,  (z)     In  Dickinson 
Dickinson  r.  Shee  (a)  the  debtor  went  to  the  attorney   ^  -^     m 
of  the  creditor,  saying  he  was  ready  to  pay  the  balance  production 
of  the  account,  bh  58.,  and  the  attorney  said  he  could   money. 
not  take  that  sum,  the  claim  being  above  8Z.     Held,  not  a  good 
tender,  because  the  money  was  not  produced,  and  the  defendant 
had  not  dispensed  with  the  production  ;  "  if  he  saw  it  produced, 
he  might  be  induced  to  accept  of  it."     In  Leatherdale   Leather- 
V.  Sweepstone  (6)  the  defendant  offered  to  pay  the  plain-  sweep- 
tiff,  and  put  his  hand  into  his  pocket,  but  before  the  *^°«- 
money  could  be  produced  the  plaintiff  left  the  room.     Held,  by 

(0  Owens  1;.  Denton,  1  Cr.,  Bi.  &  R.  (y)  [See  Sargent  v.  Graham,  5  N.  H. 

711 ;  Callendar  v.  Howard,  10  C.  B.  290 ;  440,  441.    But  a  mere  offer  to  pay,  it  not 

Ashbj  V.  James,  11  M.  &  W.  542 ;  Mc-  appearing  that  the  party  had  the  money 

Kellar  r.  Wallace,  8  Moore  P.  C.  378 ;  ready,  does  not  amonnt  to  a  tender.    Ful- 

Smith  V,  Page,  15  M.  &  W.  683 ;  Sutton  ler  ».  Little,  7   N.  H.  535 ;  Sargent  v. 

».  Page,  3C.  B.204;  Clark ».  Alexander,  Graham,   5  lb.  440;  Breed  v.  Hurd,  6 

8  Scott  N.  R.  147  ;  Scholey  v.  Walton,  12  Pick.  356 ;  Wheeler  v.  Knaggs,  8  Ohio, 

M.  &  W.    610;  Worthington  1;.  Grims-  169;  Bakeman  v.  Pooler,  15  Wend.  637; 

ditch,  7  Q.  B.  479 ;  Sturdy  v.  Arnaud,  3  Brown  ».  Gilmore,  8  Greenl.  107 ;  Caah- 

T.  R.  599.  man  r.  Martin,  50  How.  Pr.  837.] 

(tt)  Cottam  V.  Partridge,  4  M.  &  G.  («)  [See  2  Chitty  Contr.  (11th  Am.  ed.) 

271 ;  and  see  ante,  §  193.  1191,  and  note  (x).] 

(x)  [See  Sargent  v.  Graham,  5  N.  H.  [a)  4  Bsp.  67 ;  [Knight  v.  Abbott,  SO 

440;  Matheson  ».  Kelly,  24  U.  C.  C.  P.  Vt.  577.]                                  ^ 

598.]  (6)  3  C.  &  P.  342. 
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Lord  Tenterden,  to  be  no  tender.  In  Thomas  v.  Evans  (c)  the 
Thomas  v.  pl^i^^^ff  called  at  his  attorney's  office  to  receive  money, 
Evaoi.  and  was  told  by  the  clerk  that  he  had  lOL  for  him, 
which  had  been  left  by  the  attorney  to  be  paid  to  him.  The 
plaintiff,  who  wrongly  supposed  that  a  larger  sum  had  been  col- 
lected for  him,  said  he  would  not  receive  the  10{.  The  clerk  did 
Finch  V.  °^^  produce  the  money.  Held,  no  tender.  In  Finch  v. 
Brook.  Brook,  ((2)  in  the  common  pleas,  in  1834,  the  defend- 
ant's attorney  called  on  the  plaintiff  and  said :  ^*  I  have  come  to 
pay  you  11, 128.  5(2.,  which  the  defendant  owes  you,"  and  put  his 
hand  in  his  pocket ;  whereupon  the  plaintiff  said :  ^^  I  can^t  take 
it ;  the  matter  is  now  in  the  hands  of  my  attorney."  The  money 
was  not  produced.  Held,  no  tender.  The  facts  were  found' on  a 
special  verdict,  and  the  judges  said  that  the  jury,  on  the  facts, 
would  have  been  justified  in  finding  a  dispensation,  and  the  court 
Lockrer  ^ould  not  have  interfered,  (e)  Yaughan  J.  said  that 
V.  Jonea.  g|,.  James  Mansfield,  who  had  held,  in  Lockyer  v, 
Jones,  (/)  that  the  creditor  could  not  object  to  the  non-prodae- 
tion  of  the  money  if  at  the  time  of  the  tender  he  had  refused  to 
receive  it  on  the  ground  that  he  claimed  a  larger  amount,  (g) 
had  in  a  subsequent  case  said,  ^*  that  great  importance  was  at- 
tached to  the  production  of  the  money,  as  the  sight  of  it  might 
tempt  the  creditor  to  yield." 

§  714.  The  following  are  cases  in  which  the  courts  have  held 
K^cainpias  the  acts  or  sayings  of  the  creditor  sufficient  to  dispense 
cient  with   the  production  of  the  money:    Douglas  t;.  Pat* 

waivers.      ^^^  ^^^  where  the  debtor  said  he  had  eight  guineas 

Patnci^  ^  and  a  half  in  his  pocket  which  he  had  brought  for  the 
purpose  of  satisfying  the  demand,  and  the  creditor  said  ^^  he  need 
not  give  himself  the  trouble  of  offering  it,  for  he  would  not  take 
Read «.  '^^>  ^  ^^^  matter  was  in  the  hands  of  his  attorney ; '' 
Goidring.  Read  V.  Goldring,  (i)  where  the  debtor  pulled  out  his 
pocket-book  and  told  the  creditor,  whom  he  met  in  the  street, 
that  if  he  would  go  into  a  neighboring  public-house  with  him,  he 
would  pay  him  41.  lO^.,  and  the  creditor  said  ^'  he  would  not  take 

{c)  10  East,  101.  {g)  [See  Dunham  v,  Jackson,  6  Wend. 

{d)  1  Bing^.  N.  C.  253.  22.] 

(e)  [See  Ashburn  v.  Foulter,  35  Conn.        {h)  3  T.  R.683. 
563.]  (t)  2  H  &  S.  86. 

(/}  Feake,  239,  note. 
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it ; "  (y)  Alexander  v.  Brown,  (A)  where  the  person  who  made  a 
tender  of  29!.  19«.  8(2.  had  in  his  hand  two  bank-notes  Alexander 
twisted  up  and  inclosing  four  sovereigns  and  19«.  Sd.  in   *•  B«>^^- 
change,  making  the  precise  sum,  and  told  the  plaintiff  what  it 
^as,  but  did  not  open  it  before  him,  and  it  was  objected  that  he 
ought  to  have  shotpn  him  the  money ;  Best  C.  J.  saying  in  this 
last  case,  that  if  the  debtor  had  not  mentioned  the  amount  to  the 
creditor,  the  tender  would  not  have  been  sufficient.     In  Harding 
Harding  v.  Davies  (I)  the  proof  was  that  the  defendant,   ^'  I^*vie8. 
at  her  own  house,  offered  to  pay  the  plaintiff  10!.,  saying  that  she 
would  go  up-stairs  and  fetch  it,  and  the  plaintiff  said  ^^  she  need 
not  trouble  herself  for  he  could  not  take  it."     Held  by  Best  C.  J. 
to  be  a  good  tender,  (nt)  the  learned  chief  justice  adding,  how- 
ever, *^  I  agree  that  it  would  not  do  if  a  man  said,  I  have  got  the 
money,  but  must  go  a  mile  to  fetch  it." 

§  715.  The  tender  must  of  course  be  made  in  such  a  manner 
as  will  enable  the  creditor  to  examine  and  count  the  Tender 
money,  but  it  may  be  produced  in  a  purse  or  bag  ready  ™J[5^*Jhat 
to  be  counted  by  the  creditor  if  he  choose,  provided  the  creditor 

•'  *  can  eX' 

sum  be  the   correct  amount,  (n)     The   tender   must,  amine  and 
at  common  law,  be   liiade  in   the  current  coin  of  the  money.  ^ 
realm,  ((^)  or  foreign  money  legally  made  current  by  proclama- 


(/)  [In  Hazard  v.  Loring,  10  Cuah.  267, 
269,  Bigelow  J.  said:  "The  prodaption 
When  pro-  of  the  monej,  and  the  actual 
mon*^Vil  Offer  of  it  to  the  creditor,  it 
iMDMd  with,  diapensed  with,  if  the  party  is 
ready  and  willing  to  pay  it,  and  is  ahont 
to  prodnce  it,  but  is  prevented  from  so 
doing  by  a  declaration  on  the  part  of  the 
creditor  that  he  will  not  or  cannot  receive 
it.  2  Greenl.  Ev.  {  603 ;  Barker  v.  Par- 
kenhom,  2  Wash.  C.  C.  142;  Blight  v. 
Ashley,  Peters  C.  C.  15."  Parker  v. 
Perkins,  8  Cush.  318.  So  if  a  person  if 
prevented  from  making  a  tender  by  any 
contrivance  or  evasion  of  the  party  to 
whom  the  money  is  to  be  paid,  it  will  be 
equivalent  to  a  tender,  or  a  sufficient  ex- 
cuse for  not  making  it.  Southworth  v. 
Smith,  7  Cush.  391,  398;  Borden  o. 
Borden,  5  Mass.  67,  74 ;  Gilmore  v.  Holt, 
4  Pick.  258,  264;  Tasker  v.  Bartlett,  5 
Cush.  359 ;  Hazard  v.  Loring,  10  lb.  267 ; 


Sands  v.  Lyon,  18  Vt.  18;  Thome  v, 
Mosher,  5  C.  £.  Green,  257.] 

(ib)  1  C.  &  P.  288. 

(/)  2  C.  &  P.  77.  And  see  Jones  v. 
Cliff;  1  C.  &  M.  540 ;  Ex  parte  Danks,  2 
De  G.,  M.  &  G.  936  ;  22  L.  J.  Bank.  73  ; 
Jackson  v,  Jacob,  3  Bing.  N.  C.  869. 

(m)  [See  the  remarks  upon  this  case  in 
Saigent  v.  Graham,  5  N.  H.  440,  442,  443, 
and  the  reference  to  it  in  Breed  v.  Hnrd, 
6  Pick.  356.] 

(n)  Isherwood  v.  Whitmore,  U  M.  & 
W.  347.  [He  who  makes  a  tender  is  not 
bound  to  connt  out  the  money;  it  is 
enough  if  the  money  be  there,  and  offered 
to  the  party ;  it  is  for  the  payee  to  tell  the 
money.  Wheeler  v.  Knaggs,  8  Ohio,  169; 
Behaly  v.  Hatch,  Walker  (Miss.),  369; 
Breed  v,  Hnrd,  6  Pick.  356 ;  Milbum  v. 
Milbnrn,  4  U.  C.  Q.  B.  179.] 

(o)  Wade's  case,  5  Bep.  114  a. 
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tion.  (p)  And  by  *'  The  Coinage  Act,  1870,"  s,  4,  a  tender  of 
In  what  payment  in  coin  is  declared  to  be  legal :  ^*  In  the  case  of 
must^b«^^'  gold  coins  for  a  payment  of  any  amount ;  in  the  case  of 
made.  silver  coins  for  a  payment  not  exceeding  forty  shillings ; 
in  the  case  of  bronze  coins  for  a  payment  not  exceeding  one  shil- 
ling/' By  the  7th  section  of  the  same  act,  all  contracts,  sales,  pay- 
ments, &c.  ^^  shall  be  made,  executed,  entered  into,  done,  and  had 
according  to  the  coins  which  are  current  and  legal  tender  pursa- 
ant  to  this  act,  and  not  otherwise,  unless  the  same  be  made,  exe- 
cuted, entered  into,  done,  or  had  according  to  the  currency  of  some 
British  possession,  or  some  foreign  state."  By  the  3  &  4  W.  4, 
Bank  of  c.  98,  s.  6,  tenders  are  valid  for  all  sums  in  excess  of  five 
notes.  pounds,  if  made  in  notes  of  the  Bank  of  England,  pay- 

able to  bearer  on  demand,  so  long  as  the  bank  continues  to  pay 
on  demand  its  notes  in  legal  coin,  (y) 

§  716.  When  the  tender  is  made  in  a  currency  different  from 
Waiver  of  ^^^^  required  by  the  law,  the  courts  are  much  less  rig- 
to  the^Wnd  ^^^^s  ^^  inferring  a  dispensation  than  in  cases  where  no 
o' ™o"«y  money  is  produced.  If  the  buyer  should  offer  his  ven- 
eaaiiy  in-     dor  a  couutry  bank-note,  or  a  check,  or  silver  coin  for  a 

ferred 

debt  exceeding  408.,  and  the  vendor  shall  refuse  to  re- 
ceive payment,  alleging  any  other  reason  than  the  qwality  of  the 
tender ;  as  if  he  should  say  that  more  was  due  him,  and  he  would 
not  accept  the  amourvt  tendered,  the  inference  would  be  readily  ad- 
mitted that  he  dispensed  the  buyer  from  offering  the  coin  or  Bank 
Poigiaas  ^^  England  notes  strictly  requisite  to  make  the  tender 
V,  Oliver,  valid.  In  Polglass  v.  Oliver  (r)  all  the  earlier  cases 
were  reviewed,  and  it  was  held  that  a  tender  in  country  bank- 
notes, where  the  plaintiff  made  no  objection  on  that  account,  but 
said,  *'  I  will  not  take  it ;  I  claim  for  the  last  cargo  of  soap,"  was  a 

{p)  Bac.  Abr.  Tender,  B.  2;  Waders  1  S.  Car.  147;  Breen  v.  Dewey,  16  Mibb. 

case,  5  Rep.  114 ;  Cases  of  Mixed  Moneys,  136 ;  Barringer  v.  Fisher,  45  Miss.  SOO ; 

Davys,  18.  Townsend  v.  Jennison,  44  Vt.  315;  Kel- 

(q)  [As  to  the  legal  tender  acts  declar-  logg  v.  Page,  lb.  356 ;  Carter  r.  Cox,  44 

ing  certain  United  States  notes  a  legal  Miss.  148 ;  Crawford  v.  Beard,  13  U.  C.  C 

tender  in  payment  of  debts,  see  Bronson  P.  85,  and  14  lb.  87 ;  Judaon  v.  Griffin, 

V.  Rodes,  7  Wall.  229 ;  Butler  v.  Horwitz,  13  lb.  350.] 

Ib<  258 ;  Hepburn  v.  Griswold,  8  lb.  603 ;        (r)  2  Cr.  &  J.  15.    See,  alao,  Jboes  v. 

Knox  v.   Lee,  and  Parker  v.  Davis,  12  Arthur,  8  Dowl.  P.  C.  442;    Caine  v. 

lb.  457  ;  4  Am.  Law  Rev.  586  ;  Belloc  Conlton,  1  H.  &  C.  764;  32  L.  J.  Ex.  97; 

V.  Davis,  38  Cal.  242 ;  Rankin  v.  Demott,  ante,  §  710. 
61   Penn.  St.  263;    O'Neil  v,  McKewn, 
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valid  tender.  Bayley  B.  gave  as  a  reason,  that  "  if  you  objected 
expressly  on  the  ground  of  the  quality  of  the  tender,  it  would 
have  given  the  party  the  opportunity  of  getting  other  money,  and 
making  a  good  and  valid  tender.  But  by  not  doing  so,  and  claim- 
ing a  larger  sum,  you  delude  him."  («) 

§  717.  A  tender  of  more  than  is  due  is  a  good  tender,  for  omne 
maJtLs  continet  in  se  minus^  and  the  creditor  ought  to  Tender  of 
take  out  of  the  sum  tendered  him  as  much  as  is  due  to  IT  due.  ^" 
him.  (t)  A  tender  therefore,  of  20Z.  98.  Qd,  in  bank-notes  and 
silver,  proves  a  plea  of  tender  of  20Z.  (w)  So,  where  the  debtor 
put  down  150  sovereigns  on  the  attorney's  desk,  and  told  him  to 
take  out  of  it  what  was  due  to  him,  held  a  good  tender  for 
108?.  (x) 

§  718.  But  a  tender  of  a  larger  sum  than  is  due,  with  a  demand 
for  change,  is  not  a  good  tender,  if,  the  creditor  objects   Tender 
to  giving  change.     In  Watkins  v.  Robb,  (y)  the  proof  mand^for 
in  support  of  a  plea  of  tender  of  4Z.  19«.  6<J.  was  that   «*>*"««• 
the  debtor  tendered  a  five  pound  note,  and  demanded  v.  ^bbf 
sixpence  change,  but  BuUer  J.  was  of  opinion  that  the  creditor  was 
not  bound  to  give  change,  and  held  the  tender  bad.     So  a  tender 
of  a  five  pound  note  in  payment  of  3f.  10^.,  with  a  demand  for  the 
change,  was  held  no  tender  by  Le  Blanc  J.  in  Betterbee   Bettgrbee 
V.  Davis,  (z)  the  learned  judge  saying,  that  if  that  was  *•  ^^*^"- 

(<)  [Bank  bills  cannot  be  tendered  as  84  111.  251 ;  even  though  the  tender  be 

cash ;  Coxe  r.  State  Bank  at  Trenton,  3  made  to  a  clerk  or  agent  having  autbor- 

Halst.  72 ;  Moodj  v,  Maharin,  4  N.  H.  ity  to  receive  it    Hoyt  v.  Byrnes,  2  Fairf . 

296 ;  Donaldson  v,  Benton,  4  Dev.  &  Bat.  475.    A  waiver  of  a  tender  in  coin  may 

Tender  of       435 ;  even  to  the  bank  which  be  made  by  an  agreement  to  accept  bank 

bank  biu.        issues  them.    Hallowell  &  Au-  bills  before  day  of  payment    Warren  u. 

gnsta  Bank  v,  Howard,  13  Mass.  235;  Mains,  7  John.  476.    A  tender  of  a  check 

Coxe  V.  State  Bank  at  Trenton,  3  Halst  is  not  good.      Grussy  v,    Schneider,   50 

72.    But  they  will  considered  a  good  ten-  How.  Fr.  134.] 

der  unless  objection  is  made  to  them  on  (t)  2  Wade*B  case,  3d  resolution,  5  Rep. 

that  accoant ;  Snow  ».  Perry,  9  Pick.  542 ;  115. 

Bank  of  United  States  v.  Bank  of  Georgia,  (u)  Dean  v,  James,  4  B.  &  Ad.  546. 

10  Wheat  333;   Wheeler  v.  Knaggs,  8  (x)  Bevens  ».  Rees,  5  M.  &  W.  306; 

Ohio,    169;    Warren  v.  Mains,  7  John,  and  see  Douglas  ».  Patrick,  3  T.  R.  683; 

476 ;   Cockrill  v.  Kirkpatrick,  9  Mo.  688 ;  Black  v.  Smith,  Peake,  88,  121 .     [A  valid 

Williams  v»  Rorer,  7  lb.  556 ;  Seawell  v.  tender  may  be  made  thongh  it  be  of  a 

Henry,  6  Ala.  226;    Noe  v.  Hodges,  3  gross    amount    on    several    demands,    if 

Humph.  162;  Ball  v.  Stanley,  5  Yerger,  enough    be  tendered    to    pay  them    all. 

199;  Brown  r.  Dysinger,   1  Rawle,  408  ;  Thetford  ».  Hubbard,  22  Vt.  440.] 

Towson  V,  Havre  de  Grace  Bank,  6  Harr.  (y)  2  Esp.  711. 

&  J.  53 ;  Fosdick  v.  Van  Husan,  21  Mich.  (z)  3  Camp.  70.    See  Robinson  v.  Cook, 

567 ;  Harding  t^.  Commercial  Loan  Co.  6  Taunt  336. 
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good,  a  tender  of  a  50,0002.  note,  with  demand  for  change,  woald 
Tadman  v  ^^  equally  good.  But  in  Tadman  v.  Lubbock,  decided 
Lubbock,  in  M.  Term,  1824  (and  reported  in  the  note  to  Blow  r. 
Ruabell),  (a)  where  a  tender  of  IZ.  188.  was  pleaded,  the  proof 
was  that  the  party  offered  two  sovereigns  and  asked  for  change, 
and  that  the  other  refused  the  tender,  on  the  ground  that  more 
than  IL  138.  was  due.  The  court  of  king's  bench  held  this  a  good 
tender. 

§  719.  It  is  now  settled  that  there  can  be  no  valid  tender  of  part 
No  valid  of  an  entire  debt,  though  a  debtor  may  make  a  valid 
pjJto'fen-  tender  of  f  one  of  several  distinct  debts  if  he  specify  the 
tire  debt  jjgjj|.  ^^  account  of  which  he  makes  the  tender ;  and  if 
he  makes  a  tender  without  specifying  which  of  several  debts  is 
the  subject  of  the  tepder,  and  the  amount  tendered  be  insufficient 
Dixon  r.  to  cover  all,  it  will  not  be  good  for  any.  In  Dixon 
Clarke.  -y.  Clarke  (h)  the  authorities  were  all  reviewed,  and 
Wilde  C.  J.  gave  a  very  lucid  exposition  of  the  whole  subject  of 
tender,  from  which  the  following  passages  are  extracted :  "  The 
argument  further  involved  the  general  question,  whether  a  tender 

of  part  of  an  entire  debt  is  good On  consideration^  we  are 

of  opinion,  upon  principle,  that  such  a  tender  is  bad.  In  actions 
of  debt  and  assumpsit  the  principle  of  the  plea  of  tender  in  our  ap- 
prehension is  that  the  defendant  has  been  always  ready  (toujour^ 
prist}  to  perform  entirely  the  contract  on  which  the  auction  is 
founded,  and  that  he  did  perform  it  as  far  as  he  was  able  by  ten- 
dering the  requisite  money  ;  the  plaintiff  himself  precluding  a  com- 
plete performance  by  refusing  to  receive  it.  And  as  in  ordinary 
cases  the  debt  is  not  discharged  by  such  tender  and  refusal,  the 
plea  must  not  only  go  on  to  allege  that  the  defendant  is  still  ready 
(uncore  prist}^  but  must  be  accompanied  by  a  profert  in  curiam 
of  the  money  tendered.  If  the  defendant  can  maintain  his  plea, 
although  he  will  not  thereby  bar  the  debt  (for  that  would  be  in- 
consistent with  the  uncore  prist  and  profert  in  curiam)^  yet  he 
will  answer  the  action  in  the  sense  that  he  will  recover  judgment 
for  his  cost  of  defence  against  the  plaintiff,  in  which  respect  the 
plea  of  tender  is  essentially  different  from  that  of  payment  of 
money  into  court.  And  as  the  plea  is  thus  to  constitute  an  answer 
to  the  action,  it  must,  we  conceive,  be  deficient  in  none  of  the  req- 
uisite qualities  of  a  good  plea  in  bar.    With  respect  to  the  aver- 

.(a)  1  C.  &.  P.  366.  (6)  5  C.  B.  365. 
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ment  of  toujours  prists  if  the  plaintiff  can  falsify  it,  he  avoids  the 
plea  altogether.  Therefore,  if  he  can  show  that  an  entire  perfoi-m- 
ance  of  the  contract  was  demanded,  and  refused  at  any  time^  when 
by  the  terms  of  it  he  had  a  right  to  make  such  a  demand,  he  will 
avoid  the  plea.  Hence,  if  a  demand  of  the  whole  sum  originally 
due  is  made,  and  refused,  a  subsequent  tender  of  part  of  it  is  bad, 
notwithstanding  that  by  part  payment  or  other  means  the  debt  may 
have  been  reduced  in  the  interim  to  the  sum  tendered.  And  this  ' 
is  the  principle  of  the  decision  in  Cotton  v.  Godwin,  (c)  qq^^^^  ^ 
If,  however,  the  demand  was  of  a  larger  sum  than  that  (Godwin, 
originally  due  under  the  contract,  a  refusal  to  pay  it  would  not 
falsify  the  U/ujours  prists  even  though  the  amount  demanded  were 
made  up  of  the  sum  due  under  the  contract  and  some  other  debt 
due  from  the  defendant  to  the  plaintiff.  And  this  is  the  principle 
of  the  decisions  of  Brandon  v.  Newington  (jA')  and  Hesketh  v, 
Fawcett,  (e)  which  appear  to  overrule  Tyler  v.  Bland.  (/)  This 
principle,  however,  we  think  is  only  applicable  where  the  larger 
sum  is  demanded  generally^  and  can  hardly  be  enforced  where  it 
is  explained  to  the  defendant  at  the  time  how  the  amount  de- 
manded is  made  up ;  for  in  such  case  the  transaction  appears  to 
be  nothing  less  than  a  simultaneous  demand  of  the  several  debts, 
so  as  to  falsify  the  averment  of  tovjours  prist  as  to  each.  But 
besides  the  averment  of  readiness  to  perform,  the  plea  must  aver 
an  actual  performance  of  the  entire  contract  on  the  part  of  the 
defendant  so  far  as  the  plaintiff  would  allow.  And  it  is  plain  that 
where  by  the  terms  of  it  the  money  is  to  be  paid  on  a  future  day 
certain^  this  branch  of  the  plea  can  only  be  satisfied  by  alleging  a 
tender  on  the  very  day.  And  this  is  the  principle  of  the  decisions 
of  Hum0  V.  Peploe  (^)  and  Poole  v.  Tumbridge.  (A)  It  is  also 
obvious  that  the  defect  in  the  plea  in  this  respect  cannot  be  rem- 
edied by  resorting  to  the  previous  averment  of  toujours  prist. 
Consequently,  a  plea  by  the  acceptor  of  a  bill  or  the  maker  of  a 
note,  of  a  performance  post  diem^  is  bad,  notwithstanding  the 
tender  is  of  the  amount  of  the  bill  or  note,  with  interest  from  the 
day  it  became  due  up  to  the  day  of  the  tender,  and  notwithstand- 
ing the  plea  alleges  that  the  defendant  was  always  ready  to  pay, 

(c)  7  M.  &  W.  147.  [S«e  Thetford  v,       ,(/)  9  M.  &  W.  338. 
Habbard,  22  Vt.  440.]  {g)  8  Sast,  168. 

(d)  8  Q.  B.  915.  (A)  2  M.  &  W.  223. 

(e)  UM.  &  W.356. 
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not  only  from  the  time  of  the  tender  (as  the  plea  was  in  Hume  r. 
Peploe),  but  also  from  the  time  when  the  bill  or  note  became  pay- 
able. On  the  same  reasoning  it  appears  to  us  that  this  branch  of 
the  plea  can  only  be  satisfied  by  alleging  a  tender  of  the  whole  sum 
due  under  the  contract,  for  that  a  tender  of  part  of  it  only  is  no 
averment  that  the  defendant  performed  the  whole  contract  as  far 
.  as  the  plaintiff  would  allow." 

§  720.  This  thorough  exposition  of  the  subject  was  followed  by 
Harding-  the  further  decision  in  Hardingham  v.  Allen,  (i)  by  the 
Allen.  same  court,  in  the  same  year,  deciding  that  where  a  de- 
mand was  made  of  1/.  Is.  for  several  matters,  including  10«.  for 
a  particular  contract,  a  tender  of  198.  6(2.,  without  specifying  the 
appropriation  to  be  made  of  it,  did  not  sustain  a  plea  of  .tender 
Seari«so.  of  108.  ou  the  particular  contract.  In  Searles  v.  Sad- 
Sadgrave.  g^yQ  ^^)  ^j^^  defendant  pleaded  as  to  55Z.  68.,^  parcel, 
balance  &c.  tender.  PlaintifiE  replied  that  a  larger  sum  was  due 
set-off,  not  ^t  ^^0  time  of  the  tender  than  the  amount  tendered,  as 
allowable.  ^^^  entire  sum  and  on  one  entire  contract^  which  larger 
sum  the  plaintiff  demanded  at  the  time  of  the  tender,  and  the  de- 
fendant refused.  Rejoinder,  that  though  a  larger  sum  was  due  at 
the  time  of  making  the  tender,  yet  before  making  the  tender  the 
plaintiff  was  indebted  to  the  defendant  in  an  amount  equal  to  the 
whole  of  the  larger  sum,  except  the  said  sum  of  S5L  68.,  parcel, 
&c.  for  money  payable,  &c.  which  amount,  &c.  the  defendant 
was  and  still  is  readt/  to  set  ojf,  &c.  Demurrer  and  joinder.  The 
demurrer  was  sustained,  Lord  Campbell  saying  that  the  statute 
2  Geo.  2,  c.  22,  did  not  cover  the  case,  and  that  the  defendant 
was  bound  to  plead  his  set-off,  and  pay  the  residue  into  court 
instead  of  tendering  it.  (T)  The  defendant  was,  therefore,  al- 
lowed to  amend  on  the  usual  terms. 

§  721.  A  tender  must  be  unconditional,  or  at  all  events  free 
Tender  from  any  condition  to  which  the  creditor  may  rightfully 
SJicondi-  object,  (w)  Where  there  is  no  ambiguity  in  the  lan- 
tionai.         guage  of  the  debtor,  it  is  a  question  of  law  for  the  court 

(t)  5  C.  B.  793.  Caiy  v,  Bancroft,  14  Fick.  315 ;  Bellows 
(k)  5  E.  &  B.  639 ;  25  L.  J.  Q.  B.  15.  v.  Smith,  9  N.  H.  285.] 
See,  also,  Robinson  v.  Ward,  8  Q.  B.  920 ;  (m)  [In  Richardson  v.  Boston  Chemical 
Phillpotts  V.  Clifton,  10  W.  R.  Ex.  135.  Laboratory,  9  Met.  42,  52,  Dewey  J.  said 
(/)  [A  plea  of  tender  is  not  -supported  the  rnle  seemed  to  be  established  by  numer- 
by  proving  an  offer  of  a  promissory  note  ons  authorities  in  Massachusetts  and  else- 
due  from  the  plaintiff  to  the  defendant  where,  that  a  tender  must  be  an  nncoodi- 
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whether  his  tender  was  conditional  or  not,  but  if  there  be  ambi- 
guity, the  question  is  properly  left  to  the  jury  ;  as  where  a  debtor 
said  he  had  called  to  tender  81.  in  settlement  of  an  account,  and 
Lord  Denman  C.  J.  left  it  to  the  jury  whether  that  meant  simply 
in  payment^  or  involved  a  condition,  and  this  was  held  right  by 
the  king's  bench,  (n) 

§  722.  The  condition  which  the  debtor  is  the  most  apt  to  im- 
pose is  one  to  which  the  law  does  not  permit  him  to    Debtor  has 
subject  the  creditor.     The  debtor  has  no  right  to  insist  demfnd  *° 
that  the  creditor  shall  admit  that  no  more  is  due  in  re-  SfS  no°" 
spect  of  the  debt  for  which  the  tender  is  made.    He  may   ^J**  "due 

,    J  .  ,  t  1     •         when  mak- 

exclude  any  presumption  against  himself  that  he  admits   log  tender. 
the  payment  to  be  only  for  a  part,  but  can  go  no  far-  ^^I^IJ 
ther,  and  his  tender  will  not  be  good  if  he  add  a  condi-  any  pre- 

,,,,,,»  •      sumption 

tion  that  the  creditor  shall  acknowledge  that  no  more  is   against 
due.  (o)     In   Sutton  vk  Hawkins  (p)   the  money  was   ^^*^  '^ 
tendered  as  ^^  all  that  was  due,"  and  this  was  held  bad.   Hawkins. 
In  the  Marquis  of  Hastings  v.  Thorley  (jq)  a  tender  of  Marquis  of 
a  sum  *'  in  payment  of  the  half  year's  rent,  due  at  Lady  xhoriey. 
Day  last,"  was  held  bad  by  Lord  Abinger  C.  B.,  as  putting  on  the 
creditor  the  condition  of  admitting  that  no  more  rent  was  due. 
The  rent  claimed  *by  the  plaintiff  was  28^.,  and  the  ten-  Mitchell 
der  was  of  2H.     In  Mitchell  v.  King  (r)  a  tender  by  «-^og- 
the  debtor,  who  said,  ^'  I  do  not  admit  of  its  being  taken  in  part, 
but  as  a  settlement,"  was  held  no  tender,  (i)    In  Hough   Hough 
v.  May  (t)  the  tender  was  in  a  check,  in  these  words  :  ^'  ^^y* 

tional  offer  of  the  money ;  and  if  accom-  (p)  8  C.  &  P.  259. 

panied  by  any  qaalifying  words,  or  with  a  (g)  8  C.  &  P.  573. 

demand  of  anything  to  be  done  by  the  (r)  6  C.  &  P.  237. 

party  to  whom  the  tender  is  made,  beyond  [s)  [Bnt  if  a  debtor  tender  to  his  cred- 

the  mere  receipt  of  the  money  tendered,  itor  a  sum  of  money  in  full  for  all  legal 

it  will  avoid  the  tender.    See  Thayer  v.  claims  which  the  creditor  may  have  against 

Brackett,  12  Mass.  450;  Loring  u.  Cooke,  him  upon  account,  and  the  creditor  receive 

3  Pick.  48 ;  Robinson  v.  Batchelder,  4  N.  the  money  protesting  that  it  is  not  suffi- 

H.  40;  Bu£Fum    v.  Buffum,  11    lb.  451 ;  cient,  but  saying  that  he  will  take  it  and 

Brown  v.  Gilmorc,  8  Greenl.  110;  Hep-  pass  it  to  the  debtor's  credit  upon  the  ac- 

burn  V.  Auld,  1  Craqch,  321 ;  Bacon  v,  count,  and  the  debtor  do  not  express  any 

Conn,  1  Sm.  &  M.  Ch.  348 ;  Eastland  v.  dissent  to  this  course,  the  acceptance  of 

Longshorne,  1  Nott  &  McC.  194 ;  Brooklyn  the  tender  will  be  no  bar  to  the  creditor's 

Bank  v,  DeGrauw,  23  Wend.  342 ;  Wood  right  to  recover  such  snm  as  may  be  found 

v.  JHitchcock,  20  lb.  47 ;  Heelas  v.  Slevin,  due  to  him,  exceeding  the  amount  of  the 

53  How.  Pr.  356.]  tender.    Qassett  v,  Andover,  21  Yt.  342. 

(n)  Eckstein  v.  Reynolds,  7  Ad.  &  E.  See  Tyera  v.  United  States,  5  Court  of 

80 ;  Marsden  v,  Goode,  2  C.  &  K.  133.  Claims,  509.] 

(o)  Bowen  v.  Owen,  11  Q.  B.  131.  {t)  4  Ad.  &  E.  954. 
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^'  Pay  Messrs.  Hoagh  &  Co.  balance  account  railing,  or  bearer, 
SL  11«."  This  was  held  no  tender,  because,  as  Coleridge  J.  pot 
it,  ^^  Suppose  this  check  had  been  presented,  and  it  had  been 
afterwards  a  question  for  a  jury  whether  the  plaintiff  had  been 
paid  in  full ;  they  would  see  that  before  the  action  was  brought 
the  plaintiff  had  accepted  and  made  use  of  a  check  profeesedly 
given  for  the  then  balance,"  and  this  condition  vitiated  the 
tender. 

§  728.  But  in  Henwood  v.  Oliver,  (u)  where  the  defendant 
Henirood  produced  the  money,  saying :  "  I  am  come  with  the 
v.oiiTer.  amount  of  your  bill,"  and  the  plaintiff  refused  the 
money,  saying :  ^^  I  shall  not  take  that.  It  is  not  my  bill,"  the 
tender  was  held  unconditional  and  good.  Patteson  J.  said: 
^^The  defendant  who  makes  a  tender  always  means  that  the 
amount  tendered,  though  less  than  the  plaintiff's  bill,  is  all  that 
he  is  entitled  to  demand  in  respect  of  it.  How  then  would  the 
plaintiff  preclude  himself  from  recovering  more,  by  accepting  an 
offer  of  part,  accompanied  by  expressions  that  are  implied  in 
every  tender.  jExpre9sio  eorum  quoB  tacite  intunt  nihil  oper4xtur. 
If  the  defendant  when  he  paid  the  money  had  called  it  part  of  the 
amount  of  the  plaintiff's  bill,  he  would  thereby  have  admitted 
that  more  was  due,  and  the  effect  of  the  tender  would  have  been 
Bull  V.  defeated."  Henwood  v,  Oliver  was  followed  by  Wight- 
Parker,  man  J.  in  Bull  v.  Parker,  (x)  in  a  case  where  the  wit- 
ness who  proved  the  tender,  said,  ^^  I  offered  him  4!.,  and  I  said  I 
went  by  the  direction  of  Mr.  C.  Parker,  to  pay  him  42.,  in  full 
discharge  of  his  account.  I  did  not  say  I  will  pay  the  money,  if 
you  will  accept  it  in  full  discharge."  The  learned  judge  held 
that  there  was  no  sach  condition  annexed  to  the  offer  as  amounted 
to  saying,  ^^  Unless  you  accept  this  money  in  full  discharge,  I  will 
not  pay  it  at  all." 

§  724.  The  latest  case  on  this  point  is  Bowen  v.  Owen,  (y) 
Bowen  ».  where  a  tenant  sent  a  person  to  his  landlord  with  a  let- 
Owen,  ter,  saying,  **  I  have  seiit  with  the  bearer,  T.  T.,  a  sum 
of  26Z.  5«.  7i(i.,  to  settle  one  year's  rent  of  Nant-y-pair.'^  The 
messenger  told  the  landlord  that  he  had  the  money  with  him  to 

(ti)  See,  also,  Evans  v.  Jadkins,  4  Camp.  C.  &  P.  419 ;  Haxham  v.  Smith,  S  Cmmp. 

156 ;  Strong  v.  Harvej,  3  Bing.  304 ;  Ford  19 ;  Read  v.  Goldring,  2  M.  4  &  86. 
V,  Noll,  2  Dowl.  N.  S.  617 ;   Bowen  v.        (x)  12  L.  J.  Q.  B.  93. 
Owen,  11  Q.  B.  181 ;  Cheminant  v.  Thorn-        {y)  11  Q.  B.  130. 
ton,  2  C.  &  P.  60;  Griffith  o.  Hodges,  1 
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pay,  but  the  latter  refused,  saying  more  was  due.  The  messenger 
went  away,  and  returned,  saying,  he  had  a  few  pounds  more  in  his 
pocket  to  pay,  in  addition  to  the  261.  58.  7^(2.,  certain  arrears  of 
duties,  but  the  landlord  again  refused,  saying,  there  was  more  due. 
It  was  objected  that  these  offers,  coupled  with  the  plaintiff's  let- 
ter, were  no  more  than  a  conditional  tender,  and  Rolfe  B.  so 
ruled ;  but  the  king's  bench  held  that  the  letter  did  not  contain  a 
condition,  Erie  J.  stating  the  general  rule,  as  follows :  "  The 
person  making  a  tender  bas  a  right  to  exclude  presumptions 
against  himself,  by  saying,  ^  I  pay  this  as  the  whole  that  is  due 
you  ; '  but  if  he  requires  the  other  party  to  accept  it  as  all  that  is 
due,  that  is  imposing  a  condition  ;  and  when  the  offer  is  so  made, 
the  creditor  may  refuse  to  consider  it  as  a  tender." 

§  725.  A  tender  accompanied  by  a  protest  that  the  amount  is 
not  due  is  a  good  tender.     Lord  Ellenborough  was  of  a   Tender 
contrary  opinion  in  Simmons  v.  Wilmot ;  (z)  but  this  test  that 

.  ,  .ii  11  ji»  '    ,     the  amount 

case  must  now  be  considered  as  overruled  on  this  point  is  not  due. 
by  Scott  V.  Uxbridge  Railway  Company,  (a)  in  which  the  court 
of  common  pleas  adopted  and  followed  the  ruling  of  Pollock  C. 
B.  in  Manning  v,  Lunn.  (6)  Nor  is  a  tender  vitiated  because 
the  debtor  says  he  considers  it  all  that  is  due.  (e;)  A  payment 
or  tender,  by  one  of  several  joint  debtors  or  to  one  of  several 
joint  creditors,  is  valid,  (d) 

§  726.  Whether  or  not  the  debtor  was  entitled  at  common  law 
to  demand  a  receipt  for  money  tendered  seems  to  be  con-  Whether  at 
sidered  an  open  question.     In  Cole  v.  Blake  (e)  Lord   u^JeMor 
Kenyon  said  that  it  had  been  determined  that  a  party   ™  ?"'j- 
tendering  money  could  not  in  general  demand  a  receipt   mand  re- 
for  the  money,  and  quoted  one  case  in  which  he  said 
that  it  had  been  held  that  the  king's  receiver,  as  an  ex-   Biake. 
ception  to  the  general  rule,  was  obliged  to  give  a  receipt.  (/) 
And  in  Laing  v.  Meader,  (ff)  where  the  defendant  asked  for  a 
stamped  receipt,  Abbott  C.  J.  said  :  ^^  A  party  has  no  right  to  say, 

(«)  8  Esp.  91.  7  M.  &  G.  607  ;  Cooper  r.  Law,  6  C.  B. 

(a)  L.  R.  1  C.  P.  596;  85  L.  J.  C.  P.  N.  S.  502 ;  28  L.  J.  C.  P.  282;  Brandon 

293.  V.  Scott,  7  B.  &  B.  284 ;    26  L.  J.  Q.  B. 

{b)  2  C.  &  K.  18.  168. 

(c)  Robinson  v.  Ferraday,  8  C.  &  P.  752.  (e)  Peake,  179, 288. 

(rf)  Donglaa  v.  Patrick,  8  T.  R.  683;  (/)  Bunbary,  848. 

Wallace  v,  Kelsall,  7  M.  &  W.  2&4 ;  Jones  {g)  1  C.  &  P.  257. 
V.  Yates,  9  B.  &  C.  582 ;  Gordon  v.  Ellis, 

46 
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I  will  pay  you  the  money  if  you  will  give  me  a  stamped  receipt, 
but  be  ougbt,  according  to  tbe  43  Geo.  3,  c.  126,  to  bring  a  re- 
Richard-  ceipt  with  him,  and  require  the  other  party  to  sign  it." 
Jackfion.  But  in  Richardson  v.  Jackson,  (K)  where  the  court  held 
that  the  creditor  could  not  object  to  the  tender  on  the  ground 
that  a  receipt  was  asked,  because  at  the  time  of  the  offer  he  only 
refused  it  on  the  ground  that  a  larger  sum  was  due  him.  Alder- 
son  and  Rolfe  BB.  were  careful  in  guarding  themselves  against 
countenancing  the  rule  that  a  man  who  pays  money  is  not  enti- 
tled to  demand  a  receipt,  Rolfe  B.  saying :  ^^  I  should  be  sorry  to 
hold  this  to  be  a  bad  tender  on  account  of  the  receipt  having  been 
mentioned.  I  should  wish  to  encourage  all  prudent  people  to 
take  receipts,  for  if  they  do  not,  in  case  of  death  the  representa- 
tives may  be  deprived  of  all  evidence  of  the  payment."  (f) 

§  727.  But  now,  by  statute,  (i)  a  stamp  of  one  penny  is  re- 
16  &17  quired  on  all  receipts  upon  payment  of  money  amount- 
88. 8, 4.'  '  iug  to  2Z.,  and  the  debtor  is  empowered  to  tender  a  blank 
receipt  with  the  proper  stamp,  at  the  time  of  payment,  which  the 
creditor  is  bound  to  fill  up,  and  to  pay  the  amount  of  the  stamp, 
Jones  r.  under  the  penalty  of  101,  (l)  In  Jones  v.  Arthur,  (rn) 
^^^^^'  where  the  tender  was  made  by  a  check  in  a  letter  which 
requested  a  receipt  in  return,  this  request  was  held  not  to  invali- 
date the  tender, 

§  728.  It  is  now  settled  by  the  decision  of  the  queen^s  bench 
Tender  is  a   [^  I860,  in  James  V,  Vane,  C^)   overruling  Cooch   r. 

bar  to  ac-  .  . 

tion,  not      Maltbv  (o)  and  affirming  the  earlier  case  of  Dixon  r. 

merely  to  ./    v.  -^  o      ^ 

damages.  Walker,  (j?)  that  a  tender  is  a  bar  to  the  action  quoad 
its  amount,  and  not  merely  a  bar  to  damages. 

§  729.  The  payment  for  goods  may  by  the  contract  be  agreed 
Payment  to  take  effect  in  a  negotiable  security,  as  in  a  promissory 
note.*^^  ^^  ^^^®  ^^  ^^^^  ^^  exchange,  and  the  agreement  may  be  that 
Absolute  the  payment  thus  made  is  absolute  or  conditional.  In 
tionai.^*  the  absence  of  any  agreement,  express  or  implied,  to  the 
Presumed  contrary,  a  payment  of  this  kind  is  always  understood 
Sn"eM*con^'  to  be  Conditional,  the  vendor's  right  to  the  price  reviv- 

(A)  8  M.  &  W.  298.  {k)  16  &  17  Vict.  c.  59,  is.  3,  4. 

(i)  [See  Thayer  v.  Brackett,  12  Mass.  (/)  43  Geo.  3,  c.  126,  as.  5,  6. 

450 ;  Loring  v,  Cooke,  3  Pick.  48 ;  Rich-  (m)  8  Dowl.  442. 

ardson  v.  Chemical  Laboratory  Co.  9  Met.  (n)  2  E.  &  £.  883 ;  29  L.  J.  Q.  B.  169. 

42,  52;    Wood  v.  Hitchcock,  20  Wend.  (o)  23  L.  J.  Q.  B.  305. 

47.]  ip)  7  M.  &  W.  214. 
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ing  on  non-payment  of  the  security.  But  if  a  dispute  ^^  *°- 
arise  as  to  the  intention  of  the  parties,  the  question  is  shown.  ^ 
one  of  fact  for  the  jury,  (y)  The  intention  to  take  a  bill  in  ab- 
solute payment  for  goods  sold  must  be  clearly  shown,  and  not  de- 
duced from  ambiguous  expressions,  such  as  that  the  bill  was  taken 
"  in  payment "  for  the  goods,  (r)  or  "  in  discharge  "  of  the  price.  («) 
Lord  Kenyon  said,  in  Stedman  v.  Gooch,  (r)  that  "  the  law  is 
clear  that  if  in  payment  of  a  debt  the  creditor  is  content  to  take 
a  bill  or  note  payable  at  a  future  day,  he  cannot  legally  com- 
mence an  action  on  his  original  debt  until  such  bill  or  note  be- 
comes payable  and  default  is  made  in  the  payment ;  but  if  such 
bill  or  note  is  of  no  value,  as  if,  for  example,  drawn  on  a  person 
who  has  no  eflfects  of  the  drawer's  in  his  hands,  and  who  therefore 
refuses  to  accept  it,  in  such  a  case  he  may  consider  it  as  waste 
paper,  and  resort  to  his  original  demand,  and  sue  the  debtor :  " 
and  this  dictum  was  quoted  by  Tindal  C.  J.  in  Maillard  Payment 
V.  the  Duke  of  Argyle  (t)  to  show  that  the  word  "  pay-  necessarily 
ment "  does  not  necessarily  mean  payment  in  satisfac-  SctSn*aid 
tion  and  discharge.  discharge. 

§  730.  The  authorities  in  support  of  the  rule  that  in  the  ab- 
sence of  stipulation  to  the  contrary  the  negotiable  security  is  only 
considered  to  be  a  conditional  payment,  defeasible  on  the  dis- 
honor of  the  security,  need  not  be  reviewed,  as  there  is  no  con- 
flict on  the  point,  (u)  The  payment  is  absolute  on  the  delivery 
of  the  bill,  and  takes  effect  from  that  date,  but  is  de-  j^  absolute 
feated  by  the  happening  of  the  condition,  i.  e.  non-pay-  ^^^^^^' 
ment  at  maturity,  (a;)  »We. 

{q)  Goldshedo  v.  Cottrell,  2  M.  &  W.  Bing.  N.  C  249;  Valpy  v.  Oakley,  16  Q. 

20.  B.  941 ;  Griffiths  v.  Perry,  1  £.  &  E.  680 ; 

(r)  Stedman  v.  Gooch,  I  Esp.  5;  MaQ-  28  L,  J.  Q.  B.  204.    [The  rule  stated  in 

lard  V.  Duke  of  Argyle,  6  M.  &  G.  40.  the  text  prevails  in  most  of  the  American 

(5)  Kemp  v.  Watt,  15  M.  &  W.  672.  states.    See  2  Chitty  Contr.   (llth  Am. 

(0  6  M.&.  Q.  40.  ed.)  1135,  note  (x)  and  cases  cited  ;  Mid- 

(u)  Owenson  v.  Morse,   7  T.  R.  64;  dlesex  i;.  Thomas,  6  C.  E.  Green,  39; 

Kearslake  v.  Morgan,  5  T.  R.  513 ;  Puck-  Archibald  v.  Argall,  53  111.  307  ;  Guion  v, 

ford  0.  Maxwell,  6  T.  R.   52 ;  Eendrick  Doherty,  43  Miss.  538 ;  Syracuse  &c.  R. 

V.  Lomax,  2  Cr.  &  J.  405;   Griffiths    v.  R.  Co.  v.  Collins,  3  Lansing  (N.  Y.),  29; 

Owen,  13   M.  &   W.  58 ;  James  v.   Wil-  Burkhalter  v.  Second  Nat.  Bank,  42  N.  Y. 

liams,  lb.  828 ;  Crowe  v.  Clay,  9  Ex.  604;  538 ;  May  v.  Gamble,  14  Fla.  467.] 
Belshaw  o.  Bush,  11  C.  B.  191  ;  Ford  v.         (x)  Belshaw  v.  Bush,  11  C.  B.  191  ;  22 

Beech,  11  Q.  B.  873;  Simon  v,  Lloyd,  2  L.  J.  C.  P.  24 ;  Tumey  v.  Dodwell,3  E.  & 

C,  M.  &  R.  187 ;  Helps  v.  Winterbottom,  B.  136  ;  23  L.  J.  Q.  B.  137.    [In  Chamber- 

2  B.  &  Ad.  431  ;  Plimley  v.  Westley,  2  in  v.  Perkins,  55  N.  H.  237,  it  appeared 
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Where 
fendor 
elects  to 
take  bill 
instead  of 
cash,  pa3'- 
ment  ab- 
solute. 

Cowasjee 
V.  Thomp- 
son. 


§  731.  But  if  the  buyer  ofifer  to  pay  in  cash,  and  the  vendor 
takes  a  negotiable  security  in  preference,  the  security  is 
deemed  to  be  taken  as  an  absolute,  not  a  conditional, 
payment,  (y)  And  in  Cowasjee  v.  Thompson,  (^)  where 
the  vendor  elected  to  take  a  bill  at  six  months  in  prefer- 
ence to  the  cash,  less  discount,  it  was  held  in  the  privy 
council  that  this  was  a  "  payment  in  substance,*'  mak- 
ing it  the  vendor's  duty  to  give  up  the  ship's  receipt  for 
the  goods,  and  thus  depriving  him  of  the  right  of  stoppage  in 
Taking  a      transitu.     But  a  man  who  prefers  a  check  on  a  banker 

check  18 

not  such  to  payment  in  money  is  not  considered  as  electing  to 
Son.**  take  a  security  instead  of  cash,  for  a  check  is  accepted 
as  a  particular  form  of  cash  payment^  and  if  dishonored  the  ven- 
dor may  resort  to  his  original  claim,  on  the  ground  that  there 
When  has  been  a  defeasance  of  the  condition  on  which  it  was 
preswited  taken,  (a)  But  if  a  check  received  in  payment  is  not 
in  time.  presented  within  reasonable  time,  and  tlie  drawer  is  in- 
jured by  the  delay,  the  check  will  operate  as  an  absolute  pay- 
ment. (6) 

§  732.  Whenever  it  can  be  shown  to  be  the  intention  of  the 
When  bill    parties  that  a  bill  or  note  should  operate  as  immediate 

or  note  is       *  ^  ^ 

taken  in  payment,  then  the  buyer  will  no  longer  be  indebted  for 
payment,     the  price  of  the  ffoodSj  although  he  may  be  responsible 


that  the  owner  of  a  lot  of  flour  and 
Payment  by  gi^iQ  ^o\d  and  delivered  it, 
aeoeptance.  and  received  the  acceptances 
of  the  purchaser  in  fall  payment  and  dis- 
charge of  the  price  therefor,  which  the 
purchaser  afterwards  refused  to  pay ;  and 
it  was  held  that  the  seller,  having  been 
compelled  to  take  up  the  acceptances, 
might  elect  to  consider  his  agreement  to 
receive  the  acceptances  in  payment  of  the 
original  debt  as  rescinded,  and  might  re- 
cover the  price  of  the  flour  and  grain  in 
a  suit  therefor  the  acceptances  being  in 
court  to  be  disposed  of  as  the  safety  of  the 
defendant  might  require.] 

(y)  Marsh  v.  Pedder,  4  Camp.  257; 
Strong  V.  Hart,  6  B.  &  C.  160 ;  Smith  v. 
Ferrand,  7  B.  &  C.  19 ;  Robinson  v.  Read, 
9  B.  &  C.  449 ;  Anderson  v.  Hillies,  12  C. 
B.  499;  21  L.  J.  C.P.  150;  Guardians  of 


Lichfield  v.  Green,  1  H.  &  N.  884,  aod  S6 
L.  J.  Ex.  140. 

(z)  5  Moore  P.  C.  165. 

(a)  Everett  v.  Collins,  2  Camp.  515; 
Smith  V.  Ferrand,  7  B.  &  C.  19;  per 
Patteson  J.  in  Pearce  v.  Davis,  1  M.  & 
Rob.  365  ;  Hough  v.  May,  4  Ad.  &  £.  954 ; 
Caine  v.  Coulton,  I  H.  &  C.  764 ;  32  L. 
J.  Ex.  97 ;  [Weddigen  o.  Boston  Elastic 
Fabric  Co.  100  Mass.  422;  Small  r. 
Franklin  Mining  Co.  99  lb.  277 ;  Phfl- 
lips  V.  Bullard,  58  Ga.  256 ;  Sweet  r.  Titna, 
67  Barb.  327 ;  Hodgson  v.  Barrett,  33  O. 
St  63;  Blair  v.  Wilson,  28  Gratt.  165. 
But  if  the  check  is  that  of  a  third  person, 
the  taking  of  it  is  presumed  to  be  in  pay- 
ment. Redpath  o.  Kolfage,  16  U.  C.  Q. 
B.  433.] 

(6)  Hopkins  v.  Ware,  L.  R.  4  Ex.  268 ; 
Byles  on  Bills,  p.  19  (9th  ed.) ;  [Smith  r. 
Miller,  43  N.  Y.  171.] 
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on  the  security  :  and  the  bill  or  note  given  in  such  case   ^^7^^  °o 

*'  °  ,         longer 

may  be  that  of  the  buyer  himself,  (c)  or  that  of  a  third  owes  the 
person,  on  which  the  buyer  has  indorsed  his  name,  (e?)     [he  goods. 

§  733.  But  although  a  bill  or  note  be  taken  only  as  conditional 
payment,  yet  as  it  is  primd  facie  evidence  of  payment,   Vendor 
the  vendor  who  has  received  it  must  account  for  it  be-  ^unt*or 
fore  he  can  revert  to  the  original  contract  and  demand   ^vOT**'when 
payment  of  the  price.    In  Price  v.  Price  (e)  the  defend-   received 
ant  pleaded  to  an  action  of  debt  that  he  had  given  his  conditional 
promissory  note  at  six  months  to  the  plaintiff,  who  took   before  he 
and  received  it  "  for  and  on  account  "  of  the  debt.    Rep-   Se  pSce.^' 
lication,   that  the  time   had  expired  before   the   com-  price  i^. 
mencement  of  the  action,  &c.  and  that  the  defendant  ^^^' 
had  not  paid.     Special  demurrer,  assigning  for  causes,  Sel^fngin 
that  the  replication  did  not  show  that  the  plaintiff  held  8"^^  cases, 
the  note,  and  that  it  was  consistent  with  the  replication  that  the 
note  might  have  been  indorsed  away,  and  payable  to  some  other 
person.     Joinder  in  demurrer.     Held,  after  consideration,  Parke 
B.  giving  the  judgment  of  the  court,  that  it  lay  on  the  defendant 
to  make  the  first  averment  that  the  note  had  been  indorsed  away, 
it  being  his  own  note^  which  he  was  bound  to  pay,  and  not  on 
the  plaintiff  to  aver  the  negative  in  his  replication  ;  overruling 
Mercer  v.  Cheese ;  (/)  but  secvs^  if  it  had  been  the  note  of   a 
third  person. 

§  734.  It  will  be  perceived  that  it  was  taken  for  granted  in  the 
above  case  that  the  vendor  could  not  recover  the  price  Reason 
if  he  had  parted  with  the  negotiable  security,  and  the  dw^muJJ' 
reason  is  obvious,  for   the   buyer  would  thus   be   com-  J^**"°*'^' 
pelled  to  pay  twice,  once  to  the  vendor,  and  again  to  the  "'y- 
holder  of  the  bill ;  and  the  vendor  would  thus  receive  payment 
twice,  once  when  he  passed  away  the  bill,  and  again  when  he  ob- 
tained the  price.     And  on  this  principle  it  was  held,  in  B^nney  v. 
Bunney  v,  Poyntz,  (^)  that  the  vendor  who  had  nego-  Poynt*. 
tiated  the  bill  without  making  himself  liable  had  converted  the 
conditional  into  an  absolute  payment.     The  facts  were  that  his 

(c)  Sibree  v.  Tripp,  15  M.   &  W.  23  ;  idge  v.  Allenbj,  6  B.  &  C.  381 ;  Lewis  o. 

Guardians  of  Lichfleld  v.  Green,  1  H.  &  Lyster,  2  C,  M.  &  R.  704. 
N.  884  ;  26  L.  J.  Ex.  140.  («)  16  M.  &  W.  232. 

•    (d)  Sard  u.  Rhodes,  1  M.  &  W.  153;        (/)  4  M.  &  G.  804. 
Brown  v.  Eewley,  2  B.  &  P.  518 ;  Cam-        (^)  4  B.  &  Ad.  568. 


secu- 
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agent,  who  had  received  the  buyer's  notes  in  payment,  discounted 
Vendor        them  with  the  agent's  banker,  giving  his  own  indorse- 


who  has       ment.     The  vendor  had  not  indorsed  them.     Held,  that 

negotiated  ^ 

bill  with-     the  vendor  had  received  payment,  and  could  not  recover 


5KC 

11^ 

dorsin^  it,    from  the  buver,  though  the  notes  were  not  paid  and  the 


conditional  agent  had  become  bankrupt.  Plainly,  if  the  vendor 
lute  paj^  ^^^  been  allowed  to  recover,  the  buyer  would  still  have 
ment  remained  liable  to  pay  a  second  time  to  the  banker  who 
held  his  notes.  But  where  the  vendor  had  indorsed  the  note  re- 
Miles  V,  ceived  on  paying  it  away,  it  was  held,  in  Miles  r.  Gor- 
Gorton.  ton,  (A)  that  on  the  bankruptcy  of  the  buyer  his  lien  of 
Remarks  unpaid  vendor  revived.     The  learned  author  of  Smith's 

on  this  ^ 

case.  Mercantile  Law  (i)  observes  of  this   case,  with   what 

seems  great  propriety,  that  although  the  vendor  was  responsible 
for  the  bill  he  had  indorsed  and  passed  away,  yet  till  he  had  act- 
ually paid  it  he  ought  not  to  have  been  allowed  to  sue  for  the 
price  of  the  goods  sold,  on  the  general  principle  that  it  is  a  good 
defence  to  an  action  for  any  debt  that  a  negotiable  bill  given  for  it 
is  outstanding  in  other  hands,  (i) 

§  736.  If  the  bill  or  note  given  in  payment  by  the  buyer  be  not 
Where  bill  his  own,  but  that  of  some  third  person,  on  which  he  has 
given  by  not  put  his  name,  and  is  therefore  only  secondarily  lia- 
nof  h'is"  ble,  then  it  lies  upon  the  vendor  to  allege  and  prove  the 
isToUn^  dishonor  of  it  in  an  action  against  the  buyer  for  the 
him*^  ^y  price  ;  (0  and  the  vendor  in  such  a  case  is  bound  to  use 
Vendor  due  diligence  in  taking  all  the  steps  necessary  to  obtain 
due* dm-*^^  payment  of  the  security,  and  to  preserve  the  rights  of 
geiice  in       ^ije  buver  asrainst  all  the  parties  to  the  instrument  who 

collectmg  JO  r 

it-  were  liable  for  its  payment  to  the  buyer  when  he  passed 

it  to  the  vendor ;  and  in  default  of  the  performance  of  this  duty, 

Orbu  er  ^^®  buyer  is  discharged  from  the  obligation  of  paying 

will  be  dis-  either  the  price  of  the  goods  or  the  bill  or  note  given  as 

charged  /■  it  i  •         t 

from  py-  conditional  payment,  (m)    The  leading  case  on  this  sub- 

piice.^  ject  is  Camidge  v.  AUenby.  (n)     The  buyer  gave  the 

Camidge  v.  vendor,  in  payment  for  goods  sold  at  York,  on  Saturday, 

Aiienbj.  ^j^^  ^q^j^  December,  country  bank-notes  of  a  bank  at 

(A)  2  C.  &  M.  504.  (m)  [See  Middlesex  v.  Thomas,  5  C.  E. 

(i )  P.  539.  Green,  39 ;   Mehlberg  v,  Tisber,  24  Wis. 

[k)  Belshaw  v.  Bush,  11  C  B.  191 ;  22  607  ;    Dunn  t;.   The  Fredericton  Boom 

L.  J.  C.  P.  24.  Co.  I  Pugsley  &  Bnrbridge  (N.  B.),  575.] 

{I)  Price  t;.  Price,  16  M.  &  W.  232.  (n)  6  B.  &  C.  373. 
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Huddersfield.  The  notes  were  given  at  three  o'clock  in  the  after- 
noon, and  the  bank  had  stopped  payment  at  eleven  o'clock  the 
same  morning,  neither  party  knowing  the  fact  when  the  payment 
was  made.  The  vendor  did  not  circulate  the  notes,  nor  present 
them  to  the  bankers  for  payment,  and  on  the  following  Saturday, 
the  17th  December,  asked  the  vendee  to  pay  him  the  amount  of 
the  notes,  o£Eering  at  the  same  time  to  return  them.  Held, 
that  the  notes  were  either  taken  as  money,  in  which  case  the 
risk  of  everything  but  forgery,  was  assumed  by  the  party  receiv- 
ing them;  (o)  or  that  they  were  received  as  negotiable  instru- 
ments, in  which  case  the  vendor  had  discharged  the  buyer  by  his 
laches,  (p)  In  Smith  v.  Mercer  (y)  the  buyer  gave  a  g^^.^j^  ^ 
bill  drawn  by  Barned's  Bank  in  Liverpool,  on  London,  Mercer, 
on  the  20th  February.  The  vendor  put  it  in  circulation,  and  the 
bill  was  not  presented  for  acceptance  in  London  till  the  23d  April, 
when  it  was  dishonored,  Barned's  Bank  having  failed  on  the  19th 
April.  No  notice  of  dishonor  was  given  to  the  luyer^  and  it  was 
held  that  he  was  discharged ;  the  court  holding,  as  in  Camidge  v. 
AUenby,  that  the  vendor  either  took  the  bill  as  cash,  in  which 
case  there  was  no  liability  ;  or  as  a  negotiable  security,  and  then 
the  buyer  could  not  be  in  a  worse  position  than  if  he  had  indorsed 
the  bill,  and  was  therefore  entitled  to  notice  as  an  indorser,  in 
default  whereof  he  was  discharged. 

§  736.  But  in  this  case  of  country  bank-notes  there  would  be 
no  laches  in  the  mere  failure  to  present  the  notes  for  pay-   country 
ment  at  the  bankers'  on  finding  that  they  had  failed,  if  bank-notes, 
the  notes  were  returned  to  the  buyer  within  a  reasonable  time,  (r) 
In  Crowe  v.  Clay,  (s)  in  exchequer  chamber,  it  was  Vendor 
held,  reversing  the  judgment  of  the  exchequer  of  pleas  cover  price 
given,  (i)  that  the  vendor  could  not  recover  the  price  of  {Jgtthe*bai 
the  goods  sold  when  he  had  lost  the  acceptance  by  the  ^^^^^J^nai 
buyer,  and  could  not  return  it.     Of  course,  if  the  lost  payment, 
bill   were  afterwards  found  the  right  would  revive,  (u)     In  Al- 

(o)  See,  on  this  point,  Guardians    of  But  see  Swinyard  v,  Bowes,  5  M.  &  S. 

Lichfield  o.  Green,  I  H.  &  "N.  884 ;  26  L.  62 ;  Van  Wart  t;.  WooUey,  3  B.  &  C.  439 ; 

J.  Ex.  140.  Hitchcock  o.  HjinLfrey,  5  M.  &  G.  563. 

(p)  See,  also,  as  to  laches.  Bishop  v.  (r)  Robson  v,  Oliyer,  10  Q.  B.  104 ; 

Rowe,  3  M.  &  S.  362 ;  Bridges  o.  Berry,  Bogers  o.  Langford,  1  C.  &  M.  637. 

3  Taunt.  130;  Soward  v.  Palmer,  8  Taunt.  (s)  9  Ex.  604. 

277.  \t)  8  Ex.  295. 

(q)  L.  R.  3  Ex.  51 ;  37  L.  J.  Ex.  24.  (u)  Dent  v,  Dunn,  8  Camp  296. 


728  PERFORMANCE  OF  THE  CONTRACT.        [BOOK  IV. 

derson   v.  Langdale  (x)  the  vendor  was  held  to  have  lost  his 

^rif  he       right  to  recover  against  the  buyer  by  altering  the  bill 

the  bill        given  in  payment  so  as  to  vitiate  it,  and  thus  destroy- 

him.  ing  the  buyer's  recourse  against  antecedent  parties.  Lord 

Tenterden  agreeing  with  the  rest  of  the  court  that  his  ruling  to 

But  where    the  contrary,  at  nisi  prius,  was  erroneous.     But  where 

loserno  re-  the  buyer  is  the  party  primarily  liable,  so  that  he  is  not 

antecedent    injured  by  losing  recourse  on  any  antecedent  parties  in 

thf  iStera-    ^onsequeuce  of  the  alteration,  the  vendor  may  recover 

tion,  ven-  on  the  Original  contract  after  the  term  of  credit  has  ex- 
dor  may  .  ° 

recover  pired,  (y)  notwithstanding  the  alteration.  It  was  held, 
^^'  in  Rolt  V,  Watson,  («)  that  the  vendor  could  recover  on 

Watson.  the  original  contract,  even  without  producing  a  negoti- 
able security  given  to  him  by  the  buyer  in  payment,  on  proof  that 
the  bill  drawn  to  the  vendor's  order  had  been  lost  without  in- 
Overruled  dorsement  by  him,  and  could  not  therefore  be  negotiated. 
V.  Crowe.  But  this  casc  was  overruled  in  Romuz  v.  Crowe,  (a)  and 
the  rule  now  is  that  if  the*  instrument  was  negotiable  in  form, 
there  can  be  no  recovery  on  the  original  contract  without  pro- 
ducing it ;  otherwise  if  the  bill  or  note  was  not  negotiable  in 
form.  (6) 

§  737.  If  a  bill  or  note  be  indorsed,  and  given  by  the  buyer 
Where  bill  to  the  vendor  merely  as  a  collateral  security,  the  duty 
coifaterai***  ^^  ^^^  vendor  is  the  same  as  if  the  bill  had  been  given 
v^ndor^s  ^^  conditional  payment ;  and  if  he  neglect  to  present, 
duty.  or  to    give  notice  of  dishonor  to  the  buyer,  the  buyer 

will  be  discharged  from  liability  on  the  bill,  and  the  laches  will 
operate  so  as  to  constitute  the  bill  absolute  payment  for  its 
amount,  (c) 

§  788.  In  one  case  where  goods  were  sold  for  cash,  the  buyer 
Where        refused  to  pay  cash,  and  gave  the  vendor  his  own  dis- 

buyerin  '^   '^  ^ 

sale  for        honored  acceptance,  past  due,  and  the  payment  was  held 

v^do?his  good  in  the  absence  of  fraud.  But  the  decision  pro- 
fa:)  3  B.  &  Ad.  661.  Price,  16  M.  &  W.  232-243;  Hansard  v. 
iy)  Atkinson  t;.  Handon^  2  Ad.  &£.  628.  Robinson,  7  B.  &  C.  90.  And  see  Na- 
{z)  4  Bing.  273.  tional  Savings'  Bank  Association  v.  Tra- 
(a)  1  Ex.  167.     And  see  Hansard  v.     nah,  L.  R.  2  C.  P.  556. 

Robinson,  7  B.  &  C.  90.  (c)  Peacock  v.  Pursell,  U  C.  B.  N.  S. 

(6)  Wain  y.  Bailey,  10  Ad.  &  E.  616;     728;  82L.  J.C.P.  266;  [Haaai^  ».  Wells, 

Ramaz  v.  Crowe,  1   Ex.   167 ;  Price  v.    2  Abb.  N.  C.  444.] 
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ceeded  on  the  ccround  of  an  implied  assent  to  this  mode  J^"  ^'5- 

o  r  honored 

of  payment  by  the  vendor,  who  had  not  returned  his  note. 
dishonored  acceptance  when  sent  to  him  in  lieu  of  cash,  ((f) 

§  739.  When  the  agreement  is  that  the  price  of  the  goods  sold 
shall  be  paid  in  a  negotiable  security,  held  by  the  buyer,   where 
to  which  he  is  no  party,  and  for  the  payment  of  which   whichlhe 
be  is  not  to  be  answerable,  this  may  be  considered  as  a    ^^>*J^  ^^ 
species  of  barter,  as  "was  said  by  Lord  EUenborou&^h  in   responsible 

*  .  ,  ,  **■©  given 

Read  v.  Hutchinson,  (g)  Or  the  bills  given  by  the  buyer  for  price. 
may  be  deemed  to  have  passed  as  cash,  just  as  if  they  were  Bank 
of  England  notes,  as  was  said  in  Camidge  v.  AUenby,  (/)  and  in 
Guardians  of  Lichfield  v.  Green.  (^)    If  the  securities  thus  passed, 
however,  were  forged  or  counterfeited  ;  or  if  not  what  on 
their  face  they  purport  to  be,  as  if  they  appeared  to  be  forced  se- 
foreign  bills  needing  no  stamp,  but  were  really  domestic  given  in 
bills,  invalid  for  want  of  a  stamp,  the  vendor  would  have  P*^™*'*** 
the  right  to  rescind  the  sale  for  failure  of  consideration,  as  ex- 
plained in  the  chapter  on  that  subject.  (A)     And  if  the   -^     . 
securities,  though  genuine,  were  known  to  the  buyer  to   known  by 
be  worthless  when  he  passed  them,  his  conduct  would  be   to  be" 
deemed  fraudulent,  (t)  and  the  vendor  would  be  entitled  ^**'^^^^®"* 
to  rescind  the  sale,  and  bring  trover  for  the  goods,  as  shown  in 
the  chapter  on  Fraudulent  Sales,  (i) 

§  740.  In   Hodgson  v.  Davies,  (Z)   Lord   EUenborough   held, 

{d)  Mayer  v.  Nyas,  1  Bing.  311.  [A.  (t)  Read  v.  Hntchinson,  3  Camp.  352;  ^ 
bought  goods  of  B.  for  a  certain  sum  to  Noble  t;.  Adams,  7  Taunt  59 ;  Stedman 
be  paid  by  giving  up  a  promissory  note  of  v.  Gooch,  I  £sp.  3 ;  Hawse  v.  Crowe,  B. 
B.,  which  he  held,  and  paying  in  cash  &  Mood.  414 ;  per  Bayley  J.  in  Camidge 
the  balance  of  the  contract  price  over  the  v.  Allenby,  6  B.  &  C.  373-^382  ;  [Loughnan 
amount  due  on  the  note.  It  was  held,  v.  Barry,  Ir.  R.  5  C.  L.  538 ;  S.  C.  6 
that  if  A.  did  not  give  up  the  note,  B.  lb.  457.  Where  a  promissory  note,  the 
might  recover  from  him  the  fuU  contract  maker  of  which,  unknown  to  both  par- 
price  of  the  goods.  Gray  v.  White,  108  ties,  was  insolvent,  had  been  taken  in 
Mass.  228.]  payment  and   discharge  of   a  precedent 

(e)  3  Camp.  352.     [See  Wise  v.  Chase,  debt,  it  was  held  to  be  a  case  of  mutual 

44  N.  Y.  337.]  mistake  of  fact,  and  that  the  party  who  so 

(/)  6  B.  &  C.  373.  took  it  was  entitled  to  recover  of  the  party 

(g)  1  H.  &  N.  884;  29  L.  J.  Ex.  140.  of  whom  he  took  it  the  amount  of  the 

And  see  Fydell  v.  Clark,  1  Esp.  447.  original  debt    Roberts  v.  Fisher,  43  N. 

(A)  Ante,  book    IIL  ch.  i.     [See    the  Y.  159.    See  Wright  u.  Lawton,  37  Conn, 

points  stated,  and  cases  collected   upon  167.] 

this    subject,  in    2   Chitty   Contr.   (11th        (k)  ^n4«,  §§  433  et  seq.     [See  Stewart 

Am.  ed.)  1106,  and  note  (z^);   Goodrich  v.  Emerson,  52  N.  H.  301.] 
V.  Tracey,  43  Vt  314.]  (/)  2  Camp.  530. 
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where  a  sale  was  made  on  credit  for  bills  at  two  and  four  months : 
Sale  for       1st.    That  the  vendor  must  accept  or  reject  the  bills 

bills  or  for        «•        j        .  i  •  •»•»» 

aporoved      offered  withm   a  reasonable   time,  and  five  days  were 

H  d  son  ^^^^  ^^  ^^^S  *  ^°^®  ^^  reserve  the  right  of  rejection. 
V.  Davies.  2d.  That  a  sale  for  bills  does  not  mean  approved  bilh^ 
and  parol  evidence  to  that  effect  is  not  admissible  when  the  writ- 
ten contract  mentions  "bills'*  only.  8d.  That  an  approved  bill 
menns  a  bill  to  which  no  reasonable  objection  could  be  made,  and 
which  ought  to  be  approved. 

§  741.  Payment  properly  made  to  a  duly  authorized  agent  of 
Payment  the  vendor  is,  of  course,  the  same  as  if  made  to  the  ven- 
0  agen  .  ^^^  himself.  Without  entering  into  the  general  doc- 
ageputo      trines  of  the  law  of  agency,  it  may  be  convenient  to 

receive 

price.  point  out  that  in  contracts  of  sale  certain  agents  have 

been  held  entitled  to  receive  payment  from  their  known  general 
Factor*  are.  authority.  (Z^)  Thus,  a  factor  is  an  agent  of  a  general 
Broken  character,  entitled  to  receive  payment  and  give  discharge 
°^^  of  the  price  ;  (w)  but  a  broker  is  not,  for  he  is  not  in- 

trusted with  the  possession  of  the  goods,  (n)  In  Kaye  v.  Brett,  (o) 
Parke  B.,  delivering  the  judgment  of  the  court,  said : 
opman.  ^^  jj  ^  shopman,  who  is  authorized  to  receive  payment 
over  the  counter  only,  receives  money  elsewhere  than  in  the  shop. 
Person  ^^^  payment  is  not  good.  In  Barrett  v.  Deere  (j?)  Lord 
parent^u-  Tenterden  held  that  payment  to  a  person  sitting  in  the 
thority.  counting-room,  and  appearing  to  be  intrusted  with  the 
conduct  of  the  business,  is  a  good  payment';  and  the  same  learned 
judge  held  a  tender  under  similar  circumstances  to  be  valid,  (f) 
j^Q^_  An  auctioneer  employed  to  sell  goods  in  his  possesion 

tioneers  for  ready  money  has  in  general  authority  to  receive  pay- 
ment for  them,  but  the  conditions  of  the  sale  may  be  such  as  show 
that  the  vendor  intended  payment  to  be  made  to  himself,  and  in 

(A)  [A  wharfinger  is  not  an  agent  of  the        (n)  Baring  v.  Corrie,  2  B.  &  A.  137; 

Right  of         forwarder,  to  whom  the  con-  Campbell  v.  Haaaell,  I  Stark,  233 ;  [Whiton 

wharfinger      signee  is  authorized  to  make  v.  Spring,  74  N.  Y.  169;  Irwine  r.  Wal- 

paymeDt  for     payment,   the    goods   having  son,  5  Q.  B.  D.  102,  414.] 
forwarder.       y^^^  deliTered  and  an  account        (o)  5  Ex.   269  ;    Jackson   v,  Jacob,  5 

having  been  stated  between  the  consignee  Scott,  79 ;  [Clark  v.  Smith,  88  III.  298.] 
and  forwarder.    Torrance  v.  Hayes,  2  U.         (p)  M.  &  M.  200. 
C.  C.  P.  338.]  iq)  Willmott  v.   Smith,  M.  &  M.  838 ; 

(m)   Drinkwater   v.    Goodwin,    Cowp.  [Harrb    v.    Simmerman,    81     III.    413 ; 

251;    Hornby  v.  Lacy,  6  M.  &  S.  166;  Eclipse  WindmiU  Co.    v.   Thorsoo,    46 

Fish  V.  Eempton,  7  C.  B.  687.  Iowa,  181.] 
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such  case  a  payment  to  the  auctioneer  would  not  bind  the  ven- 
dor ;  (r)  and  it  is  plain  that  if  the  auctioneer  acts  as  a  mere  crier 
or  broker  for  a  principal  who  has  retained  the  possession  of  the 
goods,  the  auctioneer  has  no  implied  authority  to  receive  payment 
of  the  price.  A  wife  has  no  general  authority  to  receive 
payment  for  a  husband,  and  a  payment  to  her  of  money 
even  earned  by  herself  will  not  bind  the  husband,  without  proof 
of  authority  express  or  implied.  («) 

§  742.  The  general  rule  of  law  is,  that  an  agent  who  makes  a 
sale  may  maintain  an  action  against  the  buyer  in  respect  purchaser 
of  his  privity,  and  the  principal  may  also  maintain  an   from  agent 

*^  •' '  ^     ^^  *  ''  cannot  pay 

action  in  respect  of  his  interest ;  (t)  but  where  the  agent   principal  so 
has  himself  an  interest  in  the  sale,  as  for  example  a   agent's 
factor  or  auctioneer,  for  his  lien,  a  plea  of  payment  to    ^^°' 
the  principal  is  no  defence  to  an  action  for  the  price  by  the  agent, 
unless  it  show  that  the  lien  of  the  agent  has  been  satisfied,  (u) 
In  Catterall  v.  Hindle  (a;)  a  full  exposition  of  the  law  as  payment 
to  the  authority  to  receive  payment  conferred  on  agents  ^JUj®^*in 
to  sell,  was  given  in  the  decision  pronounced  by  Keat-   money  in 
ing  J.     It  is  not  necessary  to  give  the  facts,  somewhat  course  of 
complicated,  to  which  the  law  was  applied.    The  princi-     ^ 
pies  were  thus  stated  :  "  That  a  broker  or  agent  employed  to  sell 
has  primd  fade  no  authority  to  receive  payment  otherwise  than 
in  money,  according  to  the  usual  course  of  business,  has  been  well 
established  ;  (y)  and  it  seems  equally  clear  that  if,  instead  of  pay- 
ing money,  the  debtor  writes  off  a  debt  due  to  him  from  the  agent, 
such  a  transaction  is  not  payment  as  against  the  principal,  who  is 
no  party  to  the  agreement,  though  it  may  have  been  agreed  to  by 
the  agent ;  (y^)  see  the  judgment  of  Abbott  C.  J.  in  Russell  v. 

(r)  SykcB  v,  Giles,  5  M.  &  W.  645.  See  Taunt    248,   are    reviewed.     See,    also, 

Capel  t;.  Thornton,  3  C.  &  P.  352  ;  Wil-  Grice  v.  Kendrick,  L.  R.  5  Q.  B.  340. 

liams  i;.  Millington,  1  H.  Bl.  81 ;  Williams  {x)  L.  R.  1   C.  P.  186  ;  35  L.  J.  C.  P. 

V.  Evans,  L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  161.    The  decision  in  this  case  was  re- 

B.  Ill ;  [Broughton  t;.  Silloway,  114  Mass.  versed  on  appeal,  the  exchequer  chamber 

71 ;  Taylor  v.  Wilson,  11  Met.  44.]  being  of  opinion  that  the  case  involved  a 

(s)  Offlcy  V.  Clay,  2  M.  &  G.  172.  question  of  fact  which  had  not  been  sub- 

(0  Per  Lord  Abinger  in  Sykea  v.  Giles,  mitted  to  the  jury.    L.  R.  2  C.  P.  368  ; 

5  M.  &  W.  645.  [Noble   v,    Nugent,  89  111.   522  ;    Home 

(u)  Williams  v.  Millington,  I   H.  Bl.  Machine  Co.  v.  Ballweg,  lb.  318.] 

81 ;  Drinkwater  w.  Goodwin,  Cowp.  251 ;  (y)  [See  Sangston  v.  Maitland,  11  Gill 

Robinson  v.  Butter,  4  E.  &  B.  954  ;  24  L.  &  J.  286.] 

J.  Q.  B.  260,  in  which  Coppin  u.  Walker,  (y^)  [Branskill  t;.  Chumasero,  5  U.  C. 

7  Taunt.  237,  and  Coppin  v.  Craig,  7  Q.B.  474;  Bevis  v.  Heflin,  63  Ind.  129; 

Aultman  v,  Lee,  43  Iowa,  404.] 
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Bangley,  4  B.  &  A.  398 ;  Todd  v.  Reid,  4  B.  &  A.  210 ;  the  au- 
thority  of  which,  upon  this  point,  is  not  affected  by  the  correction 
as  to  a  fact  by  Parke  B.  in  Stewart  v:  Aberdein,  4  M.  &  W. 
224.  (2)  It  has  also  been  held  by  this  court,  in  the  case  of  Un- 
derwood V.  NichoUs,  (a)  that  the  return  to  the  agent  of  his  check, 
cashed  for  him  by  the  debtor  a  few  days  before,  was  not  part  pay- 
ment as  against  the  principal.  *■  It  amounts  to  no  more,'  said 
Jervis  C.  J.,  '  than  the  debtor  seeking  to  discharge  his  debt  to  the 
principal,  by  writing  off  a  debt  due  to  him  from  the  agent»  which 
he  has  no  right  to  do.'  We  think  the  present  case  the  same  in 
principle  with  Underwood  v.  NichoUs."  .... 

§  743.  "  It  18  right  to  notice,  though  it  was  not  pressed  in  ar- 
Dei  credere  gument  as  Creating  a  distinction,  that  Armitage  acted 
doeB"not'^°  Under  a  del  credere  commission  from  the  plaintiff.  We 
2ren?^«  think  this  makes  no  material  difference  as  to  the  ques- 
authority  tion  raised  in  the  case.  The  agent  selling  upon  a  del 
spect.  credere  commission  (5)  receives  an  additional  considera- 

tion for  extra  risk  incurred,  but  is  not  thereby  relieved  from  any 
of  the  obligations  of  any  ordinary  agent  as  to  receiving  payments 
on  account  of  his  principal."  ((?) 

§  744.  In  Williams  v.  Evans  (i)  the  terms  of  an  auction  sale 
were  that  purchaser  should  pay  down  into  the  hands  of 
the  auctioneer  a  deposit  of  5s,  in  the  pound  in  part  pay- 
ment of  each  lot,  remainder  on  or  before  the  delivery  of 
the  goods.  The  sale  was  on  2d  November,  and  the 
goods  to  be  taken  away  by  the  evening  of  the  3d.  A 
purchaser  of  some  of  the  goods  at  first  sale  having  failed  to  com- 
ply with  the  conditions,  his  lot  was  resold  on  the  4th  on  the  same 


WilliAins 
V.  Evans. 

Aactioneer 
has  no  au- 
thority to 
receive  an 
acceptance 
as  cash. 


(z)  [I  Chittj  CoDtr.  (11th  Am.  ed.)  306, 
and  note  (x).] 

(a)  17  C.  B.  239 ;  25  L.  J.  C.  P.  79. 

(6)  A  del  credere  commission  was  de- 
fined by  Lord  £llenboroagh  in  Morris  v. 
Cleasby  (4  M.  &  S. 566), as  "the  premium 
or  price  given  by  the  principal  to  the  factor 
for  a  guaranty."  Disapproval  was  ex- 
pressed by  his  lordship  of  the  dicta  in 
Grove  v.  Dubois,  1  T.  R.  112,  and  in 
Houghton  IT.  Matthews,  S  B.  &  P.  489. 
See,  also,  Story  on  Agency,  §  33  ;  Hornby 
V.  Lacy,  6  M.  &  S.  166;  Couturier  v. 
Hastie,  8  £x.  40 ;  Ex  parte  White,  in  re 
Neville,  L.  R.  6  Ch.  App.  397. 


(c)  See,  also,  Bartlett  v.  Pentland,  10 

B.  &  C.  760;  Underwood  v.  Nicholli,  17 

C.  B.  839 ;  25  L.  J.  C.  P.  79 ;  FarcDC  t. 
Bennett,  11  East,  36.  [As  to  the  authority 
of  agents  to  sell  on  credit,  Daylight  Bur- 
ner Co.  V.  Odlin,  51  N.  H.  56,  59,  60 ;  1 
Chitty  Contr.  (llth  Am.  ed.)  295,  and 
note  (^);  RUey  v.  Wheeler,  44  Yt.  189; 
Dresden  School  District  No.  6  v,  JSma 
Ins.  Co.  62  Biaine,  330,  and  cases  died; 
Boorman  v.  Brown,  3  Q.  B.  51 1 ;  Parsoni 
V.  Martin,  11  Gray,  115.] 

(d)  L.  B.  1  Q.  B.  352;  35  L.  J.  Q.  B. 
111. 
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conditions,  and  bought  by  the  defendant,  and  delivered  to  him  on 
the  7th.  On  that  day  the  plaintiff,  doabting  the  auctioneer's  sol- 
vency, told  the  defendant  not  to  pay  him  any  money.  The  de- 
fendant proved  that  he  had  paid  the  auctioneer  on  the  4th  a  part 
of  the  price  in  money,-  and  had  given  him  for  the  remainder  a  bill 
of  exchange  for  151.  Is.  on  the  5tli  November,  accepted  by  a  third 
person,  which  was  paid  on  the  9th,  and  that  the  auctioneer  had 
agreed  to  take  this  bill  as  cash.  The  jury  found  the  payment  to 
be  a  good  one.  Held,  not  a  good  payment  for  the  151  Is.,  the 
auctioneer  having  no  authority  to  accept  the  bill  as  cash,  Semidey 
but  semble^  it  might  have  been  a  good  payment  if  made  check. 
by  check,  if  the  jury  had  found  it  to  be  so;  in  accordance  with 
the  dictum  of  Holt  C.  J.  in  Thorold  v.  Smith,  (e) 

§  745.  In  Ramazotti  v.  Bo  wring  (/)  the  facts  were  that  the 
plaintiff,  in  an  action  of  debt  for  wine  and  spirits  sup-   Agent  in 
plied  to  the  defendant,  gave  evidence  that  he  was  the   ^^esen" 
owner  of  a  business  carried  on  under  the  name  of  "  The  *J*Al*™l®** 

AS  owner. 

Continental  Wine  Company,"  and  that  the  goods  had  Ramazotti 
been  delivered  by  that  company  to  the  defendant.  It  ''•  Bo^ring. 
was  proven,  however,  that  one  Nixon,  the  plaintiff's  son-in-law, 
had  been  employed  by  him  as  clerk  and  manager  in  the  business, 
and  had  told  the  defendant  that  the  business  was  his  own,  and 
had  agreed  to  furnish  the  goods  to  the  defendant  in  part  payment 
of  a  debt  due  by  Nixon  to  the  defendant.  The  goods  were  re- 
ceipted for  as  follows  :  — 

18th  October,  1868. 

Mr.  Bowring,  —  Please  receive  twelve  bottles  Martell's  brandy. 

R.  A.  Arundell. 

From  the  Continental  Wine  Company.     G.  Ramazotti. 

Arundell,  who  signed  the  receipt,  was  one  of  the  defendants  in  the 
action.  Invoices  were  sent  for  other  goods,  not  containing  the 
plaintiff's  name,  but  headed  "  The  Continental  Wine  Company," 
and  in  one,  the  words  "  J.  Nixon,  Manager,"  were  written  under- 
neath. The  learned  common  serjeant  left  to  the  jury  the  ques- 
tion whether  Nixon  or  the  plaintiff  was  the  owner  of  the  business, 

(«)  11   Mod..  87.      And    see,  on    this        (/)  7  C.  B.  N.  S.  851 ;  29  L.  J.  C.  P. 

point,  Bridges  v.  Garrett,  L.  R.  4  C.  P.  30;  [1  Chitty  Contr.  (llth  Am.  ed.)  306, 

580 ;  reversed  in  excbeqaer  chamber,  L.  R.  307.] 
5  C.  P.  451. 
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telling  tbem  that  if  Nixon  was  the  owner,  the  verdict  should  be 
for  the  defendants,  but  that  if  the  plaintiff  was  the  owner,  he  was 
entitled  to  recover.  The  court  held  this  a  misdirection,  Erie  C. 
J.  saying  :  *^  The  proper  question  to  have  asked  the  jury  would 
have  been,  whether  they  were  of  opinion  that  the  plaintiff  had 
enabled  Nixon  to  hold  himself  out  as  being  the  owner  of  these 
goods,  and  whether  Nixon  did  in  fact  so  hold  himself  out  to  the 
defendants  as  such  owner.  Then,  if  the  jury  should  find  that 
such  was  the  case,  I  am  of  opinion  that  an  undisclosed  principal, 
adopting  the  contract  which  the  agent  has  so  made,  must  adopt  it 
in  omnibus^  and  take  it,  therefore,  subject  to  any  right  of  set-off 
which  may  exist."  The  learned  judges  all  intimated,  however, 
that  there  bad  been  no  contract  of  sale  at  all,  that  the  goods  had 
been  misappropriated  by  the  agent,  and  that  the  plaintiff  might 
have  recovered  in  trover  for  the  tort,  but  that  in  an  action  on  the 
contract  he  was  bound  to  adopt  the  whole  contract.  (^) 

§  745  a.  In  Pratt  v.  Willey  (A)  it  appeared  that  the  defendant, 
Pratt  V.  ^  tailor,  made  a  bargain  with  one  Surtees  to  furnish  him 
Wiiiej'.  clothes  on  credit,  for  which  Surtees  agreed  to  furnish 
the  defendant  on  credit  coals,  which  he  represented  as  belonging 
to  himself,  and  gave  a  card  on  which  was  written,  ^'  Surtees,  coal 
merchant,"  &c.  The  coals  really  belonged  to  the  plaintiff,  who 
had  employed  Surtees  as  his  agent  to  sell  them,  and  when  the 
coals  were  sent,  the  name  of  the  plaintiff  was  on  the  tickets  as  ike 
seller.  On  these  facts.  Best  C.  J.  told  the  jury  that  the  defend- 
ant ought  to  have  made  inquiries  into  the  nature  of  the  situation 
of  Surtees,  and  should  not  have  dealt  with  him  as  principal.  The 
question  was  left  to  the  jury,  who  found  for  the  plaintiff. 

§  746.  Where  the  purchaser  owes  more  than  one  debt  to  the 
Appropri-  vendor,  and  makes  a  payment,  it  is  his  right  to  apply, 
payments,  cr,  in  technical  language,  appropriate,  the  payment  to 
Buyer  has  whichever  debt  he  pleases.  (%)  If  the  vendor  is  un  will- 
make  the  ing  to  apply  it  to  the  debt  for  which  it  is  tendered,  he 
appropna-    jjj^gj.  refuse  it,  and  stand  upon  his  rights,  as  given  to  him 

(g)  See,  also.  Semen za  v.  Brinsley,  34  Ind.  429 ;    Nutall    v.  Brannin,   5  Bnsli 

L.  J.  C.  P.  161 ;  Drakeford  t;.  Piercy,  7  (Ky.),  11 ;  McDanid  v.  Barnes,  lb.  183  ; 

B.  &  S.  515  ;  [Bowmanville  Machine  Co.  Champenoes  o.  Fort,  45  Wis.  355 ;  Levy- 

v.  Dempster,  2  Can.  Sup.  Ct.  21.]  stein  v.  Whitman,  59  Ala.  345  ;  Lee  r. 

(h)  2  C.  &  P.  350.  Early,  44  Md.  80;  Trollinger  v.  Kofoed, 

(t)  [See  2  Chitty  Contr.  (11th  Am.  ed.)  7  Oreg.  228.] 
1110,  and  note  (n^) ;  King  v.  Andrews,  30 
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by  law,  whatever  they  may  be.     And  it  makes  no  difference  that 
the  creditor  may  say  he  will  not  accept  the  payment  as  ofiEered,  if 
he  actually  receive  it,  for  the  law  regards  what  he  doea^  not  what 
he  8aj/8.  (A)     And  if  money  be  received  by  the  creditor  Money  re- 
on  account  of  the  debtor,  without  the  latter*s  knowledge,   CTedttor^oa 
the  right  of  the  debtor  to  appropriate  it  cannot  be  af-  Jebtor '  ° 
fected  by  the  creditor's  attempt  to  apply  it  as  he  chooses  ^l^^r^ 
before  the  debtor  has  an  opportunity  of  exercising  his   knowledge, 
election.  (Z) 

§  747.  The  debtor's  election  of  the  debt  to  which  he  applies 
a  payment  may  be  shown  otherwise  than  by  express  Appropria- 
words.  (J}}  A  payment  of  the  exact  amount  of  one  of  ddbtormay 
several  debts  was  said  by  Lord  Ellenborough  (m)  to  be  bvimpUca- 
'*  irrefragable  evidence  "  to  show  that  the  payment  was  c\rcum^™ 
intended  for  that  debt :  (n)  and  in  the  same  case,  where  etances. 
the  circumstances  were  that  the  debtor  owed  one  debt  past  due, 
and  another  not  yet  due,  but  the  latter  was  guai'antied  by  a  secu- 
rity given  by  his  father-in-law,  these  facts,  connected  with  proof 
of  an  allowance  of  discount  by  the  creditor  on  a  payment  made, 
were  held  conclusive  to  show  that  the  debtor  intended  to  favor 
his  surety  and  to  appropriate  the  payment  to  the  debt  not  yet 
due.  (n^ )  So  if  a  debtor  owe  a  sum  personally,  and  another  as 
executor,  and  make  a  general  payment,  he  will  be  presumed  to 
have  intended  to  pay  his  personal  debt,  (o) 

(k)  Peters  v.  Anderson,  6  Taunt.  596;  Hll,  note    (o) ;  Roberts    u.    Garnie,  3 

Simson  v.  Ingham,  2  B.  &  C.  65 ;  Mills  v.  Caines,  14.] 

Fowkes,  5  Bing.  N.  C.  455 ;  Croft  ».  Lam-        W  [So  a  payment  may,   by  express 

ley,  5  E.  &  B.  648 ;  25  L.  J.  Q.  B.  73 ;  agreement  of  parlies,  be  appropriated  to  a 

and  in  error,  27  L.  J.  Q.  B.  321 ;  6  H.  L.  debt  not  due.    Shaw  i;.  Pratt,  22  Pick. 

Cas.  672 ;  Waller  v.  Lacy,  I  M.  &  6.  54  ;  305.    But  a   general   payment,   without 

Jones  V,  Gretton,  8   Ex.  773;  [2  Chitty  more,  is  to  be  appropriated  to  a  debt  due 

Contr.  (llih  Am.  ed.)  1110,  and  note  (n^),  rather  than  to  one  not  due.    McDowell 

nil,  and  note  (o);  Reed  r.Boardman,  20  «•  Blackstone    Canal  Co.   5  Mason,   11; 

Pick.  441.1  Baker  v.  Stackpoole,  9  Cowen,  420 ;  Stone 

(/)  Waller  t;.  Lacy,  I  M.  &  G.  54.  v.  Seymour,   15  Wend.  19,  24  ;  Law  v. 

(/I)  [Pickett  V.  Merchants'  Nat.  Bank  Sutheriand,  5  Grattan,  357 ;  Hunter  r. 

&c.  of  Memphis,  32  Ark.  346.]  Osterhoudt,   11    Barb.  33;    Caldwell  o. 

(m)  Marryatt  v.  White,  2  Stark.  101.  Wentworth,  14  N.  H.  431;  Seymour   v. 

See,  also,  Shaw  t;.  Picton,  4  B.  &  C.  715 ;  Sexton,  10  Watts,  255  ;  Bobe  v.  Stickney, 

Newmarch  t;.  Clay,  14  East,  239  ;  Plomer  36  Ala.  482  ;  Eisan  ».  Dunn,  5  Allen  (N. 

V.  Long,  1  Stark.  153  ;  Kirby  v.  Duke  of  B.)  417.] 

Mariborough.  2  M.  &  S.  18;  Williams  v.        (o)  Goddard  v.  Cox,  2  Str.  1194  ;  [Saw- 

Bawlinson,  3  Bing.  71.  yer  v.  Tappan,  14  N.  H.  352;  Fowke  v. 

.(n)  [2  Chitty  Contr.   (Uth  Am.  ed.)  Bowie,  4  Harr.  &  J.  566.    See  Scott  t;. 
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debt  contracted  in  violation  of  the  tippling  acts,  (y)  But  if  no 
appropriation  be  made  by  either  party  in  a  case  where  there  are 
two  debts,  one  legal  and  the  other  void  for  illegality,  as  where  one 
debt  was  for  goods  sold,  and  the  other  for  money  lent  on  a  nso- 
rious  contract,  the  law  will  apply  the  payment  to  the  legal  con- 
tract, (z) 

§  749.  It  has  been  held,  however,  that  this  doctrine  will  not 
But  there  ^PP^J  ^^  .cases  where  there  never  was  but  one  debt  be- 
must  be  tween  the  parties,  as  in  the  case  of  a  building  contract 
one  exut-     with  a  Corporation  not  competent  to  contract  save  under 

to  permit  Seal,  where  it  was  held  that  the  builder,  who  had  sup- 
election,      pj.^^  ^^^^^  ^^^^  ^^  ^^^j^^  ^^j^^^  ^^^^  ^^^  ^ppjy  ^^ 

of  the  general  payments  to  the  discharge  of  his  claim  for  the 
extra  work,  that  not  being  a  debt  at  all  against  the  corporation. 
Creditor's  either  equitable  or  legal,  (a)  It  was  held  by  the  king's 
not^detor-  bench,  in  Simson  v.  Ingham,  (V)  that  creditors  who  had 
commimi-  appropriated  a  payment  by  entries  in  account  in  their 
cated  t»  own  books,  they  being  the  bankers  of  the  debtor,  were  at 
liberty  to  change  the  appropriation  within  a  reasonable 
Ingham.  time  if  they  had  not  rendered  accounts  in  the  interval  to 
the  debtor,  their  right  of  election  not  being  determined  by  such 
entry  till  communicated  to  the  debtor. 

§  750.  In  a  case  where  the  buyer  had  bought  from  a  broker  two 
Pro  raid  parcels  of  goods  belonging  to  different  principals,  and 
Son'o?"*"  ^^^  made  a  payment  to  the  broker  on  account,  larger 
payment  than  either  debt,  but  not  sufficient  to  pay  both,  without 
any  specific  appropriation,  the  king's  bench  held,  that  on  the  in- 
solvency of  the  broker  the  loss  must  be  borne  proportionably  by 
his  two  principals,  and  that  the  appropriation  must  be  made  by 

(y)  Dawson  o.  Bemnant,  6  Esp.  24,  ap-  See  Foster  v,  McGraw,  64  Pean.  St.  464; 

proved  in  Laycock  v.  Pickles,  4  B.  &  S.  McEelFey  v.  Janris,  87  Il>.  414.    In  tlie 

507 ;  3d  L.  J.  Q.  B.  43 ;  Philpot  v,  Jones,  absence    of    oontroUing   eTidence,   if  a 

2  Ad.  &  E.  41 ;  Crookshank  v.  Rose,  5  C.  man  indebted  to  another  makes  a  paj- 

&  P.  19 ;  S.  C.  1  Mood.  &  R.  100.  ment  to  him,  it  will  be  applied  by  law  to 

(z)  Wright  V.  Laing,  3  B.  &  C.  165;  the  satisfaction  of  the  debt.    Fredericton 

[2  Chitty  Contr.   (11th  Am.  ed.)   1110,  Boom  Co.  v.  McPherson,  2  Hannay  (N. 

and  note  (n^),  1111,  and  note  (o),   1115;  B.)  8.] 

Caldwell  v.  Wentworth,  14  N.  H.  431;  (a)  Lamprcll  ».  Billericay  Union,  3  Ex. 

Rohan  v,  Hanson,  11  Cash.  44;  Bancroft  283. 

V,  Dumas,  21  Yt.  465  ;  Kidder  v.  Norris,  (6)  2  B.  &  C.  65  ;  [Seymoor  v.  Marrin, 

18  N.  H.  532;   Wilhelm  v.  Schmidt,  84  11  Barb.  80;  Dorseyo.  Wayman,  6  Gill, 

BI.  183 ;  Albert  v.  Lindan,  46  Md.  834.  69.] 
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a  debt  which  he  could  not  recover  by  action  against  the  i*wfni, 

,  •'    ,  °  even  to  a 

defendant,  as  a  debt  barred  by  limitation,  (z)  and  even  debt  not 

recoverA* 

a  debt  of  which  the  consideration  was  illegal,  (x)  as  a  bie  by  ac- 
tion. 

(x)  Mills  V.  Fowkes,  5  Bing.  N.  C.  to  have  intended  to  renew  a  promise  wh\ch 
455 ;  Williams  v,  Griffith,  5  M.  &  W.  is  no  longer  legally  binding  upon  him, 
300 ;  Ashby  v.  James,  11  M.  &  W.  542 ;  although  he  has  pat  it  into  his  creditor's 
[Carthcart  v.  Haggart,  37  U.  C.  Q.  B.  47 ;  power  to  satisfy  pro  tanto  a  claim  upon 
Brown  v.  Bums,  67  Me.  535  ;  Murphy  v,  which  he  had  lost  his  legal  remedy.  But 
Webber,  61  lb.  478  ;  Plummer  v,  Erskine,  where  there  are  several  ascertained  and  ad- 
58  lb.  59.  But  if  the  contract  was  one  mitted  debts,  none  of  which  are  barred  by 
which  the  law  directly  prohibited  and  not  the  statute,  and  a  payment  is  made  with- 
CiwUtoroMi*  ^^^  which  it  simply  declined  out  an  application  of  it  by  the  debtor,  we 
not  appropii-  to  enforce,  the  creditor  would  think  a  different  rule  applies ;  and  that  the 
created  br  not  have  a  right  to  apply  a  payment,  when  applied  by  the  creditor, 
oonteEct  payinent  to  snch  a  debt  when  has  all  the  effect  upon  the  debt  to  which 
^°  other  legal  demands  existed    it  is  applied  that  it  would  have  if  it  had 

against  the  debtor.    Phillips  v.  Moses,  65     1)^q  made  by  the  debtor  expressly  on  ac^ 
Me.  70;  Starkey  v.  Gabby,  1  Cr.  &  Dix,     count  of  it      This  distinction  between 
248 ;  Ramsay  t;.  Warner,  97  Mass.  8.    So    jebts  barred  by  the  statute  at  the  time 
the  creditor  may  apply  snch  payment  to  a    ^i^en  the  payment  is  made,  and  those  not 
debt  on  which  the  sUtute  of  frauds  does    then  barred,  was  expressly  recognized  in 
not  allow  an  action  to   be  maintained,     p^^^  ^    Williams,   1     Gray,  630.      See 
Haynes  v.  Nice.   100  Mass.  327.      But    jJash  v.  Hodgson,  6  De  G.,  M  &  G.  474  ; 
although  the  creditor  may  appropriate  the    ^^^r  v,  Hawkins,  19  Vt.  26 ;  Bancroft  v. 
payment  to  a  debt  barred  by  the  statute  of    Dumas,  21  lb.  456 ;  Armistead  v.  Brooks, 
limitations,  such  an  appropriation  will  not     ig  Ark.  521 ;  Burr  v.  Burr,  26  Penn.  St. 
have  the  effect  to  take  the  remainder  of    284.    The  debtor  must  be  held  to  intend 
the  debt,  if  there  be  any,  out  of  the  opera-    ^^  fou  effect  of  a  payment  upon  which- 
tion  of  the  statute.    Ramsay  v.  Warner,    ^y^^  ^q\^^  ^^^  creditor  may  elect  to  apply 
97  Mass.  8,  13,  14.    In  this  case  Hoar  J.     jt.    it  was  said  by  Erie  and  Crompton 
said :  "  The  rule  as  to  the  appUcation  of    jj.  in  Walker  v,  Butler,  6  E.  &  B.  506. 
payments,  where  there  are  several  debw,     tj^aj  ^here  there  are  two  debts  and  a  gen- 
is  this,  that  the  debtor  may,  if  he  chooses,    ^ral  payment,  there  is  generally  evidence 
in  the  first  instance,  appropriate  the  pay-    for  a  jury  of  payment  on  account  of  both. 
Appropria-      ™«"*  »*  »«'»»^«''  *'»  modum  8ol-    Xhe  fact  that  the  application  does  not  ap- 
tion  bj  cred-   ventia ;  if  he  omit  to  do  so,     pear  to  have  been  made  until  the  suit  was 
the  creditor  may  make  the    brought  is  not  material.     The  creditor 
appropriation ;  recipUur  in  modum  reeipi-    has  a  right  to  make  it  at  any  time.    Mills 
entia ;  if  the  creditor  makes  the  appropri-    „.  Fowkes,  6  Bing.  N.  C.  455.  And  when 
ation,  he  may  do  it  to  a  debt  barred  by    |j  ig  made,  it  takes  effect  from  the  time  of 
the  statute  of  limiutions ;  but  such  an    payment,  and  not  from  the  date  of  the 
appropriation  will  not  have  the  effect  to    application.    This  would  obviously  be  so 
take  the  debt  out  of  the  operation  of  the    in  respect  to  the  stopping  of  interest  by 
statute.    It  seems  to  be  regarded  as  a    reason  of  the  payment,  and  we  can  see  no 
mere  permission  of  law  to  the  creditor    reason  why  it  should  not  relate  back  for 
thus  to  apply  it,' and  not  an  intentional    all  purposes."    As  to  the  time  when  the 
payment  on  that  account,  which  is  neces^    appropriation    should  be    made  by  the 
sary  to  involve  the  admission  of  the  whole    creditor,  see  the  cases  cited  to  the  point 
debt,  and  the  implied  renewal  of  the  prom-    in  2  Chitty  Contr.   (1 1  th  Am.  ed.)  1111, 
Se  to  pay  it    The  debtor  is  not  prestuned    note  (o).] 

47 
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§  753.  By  the  French  Ciyil  Code,  art.  1271,  it  is  declared  that 
French  ^'  novation  "  takea  place  ^'  when  a  debtor  contracts  to- 
^^^*  wards  his  creditor  a  new  debt  which  is  sabstitated  for 

the  old  one  that  is  extinguished."  Novation  is  included  in  ch.  v. 
as  being  one  of  the  modes  by  which  debts  become  extinct.  Under 
this  article,  and  the  article  1273,  which  provides  that  ^^  novation 
is  not  presumed,  and  the  intention  to  novate  must  result  clearly 
from  the  act,"  there  has  been  quite  a  divergence  of  opinion 
among  the  commentators  on  the  Code,  and  a  conflict  in  the  ju- 
dicial decisions  as  to  the  effect  of  giving  a  negotiable  instru- 
ment for  the  price  of  goods  sold  where  the  vendor  has  given  an 
unqualified  receipt  for  the  price ;  but  in  the  absence  of  an  unre- 
served and  unconditional  receipt,  all  agree  that  the  buyer^s  obli- 
Appropri-  gation  to  pay  the  price  is  not  novated,  (f)  The  French 
payments.  Code  gives  the  debtor  the  right  to  " impute"  a  payment 
to  the  debt  that  he  chooses,  art.  1253 ;  but  he  cannot  apply  money 
towards  payment  of  the  capital  of  a  debt  while  arrearages  of  in- 
terest are  due ;  and  if  a  general  payment  is  made  on  a  debt  bear- 
ing interest,  the  excess  only,  after  satisfying  interest  already  doe, 
will  be  appropriated  to  payment  of  the  capital.  Art.  1254.  And 
where  no  appropriation  is  made  at  the  time  of  payment,  the  law 
applies  the  money  to  that  debt,  amongst  such  as  are  past  due, 
which  the  debtor  is  most  interested  in  discharging ;  but  to  a  debt 
past  due  in  preference  to  one  not  yet  due,  even  if  the  debtor  has 
a  greater  interest  in  discharging  the  latter  than  the  former  ;  if  the 
debts  are  of  the  same  nature,  the  appropriation  is  made  to  the 
oldest:  if  all  are  of  the  same  nature  and  the  same  date,  the  appro- 
priation is  made  proportionably.  The  creditor  is  never  allowed 
to  elect  without  the  debtor's  assent.     Art.  1255. 

§  754.  The  law  of  tender  is  quite  different  on  the  Continent 

V,  Waring,  85  Fenn.  St  244  ;  Mclntjre  debt  unless   it  be   so  expresdj  agreed. 

V.  Kennedy,  5  Casejr,  448.     In  Ha?8  v,  Poole  v  Rice,  9  W.  Va.  73.  In 

McClurg,  4  Watts,  452,  Huston  J.  said :  Oregon  the  taking  of  a  prom- 

"  In  Pennsylvania  the  law  seems  to  be  issorj  note  is  prima  facie  evidence  of  pay- 

settled,  that  the  buyer's  giving  a  prom-  ment     Matasce  v.  Hughes,  7  Greg.  39.] 

issory  note  for  goods  purchased  at  or  be-  (t)  See  the  cases  and  authors  died  and 

fore  the  date  of  the  note  is  not  an  extin-  compared  in  Sirey,  Code  Civ.  Annote, 

guishmentof  the  original  contract  unless  art.  1271;    [2  Chitty  Contr.  (11th  Am. 

it  has  been  agreed  to  be  so."    Weekly  v,  ed.)  1371  et  seq.;  Griswold  ».  Griswdd.  7 

Weft  Yir.        ^elli  9  Watts,  273.    In  West  Lansing,  72 ;   Helms  v.  Keams,  40  lod. 

glnlA.             Virginia  a  note  will  not  be  re-  124.] 
garded  as  absolute  payment  of  precedent 
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from  our  law.  There  a  debtor  is  allowed  to  make  payment  to  his 
creditor  by  depositing  the  amount  which  he  admits  to  Tender  un- 
be  due  in  the  public  treasury,  in  a  special  department,  prench 
termed  Caisse  des  Consignations.  This  is  as  much  an  ^*^- 
actual  payment  as  if  made  to  the  creditor  in  person,  and  the 
money  thus  deposited  bears  interest  at  a  rate  fixed  by  the  state. 
This  deposit  or  ^^consignation"  is  made  extra-judicially,  but  the 
debtor  must  cite  his  creditor  to  appear  at  the  public  treasury  at  a 
fixed  time,  and  notify  him  of  the  amount  he  is  about  to  deposit ; 
and  the  public  officer  draws  up  a  report  or  "  process-verbal "  of 
the  deposit,  and  if  the  creditor  is  not  present,  sends  him  a  notice 
to  come  and  withdraw  it.  Code  Civ.  arts.  1267  et  seq.  This 
system  is  derived  from  the  Roman  law,  in  which  the  word  "  ob- 
signatio "  had  the  same  meaning  as  the  French  ^'  consigna- 
tion." 

§  755.  The  ancient  civil  law  rules  bore  a  strong  resemblance 
to  those  of  the  common  law,  in  regard  to  payment  and  Roman 
tender.  Whenever  the  sum  due  was  fixed,  and  the  date  ^*^' 
of  the  payment  specified  either  by  the  law  or  by  force  of  the 
contract,  it  was  the  debtor's  duty  to  pay  without  demand,  (A)  ac- 
cording to  the  maxim  that  in  such  cases,  dies  interpellat  pro  horn" 
ine ;  and  the  default  of  payment  was  said  to  arise  ex  re.  (l) 
But  in  all  other  cases,  a  demand  (interpellatio)  by  the  creditoi 
was  necessary,  which  required  to  be  at  a  suitable  time  and  place, 
of  which  the  judge  (or  praetor)  was  to  decide  in  case  of  dispute, 
and  the  default  in  payment  on  such  demand  was  said  to  arise  ex 
persona,  (w)  On  the  refusal  of  the  creditor  to  receive  (^creditoris 
mora)j  when  the  debtor  made  a  tender  (ohlatio')^  the  discharge  of 
the  debtor  took  place  by  his  payment  of  the  debt  (obsignation 
into  certain  public  offices  or  to  certain  ministers  of  public  worship : 
"  Obsignatione  totius  debited  pecuniaB  solemniter  facta,  liberatio- 
nem  contingere  manifestum  est,"  the  obsignatio  being  made  in 
sacratissimas  cedes^  or,  if  the  debtor  preferred,  he  might  apply  to 
the  pr^Btor  to  name  the  place  of  deposit,  (n) 


(k)  Dig.    13.    8   de    Condict.   Trit.  4        (/)  Dig.  40.  5.  de  Fidei-com.  libert.  26, 
Gains:  19.    1  de  Act.  Emp.  et  Vend.  47,    §  1,  Ulp. :  22.  32.  Marcian. 
Paul:  45.      1  de  Verb.  obi.  114,  Ulp.:        (m)  Dig.  u6i  »«pra. 
Code.  4.    49.  de  Act.  Empt  IS,  Const.        (n)  Cod.  4.  32.  de  Usnris,  19,  Const. 
Justin.        ^  Philipp. :  8.  43.  de  Solution.  9,  Const. 

Diocl.  et  Max. 
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§  756.  And  payment  by  whomsoever  made  liberated  the  debtor. 
By  Roman  "  Nec  tamen  interest  quis  solvat  utrum  ipse  qui  debet, 
ment^cmiid  ^^  ^^^^^  P^^  ®^  5  liberatur  enim  et  alio  solvente,  sive 
be  made       sciente,  sive  iraorante  debitore  vel  invito  solutio  fiat."  (o) 

by  any  one  .  . 

in  difl-  On  this  point  the  law  of  England  is  not  yet  settled,  as 
the  debtor,  stated  by  Willes  J.  in  Cook  v.  Lister,  (^)  and  the  rule 
As  to  com-  would  rather  seem  to  be  that  payment  by  a  third  person, 
qvare.  '  a  Stranger  to  the  debtor,  without  his  knowledge,  would 
not  discharge  the  debtor.  (9)  In  the  late  case  of  Walter  v. 
Walter  v.  James,  (r)  Martin  B.  declared  the  true  rule  to  be,  that 
James.  j£  ^  payment  be  made  by  a  stranger,  not  as  making  a 
g^ift  for  the  benefit  of  the  debtor,  but  as  an  agent  who  intended 
to  claim  reimbursements,  —  though  without  authority  from  the 
debtor  at  the  time  of  payment,  —  it  is  competent  for  the  creditor 
and  the  agent  to  annul  the  payment  at  any  time  before  ratifica- 
tion by  the  debtor,  and  thus  to  prevent  his  discharge. 

§  757.  Mr.  Smith,  in  his  book  on  Mercantile  Law,  («)  also  calls 
AccepHla-  attention  to  the  very  singular  sham  or  imaginary  pay- 
titi'oas  pay-  ment  used  in  Rome  —  as  a  substitute  for  a  common  law 
release.  release  —  known  as  acceptilatio.  ^^  Est  acceptilatio  im- 
aginaria  solutio.  Quod  enim  ex  verborum  obligatione  Titito  de- 
betur,  si  id  velit  Titius  remittere,  poterit  sic  fieri,  ut  patiator 
hsec  verba  debitorem  dicere ;  quod  ego  tibi  promisi^  habes  ne  aeeep- 
tumf  et  Titius  respondeat,  habeo.  Quo  genere  ut  diximus  tautom 
exsolvuntur  obligationes  quad  ex  verbis  consistunt,  non  etiam  cae- 
teree.  Consentaneum  enim  visum  est,  verbis  factum  obligationem, 
aliis  posse  dissolvi."  (f)  The  learned  author  adds,  that  though  this 
sort  of  sham  payment  was  applicable  only  to  a  debt  due  by  ex- 
press contract,  ^^an  acute  person,''  called  Gallus  Aquilius,  devised 
a  means  of  converting  all  other  contracts  into  express  coutracts  to 
pay  money,  and  then  get  rid  of  them  by  the  acceptilatio^  a  device 
termed,  in  honor  of  its  inventor,  the  Aguiliana  stipiUatio.  This 
statement  is  quite  accurate,  the  Aquilian  stipulation  being  recog- 
nized in  the  Institutes  of  Justinian,  (u)  This  ^^  acute  person '' 
was  a  very  eminent  lawyer,  the  colleague  in  the  prsBtorship,  and 

(0)  Inst.  lib.  3,  tit.  29, 1.  Wilkinson,  1  H.  &  N.  420;  26  L.  J.  Ex. 

ip)  13  C.  B.  N.  S.  543 ;   82  L.  J.  C.  P.  13. 
121.  (r)  L.  R.  6  Ex.  124. 

(7)  See  Belsbaw  v.  Bash,  11  C.  B.  191 ;        («)  Page  533,  note. 
22  L.  J.  C.  P.  24;  Simpson  v.  Eggington,        (t)  Inst.  3.  30.  1. 
10  Ex.  845;  24  L.  J.  Ex.  312;   Lacas  v,         (u)  Lib.  3.  29.  2. 


PART  III.]  PAYMENT  AND  TENDER.  743 

friend  of  Cicero  (collega  et  famUiaris  meiLs)^  (oT)  and  of  great  au- 
thority among  the  jurisconsalts  of  his  day,  **  Ex  quibus,  Galium 
maxime  auctoritatis  apud  populum  f uisse ; "  (y)  especially  for  his 
ingenuity  in  devising  means  of  evading  the  strict  rigor  of  the 
Roman  law,  —  which  was  quite  as  technical  as  the  common  law 
ever  was,  — and  of  tempering  it  with  equitable  principles  and 
remedies,  (z) 

(x)  De  Offidis,  lib.  3,  $  14.  (z)  See,  for  another  example.  Dig.  28. 

(y)  Dig.  1.  2.  de  Orig.  Jar.  2,  §  42,    2.  29.  pr.  f.  ScasTola. 
Pomp. 
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§  758.  When  the  vendor  has  not  transferred  to  the  buyer  the 
Where  the  property  in  the  goods  which  are  the  subject  of  the  oon- 
EM^no7  tract,  as  has  been  explained  in  book  II. :  aa  where  the 
agreement  is  for  the  sale  of  goods  not  specific,  or  of 
specific  goods  which  are  not  in  a  deliverable  state,  or 
which  are  to  be  weighed  or  measured  before  delivery: 
the  breach  by  the  buyer  of  his  promise  to  accept  and 
pay  can  only  affect  the  vendor  by  way  of  damages.     The  goods 
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vendor's 
sole  rem- 
edy is  ac- 
tion for 
damages. 
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are  still  his.     He  may  resell  or  not  at  his  pleasure.     But  his  only 
action  against  the  buyer  is  for  damages  for  non-acceptanoe :  be 
can  in  general  only  recover  the  damage  that  he  has  sustained  :  (a) 
not  the  full  price  of  the  goods,  (a^)     The  law,  with  the  Reason  of 
reason  for  it,  was  thus  stated  by  Tindal  C.  J.  in  deliv-  „  ®  **^* 

1  .    .  •      Th  Barrow  r. 

enng  the  opmion  of  the  exchequer  chamber  in  Barrow  Arnaud. 
V.  Arnaud  :  (i)  ^^  Where  a  contract  to  deliver  goods  at  a  certain 
price  is  broken,  the  proper  measure  of  damages  in  general  is  the 
difference  between  the  contract  price  and  the  market  price  of  such 
goods  at  the  time  when  the  contract  is  broken,  because  the  pur- 
chaser, having  the  money  in  his  hands,  may  go  into  the  market 
and  buy.  (<;)  So  if  a  contract  to  accept  and  pay  for  goods  is 
broken,  the  same  rule  may  be  properly  applied,  for  the  seller  may 
take  his  goods  into  the  market  and  obtain  the  current  price  for 
them."  (rf) 

§  759.  The  date  at  which  the  contract  is  considered  to  have 


(o)  Laiid  V.  Pim,  7  M.  &  W.  478  ; 
[Rand  v.  White  Mountains  Railroad,  40 
N.  H.  79,  86;  1  Chitty  Cont  (11th  Am. 
ed.)  615,  and  cases  in  note  {p),] 

(a^)  [Bnt  see  Thorndike  v,  Locke,  98 
Mass.  340 ;  Pearson  v.  Mason,  120  lb.  53, 
cited  and  stated  post,  §  763,  in  note  {$).; 
Phillips  0.  Merritt,  2  U.  C.  C.  P.  513  ; 
Moore  v.  Logan,  5  lb.  294.] 

(6)  8  Q.  B.  604-609.  See.  also,  Mac- 
lean V.  Dunn,  4  Bing.  722  ;  Busk  v,  Davis, 
2  M.  &  S.  403  ;  Phillpotts  v.  Erans,  5  M. 
&  W.  475 ;  Gainsford  v.  Carroll,  2  B.  & 
C.  624 ;  Boorman  t;.  Nash,  9  B.  &  C.  145 ; 
Valpy  V.  Oakley,  16  Q.  B.  941 ;  20  L.  J. 
Q.  B.  381 ;  Griffiths  v.  Perry,  1  E.  &  E. 
660 ;  28  L.  J.  Q.  B.  204 ;  Lamond  v.  Da- 
yall,  9  Q.  B.  1030 ;  BosweU  v.  KUbom, 
15  Moore  P.  C.  C.  309. 

(c)  But  this  is  not  always  the  rule  an  to 
purchaser's  damages.  See  po8t,  part  II. 
ch.  i.  §§  669  et  seq,  [Clement  &  Hawkes 
Manut  Co.  v.  Meserole,  107  Mass.  362 ; 
Deming  v.  Grand  Trunk  R.  R.  Co.  48  N. 
H.  455;  Cutting  v.  Grand  Trunk  R.  R. 
Co.  13  Allen,  381 ;  Gordon  v.  Norris,  49 
N.  H.  376;  1  Chitty  Contr.  (11th  Aol 
ed.)  621,  and  note  («)  and  cases  cited ; 
Aldis  J.  in  Worthen  ».  Wilmot,  80  Vt 
555,  557 ;  McNaught  v.  Dodson,  49  HI. 


446;  Harralson  v.  Stein,  50  Ala.  347; 
Sanborn  v.  Benedict,  78  111.  309 ;  Foos  v, 
Sabin,  84  lb.  564.] 

((/)  [See  Thompson  v.  Alger,  12  Met. 
428;  Gordon  v.  Norris,  49  N.  H.  376, 
385 ;  Rand  v.  White  Mountains  Railroad, 
40  lb.  79  ;  Allen  t^.  Jarvis,  20  Conn.  38 ; 
Girard  v.  Taggart,  6  Serg.  &  R.  19  ; 
Ballentine  v.  Robinson,  46  Penn.  St.  177 ; 
Ganson  v,  Madigan,  18  Wis.  67  ;  Dana  v. 
Fiedler,  2  Keman,  41 ;  Orr  v.  Bigelow, 
14  N.  T.  556 ;  Dey  v,  Dox,  9  Wend.  129  ; 
Davis  V.  Shields,  24  lb.  322  ;  Stanton 
V.  Small,  3  Sandf.  230  ;  Mallory  v.  Lord, 
29  Barb.  454,  465 ;  Whittemore  v.  Coates, 
14  Mo.  9;  Williams  v,  Jones,  1  Bush 
(Ky.),  621,  627;  Northup  v.  Cook,  39 
Mo.  208  ;  Haines  v.  Tucker,  50  N.  H. 
307 ;  Griswold  v,  Sabin,  51  lb.  167  ;  Whe- 
lan  V.  Lynch,  '65  Barb.  329  ;  Hewitt  v. 
Miller,  61  lb.  571 ;  Haskell  v.  Hunter, 
23  Mich.  305;  Chapman  v.  Ingram,  30 
Wis.  290 ;  Camp  v.  Hamlin,  55  Ga.  259  ; 
Pittsburgh,  Cinn.  ft  St.  L.  R.  R.  Co.  v. 
Heck,  50  Ind.  303 ;  Shawhan  v.  Van 
Nest,  15  Am.  Law  Reg.  (N.  S.)  l.W;  Lau- 
bach  V.  Laubach,  73  Penn.  St.  392 ;  Brun- 
skill  V.  Mair,  15  U.  C.  Q.  B.  213 ;  Harris 
Manufg  Co.  o.  Marsh,  49  Iowa,  11.] 


746  BREACH  OP  THE  CONTRACT.  [BOOK  V. 

been  broken  is  that  at  which  the  goods  were  to  have  been  deliv- 
Date  of  the  ^^^^^9  T^ot  that  at  which  the  buyer  may  give  notice  that 
breach.  j^^  intend$  to  break  the  contract  and  to  refuse  acoeptr 
ing  the  goods,  (e)  And  on  this  principle  was  decided  the  case  of 
Boorman  v.  Nash,  (/ )  in  which  the  facts  were  that  in  November, 
^Nwh"*  1825,  the  plaintiff  sold  goods  to  the  defendant,  deliver- 
PnrchaA-  ^^^^  ^°  ^^^  months  of  February  and  March  following, 
raptey'be^  ^^^  defendant  became  bankrupt  in  January.  The  goods 
fore  time  ^ere  tendered  and  not  accepted  at  the  dates  fixed  by  the 
delivery,  contract,  and  resold  at  a  heavy  loss.  The  loss  would 
have  been  much  smaller  if  the  goods  had  been  sold  in  January, 
as  soon  as  the  buyer  became  bankrupt.  Held  that  the  contract 
was  not  rescinded  by  the  bankruptcy;  (/^)  that  the  assignees 
had  the  right  to  adopt  it ;  that  the  vendor  was  not  bound  to  resell 
before  the  time  for  delivery ;  and  that  the  true  measure  of  damages 
was  to  be  calculated  according  to  the  market  price  at  the  dates 
fixed  by  the  contract  for  performing  the  bargain.  And  if  goods 
are  deliverable  by  successive  instalments,  the  assignee  of  the  bank- 
Or  after  rupt  purchaser  cannot  adopt  the  contract  and  claim  fur- 
|jv?ry!  ^*"  ther  deliveries  under  it,  without  paying  the  price  of  what 
was  delivered  prior  to  the  bankruptcy.  (^) 

§  759  a.  In  Morgan  v.  Bain,  L.  R.  10  C.  P.  15,  it  appeared  that 
Morgan  v.  *^^  defendants  had,  on  the  5th  of  February,  sold  to  the 
^^^'  plaintiffs  200  tons  of  iron,  to  be  deKvered  twenty-five 

tons  monthly  at  SI.  per  ton,  net  cash,  or  by  four  months'  bill  with 
28.  6d,  per  ton  added.  By  the  usage  of  trade  no  delivery  was 
due  under  this  contract  till  the  1st  of  April.  On  the  12th  of 
March  the  plaintiffs  found  themselves  to  be  insolvent,  and  they 
gave  notice  of  the  fact  to  the  defendants.  On  the  16th  of  March 
they  filed  a  petition  in  the  bankruptcy  court  for  liquidation  bj 
arrangement  or  composition.  The  usual  course  of  business  under 
previous  contracts  between  the  parties  of  a  similar  description 
was  for  the  defendants  to  deliver  upon  such  contracts  without 
further  demand  for  delivery.     No  delivery,  however,  was  made 

(e)  Phillpotta  v.  Evang,  5  M.  &  W.  475 ;  IS ;  Bingham  o.  MolhoUand,  25  U.  C.  C 

Leigh  V.  Paterson,  8  Taunt  540 ;  Ripley  P.  210.] 

V,  M'Clure,  4  Ex.  845 ;  Boswell  v,  Kil-        (g)  Ex  parte  Chalmers,  in  re  Edwaidi, 

born,  15  Moore  P.  C.  C.  309.  L.  R.  8  Ch.  App.  289 ;  [Mears  v.  Wapi«, 

(/)  9  B.  &  C.  145.  3  Houst.    (Del.)     581 ;  Re  Wheder,  S 

if^)  [Brett  J.  in  Morgan  u.  Bain,  L.  R.  Low.  252.     But   see  Kraft  v,  Dulles,  i 

10  C.  P.  26 ;  Follansbee  r.  Adams,  66  111.  Cinn.  (Ohio)  116.] 
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by  the  defendants  or  claimed  by  the  plaintiffs  in  April.  On  the 
5th  of  April,  at  the  first  meeting  of  the  creditors,  a  resolution 
was  passed  to  accept  a  composition  of  five  shillings  in  the  pound. 
Though  the  existence  of  the  contract  was  mentioned  at  the  meet- 
ing, no  mention  was  made  of  it  in  the  written  statement  of  the 
plaintiffs*  affairs.  No  step  was  taken  in  relation  to  the  Vendee's 
contract  by  either  party  until  the  18th  of  May,  when  the  effect  of. 
market  for  iron  having  risen,  the  plaintiffs  claimed  the  delivery 
of  iron  in  fulfilment  of  the  contract,  offering  and  being  ready  to 
pay  cash  for  it.  The  defendants  replied,  stating  that  the  plain- 
tiffs having  failed  to  perform  their  part  of  the  contract  there 
was  an  end  of  it.  The  plaintiffs  thereupon  brought  an  action 
against  the  defendants  for  non-delivery  of  the  iron,  in  which 
judgment  was  ordered  for  the  defendants.  Lord  Coleridge  C.  J. 
said :  "  We  have  in  this  case  the  fact  of  insolvency,  coupled 
with  the  fact  that  upon  such  insolvency  the  insolvents  take 
none  of  the  steps  essential  to  indicate  that  they  meant  to  stand 
by  the  contract.  That  is  evidence  from  which  it  Aay  fairly  be 
found  that  the  other  party  to  the  contract  had  a  right  to  con- 
clude that  the  insolvents  had  abandoned  it,  and,  if  they  did  so 
conclude,  to  abandon  it  themselves,  and  there  is  also  amply  suf- 
ficient evidence  that  the  vendors  did  so  abandon  it.  In  coming 
to  the  conclusion  at  which  we  have  arrived,  I  think  we  are  well 
within  the  authorities  on  this  subject.  These  are  all  discussed  in 
the  cases  of  Freeth  v.  Burr,  L.  R.  9  C.  P.  208  ;  Bloomer  v.  Bern- 
stein, L.  R.  9  C.  P.  588,  the  circumstances  of  which  were  analo- 
gous to  those  of  the  present  case."  Brett  J. '  said  :  ^^  After  the 
making  of  the  contract  the  plaintiffs  were  as  a  fact  insolvent,  and, 
moreover,  they  gave  the  defendants  notice  of  the  insolvency,  which 

I  take  to  be  the  governing  fact  in  this  case When  the 

fact  of  insolvency  is  communicated  to  the  vendor,  a  duty  arises 
on  the  part  of  the  insolvent  to  negative  the  presumption,  that  the 
vendor  would  be  otherwise  entitled  to  draw,  that  the  insolvent 
intends  to  abandon  the  contract.  It  is  not,  however,  sufficient 
to  put  an  end  to  the  contract  that  the  insolvent  should  intend  to 
abandon  it ;  the  vendor  must  assent  to  its  being  put  an  end  to. 

....    There  must  be  some  evidence  of  mutual  rescission 

I  think  the  smallest  evidence  would  be  sufficient  of  the  defendants 
having  done  so ;  and  I  think  it  is  supplied  by  the  fact  that  they 
did  nothing  to  show  that  they  wished  to  go  on  with  the  contract, 
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and  broke  from  what  is  stated  to  have  been  their  ordinary  coarse 
of  trade,  viz.  by  not  delivering  as  usual  without  any  demand  for 
delivery."  (^^) 

§  760.  The  rules  of  law  on  this  subject  were  fully  discussed  in 
Arnber  ate  ^^^  ^*  Ambergate  Railway  Company,  (A)  in  which  the 
Railway  cases  Were  reviewed,  and  the  judgment  of  the  queen's 
Where  benph  delivered  by  Lord  Campbell  C.  J.  The  case  was 
purchaser     an  action  for  damae^es  by  a  manufacturer  lurainst  a  rail- 

fnvea  no-  o  *»  o 

tice  to  ven-  Way  Company  for  breach  of  a  contract  to  accept  and  pay 
will  rot  re-  for  certain  railway  chairs,  part  of  which  had  been  de- 
ordered^^^  livcred  when  the  plaintiff  received  orders  from  the  de- 
not  boumi  '®°^8,nt  to  make  and  send  no  more.  The  plaintiff  there- 
to ^  on  upon  discontinued  making  them,  although  he  was  in  a 
them.  position  to  continue  the  supply  according  to  the  contract. 

The  manufacturer  had  made  a  sub-contract  for  a  part  of  the  goods 
which  he  had  promised  to  supply  to  the  defendants,  and  was  com- 
pelled to  pay  5002.  to  be  released  from  this  sub-contract ;  and  had 
made  contracts  for  supplies  of  the  necessary  iton,  and  had  built  a 
large  foundry  for  the  manufacture  of  the  chairs.  Two  questions 
were  presented  :  first,  whether  the  plaintiff  could  recover  without 
actually  making  and  tendering  the  remainder  of  the  goods^  the 
declaration  alleging  ttat  they  were  ready  and  willing  to  perform 
their  contract  until  a  refusal  and  wrongful  discharge  by  the  de- 
fendants, and  that  the  defendants  had  wholly  and  wrongfully  pre- 
vented and  discharged  the  plaintiffs  from  supplying  the  said  resi- 
due ;  secondly,  what  was  the  proper  measure  of  damages.  Lord 
phiiipotu  Campbell  said,  in  relation  toPhillpotts  v.  Evans,  (0  that 
I,.  Evang.  j^  YiQ^  been  properly  decided,  but  that  the  exchequer  of 
pleas  had  not  determined  in  that  case  that  the  vendor  would  not 
have  the  right  of  treating  the  bargain  as  broken,  if  he  chose  to  do 
so^  as  soon  as  the  buyer  gave  him  notice  that  he  would  not  accept 
the  goods,  without  being  compelled  afterwards  to  make  a  tender 
Ripley  v.  of  them :  and  that  the  true  point,  decided  in  Ripley  v. 
McCiure.  McClure,  (h)  was  that  a  refusal  by  the  buyer  to  accept 
in  advance  of  the  arrival  of  the  cargo  he  had  agreed  to  purchase 

{g^)  [Don  V.  Law,  12  U.  C.  C.  P.  460;  ditions,  §§  566  et  seq.;  Frost  v.  Knigbt^ 
Bingham  v.  Mnlhollaud,  25  lb.  210.]  L.  R.  5  Ex.  822 ;  7  Ex.  111. 

(h)  17  Q.  B.  127 ;  20  L.  J.  Q.  B.  460.         ({)  5  M.  &  W.  475. 
And  see  Hochester  v.  De  la  Tonr,  2  E.  &        {k)  4  Ex.  345.    And  see  Aveiy  r.  Bow- 
B.  678 ;  22  L.  J.  Q.  |B.  455 ;  ante,  Con-    den,  Reid  v.  Hoskins,  6  E.  &  B.  953,  961 ; 

25  L.  J.  Q.  B.  49,  55 ;  26  lb.  3,  5. 
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was  not  necessarily  a  breach  of  contract,  but  that  if  unretracted 
down  to  the  time  when  the  delivery  was  to  be  made,  it  showed  a 
continuing  reftMal  dispensing  the  vendor  from  the  necessity  of 
making  tender.  His  lordship  then  said  that  a  like  continuing  re- 
fu%al^  unretracted,  appeared  in  the  facts  of  the  case  under  consid- 
eration, and  then  laid  down  the  following  rule :  ^^  On  the  whole, 
we  think  we  are  justified  on  principle,  and  without  trenching  on 
any  former  decision,  in  holding  that  where  there  is  an  executory 
contract  for  the  manufacturing  and  supply  of  goods  from  time  to 
time  to  be  paid  for  after  delivery,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no 
occasion  for  them,  and  will  not  accept  or  pay  for  them,  the  ven- 
dor having  been  desirous  and  able  to  complete  the  contract,  he 
may,  without  manufacturing  and  tendering  the  rest  of  the  goods, 
maintain  an  action  against  the  purchaser  for  breach  of  the  con- 
tract, and  that  he  is  entitled  to  a  verdict  on  pleas  traversing  alle- 
gations that  he  was  ready  and  willing  to  perform  the  contract, 
that  the  defendant  refused  to  accept  the  residue  of  the  goods,  and 
that  he  prevented  and  discharged  the  plaintiff  from  manufactur- 
ing and  delivering  them."  (Z) 

§  761.  On  the  question  of  damages,  Coleridge  J.  had  told  the 
jury  at  nisi  prius  that  the  plaintiff  ought  to  be  put  in  Measure  of 
the  same  position  as  if  he  had  been  permitted  to  com-  ^^^^^ 
plete  the  contract.  This  direction  was  approved,  the  learned  chief 
justice  saying  that  '^  the  jury  were  justified  in  taking  into  their 
calculation  all  the  chairs  which  remained  to  be  delivered  and 
which  the  defendants  refused  to  accept."  {m) 

§  762.  Although  in  general  the  vendor's  recovery  in  damages  is 
limited  to  the  difference  between  the  price  fixed  in  the  in  certain 
contract  and  the  market  value  on  the  day  appointed  for  cMea*the 


(/)  [Clement  &  Hawkes  Mannf.  Co.  v. 
Meserole,  107  Mass.  362;  Haines  v. 
Tucker,  50  N.  H.  307 ;  Smith  i^.  Lewis, 
24  Conn.  624;  S.C.  26  lb.  110;  Hughes's 
Case,  4  Ct.  of  CI.  64 ;  Moore  v.  Logan,  5 
U.  C.  C.  P.  294,1 

(m)  [Where  a  party  had  contracted  for 
a  large  quantity  of  a  manufactured  article 
bat  afterwards  refused  to  take  it,  it  was 
held  that  eTidence  was  admissible  to  show 


that  the  contractor  had  on  hand  a  large 
amount  of  raw  material,  partially  pre* 
pared  for  the  manufacturer  of  the  article 
contracted  for,  and  that  its  condition  was 
such  that  it  could  not  be  sold  again  with- 
out a  great  sacrifice.  Chicago  &.  Greer,  9 
Vfallace,  726;  PoUey  w.  Waterhouse,  3 
Allen  (N.  B.)  291 ;  Moore  r.  Logan,  5  U. 
C.  C.  P.  294.] 
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vendor^  delivery,  —  according  to  the  rule  as  stated  by  Parke  B. 
cover  the  in  Laird  V.  Pim,  (n)  that  "  a  party  cannot  recover  the 
of  goods,  full  value  of  a  chattel,  unless  under  circumstances  which 
ownwship*  import  that  the  property  has  passed  to  the  defendant,  as 
vested  in  ^^  ^^^  ^^*^®  ^^  goods  sold  and  delivered  where  they  have 
himself.  been  absolutely  parted  with  and  cannot  be  sold  again/' 
—  there  may  be  special  terms  agreed  on,  in  conflict  with  this 
rule.  (71^)  A  vendor  may  well  say  to  a  buyer,  "  I  want  the  money 
on  such  a  day,  and  I  will  not  sell  unless  you  agree  to  give  me  the 
money  on  that  day,  whether  you  are  ready  or  not  to  accept  the 
goods  ;  "  and  if  these  terms  be  accepted,  the  vendor  may  recover 
the  whole  price  of  goods  the  property  of  which  remains  vested  in 
himself.  In  such  a  case  the  buyer  would  be  driven  to  his  cross- 
action  if  the  vendor,  after  receiving  the  price,  should  refuse  de- 
livery of  the  goods.  (<?) 

§  768.  The  vendor  may  in  some  cases,  under  an  executory  con- 
In  some  tract  partially  performed,  be  entitled  to  consider  the 
do?mIy°*  contract  as  rescinded  and  recover  on  a  qiuintum  valebant 
consider  fQ^  the  goods  actually  delivered.  Thus,  in  Bartholomew 
rescinded  v.  Markwick,  (j?)  the  plaintifiFs  had  contracted  to  sup- 
tiaiiy  exe-    ply  the  defendant  with  such  furniture  as  he  should 


recoverThe  quire  to  the  amount  of  6001.  or  700Z.,  payable  half  in 
^e^goods  c^^»  ^^^  ^^^  '^y  bill  at  six  months.  After  some  of  tJie 
delivered,  goods  had  been  delivered,  the  defendant  became  dis- 
mew^p.^^"  pleased,  and  wrote  to  the  plaintiffs,  —  "I  now  close  all 
Markwick.  further  ordcrs,  and  desire  what  I  have  not  purchased  be 
taken  off  my  premises  :  I  will  not  be  responsible  for  them,*'  &c. 
&c.  The  defendant  kept  goods  of  the  value  of  88^  17«.  6<2.,  and 
on  action  brought  for  goods  sold  and  delivered  insisted  that  the 
plaintiffs  ought  to  have  declared  specially,  and  could  not  recover 
on  the  common  counts  before  the  expiration  of  six  months,  for 
which  a  bill  was  to  have  been  given ;  but  held  by  the  whole  court, 
that  the  plaintiffs  on  receiving  the  defendant's  letter  had  *'*'  a  right 
to  elect,  if  they  would  treat  the  contract  as  rescinded,  and  to  sue 
for  the  value  of  the  goods  which  had  been  delivered,"  (7)  on  the 

(n)  7  M.  &  W.  478.  {p)  15  C.  B.  N.  S.  711 ;  33  L.  J.  C.  F. 

(V)  [See  Thompson  v.  Alger,  12  Met  145. 

428,  cited  and  gtated  post,  §  763,  note  (q)  [Clement  &  Hawkes  Manaf.  Co.  o. 

(«) .]  Meserole,  1 07  Mass.  362 ;  Haines  9.  Tucker, 

(0)  Danlop  V.  Grote,  2  C.  &  E.  153.  50  N.  H.  307 ;  Smith  v,  Lewis,  24  Conn. 
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authority  of  Hochester  v.  De  la  Tour,  (r)  and  cases  of  a  like 
character,  referred  to  ante,  §§  567  et  Beq,^  in  the  chapter  on  Con- 
ditions. (9) 

624;  S.  C.26Ib.  110;  Thompson  v.  Smith,  and  for  the  reason,  in  addition  to  that 
21  U.  C.  C.  P.  1.]  already  stated,  that  the  article  thus  manu- 
(r)  2  £.  &  B.  678 ;  22  L.  J.  Q.  B.  455.  factored  for  a  particnlar  person,  oraccord- 
And  see  Inchbald  v.  The  Western  Neil-  iog  to  a  particular  pattern,  or  for  a  partic- 
gherry  Cofiee  Company,  17  C.  B.  N.  S.  nlar  use,  may  be  of  comparattvely  little 
733  ;  34  L.  J.  C.  P.  15.  value  to  anybody  else,  or  for  any  other 
(5)  [There  is  said  to  be  a  distinction  in  use  or  purpose ;  but  cases  of  this  class  are 
reference  to  the  rule  of  damages  '*  between  recognized  as  exceptions  to  the  general 
a  contract  to  sell  goods,  then  in  existence,  rule,  which  is  to  be  applied  in  the  sale 
and  an  agreement  to  furnish  materials  of  ordinary  goods  or  mei^chandise  which 
and  manufacture  an  article  in  a  particnlar  have  a  fixed  market  value."    Sargent  J. 
way,  and  according  to  order,  which  is  not  in  Gordon  v.  Norris,  49  N.  H.  383,  384 ; 
yet  in  existence.    The  latter  is  said  not  Allen  v,  Jarvis,  20  Conn.  38 ;  Bement  v. 
to  be  so  much  a  contract  for  the  sale  and  Smith,  15  Wend.  493,  and  cases ;  BalUn- 
purchase  of  goods,  as  a  contract  for  work  tine  v.  Robinson,  46  Penn.  St.  177  ;  Rand 
and  labor  merely,  and  it  is  held  that  in  v.  White  Mountains  Railroad,  40  N.  H.  85. 
that  class  of  cases  the  statute  of  frauds  Some  of  the  authorities  upon  this  point 
does  not  apply  when  there  is  nothing  paid  were  reviewed  in  Shawhan  v.  Van  Nest, 
and  no  actual  delivery.    In  a  large  class  25  O.  St.  490,  and  it  was  decided  that, 
of  cases  of  that  kind,  where  the  plaintiff  where  the  plaintiff,  in  pursuance  of  an 
has  made  surgical  instruments  of  a  pai^  agreement  with  the  defendant,  furnished 
ticnlar  kind,  and  according  to  order,  for  the  materials  and  constructed  a  carriage 
the  defendant,  who  had  patented  the  same,  for  the  defendant,  in  accordance  with  his 
and  which  would  of  course  be  worthless  order  and  directions,  for  which  a  stipu- 
in  the  hands  of  the  plaintiff;  or  where  a  lated  price  was  to  be  paid,  and  the  def end- 
tailor  had  made  a  suit  of  clothes  to  order,  ant  refused  to  receive  and  pay  for  it  when 
of  a  particular  description  and  for  a  par-  completed  and  tendered,  the  measure  of 
ticular  measure;  or  a  shoemaker  had  made  damages  is  the  contract  price  and  interest 
boots  or  shoes  to  order  and  of  a  par-  from  the  time  the  money  should  have  been 
ticnlar  size  and  pattern ;  or  the  ccurriage-  paid.    Gilmore  J.  said :  "  When  the  plain- 
maker  had  made  a  carriage  in  the  same  tiff  below  had  completed  and  tendered  the 
way,  of  a  particular  style  and  pattern ;  or  carriage  in  strict  performance  of  the  con- 
the  artist  has  painted  a  portrait  of  an  in-  tract  on  his  part,  if  the  defendant  below 
dividual  to  order ;  or  an  engineer  has  con-  had  accepted  it,  as  he  had  agreed  to  do, 
Btructed  an  engine  according  to  order  for  there  is  no  question  but  that  he  would 
a  particular  use,  &c.  though  the  mechanic  have  been  liable  to  pay  the  full  contract 
or  artist  may  sell  the  goods,  if  he  choose,  price  for  it,  and  he  canoot  be  permitted  to 
and  recover  of  the  defendant  the  difference  place  the  plaintiff  in  a  worse  condition  by 
between  the  contract  price  and  the  price  breaking  than  by  performing  the  contract 
for  which  the  article  was  sold,  yet  it  is  according  to  its  terms  on  his  part    When 
held  that  he  may  if  he  choose,  when  he  the  plaintiff  had  completed  and  tendered 
has  fully  performed  his  part  of  the  oon-  the  carriage  in  fall  performance  of  the 
tract  and  tendered  the  article  thus  mann-  contract  on  his  part,  and  the  defendant 
factnred  to  the  defendant,  or  offered  it  at  refused  to  accept  it,  he  had  the  right  to 
the  place  appointed,  recover  the  full  value  keep  it  at  the  defendant's  risk,  using  rear 
of  the  article  and  leave  the  defendant  to  sonable  diligence  to  preserve  it,  and  re* 
sell  or  use  or  dispose  of  it  at  his  pleasure,  cover  the  contract  price,  with  interest,  as 
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SECTION  n.  —  WHEEE   THE  PROPEETY  HAS  PASSED. 

§  764.  When  by  the  contract  of  sale  the  property  in  the  goods 
None  bat  has  passed  to  the  buyer,  the  vendor  may,  under  certain 
circumstances  hereafter  to  be  considered,  exercise  rights 
on  the  goods  themselves,  if  the  buyer  make  default  in 
payment ;  but  whenever  the  goods  have  reached  the 
actual  possession  of  the  buyer,  the  vendor's  sole  remedy 
is  by  personal  action.  He  stands  in  the  position  of  any  other 
creditor  to  whom  the  buyer  may  owe  a  debt ;  all  special  remedies 
Cannot  re-  Jn  his  favor  qiut  vendor  are  gone.  By  the  law  of  Kng- 
for  default  land,  differing  in  this  respect  from  the  civil  la\r,  the 
of  price.  buyer's  default  in  paying  the  price  will  not  justify  an 
action  for  the  rescission  of  the  contract,  unless  that  right  be  ex- 
Nature  of  pressly  reserved.  The  principle  at  common  law  is  that 
Bonff  ac-  ^^^  goods  have  become  the  property  of  the  buyer,  and 
^^^°-  that  the  vendor  has  agreed  to  take  for  them  the  buyer's 

promise  to  pay  the  price.  If  then  the  buyer  fail  to  pay,  the  ven- 
dor's remedy  is  limited  to  an  action  for  the  breach  of  that  promise, 
the  damages  for  the  breach  being  the  amount  of  the  price  promised, 
Martindaie  ^  which  may  be  added  interest.  The  leading  case  on 
V,  Smith,  the  subject  is  Martindaie  v.  Smith,  (t)  in  which  Lord 
Denman  C.  J.  delivered  the  opinion  of  the  queen's  bench  after  ad- 
visement.   His  lordship  said :  ^^  Having  taken  time  to  consider  our 


damages  for  the  breach  of  contract  by  the 
defendant;  or,  at  his  election,  he  could 
have  sold  the  carriage  for  what  it  would 
have  brought  at  a  fair  sale,  and  have  re- 
covered from  the  defendant  the  difference 
between  thecontract  price  and  what  it  sold 
for."  Thompson  v.  Alger,  12  Met.  428, 
was  an  action  by  the  vendor  against  the 
purchaser  for  a  breach  of  contract  for  the 
purchase  and  sale  of  railway  shares.  The 
purchaser  had  made  a  part  payment  for 
the  shares,  and  while  the  contract  was  in 
force  the  plaintiff  had  actually  transferred 
the  stock,  on  the  books  of  the  company,  to 
the  purchaser,  so  that  the  plaintiff  bad  act- 
ually lost  his  title  to  the  shares,  and  upon 
this  special  ground  the  court  held  that  the 
plaintiff  was  entitled  to  recover  the  full 
contract  price.    This  rule  was  again  and 


more  broadly  applied  in  Thomdike  n. 
Locke,  98  Mass.  340 ;  and  again  it  was 
still  further  extended  and  applied  in  Pear- 
son V,  Mason,  120  Mass.  53,  wbere^  npoa 
a  contract  by  the  defendant  to  parcbaae 
certain  stock  then  owned  by  the  plaintiff, 
at  his  request,  for  an  agreed  price,  and 
a  tender  of  the  stock  by  the  plaiaciff 
before  an  action  was  brought,  and  a  re- 
newal of  the  tender  at  the  trial,  it  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover as  his  damages  the  whole  price 
that  the  defendant  agreed  to  pay.  See 
Shawhan  v.  Van  Nest,  8upra,  and  note 
to  it,  15  Am.  Law  Beg.  (N.  S.)  153,  160 
et  aeq,] 

(0  1  Q.  B.  395.  See,  also,  TarUng  c. 
Baxter,  6  B.  &  C.  360 ;  Dixon  v.  Yates,  5 
B.  &Ad.313. 


PABT  I.]  PERSONAL  ACTIONS  AGAINST  THE  BUYER. 


753 


judgment,  owing  to  the  doubts  excited  by  a  most  ingenious  argu- 
ment, whether  the  vendor  has  not  a  right  to  treat  the  sale  as  at 
an  end,  and  reinvest  the  property  in  himself,  by  reason  of  the  ven- 
dee's failure  to  pay  the  price  at  the  appointed  time,  we  are  clearly 
of  opinion  that  he  had  no  stieh  rights  and  that  the  action  (trover) 
is  well  brought  against  him.     For  the  sale  of  a  specified  chattel 
on  credit,  though  that  credit  may  be  limited  to  a  definite  period, 
transfers  the  property  in  the  goods  to  the  vendee,  giving  the 
creditor  a  right  of  action  for  the  price,  and  a  lien  upon  the  goods,  if 
they  remain  in  his  possession,  till  that  price  be  paid.    But  that  de- 
fault of  payment  does  not  rescind  the  contract.^*     It  has  cannot  re- 
already  been  shown  Qante,  §  759)  that  the  bankruptcy  of  ^^^  ^ 
the  buyer  gives  to  the  vendor  no  right  of  rescission,  be-  ^"^'J'^' 
cause  the  assignee  has  by  law  the  right  either  to  disclaim  ruptcy. 
or  to  adopt  and  carry  out  the  contracts  of  the  bankrupt  (u) 

§  765.  It  is  not  proposed  in  this  treatise  to  enter  into  any  dis- 
cussion of  questions  of  procedure,  but  it  may  be  stated   pj^g^n^ 
generally  that  the  vendor  may  recover  the  price  of  goods  forms  of 
sold,  where  the  property  has  passed  to  the  buyer,  on  the  in  personal 
common  counts  for  goods  bargained  and  sold^  and  goods  J^ainst 
sold  and  delivered^  (a;)  but  that  where  the  property  has   *^"^®'' 
not  passed,  the  declaration  must  be  special  for  not  accepting,  (y) 
The  declaration  must  also  be  special  where  the  payment  is  to  be 
made  by  bill  or  note,  or  partly  in  cash  and  partly  by  bill,  and  the 
vendee  refuses  to  give  either,  unless  the  vendor  chooses  to  wait 
until  the  term  of  credit  has  expired,  in  which  case  he  can  recover 


(u)  Bankruptcy  Act,  1869,  sec.  23. 

(x)  [1  Chitty  Contr.  (11th  Am.  ed.) 
614,  apd  note  (n) ;  Nichols  v,  Morse,  100 
Mass.  523;  Morse  v.  Sherman,  106  lb. 
480;  Gordon  v.  Norris,  49  N.  H.  376. 
The  rule  of  damages  is  the  same  nnder 
each  of  these  counts,  viz.  the  contract 
price.  In  either  case  it  must  be  proved 
that  the  property  passed  to  the  purchaser. 
That  being  proved,  the  price,  of  course, 
belongs  to  the  vendor,  and  he  may  recover 
it  nnder  either  of  these  counts  that  may 
apply  to  the  facts.  Sargent  J.  in  Gordon 
V.  Norris,  49  N.  H.  882;  Bailey  v.  Smith, 
43  lb.  143,  144;  Thompson  t;.  Alger,  12 
Met.  428,  443, 444  ;  2  Chitty  Contr.  (Uth 

48 


Am.  ed.)  1330;  Ganson  v.  Madigan,  13 
Wis.  67  ;  Sands  v,  Taylor,  5  John.  395, 
411 ;  Bement  v.  Smith,  15  Wend.  493- 
495,  497;  Sedgwick  Damages  (5th  ed.), 
312-316  ;  Mayne  Damages  (2d  Eng.  ed.), 
116;  Messer  v.  Woodman,  22  N.  H.  172; 
Ockington  v.  Richey,  41  lb.  279.] 

(y)  Chitty  Contr.  407  (9th  ed.) ;  [1 
Chitty  Contr.  (11th  Am.  ed.)  615,  and 
cases  in  note  {p)\  Atwood  r.  Lucas,  53 
Maine,  508;  Messer  v.  Woodman,  22  N. 
H.  172;  Bailey  v.  Smith,  43  lb.  141; 
Steams  o.  Washburn,  7  Gray,  187; 
Gordon  v.  Norris,  49  N.  H.  376;  New- 
market Iron  Foundry  v.  Harvey,  23  lb' 
395.] 
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on  the  common  counts,  (z)  But  if  the  vendee  gives  notice  on  a 
partially  executed  contract  for  a  sale  on  credit  that  he  will  not 
carry  it  out,  and  yet  retain  the  goods  already  sent,  the  vendor, 
having  the  legal  right  to  consider  the  contract  as  rescinded,  may 
at  once  bring  action  on  the  new  contract  resulting  from  the  bay- 
er's  conduct,  and  recover  on  the  common  counts  the  value  of  the 
goods  delivered,  (a)  Where  the  buyer  has  given  a  bill  in  pay- 
ment, the  vendor  must  account  for  the  bill  if  dishonored,  and  can- 
not recover  the  price  if  the  bill  be  outstanding.  (6) 

(z)  [1  ChittyContr.  (11th.  Am.ed.)615,  812;  Dellone  v.  Hull,  47  Md.  112;  Ed- 

and  note  (r)  and  cases ;  Bass  v.  White,  7  logg  v,  Torpie,  2   Brad  well    (HI.)?  ^ ; 

Lansing,  171.    As  to  the  damages  in  a  Sheriff  v.  McCoj,  27  U.  C.  Q.  B.  597; 

special  action  for  the  security  before  the  Ferguson  v.  Carrington,  9  B.  &  C.  59; 

term  of  credit  has  expired,  see  Barron  t;.  Bicknell  v.  Buck,  58  Ind.  354 ;  Aoger  r. 

Mullin,  21  Minn.  374.    The  principle  al-  Thompson,  3  Ont  App.  19;    Sillima&  r. 

laded  to  in  the  text,  supra,  applies  where  McLean,  13  U.  C.  Q.  B.  544.     See  §  4^, 

the  vendee  has  obtained    the  goods  by  ante.] 

fraud  on  a  term  of  credit.    The  vendor's  (a)  Bartholomew  v.  Manrick,  15  C.  B. 

remedy  is  on  the  express  contract  or  in  N.  S.  711 ;  33  L.  J.  C.  P.  145. 

tort.    Magrath  v.  Tinning,  6  U.  C.  Q.  B.  (6)  Ante,  §   731 ;  [Chamberlin  r.  Per- 

(0.  S.)  484;  Wakefield  v,  Gorrie,  5  U.  C.  kins,  55  N.  H.  237,  stated  aaXe,  §  730, 

Q.  B.  159 ;  Stmtt  v.  Smith,  1  C,  M.  &  R.  note  (:r).] 
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§  766.  Wheke  the  property  in  goods  has  passed  by  a  sale,  the 
right  of  possession  also  passes,  but  is,  as  we  have  seen,  defeasible 
on  the  insolvency  of  the  buyer,  or  the  non-performance  of  con- 
ditions precedent  or  concurrent  imposed  on  him  by  the  contract 
_    ,  If  the  goods  have  been  delivered  into  the  actual  posses- 

Goods  may       .         -     ,       ,  n      .    i  i  .  ,    ^  i 

be  either  siofi  01  the  buyer,  all  right  on  them  is  gone,  (a^  as  has 
srororthe  l>een  stated  in  a  preceding  chapter ;  but  if  not  so  de- 
*>"y«r,  livered,  the  goods  may  be  placed  in  two  difiFerent  con- 
ditions of  fact  as  regards  their  actual  custody.  They  may  be 
or  of  the  ^^^^^  ^^  ^^^  actual  possession  of  the  vendor  (or  of  his 
vendor;  agents  or  bailees,  which  amounts  to  the  same  thing),  or 
they  may  have  been  put  in  transit  for  delivery  to  the  buyer,  and 
or  in  tran-  ^^^  ^^  actual  possBSsion  of  neither  party  to  the  contract 
deifvery*'to  When  thus  in  transit,  the  law  gives  to  the  unpaid  ven- 
buyer.  dor  the  right  of  intercepting  them  if  he  can,  and  thereby 
of  preventing  them  from  reaching  the  actual  possession  of  an  in- 
solvent  buyer.  This  is  the  right  well  known  in  the  law  of  sale  as 
that  of  stoppage  in  transitu. 

§  767.  When  the  goods  have  not  yet  left  the  actual  possession 
Vendor        of  the  vendor,  he  has  at  common  law  at  least  a  lien  for 

has  at  least    , ,  •  :i       •        i  i      •       i  ^  ^ 

a  lien  for  the  unpaid  price,  because  he  is  always  presumed  to  con- 

price^on  tract,  unless  the  contrary  be  expressed,  on  the  condition 

wh??in  *"^  understanding  that  he  is  to  receive  the  money  when 

his  posses-  he  parts  with  his  goods.     But  he  may  agree  to  sell  on 

sion  unless  .  .  .  . 

waired.  credit,  that  is,  to  give  to  the  buyer  immediate  possession 
of  the  goods,  and  trust  to  his  promise  to  pay  the  price  xnfuturo. 
Such  an  agreement  as  this  amounts  plainly  to  a  waiver  of  the 
lien,  and  if  the  buyer  then  exercises  his  rights  and  takes  away  the 
goods,  nothing  is  left  but  a  personal  remedy  against  him.  But  if 
we  now  suppose  that,  after  a  bargain  in  which  the  lien  has  thus 
been  unequivocally  waived,  the  buyer  for  his  convenience,  or  any 
other  motive,  has  left  the  goods  in  the  custody  of  the  vendor  until 
the  credit  has  expired,  and  has  then  made  default  in  payment,  or 
has  become  insolvent  before  the  credit  has  expired,  what  are  the 
vendor's  rights  ?  He  has  agreed  to  relinquish  his  lien,  and  the 
goods  are  not  yet  in  transit.  Does  his  lien  revive,  on  the  ground 
that  the  waiveif  was  conditional  on  the  buyer's  maintaining  him- 
self in  good  credit  ?  Or  can  the  vendor  exercise  a  quasi  right  of 
stoppage  zn  trarm^t^,  —  a  right  that  might  perhaps  be  termed  a 

(a)  [Obermier  v.  Gore,  25  Ark.  562 ;  Oaj  v.  Haideman,  31  Texas,  S45.] 
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stoppage  ante-transitum  ?  (J)  The  true  nature  and  extent  of  the 
vendor's  rights  in  this  intermediate  state  of  things  have  not  yet 
perhaps  been  in  all  cases  precisely  defined ;  but  they  have  been 
considered  by  the  courts  under  such  a  variety  of  circumstances, 
that  in  practice  there  is  now  but  little  difficulty  in  advising  on 
cases  as  they  arise,  (e) 

§  768.  Before  reviewing  the  authorities,  attention  must  be  re- 
called to  the  different  meanings  of  the  word  "  delivery,"  Meaning  of 
as  pointed  out  in  book  IV.  part  II.  ch.  ii.  For  it  will  «?5eiiv- 
appear  in  the  investigation  of  the  present  subject  that  ?l7 '^j", 
the  vendor  is  frequently  considered  by  the  courts  as  necUon. 
being  in  actual  possession  of  the  goods,  when  he  has  made  so  com- 
plete a  delivery  as  to  be  able  to  maintain  an  action  for  goods  sold 
and  delivered.  Thus,  for  instance,  in  the  whole  class  of  cases 
where  the  delivery  has  been  effected  by  the  consent  of  the  vendor 
to  assume  the  changed  character  of  bailee  for  the  buyer,  it  will 
be  seen  that  the  unpaid  vendor  is  still  deemed  to  be  in  the  actual 
possettaion  of  the  goods  for  the  purpose  of  exercising  his  remedies 
on  them,  in  order  to  obtain  payment  of  the  price  :  and  this,  even 
in  a  case  where  the  vendor  gave  a  written  paper  acknowledging 
that  he  held  the  goods  for  the  buyer,  and  subject  to  the  buyer's 
orders,  (c?) 

§  769.  It  will  be  convenient  to  review,  in  the  first  place,  the 
oases  which  establish  the  existence  of  this  peculiar  right  Division  of 
in  the  unpaid  vendor  who  has  waived  his  lien,  and  then  the  subject. 
to  treat  separately  his  remedies,  1st,  of  resale  ;  2dly,  of  lien  ;  and 
8dly,  of  stoppage  in  transitu.     The  leading  cases  of   Bioxam©. 
Bloxam    v.   Sanders  (e)   and  Bloxam    v.  Morley  (/)    Sanders. 
(which  were  said  by  Blackburn  J.  in  1866  O)  to  be  f^^^^^l^^ 
still  correct  expositions  of  the  "  peculiar  law  "  as  to  un-  unpaid^ 
paid  vendors)  were  decided  by  the  king's  bench  in  1825.   claim  on 
Bay  ley  J.  stated  the  principles  as  follows :  "  The  ven-      ®  *°^  ** 
dor's  right  in  respect  of  his  price  is  not  a  mere  lien  which  he  will 

(6)  This  is  termed  the  right  of  retention  280;  Newhall  v.  Vargas,  15  Maine,  314  ; 

in  the  Scotch  law.    See  ante,  §  413.  Welsh  v.  Bell,  82  Penn.  St.  12.] 

(c)  [See  Parks  v.  Hall,  2  Pick.  206;        {d)  Townley  v.  Crnmp,  4  Ad.  &  E.  58, 

Barrett  v.  Pritchard,  lb.  515;   Haskell  v.  and  other  cases  examined />os<. 
Rice,  11   Gray,  240;  Kiddle  v,  Varnura,         (e)  4  B.  &  C.  941. 
20  Pick.   280,  285 ;  Millikcn  w,  Warren,         (/)  4  B.  &  C.  951. 
57  Maine,  46;  Toung  v,  Austin,  6  Pick.        (g)  In  Donald  v.  Suckling,  L.  R.  1  Q. 

B.  585  ;  35  L.  J.  Q.  B.  237. 
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forfeit  if  he  parts  with  the  possession,  but  grows  out  of  bis  orig- 
inal ownership  and  dominion.  If  goods  are  sold  on  credit,  and 
nothing  is  agreed  on  as  to  the  time  of  delivering  the  goods,  the 
Tendee  is  immediately  entitled  to  the  possession  ;  and  the  right  of 
possession  and  the  right  of  property  vest  at  once  in  him  ;  but  hi$ 
right  of  possession  is  not  absolute  ;  it  is  liable  to  be  defeated  if  be 
become  insolvent  before  he  obtains  possession.  Tooke  v.  HoUiDg- 
worth,  t5  T.  R.  215.  If  the  seller  has  dispatched  the  goods  to 
the  buyer,  and  insolvency  occur,  he  has  a  right,  in  virtue  of  his 
original  ownership,  to  stop  them  in  transitu.  Why?  Because  the 
property  is  vested  in  the  buyer  so  as  to  subject  him  to  the  risk  of 
any  accident ;  but  he  has  not  an  indefeasible  right  to  the  posH%- 
sion^  and  his  insolvency,  without  payment  of  the  price,  defeats 
that  right.  The  buyer,  or  those  who  stand  in  his  place^  may  still 
obtain  the  riglit  of  possession  if  they  will  pay  or  tender  the  price, 
or  they  may  still  act  on  their  right  of  property,  if  anything  un- 
warrantable is  done  to  that  right.  If,  for  instance,  the  original 
vendor. sell  when  he  ought  not,  they  may  bring  a  special  action 
against  him  for  the  damage  they  sustain  by  such  wrongful  sale, 
and  recover  damages  to  the  extent  of  that  injury  ;  but  they  can 
maintain  no  action  in  which  the  right  of  property  and  right  of 
possession  are  both  requisite,  unless  they  have  both  those  rights." 
The  assignees  of  the  insolvent  buyer  were  therefore  held  not  en- 
Bankrupts  titled  to  maintain  trover  against  the  unpaid  vendor,  who 
cannot^**  tiad  sold  the  goods  on  credit,  but  who  still  held  them 
™o!!Jr*^'*  in  his  own  warehouse.  In  1883,  Miles  v.  Gorton  (A) 
ap^ainst  un-   ^^8  decided  in  the  exchequer.    The  vendor  sold  hops  on 

paid  ven-  ^'-^  *■ 

dor  in  pos-  credit,  and  kept  them  in  his  warehouse  on  rent  charged 
to  the  buyer.  The  buyer  dealt  with  the  hops  as  his  own, 
Gorton.  and  sold  part  of  them,  which  were  delivered  to  the  sub- 
vendee  on  the  buyer's  order.  The  buyer  then  became  bankrupt, 
and  his  assignees  brought  trover  for  the  remainder  in  the  vendor  s 
warehouse ;  but  the  court  held  that  as  against  them  the  vendor 
had  the  right  to  retain  possession  till  payment  of  the  price. 

§  770.  In  Townley  v.  Crump,  (i)  decided  in  1836,  the  defend- 
Towniey©.  ants,  wine  merchants  in  Liverpool,  sold  to  one  Wright 
Crump.  ^  parcel  of  wine  held  by  them  in  their  own  bonded  ware- 
house there,  for  an  acceptance  at  three  months,  and  gave  him  an 
invoice  describing  the  wines  by  marks  and  numbers,  and  handed 

(h)  2  C.  &  M.  504.  (i)  4  Ad.  &  E.  5S. 
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him  the  following  delivery  order :  "  Liverpool,  29th  September, 
1834.  Mr.  Benjamin  Wright.  We  hold  to  your  order  39  pipes 
and  1  hhd.  red  wine  marked  J  C  J  M.  No.  41  a  67  —  69  a  80  — 
pipes,  No.  105  hhd.,  rent  free  to  29  November  next.  John  Crump 
&  Co."  The  bill  accepted  by  Wright  was  dishonored ;  a  fiat  in 
bankruptcy  issued  against  him  on  the  28th  January,  1835,  and 
bis  assignees  brought  trover  against  the  vendor.  It  was  admitted 
"  that  the  invariable  mode  of  delivering  goods  sold  while  in  ware- 
bouses  in  Liverpool  is  by  the  vendors  handing  to  the  vendees  de- 
livery orders."  Lord  Abinger  C.  B.,  before  whom  the  cause  was 
tried  at  the  Liverpool  assizes,  refused  to  receive  evidence  that  the 
order  in  question  was  equivalent  to  an  accepted  delivery  order,  or 
that,  the  witness  (a  broker  and  merchant  holding  bonded  vaults 
in  Liverpool)  would  consider  the  possession  of  such  an  order  as 
possession  of  the  property  ;  but  permitted  him  to  say  that,  in  his 
opinion,  the  possession  of  the  order  would  obtain  credit  for  the 
holder  with  a  purchaser,  and  that,  as  a  matter  of  custom,  the 
goods  specified  in  such  an  order  would  be  considered  the  property 
of  the  person  holding  the  order.  His  lordship  directed  a  nonsuit, 
which  the  king^s  bench,  in  banc,  refused  to  set  aside.  Lord  Den- 
man  giving  the  opinion  of  the  court,  composed  of  himself  and 
Patteson,  Williams,  and  Coleridge  JJ.,  in  these  words :  "  There 
was  a  total  failure  of  proof  that  where  a  vendor,  who  is  himself 
the  warehouseman,  sells  to  a  party  who  becomes  bankrupt  before 
the  goods  are  removed  from  the  warehouse,  the  delivery  order 
operates  by  reason  of  this  custom  to  prevent  a  lien  from  attach- 
ing, and  I  think  it  is  not  contended  that  there  is  any  general 
usage  which  could  divest  the  right  in  such  a  case,  upon  the  insol- 
vency of  the  vendee.  Cases  have  been  cited,  but  none  where  the 
question  arose  between  the  original  vendor  and  vendee."^  Unpaid 
It  is  impossible  to  imagine  a  clearer  case  than  this  of  does  not 
the  vendor's  agreement  to  change  the  character  of  his  rights'on 
possession  into  that  of  a  bailee  for  the  buyer  ;  but  this  e^^ds  by 

*  ^  ./        »  agreeing? 

sort  of  delivery  was  not  allowed  so  to  operate  as  to  force  to  hold  as 

,  't        A        *  jt  T  •^      \  «  .  bailee  of 

the  vendor  to  give  up  the  goods  to  the  buyer  s  assignees  the  buyer. 
in  bankruptcy.  (A)  Yet  it  cannot  be  doubted  that  the  vendor 
had  done  all  that  he  was  bound  to  do  in  performance  of  his  con- 

(k)  [See  Rice  v.  Austin,  17  Mass.  204 ;     L.  R.  10  Ch.  App.  491 ;  Farmeloe  v.  Bain, 
Jewett  tf.  Warren,  12  lb.  300;  Frazer  v,    L.  R.  1  C.  P.D.  495.] 
HiUiard,  2  Strobh.  309;  Gann  v,  Bolckow, 
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tract  before  the  buyer's  insolvency,  and  that  he  could  have  main* 
tained  an  action  for  goods  sold  and  delivered,  (l^ 

§  771.  Next  came,  in  1840,  the  case  of  Dodsley  v.  Varley,  (m) 
Dodsiey  v.  ^hi<^b  arose  under  the  statute  of  frauds,  and  the  question 
Varley.  ^^^s^  whether  the  vendor  had  lost  his  lien,  for  if  not,  it 
was  conceded  that  there  wsb  no  actual  receipt  to  take  the  case  out 
Unpaid  of  the  statute.  The  facts  were  that  a  parcel  of  wool 
Hght^may  ^^  bought  by  the  defendant  while  it  was  in  the  plain- 
speclatcon-  ^^^'®  possession :  the  price  was  agreed  on,  but  the  wool 
a^uaf^^  would  havo  to  be  weighed  :  it  was  then  removed  to  the 
session        warehouse  of  a  third  person^  where  the  defendant  ool- 

taken  by 

buyer.  lected  wool  purchased  from  various  persons,  and  packed 
it  in  sheeting  provided  by  himself.  There  it  was  weighed,  to- 
gether with  other  wools,  and  packed,  but  not  paid  for.  It  was 
the  usual  course  for  the  wool  to  remain  at  this  place  till  paid  for. 
On  these  facts  it  was  held  that  the  wool  in  the  warehouse  was  in 
the  defendant's  warehouse,  ^^  and  that  he  was  in  aetual  possession 
of  it  there  as  soon  as  it  was  weighed  and  packed Consist- 
ently with  this,  however,  the  plaintiff  had,  not  what  is  commonly 
called  a  lien  determinable  on  the  loss  of  possession,  but  a  special 
interest^  sometimes,  but  improperly,  called  a  lien,  growing  out  of 
his  original  ownership,  independent  of  the  actual  possession^  and 
consistent  with  the  property  being  in  the  defendant." 

§  772.  In  1851,  Valpy  v.  Oakeley  (n)  was  decided  in  the 
Vaipy  V.  queen*8  bench.  The  defendant  sold  500  tons  of  iron  to 
Oakeley.      ^^^  BoydcU,  to  be  delivered  in  three  parcels  of  100,  200, 

VVliere 

bills  given  and  200  tons,  and  to  be  paid  for  by  Boydell's  accept- 
have  been  ^.nce  of  the  vendor's  bills  drawn  on  him.  Invoices  of  the 
he^^may'le-  ^^^^  ^^  ^^  delivered  were  sent  to  the  buyer,  with  bills 
tein  goods  drawn  on  him  for  the  price,  which  bills  he  accepted  and 
ered,  returned  to  the  vendor.     The  first  bill  was  paid ;  the 

other  two  were  not  paid,  and  the  buyer  subsequently  became  bank- 
rupt. These  two  bills  were  proven  under  the  fiat,  one  by  the  ven- 
dor, and  the  other  by  a  transferee  of  the  vendor,  but  no  dividend 
was  received  under  either  proof.  There  remained  in  the  vendor  s 
possession  185^  tons  of  the  iron  at  the  time  of  the  bankruptcy  of 
Boydell,  and  this  action  was  brought  by  his  assignees  in  assumpsit 
on  the  contract  for  the  non-delivery  of  this  portion.     Held,  that 

(/)  [See  Weld  t;.  Came,  98  liCass.  152.]  (n)  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  SSO. 

(m)  12  Ad.  &E.  632, 
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the  plaintiffs  coald  only  recover  such  damages  as  the  and  will  be 

bankrupt  might  have  recovered  ;  and  that  he  could  only  only  for 

have  recovered  the  difference  between  the  contract  price  betw^n 

and  the  market  price  ;  and  only  nominal  damages  where  [J|Jfct  price 

no  such  difference  is  proven.     The  ratio  decidendi  in  *nd  the 

*  ,  ,         market 

this  case  was  distinctly,  that  on  the  dishonor  of  the  bills  price. 
given  for  the  price,  the  parties  were  placed  in  the  same  condition 
as  if  the  hills  had  never  been  given^  and  the  contract  had  been  to 
pay  in  ready  money.  All  the  judges  treated  the  case  as  one  of 
lien  reviving  on  the  non-payment  of  the  bills.  Wightraan  J. 
said :  ''  I  see  nothing  to  distinguish  this  from  the  ordinary  case  of 
lien  of  an  unpaid  vendor.  As  long  as  the  bills  were  running, 
they  may  be  taken  to  have  been  primd  facie  payment,  but  they 
were  dishonored  before  the  iron  was  delivered,  and  in  that  case  I 
have  no  doubt  that  the  vendor^s  lien  attaches^  and  that  he  may  re- 
tain his  goods  until  he  is  paid."  (o)  The  other  judges  took  the 
same  view  of  this  point,  though  not  expressed  perhaps  as  distinctly 
as  by  Wightman  J. 

§  773.  This  point  came  again  before  the  same  court  in  Griffiths 
V.  Perry  (jp)  in  1869,  the  judges  being  Crompton  and  Qriffiths 
Hill,  neither  of  whom  was  on  the  bench  when  Valpy  v,  "•  ^«"7- 
Oakeley  was  decided.  The  circumstances  were  precisely  the  same 
as  in  the  last  named  case.  Crompton  J.  said :  '^  I  apprehend  that 
where  there  is  a  sale  of  specific  chattels,  to  begin  with,  and  a  bill 
is  given,  there  is  no  lien,  in  the  strict  sense  of  the  word ;  but  if 
afterwards  an  insolvency  happens,  and  the  bill  is  dishonored,  then 
the  party  has,  in  my  opinion,  a  right  analogous  to  that  which  a  ven- 
dor who  exercises  the  right  of  stoppage  in  transitu  has When 

goods  are  left  in  the  hands  of  a  vendor,  it  cannot  properly  be  said 
to  be  a  stoppage  in  transitu,  for  it  is  one  of  those  cases  in  which 

the  transitus  has  not  commenced It  has  always  seemed  to 

me,  and  I  think  it  has  been  established  in  a  great  many  cases,  that 
there  is  a  similar  right  where  the  transitus  has  not  commenced  ; 
and  although  no  right  to  a  strict  lien  has  ever  existed,  yet  where 
goods  remain  in  the  party's  hands  and  insolvency  occurs,  and  the 
bill  is  dishonored,  there  a  right  analogous  to  that  of  stop-  Nominal 
page  in  transitu  arises,  and  there  is  a  right  to  withhold  gf^J^^' 
delivery  of  the  goods."  It  was  accordingly  held,  1st.  That  ^"j^JJ  °° 

(o)  [Arnold    v,  Delano,  4    Cash.  33;         {p)  I  E.  &  E.  680 ;  28  L.  J.  Q.  B.  204. 
ThantoQ  v.  Blanchard,  22  Pick.  18.] 
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damage  the  plaintiflE  was  only  entitled  to  nominal  damages^  in 
Whether  accordance  with  the  decision  in  Valpy  v.  Oakeley.  2dly. 
sale  w  of      That  it  makes  no  difference  in  such  cases  whether  the 

specmc 

chattels  or  gale  is  of  Specific  chattels,  or  an  executory  contrnct  to 
be  supplied.  Supply  goods.  8dly.  That  the  indorsement  to  a  third 
Indorse;.       person  of  a  delivery  order  for  the  snoods  eiven  bv  the 

mentof         ^  "^  o  &  . 

delivery  vendor  to  the  buyer  does  not  confer  on  such  third  per- 

fers  no    ~  SOU  any  greater  rights  than  the  buyer  had.     This  last 

UHe'on  point  had  been  previously  settled  by  a  direct  decision 

!?^"^u"^®®  of  the  House  of  Lords,  (q)  which  was  not  cited  in  the 

than  bu3*er  '  \i  / 

had.  case. 

§  774.  The  rights  of  the  unpaid  vendor  under  the  circumstances 
The  un-  which  we  are  now  considering  are  not  affected  by  a  re- 
§or'n,7;-  sale  to  a  third  person,  unless  the  vendor  has  by  his  con- 
self  as**'"'  Anat  estopped  himself  from  asserting  his  own  rights; 
against        and  we  must  now  turn  to  the  class  of  cases  where  the 

sub-ven- 
dor, conflict  of  pretensions  on  the  goods  not  paid  for  arose 

between  the  original  vendor  and  the  sub-vendee,  (r)  Without  re- 
ferring specially  to  the  early  cases,  («)  we  may  pass  to  the  de- 
Stoveid  V.  c^sion  of  the  king's  bench  in  Stoveld  v,  Hughes,  (t)  in 
Hughes.  1811.  There  the  defendants  had  sold  timber  Iving  at 
their  wharf  to  one  Dixon,  and  the  timber  was  marked  bv  mutual 
^.  assent  with  the  initials  of  the  buyer ;  and  the  vendor 

When  ven-  ,  '  .  ./       ' 

dor  as-  promised  to  send  it  to  Shoreham.  The  buyer  gave  ac- 
resaie,  ceptances  at  three  months  for  the  price.  A  small  part 
to*contMt  W2fl  delivered,  and  the  remainder,  while  still  lying  on 
8iib-ven-  ^^^^  Vendor's  premises,  was  sold  by  Dixon  to  the  plain- 
de«-  tiffs,  who  paid  the  price.     The  plaintiffs  informed  the 

defendant  of  the  sale  by  Dixon,  to  which  the  defendant  answered 
"  Very  well ; "  and  the  plaintiff  and  the  defendant  then  went 
together  on  the  wharf  of  the  defendant,  and  the  plaintiff  there 
marked  the  timber  with  his  own  initials,  and  told  the  defendant 
to  send  no*more  of  the  timber  to  Dixon,  and  the  defendant  made 
no  objection.  Dixon  became  insolvent,  his  bills  were  protested, 
and  the  defendant  refused  delivery.     Lord  EUenborough  said,  on 

(9)  McEwan  v.  §mith,  2  H.  L.  Cas.  309  ;  (s)  Slubey  t;.  Heyward,  2  H.  Bl.  504 ; 

posty  §  776  ;  [Keeler  v.  Goodwin,  111  Mass.  Hammond  t;.  Anderson,  I  B.  &  P.  N.  R. 

490,  492,  and  cases  cited.]  69  ;  Hanson  v.  Meyer,  6  East,  626  ;  Green 

(r)    [Chapman  v.   Shepard,   39  Conn.  t;.  Haythorne,  1  St»rk.  447. 

413,419;  Haskell  v.  Rice,  11  Gray,  240;  (0  14  East,  308 
Parker  v,  Crittenden,  37  Conn.  148.] 
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these  facts :  "  The  defendants  were  the  only  persons  who  could 
contravene  the  sale  and  delivery  to  the  plaintiff  from  the  Dixons. 
And  when  that  sale  was  made  known  to  the  defendant  Hughes, 
he  assented  to  it  by  saying '  Very  well,'  and  to  the  marking  of 
the  timber  by  the  plaintiff's  agent,  which  took  place  at  the  same 
time.    If  that  be  not  an  executed  delivery,  I  know  not  what  is  so." 
The  other  judges,  Grose,  Le  Blanc,  and  Bayley,  concurred.     In 
Craven  v.  Ryder,  (w)  in  1816,  the  vendors  undertook  to  Graven  r. 
deliver  the  goods  free  on  board  to  the  vendee.     They   Ryder, 
delivered  the  goods  on  board,  and  took  a  receipt  in  their  bounT' 
own  name,  thereby  entitling  themselves  to  demand  the   ]|J,ch^^' 
bill  of  lading.     The  purchaser  resold  and  received  pay-  ■«"'• 
ment,  and  became  insolvent  without  paying  the  original  vendor. 
The  sub-vendee  obtained  a  bill  of  lading,  without  the  assent  of  the 
original  vendor,  and  it  was  held  that  he  had  acquired  no  rights 
against  the  first  vendor,  who  had  never  delivered  the  property 
out  of  his  own  control. 

§  775.  The  next  in  date,  and  the  leading  case,  is  Dixon  t;. 
Yates,  (a:)  in  1833.  The  plaintiff  Dixon  had  bought  a  dj^q„  ^ 
Lirge  number  of  puncheons  of  rum  belonging  to  Yates,  Yates. 
and  lying  in  the  latter's  warehouse  at  Liverpool.  He  paid  for 
them,  thus  becoming  possessor  as  well  as  owner.  He  afterwards 
sold  forty-six  puncheons,  parcel  of  his  purchase,  to  one  CoUard,  a 
clerk  in  Yates's  service,  and  gave  him  an  invoice  specifying  the 
number  and  marks  of  each  puncheon,  and  took  CoUard's  accept- 
ances for  the  amount  of  the  invoice.  By  invariable  usage  in  Liver- 
pool, the  mode  of  delivering  goods  sold  while  in  warehouse  is  that 
the  vendor  hands  to  the  buyer  a  delivery  order  for  the  goods.  On 
a  former  occasion,  Collard  had  made  in  the  same  manner  a  simi- 
lar purchase  of  another  parcel  of  the  rums,  and  Dixon  gave  him 
delivery  orders  for  them ;  but  when  Collard  applied  for  delivery 
orders  for  this  second  purchase,  Dixon  refused,  but  said  if  he 
wanted  one  or  two  puncheons  he,  Dixon,  would  let  him  have  them. 
Collard  then  drew  two  orders  on  Dixon  for  one  puncheon  each, 
and  the  latter  gave  corresponding  orders  on  Yates,  and  these  two 
puncheons  were  delivered  to  a  purchaser  from  Collard.  One  of 
CoUard's  bills  became  due  on  the  16th  November,  and  was  dis- 
honored ;  and  Dixon,  on  the  18th  November,  gave  notice  to  Yates 
not  to  deliver  the  remaining  forty-four  puncheons  to  any  one  but 

(u)  6  Tannt.  433.  (x)  5  B.  &  Ad.  313. 
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himself,  and  on  the  19th  made  a  verbal,  and  on  the  21st  a  writ- 
ten, demand  on  Yates  for  the  rum,  but  the  latter  refused  to  de- 
liver it  to  Dixon.  Collard  had  had  the  puncheons  which  be 
bought  coopered  at  Tates's  warehouse,  and  marked  with  the  letter 
C.  On  the  28th  October,  before  Collard's  bill  was  due,  he  sold 
twenty-six  puncheons  of  the  rum  bought  from  Dixon  to  one  Kaye, 
receiving  in  payment  Kaye's  acceptances,  which  were  duly  hon- 
ored. On  the  31st  October,  Kaye's  cooper  went  to  Yates's  prem- 
ises and  got  Yate'ss  warehouseman  to  go  with  him  to  the  ware- 
house, and  there  marked  the  casks  (which  were  described  in  Col- 
lard's invoice  to  Kaye  by  marks  and  numbers)  with  the  letters 
J.  A.  K.,  and  got  the  casks  ready  for  Kaye's  gauger,  who  gauged 
them,  and  the  casks  were  then  coopered  by  Kaye's  cooper.  When 
the  gauger  first  came  to  Yates's  office,  a  clerk  of  Yates  repeatedly 
refused  permission  that  he  should  gauge  the  casks  for  Kaye,  but 
Collard  came  afterwards  and  had  it  done.  Collard  had  taken  sam- 
ples of  the  rum  when  first  landed  on  the  quay,  but  not  after  it 
was  in  the  warehouse.  It  was  held  by  all  the  judges  that  the 
possession  of  the  vendor  Dixon  had  never  been  divested ;  not  by 
Collard's  taking  the  samples^  for  they  were  not  taken  as  part  of 
the  bulk ;  not  by  his  taking  possession  of  the  two  punehean9  which 
were  actually  delivered  to  him,  because  it  is  only  when  delivery 
of  part  is  intended  to  operate  as  delivery  of  the  whole  that  it 
can  have  that  effect ;  not  by  the  marking^  for  that  is  an  equiv- 
ocal act,  and  may  be  merely  for  the  purpose  of  identifying  the 
goods,  besides  which,  usage  required  delivery  orders,  which  had 
been  expressly  refused ;  not  by  the  coopering  and  gauging^  be- 
cause that  had  been  objected  to  by  Yates's  clerk,  and  was  only 
accomplished  through  the  unauthorized  interference  of  Collard, 
availing  himself  of  his  position  as  clerk.  Park  J.  in  delivering 
his  opinion,  said :  "  There  was  no  delivery  to  the  sub-vendees,  and 
the  rule  is  clear  that  a  second  vendee^  who  neglects  to  take  either 
actual  or  constructive  possession^  is  in  the  same  situation  as  the  first 
vendee^  under  whom  he  claims :  he  gets  the  title  defeasible  on  the 
non-payment  of  the  price  by  the  first  vendee.  Craven  v.  Rider,  6 
Taunton,  433."  (y) 

§  776.  McEwan  v.  Smith  (z)  was  decided  in  the  House  of  Lords 
McEwan  ^^  1849.  The  facts  were  that  certain  sugars  were  im- 
V,  Smith,      ported  by  the  respondents  Smith,  and  warehoused  for 

(y)  See  Griffiths  v.  Perrjr,  ante,  §  773.  («)  2  H.  L.  Cas.  809. 
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their  account  by  their  agent  at  Greenock,  named  James  Effect  of 
Alexander,  in  a  bonded  warehouse  of  Little  &  Co.  The  order!'^ 
entry  on  the  warehouse  book  was,  ^^  Received  from  James  Alex- 
ander for  J.  &  A.  Smith."  The  respondents  sold  the  sugar  to 
Bowie  &  Co.,  and  gave  them  an  order  dated  15th  August,  1843, 
on  Alexander^  directing  him  to  deliver  to  the  purchasers  "  the  un- 
der-noted 42  hhds.  of  sugar,  ex  St.  Mary^  from  Jamaica,  in  bond." 
The  sale  was  for  a  bill  at  four  months.  Bowie  &  Co.  never 
claimed  the  delivery,  and  on  the  26th  September  one  of  the  ven- 
dors wrote  to  their  agent  Alexander,  ^^  I  have  just  heard  of  Bowie 
&  Co.'s  failure.  Take  immediate  steps  to  secure  our  42  hhds.  of 
sugar,  ex  St.  Mary^  lately  sold  them,  if  they  are  still  in  ware- 
house." In  the  mean  time,  however,  the  appellants  McEwan  had 
bought  the  sugar  from  Bowie  &  Co.,  and  on  the  25th  September 
they  sent  to  the  office  of  Alexander  and  produced  there  the  original 
delivery  order  of  Smith  &  Co.,  which  had  been  indorsed  to  them  by 
Bowie  &  Co.  Alexander's  clerk,  thereupon,  gave  them  this  note : 
^^  Delivered  to  the  order  of  Messrs.  McEwan  &  Sons,  this  date, 
forty-two  hogsheads  of  sugar,  ex  St.  Mary.  James  Alexander, 
per  J.  Adams."  Alexander,  when  he  received  Smith's  letter,  re- 
moved the  sugar  to  another  warehouse,  and  wrote  to  them  on  the 
27th  September :  "  The  order  for  these  sugars  was  presented  on 
the  evening  of  the  25th  inst.  in  the  usual  way ;  but  the  young  man 
that  came  with  it  from  the  agents  of  Messrs.  McEwan  said  that  he 
wished  them  put  in  my  books  as  delivered  to  these  gentlemen ;  and 
from  the  order  of  delivery  being  transferred  to  them,  my  young 
man  (for  I  was  not  within  at  the  time)  noted  in  the  little  book  in 
which  the  weights  are  taken  when  weighing  over,  *  delivered  to 
Messrs.  McEwan  per  order  of  25th  Sept.  1843,'  and  at  their 
request  he  gave  them  a  slip  of  paper  to  this  effect."  On  these 
facts  Messrs.  McEwan  claimed  that  the  goods  had  been  delivered 
to  them,  and  brought  their  action  in  Scotland  for  the  goods.  It 
seems  manifest,  on  the  face  of  the  transaction,  that  Messrs.  Mc- 
Ewan acted  under  the  mistaken  impression  that  Alexander  held 
the  goods  as  a  warehouseman,  for  they  only  applied  to  have  the 
entry  of  delivery  m<ide  on  his  books^  which  they  could  not  possibly 
have  considered  to  be  a  delivery  to  them,  if  they  had  known  that 
the  sugar  was  in  the  warehouse  of  Little  &  Co.  It  was  accordingly 
held  by  the  House  of  Lords  that  nothing  had  been  done  to  change 
the  possession  of  the  sugar  up  to  the  26th  September,  when  the 
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vendor  exercised  his  lien.  Several  of  the  learned  lords  gave  ex- 
positions of  the  nature  and  effect  of  delivery  orders,  and  of  deal- 
ings between  vendors  amd  sub-vendees,  in  constituting  delivery  of 
possession,  and  in  vesting  title  in  a  sub-vendee  as  against  the 
unpaid  original  vendor.  The  lord  chancellor  (Lord  Cottenham) 
first  said  of  the  note  given  by  Alexander's  clerk,  that  it  was  ^^  non- 
sense to  say  that  by  that  memorandum  the  goods  were  delivered.*' 
His  lordship  then  said  :  *'*'  First,  it  is  said  that  though  the  delivery 
note  does  not  p^iss  the  property  as  a  bill  of  lading  would  have 
passed  it,  by  being  indorsed  over  from  one  party  to  another,  still 
it  operates  as  an  estoppel  upon  the  party  giving  it,  so  far,  at  all 
events,  as  a  third  party  is  concerned ;  and  it  is  argued  that  it  is  a 
kind  of  fraud  for  a  person  to  give  a  delivery  note  which  the  per- 
son receiving  it  may  use  so  as  to  impose  upon  a  third  person,  and 
then  to  deprive  that  third  person  of  its  benefit.  But  that  .... 
merely  puts  the  argument  as  to  the  effect  of  a  delivery  note  in  an- 
other form,  and  it  assumes  that  such  a  document  has  all  the  effect 
of  a  bill  of  lading.  But  as  the  nature  and  effects  of  these  two 
documents  are  quite  different  from  each  other,  it  seems  to  me  that 
such  an  argument  has  no  foundation  at  all,  and  cannot  be  adopted 

without  converting  a  delivery  note  into  a  bill  of  lading It 

was  contended  that,  assuming  the  delivery  note  given  to  the  first 
vendee  to  have  no  effect  in  changing  the  property,  yet  if  the  second 
vendee  comes  to  the  original  vendor  and  obtains  a  new  order,  the 
vendor  cannot  afterwards  Bay  that  he  has  not  been  paid  by  the  first 
vendee,  and  so  defeat  the  title  of  the  second  vendee,  the  sale  to 
whom  he  had  in  fact  sanctioned  by  making  that  second  note,  and 
dealing  with  him  as  a  party  entitled  to  the  custody  of  the  goods. 
But  this  argument  is  answered  by  the  observation  that  Mr.  Alex- 
ander is  here  assumed  to  have  an  authority  which  in  fact  he  never 
possessed ;  for  in  truth  he  possessed  no  authority  but  that  which 
the  first  delivery  note  given  to  Bowie  &  Co.  had  conferred  upon 

him Supposing  the  note  of  25th  Sept.  to  have  been  signed 

by  Alexander  himself,  I  am  of  opinion  that  it  gave  the  second 
vendee  no  better  title  than  the  first  delivery  note  gave  to  Bowie  & 
Co.  It  is  not  possible  to  construe  this  note  as  a  dealing  between 
the  vendors  and  the  second  vendee^  when  in  fact  there  was  no  com- 
munication whatever  between  them."  Lord  Campbell  said :  "  The 
single  point  in  this  case  is,  whether  Smith  &  Co.,  the  respondents, 
the  original  vendors  of  the  goods,  retained  their  lien  upon  them. 
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....  If  a  bill  of  lading  is  given,  and  that  is  indorsed  for  a  valua- 
ble consideration,  that  would  take  away  the  right  of  the  vendor  to 
prevent  the  delivery  of  the  goods ;  but  that  is  not  so  with  a  de- 
livery order It  is  said  that  the  delivery  order  and  the  sub- 
sequent payment  of  the  price  by  the  second  vendee  take  away  the 
lien  of  the  vendors.  These  acts  do  not  seem  to  me  to  do  so ;  for, 
first,  this  price  was  not  paid  to  the  original  owners  ;  and  then  to 
treat  what  passed  between  other  people  as  an  estoppel  to  the  orig- 
inal otvners  is  to  give  the  delivery  order  the  effect  of  a  bill  of  lad- 
ing, and  thus  the  argument  again  and  again  comes  round  to  that 
point  for  which  no  authority  in  the  usage  of  trade  or  in  the  law 
can  be  shown."  (a)  As  to  the  true  nature  of  the  unpaid  vendor's 
right  on  the  goods  in  such  circumstances,  his  lordship  was  very 
emphatic  in  repudiating  any  supposed  analogy  with  stoppage  in 
transitu.  He  said:  ''Several  of  the  judges  in  the  court  below 
discuss  at  great  length  the  question  of  stoppage  in  transitu.  That 
doctrine  appears  to  me  to  have  no  more  bearing  on  this  case  than 
the  doctrine  of  contingent  remainder s.^^  It  was  in  his  lordship's 
opinion  clearly  the  revival  of  the  lien,  which  entitles  the  vendor 
to  exercise  his  right  on  goods  sold  originally  with  a  waiver  of  lien, 
if  the  buyer  becomes  insolvent  before  the  credit  expires.  (6) 

§  777.  In  Pearson  v.  Dawson  (<?)  the  facts  were  that  the  de- 
fendant sold  sugar,  held  in  his  own  bonded  warehouse,  pearson  ©. 
to  one  Askew,  and  took  an  acceptance  for  the  price.  ^*wsoii. 
Askew  resold  twenty  hogsheads  of  the  sugar  to  the  plaintiffs,  and 
gave  them  a  delivery  order  in  the  following  words :  "  Mr.  John 
Dawson  :  Please  deliver  to  Messrs.  Pearson  &  Hampton,  or  order, 
twenty  hogsheads  of  sugar,  ex  Orontes  [here  were  the  specified 
marks,  numbers,  &c.].  James  Askew."  This  order  was  handed 
by  the  plaintiffs  to  the  defendant,  who  wrote  in  pencil  on  his 
"  sugar  book  "  the  plaintiffs'  name  opposite  the  particular  hogs- 
heads resold.  No  one  could  take  the  hogsheads  out  of  the  ware- 
house without  paying  duty,  and  the  plaintiffs  having  sold  two  of 
the  hogsheads  gave  their  own  delivery  order  to  the  defendant  for 
them,  and  the  defendant  gave  the  plaintiffs  an  order  to  his  ware- 
houseman to  deliver  them,  and  the  plaintiffs  paid  the  duty  and 

(a)  See,  also,  Dixon  v.  BotOI,  8  Mo-        (c)  E.»  B.  &  £.  448 ;  27  L.  J.  Q.  B. 
Queen  H.  L.  Cas.  1.  248. 

(b)  [See  Arnold  v.  Delano,  4  Cnsh.  83, 
cited  ante,  §  767,  note  (c).] 
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took  them  away.  In  the  like  manner  other  hogsheads,  making 
altogether  eight  out  of  the  twenty,  had  been  taken  from  the  ware- 
house by  the  plaintiffs  when  Askew  become  insolvent ;  his  bills 
were  dishonored,  and  the  defendant  then  claimed  his  lien,  on  the 
twelve  remaining  hogsheads.  But  the  judges,  Lord  Campbell  C. 
J.  and  Coleridge  and  Erie  JJ.,  were  unanimously  of  opinion  that 
the  original  vendor  was  bound  to  state  to  the  plain ti  fib  his  objec- 
tions, if  he  had  any,  to  recognizing  the  delivery  order  given  by 
Askew  when  made  known  to  him,  and  that  having  by  his  con- 
duct given  an  implied  assent  to  the  resale,  he  had  lost  posses- 
sion and  right  of  lien,  and  could  not  contest  the  title  of  the  sub- 
vendee. 

§  778.  In  Woodley  v.  Coventry  (c?)  the  defendants,  com  fao- 
Vendor  in  tors,  sold  850  barrels  of  flour,  to  be  taken  out  of  a  larger 
iVestopped  quantity,  to  one  Clarke,  who  had  obtained  advances 
even  from  from  the  plaintiff  on  the  security  of  the  flour,  giving  to 
that  the  the  plaintiff  a  delivery  order  on  the  defendants.  The 
had  passed  plaintiff  Sent  the  order  to  the  defendants*  warehouse, 
contract^  and  lodged  it  there,  the  granary  clerk  saying,  ^^  It  is  all 
biiye^"*  right,"  and  showing  the  plaintiff  samples  of  the  flour 
Woodley  V.  ^^^^  ^  Clarke.  The  plaintiff  sold  the  flour  to  different 
Coventry,  persons,  and  the  defendants  delivered  part  of  it,  but 
Clarke  having  in  the  mean  time  absconded  and  become  bankrupt, 
the  defendants  refused,  as  unpaid  vendors,  to  part  with  any  more 
of  the  flour.  The  plaintiff  brought  trover,  and  it  was  contended 
for  the  defendants  that  the  estoppel  set  up  against  them  by  the 
plaintiff  could  not  prevail  against  the  rule  that  trover  will  not  lie 
where  the  property  is  not  vested ;  and  that  by  the  contract  be- 
tween the  defendants  and  Clarke  no  property  had  passed,  because 
the  sale  was  not  of  any  specific  flour,  but  of  flour  to  be  supplied 
generally,  in  accordance  with  the  samples.  But  the  court  held 
that  the  defendants  were  estopped  also  from  denying  that  the 
property  had  passed,  and  refused  to  set  aside  the  verdict  given  in 
plaintiff*s  favor.  Under  very  similar  circumstances,  the  queen's 
KnightB  V.  bench  held,  in  Knights  v.  Wiffen,  (g)  that  the  estoppel 
Wiffen.  ^qJ-  place  even  where  the  buyer  had  paid  the  price  be- 
fore presenting  the  delivery  order,  the  court  holding  that  the  buy- 
er^s  position  was  nevertheless  altered  through  the  defendant's  con- 
duct, because  the  buyer  was  thereby  induced  to  rest  satisfied  that 

(d)  2  H.  &  0.  164 ;  32  L.  J.  Ex.  186.  (e)  L.  B.  5  Q.  B.  660. 
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the  property  had  passed,  and  to  take  no  farther  steps  for  his  own 
protection,  (e^) 

§  779.  According  to  the  foregoing  authorities  an  unpaid  vendor 
in  actual  possession  of  the  goods  sold,  even  where  he  Proposi- 
has  relinquished  his  lien  by  the  terms  of  his  contract,  ^ucld^fJonj 
has  the  following  rights,  of  which  he  is  not  deprived  by  the  review 
assenting  to  hold  the  goods  as  bailee  of  the  buyer :  First,  thorities. 
If  the  controversy  be  between  the  unpaid  vendor  and  the  insolvent 
buyer,  or  the  assignees  of  the  latter,  the  vendor  may  refuse  to 
give  up  possession  of  the  goods  without  payment  of  the  price.  (/) 
(And  see  ante^  §  763,  as  to  antecedent  partial  deliveries  not  paid 
for.)  Secondly,  The  vendor's  remedy  will  not  be  impaired  by 
his  giving  a  delivery  order  for  the  goods  if  countermanded  before 
his  bailee  attorns  to  the  buyer.  (^)  Thirdly,  The  rights  of  the 
unpaid  vendor  are  the  same  against  a  sub-vendee  as  against  the 
original  buyer,  (A)  unless  he  be  precluded  by  the  estoppel  result- 
ing from  his  assent,  express  or  implied,  to  the  sub-sale  when  in- 
formed of  it.  (f)  These  rights  taken  in  connection  with  the 
remedy  by  resale,  and  the  vendor's  lien,  treated  of  in  the  two 
succeeding  chapters,  cover  almost  every  conceivable  controversy 
that  can  arise  relative  to  the  rights  of  an  unpaid  vendor  before 
the  buyer  has  obtained  actual  possession  of  the  goods,  (i^) 

§  780.  It  will  be  again  necessary  to  refer  more  particularly 
(^postj  ch.  iv.  on  Lien)  to  the  effect  of  delivery  orders,  but  before 
leaving  the  subject  of  estoppel,  attention  may  prbperly  be  directed 
to  the  cases  in  which  it  has  been  applied  to  warehouse-  Ware- 
men  and  bailees,  who  may  by  their  conduct  make  them-  Soa^^ki 
selves  responsible  to  sub- vendees  without  relieving  them-  f^^Jj^^^^®* 
selves  of  liability  towards  the  unpaid  vendor.  For  the  bailees  to 
doctrine  of  estoppel  in  general,  the  reader  is  referred  to  Ues. 


(e»)  [Voorhifl  v.  Olmstead,  66  N.  Y.  113. 
See  Farmeloe  v.  Bain,  L.  B.  1  C.  P.  D. 
446,] 

(/)  Tooke  V.  Hollingworth,  5  T.  R. 
215;  Bloxam  v.  Sanders,  4  B.  &  C.  941.; 
Miles  v.  Gorton,  2  Gr.  &  M.  504 ;  Town- 
ley  V,  Crnmp,  4  Ad.  &  E.  58 ;  Craven  v, 
Bjder,  6  Tannt  438 ;  Dodalej  v.  Yarley, 
12  Ad.  &  E.  632 ;  Yalpjr  v.  Oakeley,  16 
Q.  B.  941 ;  20  L.  J.  Q.  B.  380 ;  Griffiths  v. 
Perry,  1  E.  &  £.  680 ;  28  L.  J.  Q.  B.  204. 

ig)  McEwan  v.  Si^ith,  2  H.  L.  Gas. 

49 


309 ;  Griffiths  t;.  Perrjr,  1  E.  &  E.  680 ; 
[Keeler  v.  Goodwin,  HI  Mass.  490.] 

(A)  Graven  v.  Ryder,  6  Taunt.  433 ;  per 
Parke  B.  m  Dixon  v.  Yates,  5  B.  &  Ad. 
313 ;  McEwan  v.  Smith,  2  H.  L.  Gas.  309 ; 
Griffiths  V.  Perry,  1  E.  &  £.  680. 

(t)  Stoveld  V.  Haghes,  14  East,  308; 
Pearson  v.  Dawson,  E.,  B.  &  E.  448  ;  27 
L.  J.  Q.  B.  248. 

(|i)  [See  Farmeloe  v.  Bain,  1  G.  P. 
Div.  445;  Keeler  v.  Goodwin,  HI  Mass. 
490.] 
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the  notes  appended  to  the  case  of  Doe  v.  Oliver,  (Jfc)  in  Mr.  Smith's 
Principle  ^^U  valuable  book.  The  principle  was  thus  stated  by 
est^^e^  ^^^^  Denman  in  Pickard  v.  Sears :  (Z)  "  Where  one  by 
rests.  his  words  Or  conduct  wilfully  causes  another  to  believe 

in  the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  aa  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time.''  But  in  Freeman  r. 
Cooke  (m)  Parke  B.  said, — and  this  dictum  was  approved  by 
Chelmsford  L.  C.  in  Clarke  v.  Hart  (6  H.  L.  Cas.  633-656),  — 
that  ^^  in  most  cases  the  doctrine  in  Pickard  v.  Sears  is  not  to  be 
applied  unless  the  representation  is  such  as  to  amount  to  the  con- 
tract or  license  of  the  party  making  it.'*  (n) 

§  781.  In  Stonard  v.  Dunkin  (o)  the  defendant,  a  warehouse- 
Stonardv.  man,  gave  a  written  acknowledgment  that  he  held  a 
parcel  of  malt  for  the  plaintiff,  who  had  advanced 
housemen  money  on  a  pledge  of  it  to  one  Knight.  Knight  became 
^om  set-  bankrupt,  and  the  defendant  attempted  to  show  that  the 
ri°Sts^of^*  malt  had  not  been  measured,  and  that  the  property  in  it 
unpaid  therefore  passed  to  Knight's  assignees  ;  but  Lord  Ellen- 
ter  attorn-  borough  Said :  *^  Whatever  the  rule  may  be  between 
chaser  as  buyer  and  seller,  it  is  clear  that  the  defendants  cannot 
dee.^^'^'  ^^y  ^  ^^^  plaintiff  the  malt  is  not  yours,  after  acknowl- 
edging to  hold  it  on  his  account.  By  so  doing  they  attorned  to 
him,  and  I  should  entirely  overset  the  security  of  mercantile  deal- 
Hawesv.      ings  were  I  now  to  suffer  them  to  contest  his  title.^' 

Gotitr «     "^^^^  ^^®  ^^  followed  by  Hawes  v.  Watson  (p)  in 
Birnie.         the  king's  bench  in  1821,  and  by  Gosling  v.  Bimie  (q) 

{k)  2  Smith's  L.  C.  768  et  aeq,  28  Me.  528 ;  Woolej  v.  Chamberlain,  S4 

(/)  6  Ad.  &  E.  474.  V t  270-276 ;   Spiller  v.  Scribner,  36  lb. 

(m)  2  Ex.  654.  245;   Halloran  v,  Whiteomb,  43  IK  306, 

(n)  [Drew  v.  Kimball,  43  N.  H.  282,  in  812  ;    Kinney  v.  Farnsworth,   17  Conn. 

which  the  doctrine  of  estoppel   is  very  355;   Whitaker  v.  Williams,  20  lb.  98; 

fally  treated  and  the  cases  reviewed ;  Fall  Maple   v.    Knssart,  53    Penn.   St.    348 ; 

River  Nat  Bank  v.  Baffington,  97  Mass.  Brookman  v.  Metcalf,  4  Rob.   (N.  Y.) 

498,  500,  501;    Andrews    v,  Lyons,   11  568;   Hicks  v.  Cram,   17  Yt.  44S-455; 

Allen,  349  ;  Langdon  v,  Dond,  10  lb.  437 ;  Storrs  v.  Barker,  6  John.  Ch.  166 ;   Mar- 

Plnmer  v.  Lord,  9  lb.  455;   Andendried  shall  r.  Pierce,  12  N.  H.  133;  Roe  r.  Je- 

V,  Betteley,  5  lb.  384;  Erie  County  Say-  rome,  18  Conn.  138;  Noyes  v.  Ward,  19 

ings  Bank  v.  Roop,  48  N.  T.  292,  298 ;  lb.  250.] 

Montpelier  &  Wells  River  R.  R.  v,  Lang-  (o)  2  Camp.  344 ;  [Chapman  v.  Searie, 

don,  45  Yt.  137 ;   2  Sagden  Y.  &  P.  (8th  8  Pick.  38.] 

Am.  ed.^  743,  note  (u)   and   numerous  {p)  2  B.  &  C.  540. 

cases  there  dted ;   Copeland  v.  Copeland,  (q)  7  Bing.  339. 
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in  the  common  pleas  in  1881,  the  assent  of  the  wharfinger  in  the 
latter  case  being  by  parol.  Tindal  C.  J.  said :  "  The  defendant 
is  estopped  by  his  own  admissions,  for  unless  they  amount  to  an 
estoppel  the  word  may  as  well  be  blotted  from  the  law."  (g-*) 
The  rule  has  since  been  applied  in  very  many  cases,  among  which 
may  be  cited  Gillett  v.  Hill,  (r)  HoU  v.  GriflBn,  («)  Lucas  v.  Dor- 
rien,  (t)  and  Woodley  v.  Coventry  ;  (u)  and  it  was  recognized  in 
Swanwick  v.  Sothern,  (x)  in  the  elaborate  judgment  delivered  by 
Blackburn  J.  in  the  queen's  bench,  in  Biddle  v.  Bond,  (y)  and  in 
Knights  V.  Wiffen.  (a?) 

(q^)  [It  has  been  held  in  Nova  Scotia,  (r)  2  C.  &  M.  536. 

Liability  of     that  where   a  warehoaseman  {s)  10  Bing.  246. 

SS  to  TO-    receives  the  delivery  order  of  (/)  7  Taunt.  278. 

<1m.               a  vendor,  and  keeps  it  for  (u)  2  H.  &  C.  164,  and  32  L.  J.  Ex. 

over  a  month  in  his  possession  without  187. 

notifying  the  vendee  who  sent  the  order  (x)  9  Ad.  &  £.  895. 

to  him  that  the  property  is  not  the  prop-  (y)  6  B.  &  S.  225,  and  34  L.  J.  Q.  B. 

erty  of  the  party  by  whom  the  order  was  137.     See  the  same  principle  applied  in 

made,  he  is  liable  to  the  vendee  for  the  other  cases :  as  in  delivering  certificates  of 

goods  mentioned  in  such  order.    Twining  shares,  In  re  Bahia  &  San  Francisco  Ry. 

V.    Oxley,    2    Thompson,  18;  Davis  v.  Co.  L.  R.  3  Q.  B.  584;   Hart  v.  Frontino 

Browne,  9  U.  C.  Q.  B.  193 ;  Holton  t;.  Gold  Mining  Co.  L.  R.  5  Ex.  Ill;  or  in 

Sanson,  11  U.  C.  C.  P.  606;   Began  v.  issue  of  debentures,  Webb  v.  Heme  Bay 

The  Fredericton  Boom  Co.  2  Pugsley  &  Commiss'rs,  L.  R.  5  Q.  B.  642. 

Barbridge  (N.  B.),  165.]  (z)  L.  R.  5  Q.  B.  660 ;  ante,  §  778. 
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§  782.  We  have  seen  that  the  vendor  has  no  right  to  rescind 
the  sale  when  the  buyer  is  in  default  for  the  payment  of 

May  ven-  ,  ,  *    w 

dor  reseU  the  price,  (a)  and  this  suggests  at  once  other  important 
contmues  questions.  What  is  a  vendor  to  do  if  the  buyer,  after 
m  default?   ^q^j^  ^  ^j^q  ^^jq  goods  and  pay  the  price,  remains  in 

default  ?  Must  he  keep  them  until  be  can  obtain  judgment  against 
the  buyer  and  sell  them  on  execution  ?  What  if  the  goods  are 
perishable,  like  a  cargo  of  fruit ;  or  expensive  to  keep,  as  cattle  or 
horses?  May  the  vendor  resell?  And  if  so,  under  what  circum- 
stances and  with  what  legal  efiEect  ?  Before  attempting  to  give 
an  answer  to  these  questions,  let  us  see  how  the  law  stood  when 
Blackburn  on  Sales  was  published,  in  1845.  The  following  is  the 
Law  as  statement  of  the  learned  author:  ^*  Assuming  therefore 
BUckbiuTi  ^^^^  seems  pretty  well  established,  that  the  vendor's 
on  Sales,      rights  exceed  a  lien,  and  are  greater  than  can  be  attrib- 

(a)  Anlt,  §  764. 
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uted  to  the  assent  of  the  purchaser  under  the  contract  of  sale,  the 
question  arises,  how  much  greater  than  a  lien  are  they  ?  and  this 
is  a  question  that  in  the  present  state  of  the  law  no  one  will  yen- 
ture  to  answer  positively,  but,  as  has  already  been  said,  the  better 
opinion  seems  to  be  that  in  no  case  do  they  amount  to  a  complete 
resumption  of  the  right  of  property^  or  in  other  words,  to  a  right  to 
rescind  the  contract  of  sale^  but  perhaps  come  nearer  to  the  rights 
of  a  paumee  with  a  power  of  sahj  than  to  any  other  common  law 
rights.  At  all  events,  it  seems  that  a  resale  by  the  vendor,  while 
the  purchaser  continues  in  default,  is  not  so  wrongful  as  to  au- 
thorize the  purchaser  to  consider  the  contract  rescinded,  so  as  to 
entitle  him  to  recover  back  any  deposit  of  the  price,  or  to  resist 
paying  any  balance  of  it  still  due ;  nor  yet  so  tortious  as  to  de- 
stroy the  vendor's  right  to  retain,  and  so  entitle  the  purchaser  to 
sue  in  trover."  (6) 

§  783.  There  has  been  a  great  deal  of  authority  on  the  point 
since  the  publication  of  Blackburn  on  Sales,  and  it  will  Review  of 
be  convenient  first  to  refer  succinctly  to  the  decisions  Righ^"cwi- 
cited  by  that  learned  author.     Martindale  v.  Smith  (c)   2f^jg®^*\ 
may  ba  at  once  distinguished  from  all  the  other  cases   der  of 

.  ,  .  price  by 

cited,  by  the  circumstance  that  the  resale  in  that  case  buyer, 
was  made  after  the  buyer  had  tendered  the  price^  a  proceeding  to 
which  no  countenance  has  been  given  by  any  dictum  or  Nor  before 
any   decided   case.     To  the   latter  case  of  Ohinery  v.  default. 
Viall,  ((2)  to  be  examined  post,  the  same  remark  applies,  the  ven- 
dor having  resold  before  the  buyer  was  in  default.     In   Lanjffort 
Langfort  v.  Tiler,  (e)   Holt  C.  J.  ruled,  in  1706,  that  «•  Tiler. 
^^  after  earnest  given,  the  vendor  cannot  sell  the  goods  to  another 
without  default  in  the  vendee,  and  therefore  if  the  vendee  does 
not  come  and  pay  and  take  the  goods,  the  vendor  ought  to  go  and 
request  him,  and  then  if  he  does  not  come  and  pay,  and  take 
away  the  goods  in  convenient  time,  the  agreement  is  dissolved, 
and  he  is  at  liberty  to  sell  them  to  any  other  person."  (/)     We 
have  already  seen  that  by  the  law  as  now  settled  the  agreement 

(b)  Blackbam  on  Sales,  325.  (/)  [See  Neil  v,  Cbeves,  1  Bailey  (S.  C), 
(e)  1  Q.  B.  395.  537  ;  2  Kent,  495  ;  Girard  v.  Taggart,  5 
(d)  5  H.  &  N.  288 ;  29  L.  J.  Ex.  180.         Serg.  &  R.  19 ;  Dibble  v,  Corbett,  5  Bosw. 

(c)  1  Salk.  113,  cited  by  Lord  Ellen-  (N.  Y.)  202;  Newhall  r.  Vargaa,  15  Me. 
borough  in  Htnde  v.  Whitehouse,  7  East,  314,  325,  326 ;  Heiieman  v.  Berry,  32  U. 
571,  and  by  Littledale  J.  in  Blozam  t;.     C.  Q.  B.  518.] 

Sanders,  4  B.  &  C.  945. 
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is  not  dissolved  aocording  to  the  dictum  in  this  old  case,  (j/)  In 
Hore  «.  Hore  V.  Milner,  (A)  at  nisi  prias  in  1797,  Lord  KenyoQ 
^^^^^'  held  that  a  vendor  who  had  resold  had  estopped  him- 
self from  alleging  the  contract  to  have  been  an  ezecated  bargain 
and  sale,  and  could  only  recover  on  a  count  for  damages,  as  on 
Mertenso.  ^^  executory  agreement.  In  Mertens  tr.  Adoock,  (i)  in 
Adcock  1813,  Lord  EUenborough  held,  in  a  case  of  goods  sold 
at  auction,  with  deposit  of  part  of  the  price,  and  e3j>re99  reMerra- 
tion  of  power  to  resell,  that  the  resale  was  not  a  resdssion  of  the 
contract,  and  that  the  vendor  might  recover  on  a  count  for  goods 
oTerroied.  I>fti^ii^^  tmd  sold.  This  case  has  since  been  overruled. 
Hagedora  ^®®  Lamoud  V.  Davall,  §  786,  infra.  In  Hagedom  r. 
V.  Lung.  Laing  (i)  the  common  pleas  expressed  a  doubt  of  Ae 
correctness  of  Lord  Ellenborough's  ruling,  in  cases  where  there  is 
Greaves «.  ^^  express  reservation  of  the  power  to  resell.  In  Greaves 
Ashiin.  ^^  Ashlin,  (0  in  1813,  the  facts  were,  that  the  defendant 
sold  the  plaintiff  fifty  quarters  of  oats  at  45«.  6(1.,  and  resold  them 
on  the  buyer's  default,  at  51s.  per  quarter.  Lord  EUenborough 
held  the  sale  not  to  be  rescinded  by  the  resale,  and  the  plaintiff 
recovered  the  profit  on  the  resale. 

§  784.  Next  came  Maclean  v.  Dunn,  in  1828.  The  vendor  in 
Macieaa  v.  ^^^^  ^^^^  resold  the  goods  at  a  loss,  after  repeated  re- 
Dann.  quests  that  the  buyer  would  take  them.  Best  C.  J. 
gave  the  decision  of  the  court,  that  the  original  sale  was  not 
thereby  rescinded,  and  that  the  buyer  might  be  sued  in  assumpsit 
on  the  original  contract ;  and  the  reasoning  was  as  follows :  ^  It 
is  admitted  that  perishable  articles  may  be  resold.  It  is  difficult 
to  say  what  may  be  considered  as  perishable  articles  and  what 
not ;  but  if  articles  are  not  perishable,  price  is^  and  may  alter  in 
a  few  days  or  a  few  hours.  In  that  respect  there  is  no  difference 
between  one  commodity  and  another.  It  is  a  practice,  therefore, 
founded  on  good  sense,  to  make  a  resale  of  a  disputed  article,  and 
to  hold  the  original  contractor  responsible  for  the  difference.  The 
practice  itself  affords  some  evidence  of  the  law,  and  we  ought  not 
to  oppose  it  except  on  the  authority  of  decided  cases.  Those 
which  have  been  decided  do  not  apply We  are  anxious  to 

(g)  [See  NewhaU  r.  Vargas,  15  Me.  314,  (i)  4  Esp.  251. 

323.]  (k)  6  Taont.  162. 

(h)  1  Peake,  42,  note  (58,  note,  in  ed.  (/)  3  Camp.  426. 
1820). 
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confirm  a  rule  consistent  with  convenience  and  law.  It  is  most  con- 
venient that  when  a  party  refuses  to  take  goods  he  has  pur- 
chased, they  should  be  resold,  and  that  he,  should  be  liable  to  the 
loss,  if  any,  upon  the  resale.  The  goods  may  become  worse  the 
longer  they  are  kept,  and  at  all  events  there  is  the  risk  of  the 
price  becoming  lower."  (m)  In  Blackburn  on  Sales  it  is  said  of 
this  case,  that  ^^  the  dictum  of  the  court  goes  to  the  extent  that 
the  resale  was  perfectly  legal  and  justifiable  ;  probably  it  may  be 
so^  but  there  has  never  been  a  decision  to  that  extent,  (n) 

§  785.  In  Acebal  v.  Levy  (o)  the  common  pleas,  in  1884,  when 
Best  C.  J.  had  been  succeeded   by  Tindal  C.  J.,  and  ^^ebai «. 
when  Vaughan,   Bosanquet,  and  Alderson  JJ.  had  be-  ^^y- 
come  members  of  the  court,  subsequently  to  the  decision  in  Mac- 
lean V.  Dunn,  said  that  it  was  unnecessary  to  decide  ^'  whether  the 
plaintiff  can  or  cannot  maintain  the  count  for  goods  bargained  and 
sold,  after  he  has  resold  the  goods  to  a  stranger,  before  the  ac- 
tion brought,  —  a  question  which  does  not  go  to  the  merit,  but  is 
a  question  as  to  the  pleading  only,  for  there  can  be  no  doubt  but 
that  the  plaintiff  might,  after  reselling  the  goods,  recover  the  same 
measure  of  damages  in  a  special  count  framed  upon  the  refusal  to 
accept  and  pay  for  the  goods  bought^  (p)     In  Milgatev.   MUpatev. 
Kebble,  (j)  decided  in  the  common  pleas,  in  1841,  the   ^*^^^*- 
plaintiff  brought  trover  upon  the  following  facts.     The  J^^^^l  ^^ 
defendant  sold  to  the  plaintiff  his  crop  of  apples  for  38Z.,   ,^^n^ain 
to  be  paid  by  instalments  before  the  buyer  took  them  trover. 
away.     The  buyer  paid  337.  on  account,  and  gathered  the  apples 
on  the  1st  October,  leaving  them  in  the  defendant's  kiln.     On 
the  27th  December,  the  defendant  wrote  to  the  plaintiff  a  notice 
to  pay  for  them  and  take  them  away,  and  this  not  being  done,  the 
defendant  resold  the  apples  for  6Z.  on  the  22d  January.    The  jury 
found  that  a  reasonable  time  had  not  elapsed  before  the  resale, 
and  gave  a  verdict  for  5Z.  damages  to  the  plaintiff.     On   leave 
reserved,  a  motion  for  nonsuit  was  successful,  on  the  ground  that 
the  vendor's  right  of  possession  was  not  lost,  so  as  to  enable  the 

(m)  4  Bing.  722  ;  [Newhall  v,  Vargas,  (q)  3  M.  &  G.  100.    See,  also,  Bloxam 

15  Me.  314.]  V.  Sanders,  4  B.  &  C.  948,  and  Felthouse 

(n)  Blackbnrn,  p.  337.  v.  Bindley,  11  C.  B.  N.  S.  869  ;   31  L.  J. 

(o)  10  Bing.  376.  C.  P.  204 ;  ante,  §  40. 

[p)  [See  Newhall  v.  Vargas,  15  Me. 
314.] 
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plaintiff  to  maintain  trover  against  him.  In  this  case,  Tindal  G. 
Fittv.  Cas-  ^'  ^^^  ^^  buyer  was  in  the  condition  of  a  pledger^  who 
"o«^-  cannot  bring  trover.  In  Fitt  v.  Cassanet  (r)  the  sub- 
ject again  came  before  the  same  court,  in  1842,  but  the  bicts  did 
not  require  a  direct  decision  on  it,  though  the  judges  all  assumed 
it  to  be  settled  law  that  a  resale  would  be  legal,  after  a  refusal 
to  accept  on  the  part  of  the  purchaser.  Thus  stood  the  authori- 
ties in  1845,  and  one  of  the  points  in  dispute  was  settled  yery 
speedily  afterwards. 

§  786.  In  Lamond  v.  Davall,  («)  decided  in  1847,  the  vendor 
Lamond  v.  brought  assumpsit  for  shares  bargained  and  sold,  and 
^  ^^^  ;  ,  sold  and  delivered.  At  an  auction  sale  the  defendant 
accordance  had  become  the  buyer,  at  79Z.,  of  certain  shares,  one  of 
right  ex-  the  conditions  of  the  sale  being  that  the  goods  might  be 
serve^ir^  resold  unlcss  the  purchase-money  was  paid  on  the  fol- 
scinds  the  lowing  day,  the  bidder  so  making  default  being  answer- 
sale,  able  for  the  loss  on  the  resale.  The  vendor  resold  for 
63Z.  Erie  J.  nonsuited  the  plaintiff,  on  the  ground  that  this  res- 
ervation of  the  power  of  resale  was  in  effect  a  condition  for  making 
void  the  sale  on  default  of  the  buyer,  and  that  the  actual  resale 
had  rescinded  the  original  contract,  so  that  assumpsit  could  not 
be  maintained  on  it.  This  nonsuit  was  upheld  after  advisement, 
the  court  overruling  Mertens  v.  Adcock  (f)  and  confirming  the 
dictum  of  Gibbs  C.  J.  in  Hagedorn  t;.  Laing.  (t^)  Lord  Denman 
C.  J.  said :  ^'  It  appears  to  us  that  a  power  of  resale  implies  a 
power  of  annulling  the  first  sale,  and  that  therefore  the  first  sale 
is  on  a  condition^  and  not  absolute.  There  might  be  inconven- 
ience to  the  vendor  if  the  resale  was  held  to  be  by  him  as  agenJt 
for  the  defaulter^  and  there  is  injustice  to  the  purchaser  in  holding 
him  liable  for  the  full  price  of  the  goods  sold,  though  he  cannot 
have  the  goods,  and  though  the  vendor  may  have  received  the  full 
price  from  another  purchaser.  This  inconvenience  and  injustice 
would  be  avoided  by  holding  that  the  sale  is  conditioned  to  be 
void  in  case  of  default,  and  that  the  defaulter  in  case  of  resale 

is  liable  for  the  difference  and  expenses In  Maclean  v. 

Dunn  (x)  the  action  for  damages  for  the  loss  on  resale  is  spoken 
of  as  the  proper  course,  where  the  power  of  resale  is  exercised 

(r)  4  M.  &  0.  898.  (u)  6  Taunt.  162. 

(«)  9  Q.  B.  1030.  (x)  4  Bing.  722. 

(0  4  Esp.  25l'. 


PABTI.]  BEMEDIES  AGAINST  THE  GOODS. — BESALE.  777 

without  an  express  stipulation  for  it."  The  paint  here  decided 
is,  that  where  there  is  a  resale  on  the  buyer's  default  in  accord- 
ance with  an  express  reservation  of  that  right  in  the  original  con- 
tract, the  sale  is  rescinded,  (y)  The  dicta  are,  that  the  vendor's 
remedy  in  case  of  resale  at  a  loss  is  a  special  action  for  damages 
for  the  difference  in  price  and  the  expenses,  whether  there  has  or 
has  not  been  an  express  reservation  of  the  right  of  resale. 

§  787.  When  the  sale  is  thus  conditional,  the  vendee's  rights 
are  very  different  frooi  those  which  exist  in  the  absence  _       , 
of  an  express  reservation  of  power  to  resell,  and  he  is  in  rights  on 
duriori  catu.     He  runs  all  the  risk  of  resale  without  the  same 
any  chance  of  profit,  for  he  has  clearly  no  right  to  the  there  has 
surplus  if  the  goods  are  sold  for  a  higher  price  at  the  re-  ^m*,^^^' 
sale,  (z)    But  where  such  express  reservation  does  not  ex-  ejv»t»oni 
ist,  the  effect  of  a  resale  not  being  to  rescind  the  sale,  the  power  of 
goods  are  sold  by  the  unpaid  vendor,  qitd  pledgee,  and  as  in  the'con- 
though  the  goods  had  been  pawned  to  him :  they  are  sold    "'^  ^"*' 
as  being  the  property  of  the  buyer,  who  is  of  course  entitled  to 
the  excess  if  they  sell  for  a  higher  price  than  he  agreed  to  give,  (a) 
The   cases  of  Valpy  v.  Oakeley  (6)   and   Griffiths  v.  Modem 
Perry,  (<?)  cited  in  the  preceding  chapter,  §§  772,  778,  cide'that 
decide  that  in  an  action  by  the  buyer,  on  the  contract^  no"riKht**to 
against  the  unpaid  vendor  for  non-delivery,  whether  the  reneiron 
sale  was  of  specific  goods  or  of  goods  to  be  supplied,  the  default, 
buyer  can  only  recover  the  actual  damages,  that  is  the  difference 
between  the  contract  price  and  the  market  value ;  and  to  this  ex- 
tent the  buyer's  right  is  plain,  because  the  effect  of  his  ^^^  .^  ^^^ 
default  was  not  to  rescind  the  contract,  and  he  is  entitled  ways  liable 

for  nomi- 

to  any  profit  on  the  resale.     But  the  cases  go  farther,   nai  dam- 

afires  even 

and  decide  expressly  that  the  vendor  has  no  right  to  re-  iTno'act. 
sell,  for  they  determine  that  he  is  responsible  for  nomi-  ^^  ^e™' 
nal  damages  where  there  is  no  difference  in  these  values.   P"*^«"- 

§  788.  In  the  United  States  the  law  is  somewhat  different,  and 
in  Dustan  v.  Mc  Andrew  (d)  was   thus -stated:   "The  La^jn 
vendor  of  personal  property  in  a  suit  against  the  vendee  America. 

(y)  [See  Priest  v.  Wheeler,  101  Mass.    Yalpy  v.  Oakelej,  and  Griffiths  v.  Perry, 
479  ;  Warden  v.  Marshall,  99  Mass.  305.]    ante,  §§  772,  778. 

(z)  Sngd.  on  Vendors,  p.  39  (Uth  ed.).        (6)  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380. 
(a)  GreaTes  v.  Ashlin,  3  Camp.  426;        (c)  1  E.  &  £.  680;  28  L.  J.  Q.  B.  204. 

(rf)  44  N.  Y.  72. 
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McAn-  "'  '^^  "^*'  ^^'"^8  ^^^  pa-ying  for  the  property  has  the  choice 
drew.  ordinarily  of  one  of  three  remedies :  Ist,  He  may  store 

or  retain  the  property  for  the  vendee  and  sue  him  for  the  entaie 
price  ;  2d,  He  may  sell  the  property,  acting  as  the  agent  for  this 
purpose  of  the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  of  resale ;  («)  or  3d,  He  may  keep 
the  property  as  his  own  and  recover  the  difference  between  the 
market  price  at  the  time  and  place  of  delivery  and  the  contract 
price,  (e^) 

§  789.  Where  an  unpaid  vendor,  after  delivery  of  the  goods  to 
When  ^^^  buyer,  tortiously  retakes  and  resells  them,  the  law 
vendor  tor-  jg  equally  Well  settled  that  the  contract  is  not  rescinded, 

tiously  re-  ^         "^ 

takes  and  the  vendor  may  still  recover  the  price,  while  the 

goods  _  ,        ,  ,  , 

after  de-  buyer  may  maintain  an  action  in  trover  for  the  con- 
legaTef-^  vcrsion.  In  these  cases  neither  party  can  set  up  his  own 
feet.  right  as  a  defence  in  an  action  by  the  other,  but  must 

,   (e)  [Sargent  J.  in  Grordon  v.  Norris,  49  McLean  r.  Richardson,  127  BCass.   339. 

N.  H.  383 ;  Ladd  J.  in  Haines  v.  Tucker,  In  Bagley  v.  Findlaj,  82  SI.  524,  Dickey 

50  lb.  313;  Whitney  v,  Boardman,  118  J.  said:  "In  snch  case,  the  rendor  takea 

Mass.  242,  247  ;  Hayden  v.  Demets,  53  N.  the  position  of  agent  for  the  yendee,  and 

Y.  426;   Schultz  v.  Bradley,  4  Daly  (N.  is  held  to  the  same  degree  of  care,jiidg- 

Y.),  29 ;   Camp  v.  Hamlin,  55   Ga.  259 ;  ment,  and  fidelity  that  is  im- 


Shawhan  v.  Van  Nest,  25  Ohio  St.  490;  posed  by  the   law  upon  an    dorwhw  kt 

15  Am.  Law  Reg.  N.  S.  153,  160,  cited  agent  put  in  the  custody  of   '•••"■- 

and  stated  ante,  §  763  note  (s).     It  is  such  goods  in  such  condition  with  instrne- 

said  by  Chancellor  Kent,  that  "  the  usage  tions  to  sell  them  to  the  best  adranta^" 

on  the  neglect  or  refusal  of  the  buyer  to  The  law,  howerer,  has  established  no  par- 

_    ^  come  in  a  reasonable  time  af-  ticular  mode  of  resale.    The  seller  on  the 

iLsnt  ou 

right  of  ter  notice,  and  pay  for  and  resale  must  dispose  of  the  goods  in  good 

""^•*  take  the  goods,  is  for  the  ven-  faith,  in  the  mode  best  calcu-         B--tie-. 

dor  \o  sell  the  same  at  auction,  and  to  lated  to  produce  their  Talue,   lar  mode  of 


hold  the  buyer  responsible  for  the  defi-  whether  it  be  at  public  anc- 

ciency  in  the  amount  of  sales."    2  Kent,  tion,  by  a  broker,  or  in  any  other  mode 

504 ;    Sands   v.    Taylor,  5    John.    395  ;  that  can  and  should  be  reasonably  adopted. 

Adams  t;.  Mirick,  cited  in  5  Serg.  &  R.  Crooks  o.  Moore,  1  Sandf.  297;  Conway  r. 

32  ;  Girard  v.  Taggart,  lb.  19 ;  M'Combs  Bush,  4  Barb.  564 ;  Pollen  r.  Le  Roy.  30 

p.  M'Kennan,  2  Watts  &  S.  216 ;  East-  N.  Y.  549 ;  Applegate  v.  Hogan,  9  B.  Moo. 

man   J.  in   Warren  o.  Buckminster,  24  69 ;  Haines  v.  Tucker,  50  N.  H.  307,  313. 

N.  H.  336,  344 ;  Pollen  v.  Ije  Roy,  30  N.  As  to  the  necessity  for  the  rendor  to  gire 

Y.  549 ;  Cranberry  v.  Frierson,  2  Baxter  the  purchaser  notice  of  the  purpose  to  re> 

(Tenn.),  326 ;  Consinery  v.  Pearsall,  8  J.  sell,  see  Ladd  J.  in  Haines  p.  Tucker,  50  N. 

&  Sp    113;   Smith  v.  Pettee,  70  N.  Y.  H.313;  Redmond  v.  Smock,  28  Ind.  365 ; 

IS;   Tilt  o.  La  Salle   Silk  Mfg.  Co.   5  Saladin v. Mitchell, 45 111. 80 ;  Rosenbanms 

Daly,  19;  McGibbon  v.  Schlessinger,  18  v.  Weeden,  18  Grattan,  785;  Whitney  v. 

Hun,  225  ;   Policy  v,  Waterhouse,  3  Al-  Boardman,  supra;  Ullman  v.  Kent,  60  111. 

len  (N.  B./,  291 ;  Kaufman  v.  Austin,  57  271 ;  George  v.  Glass,  14  U.  C.  Q.  B.  514.] 

Ga.  87;  Camp  v.  Hamlin,  55  lb.  259;  (ei)  [Hayden  t;.  Demets,  53  N.  Y.  42e.] 
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bring  his  cross-action.  If,  however,  from  the  nature  of  the  con- 
tract or  the  dealings  between  the  parties,  the  yeudor  who  has  re- 
sold is  in  such  a  condition  as  to  be  unable  to  maintain  a  cross-ac- 
tion for  the  price,  then  the  buyer's  damages  in  trover  will  not  be 
the  whole  value  of  the  goods  converted,  but  only  the  actual  dam- 
ages, namely,  the  value  of  the  goods,  after  deductiug  the  price  due. 
The  authorities  in  support  of  these  conclusions  are  the  follow- 
ing:— 

§  790.  In  Stephens  v,  Wilkinson,  (/)  to  an  action  on  a  bill  of 
exchange,  the  defence  was  that  the  bill  was  given  for  Stephens©. 
goods  sold,  which  the  plaintiff  had  tortiously  retaken  Wilkinson. 
from  the  defendant  two  months  after  the  delivery.  This  defence 
was  held  bad,  because  the  tortious  retaking  did  not  authorize  the 
buyer  to  consider  the  contract  as  rescinded ;  he  must  pay  the 
price,  and  seek  his  remedy  by  action  in  trespass  for  the  retaking 
of  his  goods,  inasmuch  as  the  consideration  for  the  bill  of  exchange 
had  not  wholly  failed,  the  buyer  having  enjoyed  the  consideration 
for  some  time  after  the  sale.  Lord  Tenterden  said  :  '*  The  per- 
son who  bought  the  goods  paid  part  of  the  purchase-money,  and 
gave  this  bill  for  the  residue  ;  had  possession  of  the  goods  deliv- 
ered to  him ;  kept  them  for  two  months,  and  was  then  dispossessed 
by  the  vendor ;  and  it  is  said  that  entitles  the  defendant  to  refuse 
to  pay  the  bill.  I  am,  however,  inclined  to  think  that  in  point  of 
law  that  is  not  so,  but  that  the  vendee's  remedy  is  by  an  action  of 
trespass.  In  that  action  he  will  be  entitled  to  recover  a  full  com- 
pensation for  the  injury  which  he  sustained  by  the  wrongful  seiz- 
ure of  the  goods,  and  their  value  will  be  the  measure  of  damages." 
Park  J.  also  held  that  there  was  not  a  total  failure  of  considera- 
tion, so  that  of  course  the  defence  was  unavailing  against  a  bill  of 
exchange  (because  no  partial  failure  of  consideration,  except  for 
an  ascertained  liquidated  sum,  is  a  good  defence  in  an  action  on  a 
negotiable  instrument)  ;  (^)  but  that  great  judge  gave  the  follow- 
ing as  the  rule  of  law :  ^^  No  case  has  been  cited,  and  no  dictum 
which  confirms  the  position  that  the  retaking  of  the  goods  by  the 
vendor  may  be  treated  by  the  vendee  as  a  dissolution  of  the  con- 
tract. If  the  goods  are  delivered  by  the  vendor,  and  taken  pos- 
session of  by  the  vendee,  his  title  to  them  is  complete ;  the  con- 
sideration for  the  price  is  then  perfect.  If  they  are  afterwards 
forcibly  taken  by  the  vendor,  the  vendee  may  maintain  trespass, 

(/)  2  B.  &  Ad.  320.  {g)  Bjles  on  BiUs,  126  (9th  ed.). 
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and  the  measure  of  the  damages  would  be  the  vahie  of  the  goods 
at  the  time  of  the  retaking ;  whereas,  if  he  may  treat  the  retak- 
ing of  the  goods  as  a  rescinding  of  the  contract,  it  follows  as  a 
consequence  that  he  would  be  entitled  to  recover  the  whole  por- 
chase-money,  or  the  value  of  the  goods  as  agreed  upon  at  the  time 
of  the  sale,  notwithstanding  he  may  have  had  the  use  of  them  in 
the  interval  between  the  sale  and  the  retaking,  and  though  they 
may  be  actually  deteriorated  in  value,  as  they  would  be  if  they 
were  of  a  perishable  nature.  In  point  of  law  the  ntuatian  t«  Oum  : 
the  vendee  has  had  all  he  was  entitled  to  by  the  contract  of  sale^  <md 
he  must  therefore  pay  the  price  of  the  goods.  He  may  bring  tre^ 
pass  against  the  vendors  for  taking  possession  of  them  again,  and 
may  recover  the  actual  value  of  the  goods  at  the  time  they  were 
taken.^^ 

§  791.  The  converse  of  this  case  came  before  the  exchequer  in 
oaiard  V.  l^^l*  ^^  Gillard  v.  Brittan  (A)  the  action  was  by  the 
Brittan.  buyer  for  damages  in  trespass  de  bonis  asportatis.  The 
facts  were  that  the  defendant,  to  whom  the  plaintiff  was  indebted 
for  goods  sold,  went  in  pursuit  of  the  latter  (who  had  sold  off  his 
furniture  and  left  his  home  secretly),  and  having  traced  him  to 
a  distant  place,  went  into  the  premises  of  the  plaintiff^s  brother- 
in-law,  accompanied  by  some  police  officers,  and  retook  some  of 
the  goods  sold,  which  he  identified.  The  learned  judge  at  nisi 
prius  (Wightman  J.)  told  the  jury  that  in  estimating  the  dam- 
ages, they  must  take  into  consideration  the  plaintiff's  debt  to  the 
defendant,  which  woiild  be  reduced  pro  tanto  by  the  yalue  of  the 
goods  retaken.  The  jury  found  a  verdict  for  the  defendant.  This 
ruling  was  held  wrong.  Lord  Abinger  C.  B.  said :  ^*  It  would 
lead  to  the  consequence  that  a  party  may  set  off  a  debt  due  in 
one  ease  against  damages  in  another.  The  verdict  in  this  ease  does 
not  at  all  affect  the  right  of  the  defendant  to  recover  the  whole  6TL 
due  to  him  from  the  plaintiff*  The  learned  judge  was  therefore 
clearly  in  error."  Alderson  B.  said  that  the  debt  due  by  the 
plaintiff  **  ought  to  have  been  excluded  altc^ther,  otherwise  it  is 
equivalent  to  allowing  a  set-off  in  trespass." 

§  792.  But  in  Chinery  v.  Viall,  (%)  in  1860,  the  exchequer  of 
oNnaji^  pleas  held  the  contrary,  on  the  following  state  of  facts. 
Where  ^^^  defendant  had  made  a  tortious  resale  of  certain 
tortfousiy     sli^QP  sold  by  him  to  the  plaintiff,  and  the  buyer's  deo- 

(A)  8  Ai.  &  W.  576.  (i)  6  H.  &  N.  288;  29  L.  J.  Ex.  180 
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laration  contained  two  counts,  one  on  the  contract,  for  f^J®"^*^^" 
non-delivery,  and   the  other  in  trover.     On   the   first  Uvery. 
count  there  was  a  verdict  for  5Z.,  being  the  excess  in  the  market 
value  of  the  sheep  over  the  price  at  which  they  had  been  bought. 
On  the  second  count  there  was  a  formal  verdict  for  1182. 19«.,  the 
whole  value  of  the  sheep,  without  deducting  the  unpaid  price,  with 
leave  reserved  to  the  defendant  to  move  for  a  verdict  in  his  favor 
on  that  count,  or  to  reduce  the  damages.     The  court  held  the 
count  in  trover  maintainable,  in  which  opinion  it  was  stated  by 
Bramwell  B.  when  delivering  the  judgment,  that  Blackburn  J. 
concurred :  and  on  the  question  of  damages  it  was  held  that  the 
plaintiff  could  only  recover  the  actual  loss  sustained,  not  the  whole 
value  of  the  sheep  for  which  he  had  not  paid ;  and  the  damages 
were  reduced  to  5L     In  this  case,  Gillard  v.  Brittan  (k^   Observa- 
was   cited   by   counsel,   and   not  overruled.     The   two   GnuM%. 
cases,  however,  are  quite  distinguishable.     In  Gillard  v,   ^Jd  Chin- 
Brittan  each  party  was  entitled  to  his  cross-action,  the  eryv.vuii. 
vendor  for  the  price,  the  buyer  for  the  goods,  which  had  passed 
into  his  ownership  and  actual  possession.    But  in  Chinery  v.  Viall 
the  ratio  decidendi  was  that  the  vendor  could  not,  by  reason  of  his 
conversion  before  delivery,  maintain  a  cross-action  for  the  price, 
and  therefore  ex  necessitate  it  must  be  allowed  for  in  calculating 
the  buyer's  damages  in  his  action,  for  otherwise  the  buyer  would 
get  the  goods  for  nothing. 

§  798.  On  the  point  decided  in  Chinery  v.  Viall,  namely,  that 
in  an  action  of  trover  the  measure  of  damages  is  not   Damages 
always  the  full  value  of  the  goods,  and  that  a  party   in  trover 
cannot  recover  more  by  suing  on  the  tort  than  on  the  the  full 

v&lue  d( 

contract,  but  that  the  actual  damage  only  ought  to  be   the  goods 
given  in  either  action,  the  case  has  met  with  full  ap-   ^^^^"^  • 
proval  in  subsequent  decisions.     It  was  followed  by  the  common 
pleas  (Williams  J.  (2i«.),  in  Johnson  v.  Stear,  (?)  which  j^hnson 
was  an  action  in  trover  for  a  conversion  of  a  pledge  by  ^'  stesr. 
the  pawnee,  the  court  holding  that  only  nominal  damages  could  be 
recovered,  the  pledge  being  insufficient  to  satisfy  the  debt :  and 
Johnson  v.  Stear  was  followed  in  its  turn  ^by  the  queen's  bench  in 
Donald  v.  Suckling,  (m)  and  by  the  exchequer  chamber  in  Hal- 

{k)  8  M.  &  W.  575.  (m)  7  B.  &  S.  783;  85  L.  J.  Q.  B.  232. 

(/)  15  C.  B.  N.  S.  330;  83  L.  J.  C.  P. 
130. 
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Haiiidayc  ^^^^7  ^»  Holgate,  (n)  with  this  modification,  that  not 
Hoigate.  even  nominal  damages  are  recoverable  in  such  an  ac- 
tion, if  the  pledgee  has  not  receiyed  fall  payment.  In  Page  r. 
p  ^  Cowasjee  (o)  the  cases  were  all  reviewed,  and  the  court 
CowMjee.  after  determining,  as  a  matter  of  fact,  that  the  buyer  of 
a  vessel  was  not  in  default  under  the  circumstances  as  proven  in 
the  case,  and  that  the  vendor  had  acted  tortiously  in  retaking  the 
vessel  out  of  the  buyer's  possession  and  reselling  it,  held  the  legal 
effect  to  be,  that  the  contract  was  not  rescinded,  that  the  vendor 
could  recover  the  price,  and  that  the  buyer  cotUd  not  $et  up  the 
resale  in  defence^  but  must  bring  his  cross-action  for  damages  for 
the  tortious  retaking  and  resale,  which  damages  would  probably 
be  measured  by  the  price  obtained  at  the  resale. 

§  794.  The  following  summary  of  the  law  is  submitted  as  fairly 
Summary  resulting  from  the  foregoing  authorities :  First.  A  re- 
ruies^f  ®*^®  ^y  *'^®  vendor  on  default  of  the  purchaser  rescinds 
law  reia-  the  original  sale,  when  the  right  of  resale  was  expressly 
sales  by  reserved  in  the  original  sale ;  (jt?)  but  not  in  the  absence 
of  such  express  reservation.  (9)  Secondly.  The  ven- 
dor's remedy,  after  a  resale  under  an  express  reservation  of  that 
right  against  a  purchaser  in  default,  is  a  special  action  for  dam- 
ages for  the  loss  of  price  and  expenses  of  the  resale,  (r)  If  the 
goods  fetch  a  profit  on  the  resale,  the  buyer  derives  no  benefit 
from  it,  except  as  showing,  by  way  of  defence,  that  his  default  has 
caused  no  damage  to  the  vendor.  («)  Thirdly.  The  vendor  s 
remedy,  after  a  resale  made  in  the  absence  of  an  express  resei^ 
vation  of  that  right,  is  assumpsit  on  the  original  contract,  which 
was  not  rescinded  by  the  resale.  And  in  this  action  he  may  either 
recover  as  damages  the  actual  loss  on  the  resale  composed  of  the 
difference  in  price  and  expenses,  (^)  or  he  may  refuse  to  give 
credit  for  the  proceeds  of  the  resale,  and  recover  that  whole  price, 
leaving  the  buyer  to  a  cross-action  for  damages  for  the  resale,  (ji) 
And  this  rule  prevails  even  in  cases  where  the  vendor  has  tor- 

(n)  L.  R.  3  Ex.  299.  (r)  Lamond  v.  Dayall,  9  Q.  B.  1030. 

(0)  L.  R.  1  P.  C.  App.  127  ;   3  Moore  («)  Sugd.  on  Vendors,  39. 

P.  C.  N.  S.  499.  (0  Maclean  v.  Dunn,  4  Ring.  722 ;  [New- 

(p)  Lamond  v,  Dayall,  9  Q.  B.  1030.  hall  v.  Vargas,  15  Maine,  314.] 

{q)  Maclean  v.  Dann,  4    Ring.   722 ;  (u)  Stephens  v.  Wilkinson,  2  B.  &  Ad- 
Stephens  V,  Wilkinson,  2  B.  &  Ad.  320 ;  320,  and  Page  v.  Cowasjee,  L.  R.  1  P.  C 
Gillard  v.  BritUm,  8  M.  &  W.  575 ;  Page  127. 
V.  Cowasjee,  L.  R.  1  P.  C.  App.  127;  3 
Moore  P.  C.  N.  S.  499. 
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tiously  retaken  and  resold  the  goods  after  their  delivery  to  the 
purchaser.  (2;)  Fourthly.  In  the  case  of  resale,  a  buyer  in  default 
cannot  maintain  trover  against  the  vendor,  being  deprived  by  his 
default  of  that  right  of  possession  without  which  trover  will  not 
lie.  (y)  Fifthly.  A  buyer,  even  if  not  in  default^  has  no  right  to 
treat  the  sale  as  rescinded  by  reason  of  the  vendor's  tortious  re- 
sale ;  and  cannot  get  back  any  part  of  the  price  paid,  nor  refuse 
to  pay  the  remainder  when  due.  His  only  remedy  is  a  cross  ac- 
tion in  damages.  (2)  Sixthly.  A  buyer  not  in  default  may  main- 
tain trover  against  a  vendor  who  has  tortiously  resold,  and  the 
vendor  cannot  have  the  unpaid  price  deducted  from  the  damages, 
but  must  bring  his  cross-action ;  (a)  but  if  the  vendor  is  unable 
to  maintain  a  cross-action  for  the  price,  then  the  buyer's  recov- 
ery in  trover  will  be  limited  to  the  actual  damage  suffered, 
namely,  the  difference  between  the  market  value  of  his  goods 
which  have  been  resold  and  the  unpaid  price.  (&)  Seventhly. 
An  unpaid  vendor,  with  the  goods  in  his  possession,  has  more 
than  a  mere  lien  on  them  ;  he  has  a  special  property  analogous  to 
that  of  a  pawnee.  But  it  is  a  breach  of  his  contract  to  resell  the 
goods,  even  on  the  buyer's  default,  for  which  damages  may  be 
recovered  against  him  ;  but  only  the  actual  damage  suffered,  that 
is,  the  difference  between  the  contract  price  and  the  market  value 
on  the  resale  ;  and  if  there  be  no  proof  of  such  difference,  the  re- 
covery will  be  for  nominal  damages  only.  ((?) 

§  795.  Where  there  has  been  a  resale,  the  title  of  the  second 
purchaser  depends  on  the  fact  whether  the  first  buyer  Title  of 
was  in  default,  for  if  not,  we  have  seen  that  he  may  ^chaser 
maintain  trover.     The  subject  was  touched  on  in  Gos-  ^^  resale. 
ling  V.  Birnie,  (c?)  which  went  off  on  the  point  of  estoppel,  so  that 
nothing  was  decided  on  it. 

{x)  Stephens  v.  WilkinBon,  2  B.  &  Ad.  (6)  Chinery  v.  Viall,  5  H.  &  N.  288; 

320,  and  Page  v.  Cowasjee,  L.  R.  1  P.  C.  29  L.  J.  Ex.  180. 

127.  (c)  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  20 

(y)  Milgate  v.  Kebble,  3  M.  &  G.  100.  L.  J.  Q.  B.  380;  Griffiths  v.  Perry,  1  E.  & 

(«)  Martindale  o.  Smith,  1  Q.  B.  895;  E.  680;  28  L.  J.  Q.  B.  204.    [See  Ogg  v. 

Stephens  v.  Wilicinson,  2  B.  &  Ad.  320 ;  Shnter,  1  C.  P.  DIt.  47,  cited  ante,  §  399, 

Page  V.  Cowasjee,  L.  R.  1  P.  C.  App.  127  ;  note  (h),] 

3  Moore  P.  C.  N.  S.  449.  (d)  7  Bing.  339. 

(a)  Gillard  v.  Brittan,  8  M.  &  W.  575. 
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§  796.  A  LIEN  in  general  may  be  defined  to  be  a  right  of  re- 
taining property  until  a  debt  due  to  the  person  retaining  ^j^^  ^^ 
it  has  been  satisfied  ;  (a)  and  as  the  rule  of  law  is,  that  fi°***^- 


(a)  Hammonds  v.  Barclay,  2  £ast,  235 ; 
[Shaw  C.  J.  in  Arnold  v.  Delano,  4  Cush. 
38  ;  Meany  v.  Head,  I  Mason,  319  ;  Ne- 
vius  V,  Schofield,  2  Fugsley  v.  Burbridge 
(N.  B.),  435.  In  Arnold  v.  Delano,  4  Cush. 
33,  Shaw  C.  J.  said :  "  There  is  mani- 
festly a  marked  distinction  between  those 
acts,  which,  as  between  the  vendor  and 
vendee  upon  a  contract  of  sale,  go  to 
make  a  constructive  delivery,  and  to  vest 
the  property  in  the  vendee,  and  that  actual 
delivery  by  the  vendor  to  the  vendee  which 
puts  an  end  to  the  right  of  the  vendor  to 
Lien,  nftt-  bold  the  goods  as  security  for 
nieof.  the  price.     When  goods  are 

sold,  and  there  is  no  stipulation  for  credit 
or  time  allowed  for  payment,  the  vendor  has 
by  the  common  law  a  lien  for  the  price ; 
in  other  words,  he  is  not  bound  actually 
to  part  with  the  possession  of  the  goods 
without  being  paid  for  them.  The  term 
lien  imports  that  by  the  contract  of  sale 
and  a  formal  symbolical,  or  constructive 
delivery,  the  property  has  vested  in  the 
vendee,  because  no  man  can  have  alien  on 
his  own  goods.  The  very  definition  of 
lien  is  a  right  to  hold  goodH,  the  property 
of  another,  in  security  for  some  debt,  duty, 
or  other  obligation.  If  the  holder  is  the 
owner,  the  right  to  retain  is  a  right  inci- 
dent to  the  right  of  property ;  if  he  have 
had  a  lien,  it  is  merged  in  the  general 
property.  A  lien  for  the  price  is  incident 
to  the  contract  of  sale,  when  there  is  no 
stipulation  therein  to  the  contrary^  be- 

60 


cause  a  man  is  not  required  to  part  with 
his  goods  until  he  is  paid  for  them.  But 
conventio  legem  vincet;  and  when  a  credit 
is  given  by  agreement,  the  vendee  has  a 
right  to  the  custody  and  actual  posses- 
sion on  a  promise  to  pay  at  a  future  time. 
He  may  then  take  the  goods  away,  and 
into  his  own  actual  possession ;  and  if  he 
does  so,  the  lien  of  the  vendor  is  gone,  it 
being  a  right  incident  to  the  possession. 
But  the  law  in  holding  that  a  vendor,  who 
has  thus  given  credit  for  goods,  waives  his 
lien  for  the  price,  does  so  on  one  implied 
condition,  which  is,  that  the  vendee  shall 
keep  his  credit  good.  If,  therefore,  before 
payment  the  vendee  become  bankrupt  or 
insolvent,  and  the  vendor  still  retains  the 
custody  of  the  goods,  or  any  part  of  them, 
or  if  the  goods  are  in  the  hands  of  a  car- 
rier or  middleman,  on  their  way  to  the 
vendee,  and  have  not  yet  got  into  his 
actual  possession,  and  the  vendor,  before 
they  do  so,  can  regain  his  actual  posses- 
sion by  a  stoppage  in  transitu,  tlien  his 
lien  is  restored  and  he  may  hold  the  goods 
as  security  for  the  price."  In  Douglas  v, 
Shumway,  13  Gray,  498,  Bigelow  J.  said : 
*'  The  evidence  ofiered  in  support  of  the 
defendant's  claim  to  a  lien  as  vendor  of 
the  wood  was  rightly  rejected.  The  con- 
tract of  sale  contemplated  that  the  ven- 
dee should  expend  labor  and  money  in 
felling  the  trees  and  preparing  the  wood 
for  market,  and  the  case  finds  change  of 
that  the  wood  had  been  cut  charaoterof 
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in  a  sale  of  goods,  where  nothing  is  specified  as  to  delivery  or  pay- 
ment, the  vendor  has  the  right  to  retain  the  goods  until  payment 
of  the  price,  (()  he  has  in  all  cases  at  least  a  lien,  nnless  he  has 
Extends  Waived  it.  But  this  lien  extends  only  to  the  price.  If 
only  to        by  reason  of  the  vendee's  default  the  floods  are  kept  in 

price,  not         •'  ... 

to  charges,  warehouse,  or  other  charges  are  incurred  in  detaining 
„  *  them,  the  lien  does  not  extend  to  such  claim,  and  the 

Somes  V, 

The  Brit-  vendor  s  remedy,  if  any^  is  personal  against  the  buyer. 
Shipping  In  Somes  v.  The  British  Empire  Shipping  Company,  (e) 
ompany.  j^  ^^  held,  by  the  unanimous  judgment  of  the  queen's 
bench,  the  exchequer  chamber,  and  the  House  of  Lords,  that  a 
shipwright  who  kept  a  ship  in  his  dock  after  repairing  her,  in  order 
to  preserve  his  lien,  had  no  claim  at  all  for  dock  charges  against 
the  owner  of  the  ship  for  the  time  that  elapsed  between  the  comple- 
tion of  the  repairs  and  the  delivery  of  the  ship,  notwithstanding  the 
owner's  default  in  payment.  Cockbum  C.  J.  in  Cam.  Scacc.  (J) 
said:  ^' It  is  not  for  us  sitting  here  judicially  to  attach  to  the 
right  of  lien  which  a  vendor  or  bailee  has  in  certain  cases  a  new 
right,  which  it  is  now  sought  to  enforce  for  the  first  time.''  In 
the  House  of  Lords,  Lord  Wensleydale  said  :  '*  The  first  point  is, 
whether  if  a  person  who  has  a  lien  on  any  chattel  chooses  to  keep 
it  for  the  purpose  of  enforcing  his  lien,  he  can  make  any  daim 

against  the  proprietor  of  that  chattel*  for  so  keeping  it I 

am  clearly  of  opinion  that  no  person  has  by  law  a  right  to  add  to 
his  lien  upon  a  chattel,  a  charge  for  keeping  it  till  the  debt  is 
paid  ;  that  is  in  truth  a  charge  for  keeping  it  for  his  own  benefit, 
not  for  the  benefit  of  the  person  whose  chattel  is  in  his  possession.'^ 
Lord  Cranworth,  who  concurred,  said,  however,  that  he  gave  no 

property  by     by  the  yendee,  aad  a  portion         (6)  Miles  v.  Gorton,  2  C.  &  M.  504; 

tMtBol  thereof    sold    by    him    and  [Clark  v.  Draper,  19  K.  H.  419,  421 ; 

hauled  off  the  land.    We  think  these  facts  Barr  v.  Logan,  5  Earring.  52 ;  Wilde  J. 

are  inconsistent  with  an  existing  right  of  in  Parks  v.  Hall,  2  Pick.  212;  Barrett  r. 

lien  in  the  vendor  for  the  purchasemioney.  Pritchard,  lb.  515 ;    Cornwall  v-  Haight, 

We  know  of  no  case  where  such  a  right  S  Barb.  328 ;  Bowen  v.  Bark,  IS  Peon. 

has  been  recognized  after  the  vendee  has,  St.  146 ;  Milliken  v,  Warren,  57  Maine, 

at  his  own  expense,  in  pursuance  of  the  46 ;  Carlisle  v,  Kinney,  66  Barb.  363.] 
contract  of  sale,  changed  the  character  of        (c)  £.,  B.  &  £.  353 ;  27  L.  J.  Q.  B. 

the  property,  and  by  his  own  labor  and  397;  in  Cam.   Scacc.  £.,  B.  &  E.  367; 

money  added  to  its  value.    By  these  acts  28  L.  J.  Q.  B.  220 ;  in  Dom.  Proc  8  H. 

the  vendor  must  be  deemed  to  have  parted  L.  Cas.  338 ;  30  L.  J.  Q.  B.  229. 
with  his  possession  and  control  of   the        {d)  28  L.  J.  Q.  B.  221. 
property.*'] 
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opinion  ^^  as  to  what  woald  have  been  the  right  of  Messrs.  Somes, 
if  they  had  claimed  no  lien^  but  had  said  to  the  owners  of  the 
ship,  when  the  repairs  were  completed,  *  Your  ship  is  fit  to  be 
taken  away  ;  it  encumbers  our  dock,  and  you  must  take  it  away 
immediately.'  If  after  that  the  ship-owners  had  not  taken  it 
away  but  had  left  it  an  unreasonable  time,  namely,  twenty-seven 
days,  occupying  the  dock,  neither  the  court  of  queen's  bench,  nor 
the  court  of  exchequer  chamber,  has  expressed  an  opinion  as  to 
whether  there  might  not  have  been,  by  natural  inference,  an  obli- 
gation on  the  part  of  the  owners  of  the  ship  to  pay  a  reasonable 
sum  for  the  use  of  the  dock,  for  the  time  it  was  so  improperly  left 
there,  (e)  But  the  short  question  is  only  this,  whether  Messrs. 
Somes,  retaining  the  ship,  not  for  the  benefit  of  the  owners  of  the 
ship,  but  for  their  own  benefit^  in  order  the  better  to  enforce  the 
payment  of  their  demand,  could  then  say,  *  We  will  add  our  de- 
niand  for  the  use  of  the  dock  during  that  time  to  our  lien  for  the 
repairs.'  The  two  courts  held,  and  I  think  correctly  held,  that 
they  had  no  such  right."  In  the  case  of  Crommelin  v,  j^  ^^^y. 
The  New  York  &  Harlem  R.  Co.,  (/)  the  court  of  ap-  i**- 
peals  of  New  York  held,  in  like  manner,  that  a  railway  ^^^^^ 
company  had  no  lien  for  a  claim  in  respect  of  the  delay  York  & 
of  a  consignee  in  taking  away  goods,  which  therefore  Co. 
remained  in  their  cars  for  a  considerable  time  ;  that  the  lien  was 
for  freight  only,  and  the  claim  for  demurrage  was  only  personal, 
and  could  not  be  enforced  by  a  detention  of  the  goods. 

§  797.  The  vendor's  lien  may  of  course  be  waived  expressly.    It 
may  also  be  waived  by  implication  at  the  time  of  the   Lien  may 
formation  of  the  contract,  when  the  terms  show  that  it  when  oon- 
was  not  contemplated  that  the  vendor  should  retain  pos-  f^ed, 
session  till  payment ;  and  it  may  be  abandoned  during  or  aban- 
the  performance  of  the  contract,  by  the  vendor's  actually   terwards' 
parting  with  the  goods  before  payment.  (/^)     The  lien  is  waived 
by  examination,  when  time  is  given  for  payment,  and   Lien 
nothing  is  said  as  to  delivery ;  in  other  words,  when  goods   Si^on  ^^ 
are  sold  on  credit.  (^)     It  is  of  course  competent  for  the   ^^^^ 

(«)    See   per   Lord   Ellenboroagb,    in  right  enters  into  a  special  agreement  in- 

Greares  v.  Ashlin,  S  Camp.  426.  consistent  with  the  existence  of  the  lien, 

(/)  4  Keyes,  90.  or  from  which  awairer  of  it  may  be  fairly 

(f^)  [Johnson  v.  Famnm,  56  Ga.  144.]  inferred.    Sargent  C.  J.  in  Pickett  v.  Bui- 

{g)  [The  right  of  iien  is  to  be  deemed  lock,  62  N.  H.  354 ;  Dempsey  v.  Carson, 

to  be  waired  when  the  party  baring  the  11  U.  C.  C.  P.  462.    By  the  law  of  Lower 
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parties  to  agree  expressly  that  the  goods,  thoagh  sold  on  credit, 
are  not  to  be  delivered  till  paid  for ;  (^^)  bat  unless  this  special 
agreement,  or  an  established  usage  to  the  same  effect  in  the  par- 
ticular trade  of  the  parties,  can  be  shown,  selling  goods  on  credit 
means  ex  vi  terminorum  that  the  buyer  is  to  take  them  into  his 
possession,  and  the  vendor  is  to  trust  to  the  buyer's  promise  for  the 
Spartaii  t%  pay^^^^t  of  the  price  at  a  future  time.  In  Spartali  tr. 
Benecke.  Benecke  (A)  the  sale  was  of  thirty  bales  of  wool,  "  to 
be  paid  for  by  cash  in  one  month,  less  five  per  cent,  discount.'' 
The  vendors  insisted  that  they  were  not  bound  to  deliver  the 
goods  till  payment,  and  tendered  evidence  of  usage  of  the  wool 
trade  that  under  such  a  contract  the  vendors  were  not  bound  to 
deliver  without  payment.  Both  contentions  were  overruled  h\ 
Talfourd  J.  at  nisi  prius,  and  it  was  held  by  the  court  in  banc,  first, 
that  **  it  was  clear  law  that  where  by  the  contract  the  payment  is 
to  be  made  at  a  future  day,  the  lien  for  the  price,  which  the  ven- 
dor would  otherwise  have,  is  waived,  and  the  purchaser  is  enti- 
tled to  a  present  delivery  of  the  goods  without  payment,  upon  the 
ground  that  the  lien  would  be  inconsistent  with  the  stipulation 
in  the  contract  for  a  future  day  of  payment ; "  (i)  and,  secondly, 
that  parol  evidence  of  usage  was  inadmissible  to  contradict  the 
terms  of  the  written  contract,  which  implied,  if  indeed  they  did 
not  express,  that  delivery  was  to  be  made  before  payment. 

§  798.  But  on  this  second  point  Spartali  v.  Benecke  has  been 
Evidence      overruled  by  the  exchequer  chamber,  in  Field  r.  Le- 

01  usage  J  ^ 

admissible  lean.  (Jc)     There  the  sale  was  by  one  broker  in  min- 

that  in  a  ing  shares  to  another.     The   contract  was :  ^^  Bought, 

credi^^de-  Thomas  Field,  Esq.,  250  shares,  &c.  at  2Z.  5«.  per  share, 

noT to  be*  562i.  10«.,  for  payment,  half  in  two,  half  in  four  months." 

made  till  Jt  was  hfeld  by  the  court,  unanimously,  that  parol  evi- 

-,. . .  dence  was  admissible  of  a  usage  among  dealers  in  such 

Leiean.  shares,  that  the  delivery  was  to  take  place  concurrently 

Canada  when  goods  are  sold  on  credit,  the  Ashlin,  3  Camp.  426,  referred  to  onle, 

vendor  may  obtain  possession  of  the  goods  §  783. 

again  if   the  vendee  becomes  insolvent.        (t)  Chase  9.  Westmore,  5  M.  &S.  180; 

Robertson  v,  Ferguson,  8  Low.  Can.  239 ;  Crawshaj  v,  Homfraj,  4  B.  &  A.  50 ; 

Noad  9.  Lampson,  11  lb.  29.]  Co  well  v,  Simpson,  16  Vesey  Jr.  275. 

(g^)  [Gregory  t;.  Morris,  96  U.  S.  619.]  (ib)  6  H.  &  N.  617 ;   30  L.  J.  Ex.  1S8. 

(h)  10  C.  B.  212;  19  L.  J.  C.  P.  293.  See,  also,  cases  cited  in  notes  to  Wiggles- 
See,  also.  Ford  v.  Tates,  2  M.  &  G.  549 ;  worth  v.  Dallison,  1  Sm.  L.  C.  551. 
Lockett  V.  Nicklin,  2  Ex.  93 ;  Greaves  v. 
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with,  and  at  the  time  agreed  on  for  payment.  Williams  J.  made 
some  remarks  with  the  view  of  suggesting  a  distinction  between 
this  case  and  Spartali  v.  Benecke,  but  added :  *'  If  Spartali  v, 
Benecke  cannot  be  distinguished  in  this  way,  I  agree  it  ought  to 
be  overruled."  Wightman  J.,  however,  delivered  the  judgment 
of  the  whole  court,  declining  to  make  any  distinction,  so  that 
upon  this  point  Spartali  v.  Benecke  must  be  treated  as  an  over- 
ruled case.  But  its  authority  is  unshaken  in  support  of  the  prin- 
ciple, that  a  sale  on  credit,  in  the  absence  of  a  contrary  stipulation 
express  or  implied  from  usage,  is  a  waiver  of  the  vendor's  lien, 
and  entitles  the  purchaser  to  delivery  before  payment.  A  vendor 
also  waives  his  lien  by  taking  from  the  buyer  a  bill  of  Lien 
exchange  or  other  security  payable  at  a  distant  day ;  (Z)  J^^'j^^^J-JJ 
and  in  Chambers  v.  Davidson,  (w)  Lord  Westbury,  in   of  ex- 

chftDfire  or 

giving  the  decision  of  the  privy  council,  said  :  *'  Lien  is  other  w- 
not  the  result  of  an  express  contract :  it  is  given  by  im-  *^""  ^' 
plication  of  law.  If,  therefore,  a  mercantile  transaction  which 
might  involve  a  lien  is  created  by  a  written  contract,  and  security 
given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security  exclude  lien, 
and  limit  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made.     ExpresBum  fadt  cessare  tacitum.^^ 

§  799.  The  vendor's  lien  is  abandoned  when  he  makes  delivery 
of  the  goods  to  the  buyer,  (w)  At  what  precise  state  Lien  aban- 
of  the  dealings  between  the  parties  the  acts  of  the  ven-  deU^ry^of 

(/)  Hewison  v,  Gnthrie,  2  Bing.  N.  C.  of  the  goods.    After  they  come  into  the 

755 ;  3  Scott,  298 ;  Homcastle  v.  Farran,  possession  of  the  bayer,  according  to  the 

3  B.  &  A.  497.    [Bat  in  Clark  v.  Draper,  terms  of  the  contract,  the  lien  is  extin- 

19N.  H.  419,  it  was  held  that  the  giring  gnished;    and  the   goods  cannot  be  re- 

of  a  promissory  note,  payable  on  demand,  claimed  on  the  buyer's  becoming  insol- 

for  the  amount  of  the  price,  is  not  a  pay-  rent    It  has  been  doubted  whether  a  con- 

ment  so  as  to  divest  the  lien.    So  it  baa  gtructive  delivery  is  sufficient  to  take  away 

been  held  where  the  note  was  payable  on  the  vendor's  right  of  lien ;  and  perhaps 

time,  but  still  retained   by  the  vendor,  it  would  be  going  too  far  to  say  that  in 

Milliken  v.  Warren,  57  Maine,  46 ;  Arnold  every  possible  case  a  constructive  delivery 

V.  Delano,  4  Cash.  41 ;  Thurston  v,  Blancb-  would  have  this  operation.    But  generally 

ard,  22  Pick.  18 ;  Re  Batcbelder,  2  Low.  it  is  immaterial  whether  the  delivery  is 

245 ;  Farmeloe  v.  Bain,  L.  R.  1  C.  P.  D.  actual  or  constructive.    In  many  cases, 

445.]  wherein  it  has  been  held  that  the  vendor's 

(m)  L.  R.  1  P.  C.  App.  296 ;  4  Moore  right  of  lien  or  of  stopping  in  transitu  had 

P.  C.  C.  N.  S.  158.  been  defeated,  the  delivery  was  constructive 

(n)  ["  The  right  of  lien  depends  on  the  only."    Wilde  J.  in  Parks  v.  Hall,  2  Pick. 

Lieode   ndt   Possession;    and  to  maintain  206,  212,  and  cases  cited.    See  Arnold  u. 

on  po««8?       it  a  vendor  must  have  the  act.  Delano,  4  Cush.  38 ;  Southwestern  Freight 

'^^°'  ual  or  constructive  possession  Co.  v.  Stanard,  44  Mo.  71 ;  Southwestern 
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the  goods     dor,  in  performance  of  his  contract,  will  amount  to  a  de- 

to  the  .  *^  ,  ,  ,  .        ,  .      . 

bujer.  livery  sufficient  to  divest  his  lien^  is  m  some  cases  a 
matter  very  difficult  to  determine.  As  soon  as  a  bargain  and  sale 
are  completed,  we  have  already  seen  that  the  buyer  becomes  at 
once  vested  with  the  ownership  and  the  riffkt  of  possession^  bat 
that  actual  possession  does  not  pass  by  the  mere  contract.  Some- 
thing further  is  required,  unless,  indeed,  the  buyer  had  been  pre* 
viously  in  actual  possession  as  bailee  of  the  vendor,  in  which  case, 
of  course,  the  vendor's  assent  that  the  buyer  shall  thenceforth 
possess  in  his  own  right  as  proprietor  of  the  thing  would  make  a 
complete  delivery  for  all  purposes. 

§  800.  The  '^  actual  receipt "  required  by  the  statute  of  frauds, 
being  possible  only  when  the  vendor  has  made  delivery,  our  pres- 
ent inquiry  has  been  anticipated  to  some  extent  in  book  I.  part 
II.  ch.  iv.  But  that  inquiry  had  reference  to  the  formation  of  the 
contract,  and  we  must  now  seek  for  some  guiding  principles  in  the 
great  mass  of  authorities  for  determining  when  the  delivery  by 
the  vendor  is  so  far  advanced  that  he  has  lost  his  lien,  and  may 
maintain  a  count  for  goods  sold  and  delivered. 

§  801.  As  there  must  always  be  a  delivery  of  possession  of  part 
Delivery  to  of  the  goods  at  least  to  satisfy  the  clause  of  the  statute 
not  the  of  frauds  which  relates  to  *^  actual  receipt,"  it  would 
aatia^fyiTUi  ^^em  to  be  a  natural  inference  that  the  same  acts  which 
statute  of  ^^^^  been  held  sufficient  under  that  statute  to  constitute 
frauds.  an  actual  receipt  by  the  purchaser,  would,  if  done  in 
respect  of  the  whole  of  the  goods  sold,  have  the  like  effect  in 
determining  the  vendor's  lien,  and  justifying  an  action  for  goods 
sold  and  delivered.  This  was  the  impression  of  the  learned  au- 
thor of  the  Treatise  on  Mercantile  Law,  as  shown  in  an  elaborate 
note,  in  which  the  authorities  are  reviewed  ;  (o)  and  this  view  of 
the  law  is  believed  to  be  sound,  so  far  as  regards  the  ability  of 
the  vendor  to  maintain  an  action  for  goods  sold  and  delivered. 
But  we  have  seen  in  a  preceding  chapter  (p)  that  in  cases  where 
the  vendor  retains  possession  of  the  chattel  in  the  changed  char- 
acter of  bailee  for  the  buyer,  there  is  a  clear  distinction  between 
such  a  delivery  as  would  suffice  under  the  statute  of  frauds  and 
a  delivery  sufficient  to  divest  the  vendor's  lien. 

Freight  Co.  v.  Plant,  45  lb.  517 ;  Mason        (o)  Smith's  Mer.  Law,  note  {m),  p.  4d5 
V.  Hatton,  41  U.  C.  Q.  B.  610.]  (7th  ed.). 

ip)  Ant€,  ii  770,  771. 
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§  802.  Where  the  goods  are  at  the  time  of  the  contract  already 
in  possession  of  the  buyer,  as  agent  of  the  vendor,  the  when 
mere  completion  of  the  contract  operates  as  a  delivery  ffready^in* 
of  possession.  There  is  nothing  further  that  can  be  P^**^"^^** 
done  to  transfer  the  actual  possession.  (9)  If  the  ques-  buyer. 
tion  were  as  to  the  formation  of  the  contract  under  the  statute  of 
frauds,  evidence  would  of  course  be  required  to  show  that  the 
buyer's  possession  had  become  changed  from  that  of  bailee  to  that 
of  purchaser,  (r)  But  after  a  sale  has  been  shown  to  exist,  the 
goods  being  already  in  actual  possession,  and  the  effect  of  the  con- 
tract being  to  transfer  the  right  of  posBession  as  well  as  that  of 
property,  the  delivery  becomes  complete  of  necessity,  without  fur- 
ther act  on  either  side ;  though  of  course  in  this,  as  in  all  other 
cases,  the  parties  may  by  agreement  provide  that  this  effect  shall 
not  take  place.  If  A.  has  consigned  to  B.  goods  for  sale,  there  is 
nothing  in  the  law  to  prevent  a  contract  between  them  by  which 
A.  sells  the  goods  to  B.,  Qpupled  with  a  stipulation  that  B.*s  pos- 
session shall  continue  to  be  that  of  a  bailee  for  A.,  until  the  price 
is  paid. 

§  803.  When  the  goods  are  at  the  time  of  sale  in  possession  of 
a  third  person,  an  actual  delivery  of  possession  takes   whera 
place,  and  the  vendor's  lien  is  lost  as  soon  as  the  vendor,  fn  p^^ases-^^ 
the  purchaser,  and  the  third  person  agree  together  that  J^j^g^^f 
the  latter  shall  cease  to  hold  the  goods  for  the  vendor  t^e  vendor. 
and  shall  become  the  agent  of  the  buyer  in  retaining  custody  of 
them.  («)     The  cases  have  been  reviewed  ante^  §§  174  et  seq. ; 
§§  776  et  Beq,     The  goods  are  generally  in  the  vendor's  possession 
at  the  time  of  sale,  and  the  modes  by  which  delivery  can   ^Th^re 
be  effected  are  so  various  as   f ullv  to  lustifv  Chancel-  P^°^*  *™ 

^     J  ^  J  in  posses- 

lor  Kent's  remark,  (t)  that  ^'  it  is  difficult  to  select  those  sioa  of 


(q)  [See  Warden  v.  Marshal],  99  Masg. 
306,  307;  Nichols  v.  Fatten,  18  Maine, 
231 ;  Martin  v.  Adama,  104  Mass.  262 ; 
caite,  §  679,  note  (n).] 

(r)  Eden  v.  Dndfield,  1  Q.  B.  306; 
Lilly  white  v,  Devereaz,  15  M.  &  W.  285; 
Taylor  v,  Wakefield,  6  E.  &  B.  765. 

(s)  Harman  v.  Anderson,  2  Camp.  244 ; 
Rentall  v.  Bum,  3  B.  &  C.  423;  Lacking- 
ton  V.  Atherton,  7  M.  &  0. 360 ;  Farina  v. 
Home,  16  M.  &  W.  119  ;  Godts  v.  Rose, 
17  C.  B.  229;  25  L.  J.  C.  F.  61 ;  Bill  o. 


Bament,  9  M.  &  W.  36 ;  Lucas  v.  Dorrien, 
7  Taunt.  278 ;  Woodley  w.  Coventry,  2  H. 
&C.  164;  32  L.  J.  Ex.  185;  [1  Chitty 
Contr.  (1 1th  Am.  ed.),  555,  and  note  (y) ; 
Chapman  9.  Searle,3  Pick.  38 ';  Plymouth 
Bank  v.  Bank  of  Norfolk,  10  lb.  459 ; 
Tuxworth  V,  Moore,  9  lb.  349 ;  BuUard 
t;.  Wait,  16  Gray,  55;  Linton  v.  Butz,  7 
Barr,  89 ;  Weld  v.  Came,  98  Mass.  152, 
154 ;  Re  Batchelder,  2  Low.  245.] 
(t)  2  Kent,  609. 
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Um^^^'f  *'     leading  principles  which  are  sufficient  to  carry  us  safelj 
sale.  through  the  labyrinth  of  cases  that  overwhelm  and  op- 

press this  branch  of  the  law."     Many  points,  however,  are  free 
from  doubt. 

§  804.  A  delivery  of  the  goods  to  a  common  carrier  for  con- 
Deiiveo'to   veyance  to  the  buyer  is  such  a  delivery  of  actual  posses- 

caiTier  di-    ^^^^  to  the  buycr  through  his  agent,  the  carrier,  as  sof- 
vesta  lien,     g^^g  ^  p^^  ^^^  ^^ j  ^  ^.j^^  vendor's  lien,  (u) 

§  805.  Generally  a  delivery  of  part  of  the  goods  sold  is  not 
Delivery  of  equivalent  to  a  delivery  of  the  whole,  so  as  to  destroy 
Kuvery  of  ^^^  vendor's  lien,  (a:)  He  may,  if  he  choose,  give  up 
whole.  p^ri^  0^Q  j  retain  the  rest ;  and  then  his  lien  will  remain 
on  the  part  retained  in  his  possession  for  the  price  of  tfie  whole  ; 
but  there  may  be  circumstances  sufficient  to  show  that  there  was 
no  intention  to  separate  the  part  delivered  from  the  rest,  and  then 
the  delivery  of  part  operates  as  a  delivery  of  the  whole,  and  puts 
an  end  to  the  vendor's  possession,  and  consequently  to  his  lien. 
The  rule  was  stated  conversely  by  Park  J.  in  Dixon  v.  Yates,  (y) 
where  he  said  ^^  that  if  part  be  delivered  with  intent  to  separate 
that  part  from  the  rest,  it  is  not  an  inchoate  delivery  of  the 
whole ;"  and  by  Taunton  J.  in  Betts  v.  Gibbins,  (z)  where,  in  an- 
swer to  counsel  who  maintained  that  a  delivery  of  part  amounts 
to  a  delivery  of  the  whole  only  when  circumstances  show  that  it 
is  meant  as  such,  the  learned  judge  said :  ^^  No ;  on  the  contrary, 
a  partial  delivery  is  a  delivery  of  the  whole,  unless  circumstances 
show  that  it  is  not  so  meant ; "  but  these  dicta  were  strongly 
questioned  by  Pollock  C.  B.  in  Tanner  v.  Scovell,  (a)  and  it  is 
submitted  that  the  cases  support  the  principle  above  stated,  in  ac- 
cordance with  the  opinion  of  Pollock  C.  B.  The  point  is  not, 
Always       however,  of  much  practical  importance,  as  it  always  re- 

?|ue8tion  of  *^,  ••!!. 

act  as  to     solves  itself  into  a  question  of  intention  to  be  determined 

intention. 

(u)  Dawes  v.  Peck,  8  T.  R.3d0;  Waite  Q.  B.  145.    Bat  see  Clarke  v.  Huichini, 

V.  Baker,  2  Ex.  1 ;  Fragano  t;.  Long,  4  B.  14  East,  475. 

&  C.  219 ;  Dunlop  v,  Lambert,  6  CI.  &  F.  (x)  [See  Parks  v.  Hall,  2  Pick.  206, 212, 

600;  Johnson  t;.  Dodgson,  2  M.  &  W.  SIS,  cited  ante,  §  799,  note  (n) ;  Haskell  r. 

653  ;  Norman  v.  Phillips,  14  M.  &  W.  277 ;  Rice,  11  Gray,  240 ;  Bucklej  v.  Furniss, 

Meredith  v.  Meigh,  2  £.  &  B.  364;  22  L.  17  Wend.  504.] 

J.  Q.  B.  401 ;  Cusack  v.  Robinson,  1  B.  &  (y)  5  B.  &  Ad.  S13--341. 

S.  299  ;  30  L.  J.  Q.  B.  261 ;  Hart  v.  Bush,  (x)  2  Ad.  A  E.,73. 

E.,  B.  &  E.  494;   27  L.  J.  Q.  B.  271 ;  (a)  14  M.  &  W.  28. 
Smith  17.  Hudson,  6  B.  &  S.  431 ;  34  L.  J. 
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by  the  jury  according  to  all  the  facts  and  circumstances  of  the  par- 
ticular case.    In  Slubey  v.  Heyward,  (6)  the  defendants,    ^i^^^y  ^. 
being  in  possession  of  bills  of  lading  which  had  been   Heyward. 
indorsed  to  them  as  sub-vendees  of  a  cargo  of  wheat,  had  ordered 
the  vessel  to  Falmouth,  with  the  consent  of  the  vendor,  and  there 
had  begun  receiving  the  cargo  from  the  master,  and  had  already 
taken  out  800  bushels,  when  the  original  vendor  attempted  to  stop 
the  further   delivery  because  his  buyer  had  become  insolvent. 
Held,  that  **  the  tran^ittis  was  ended  by  the  delivery  of  the  800 
bushels  of  wheat,  which  must  be  taken  to  be  a  delivery  of  the 
whole,  there  appearing  no  intention,  either  previous  to,  or  at  the 
time  of,  delivery  to  separate  part  of  the  cargo  from  the   Hammond 
rest."     Hammond  v.  Anderson  (e)  followed  in  the  same  son. 
court.     It  was  the  case  of  a  delivery  order  for  all  the  goods  given 
to  the  purchaser,  and  possession  taken  by  him  of  part  at  the  wharf- 
inger's premises,  and  a  subsequent  attempt  by  the  vendor  to  stop 
delivery  of  the  rest.     It  seems  very  plain  that  in  these  two  cases 
there  was  a  delivery  of  the  whole,  not  because  a  part  was  carried 
away,  but  because  the  vendor's  agent  and  bailee  in  each  case  had 
attorned  to  the  buyer,  and  become  the  buyer's  bailee.    There  was 
in  the  case  of  the  bill  of  lading,  and  of  the  delivery  order,  an 
agreement  between  the  vendor,  the  buyer,  and  the  bailee,  that 
the  last  named  should  thenceforth  hold  for  account  of  the  buyer. 
§  806.  In  Bunney  v.  f  oyntz  (rf)  the  vendee  of  a  parcel  of  hay 
asked  the  vendor's  permission  to  take  a  part,  and  this  p^^^^^^  ^' 
was  granted,  and  it  was  held  not  to  be  a  delivery  of  the  pj^^qq  ,,, 
whole.     So,  in  Dixon  v.  Yates,  (e)  the  delivery  by  the  ^*'®'' 
vendor  of  two  puncheons  of  rum  out  of  a  larger  quantity  was  held 
not  to  be  a  delivery  of  the  whole,  the  vendor  having  refused  a 
delivery  order  for  the  whole.     In  Simmons  v.  Swift  (/)   ginimons 
the  delivery  of  part  of  a  stack  of  bark  was  held  not  to  «•  Swift. 
be  a  delivery  of  the  whole,  but  the  decision  was  on  the  ground  that 
the  sale  was  by  weight,  and  the  part  remaining  had  not  been 
weighed.  (</)     In  Miles  v.  Gorton  (A)  the  vendor  sold  a  parcel  of 
hops  consisting  of  two  kinds,   twelve   pockets   of   one   Miles «. 
and  ten  pockets  of  the  other.     He  rendered  one  invoice   Gorton. 

(6)  2H.BI.504.    See  criticism  of  Bram-  («)  5  B.  &  Ad.  313. 

well  L.  J.  on  this  case,  §  837, note  {e),po8t,  (/)  6  B.  &  C.  857. 

(c)  1    B.  &  P.  N.  R.  69.    See,  also,  (g)  See  Hanson  v.  Meyer,  6  East,  6U. 

Tansley  v.  Turner,  2  Bing.  N.  C.  151.  (h)  2  C.  &  M.  504. 

{d)  4  B.  &  Ad.  568. 
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for  the  whole,  which  expressed  that  the  goods  remained  at  rent 
for  account  of  the  buyer.  A  bill  of  exchange  was  given  in  pay- 
ment. The  buyer  sold  the  ten  pockets  of  one  kind,  and  they  were 
delivered  to  his  sub-vendee.  He  afterwards  became  bankrupt, 
his  acceptance  was  not  paid,  and  his  assignees  brought  trover 
against  the  vendor  for  the  twelve  pockets  remaining  on  hand. 
FoUett,  for  the  plaintiffs,  declined  to  contend  that  a  vendor  loses 
his  lien  by  merely  delivering  part ;  and  he  admitted  the  rule 
to  be  that  a  part  delivery  only  operates  as  a  constructive  delivery 
of  the  whole  when  so  intended,  but  he  insisted  that  the  intention 
was  to  deliver  the  whole.  It  was  held  by  all  the  judges  that  the 
delivery  of  part  did  not  constitute  delivery  of  the  whole,  and 
Harman  v.  Anderson  was  distinguished  on  the  ground  that  the 
goods  were  in  the  possession  of  a  third  person^  Bayley  B.  saying : 
*^  Where  the  goods  are  in  the  hands  of  a  third  person,  such  third 
person  becomes  by  the  delivery  order  the  agent  of  the  vendee  in- 
stead of  the  vendor,  and  it  may  then  well  be  said  that  the  ware- 
house is  the  warehouse  of  the  vendee  as  between  him  and  the 
vendor.  I  do  not  think  that  the  payment  of  warehouse  rent  to 
the  vendor  has  the  effect  of  a  constructive  delivery'  of  the  whole 
in  a  case  where  the  goods  remain  in  the  possession  of  the  ven- 
Tanner  v,  ^<>r."  (t)  In  Tanner  v.  Scovell  (A)  the  facts  were  that 
Scoveli.  Qjie  McLaughlin  bought  of  Boutcher  A  Co.  certain 
goods  on  board  of  a  vessel  lying  at  a  wharf  of  defendants,  and 
the  vendors  gave  an  order  for  the  delivery  to  McLaughlin,  ad- 
dressed to  the  defendants  in  the  following  terms :  ^^  Please  weigh 
and  deliver  to  Mr.  McLaughlin  48  bales  glue  pieces."  The  de- 
fendants, on  receipt  of  the  order,  weighed  and  sent  a  return  of  the 
weight  to  Boutcher  &  Co.,  who  thereupon  made  an  invoice,  which 
they  sent  to  McLaughlin,  showing  the  price  to  amount  to  1682. 
1«.  6(2.     About  a  month  later,-  the  defendant  delivered  five  of 

(t)  [Goods  were  sold  while  lying  in  the  insolrency  of  the  pnrchascry  they  woald 

yendor's  warehouse,  on  a  credit  of  six  not  be  stopped  by  the  Tondor.    Barrett  v. 

months,  and  a  note  was  girea  for  the  Goddard,  3  ICaaon,  107.] 

price.    The  goods  were  sold  by  marks  and  {k)  1,4  M.  &  W.  28.    See,  alao,  Jones  v. 

numbers,  and  it  was  a  part  of  the  con-  Jones,  8  M.  &  W.  431 ;  Whitehead  v. 

sideration  of  the  purchase  that  they  might  Anderson,  9  M.  ft  W.  518;  Wentworth 

continue  to  lie  in  the  warehouse)  rent  free,  v.  Outhwaite,  10  M.  &  W.  436 ;  Crawshay 

at  the  option  of  the  purchaser,  and  for  his  v.  Eades,  1  B.  &  C.  181 ;  Bolton  v.  Lan* 

benefit,  until  the  rendor  should  want  the  cashire  &  York.  Railway  Company,  L.  R. 

roem ;  it  was  held  that  there  was  a  com-  1  C.  P.  431 ;  35  L.  J.  C.  P.  137. 
plete  deliveiy  of  the  goods,  so  that,  on  the 
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these  bales  to  a  sub-vendee  of  McLaughlin  on  the  latter's  order. 
Other  vessels  arrived  with  further  goods,  which  were  treated  in 
the  same  way,  by  handing  delivery  orders  to  the  buyer,  and  by 
having  the  goods  weighed,  and  invoices  sent  to  him.    But  no  trans- 
fer of  any  of  the  goods  was  made  on  the  defendant's  books  to 
McLaughlin,  nor  any  rent  charged  to  him.     Another  partial  de- 
livery was  made  to  a  sub-vendee  of  McLaughlin,  and  the  vendors 
then  notified  the  defendants  to  make  no  further  deliveries,  Mc- 
Laughlin having  failed   to  make  them  a  payment  according   to 
promise,  and  being  then  in  debt  to  them  about  700Z.    McLaughlin 
afterwards  became  bankrupt,  and  his  assignees  brought  this  action 
in  trover  against  the  defendants.    There  was  evidence  at  the  trial 
in  relation  to  some  objection  made  by  McLaughlin  to  the  weights. 
Held,  first,  that  the  evidence  failed  to  show  that  the  defendants 
had  agreed  to  become  bailees  for  the  buyer ;  and  sec-  ^^ere'de- 
ondly,  that  the  delivery  of  the  part  removed  from  the  livery  of 
wharf  was  not  intended  to  be,  and  did  not  operate  as,  mained  in 
a  delivery  of  the  whole,  but  was  a  separation  for  the    own  cut 
purpose  of  that  part  only,  leaving  all  the  rest  in  9tatu  ^^J^^^' 
quo,  (T)    No  case  has  been  met  with  where  the  delivery   previous 
of  part  has  been  held  to  constitute  a  delivery  of  the  re-   part 
mainder  when  kept  in  the  vendor* 9  own  custody,  (m) 

§  807.  A  delivery  of  goods  suflBcient  to  divest  the  lien  is  not 
effected  by  the  mere  marking  them  in  the  buyer's  name   Effect  of 
or  setting  them  aside,  (n)  or  boxing  them  up  by  the  pur-  ^*oda  o? 
chaser's  orders,  and  putting  his  name  on  them,  (o)  so   [^em^m 
long  as  the  vendor  holds  the  goods,  and  has  not  agreed  packages. 
to  give  credit  on  them.     On  the  same  principle  which  be*ieHnto^ 
permits  the  vendor  to  remain  in  custody  of  the  goods  ^^/Jjj^oj 
in  the  changed  character  of  bailee  for  the  purchaser,  it   vendor. 
would  seem  that  the  buyer  may  be  let  into  possession  of  the  goods 
for  a  special  purpose,  or  in  a  different  character  from  that  of  buyer. 
Thus,  A.  might  refuse  to  deliver  a  horse  sold  to  B.  qud  purchaser, 
but  lend  it  to  htm  for  a  day  or  a  week :  (/>)  might  sell  his  horse 

(/)  [See  Arnold  v.  Delano,  4  Cnih.  S3 ;  (n)  GoodaU  v.  Skelton,  2  H.  BI.  316  ; 

ante,  §  696,  note  (6).]  Dixon  v.  Tates,  5  B.  &  Ad.  313 ;  Sim- 

(m)  See  Lord  EUenborongh's  remarks  mons  v.  Swift,  5  B.  &  C.  857 ;  Townley  v. 

in  Payne  v.    Shadbolt,   1    Camp.    427;  Cramp,  4  Ad.  &£.  58 ;  Proctor  v.  Jones, 

[Wilde  J.  in  Parke  v.  Hall,  2  Pick.  213 ;]  2  C.  &  P.  532. 

and  as  to  effect  of  partial  delivery  on  the  (o)  Boulter  v.  Amott,  1  C.  &  M.  333. 

carrier's   lien,  see  Moeller  p.  Yoang,  5  {p)  Tempest  v.  Fitzgerald,  3  B.  &  A. 

E.  &  B.  7;  24  L.  J.  Q.  B.  217;  25  L.  680;  Manrin  v.  Wallace,  6  B.  &  B.  726; 

J.  Q.  B.  94.  25  L.  J.  Q.  B.  369. 
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to  the  stable-keeper,  who  already  has  the  horse  at  liyerr,  and 
stipulate  that  the  buyer's  possession  should  continue  that  of  bailee 
until  payment  of  the  price.  So  in  one  case  where  a  watch  was 
transferred  by  the  master  of  a  vessel  to  the  owners  as  pledgees, 
and  they  then  lent  the  watch  to  the  pawnor,  it  was  held  that  the 
pawnor  possessed  as  agent  of  the  pawnees,  and  that  they  could 
recover  the  watch  in  trover  against  third  persons,  to  whom  the 
pawnor  had  pledged  it  a  second  time.  (^) 

§  808.  If  the  vendor  consent  to  give  delivery  to  the  buyer 
S^^^}\  only  on  a  condition,  it  is  of  course  incumbent  on  the 
liyery.  buyer  to  perform  the  condition  before  he  can  claim  the 
possession.  As  where  a  vendor  gave  the  buyer  an  order  for  goods 
lying  in  a  bonded  warehouse,  with  the  understanding  that  the 
buyer  was  to  pay  the  duties,  it  was  held  that  on  the  buyer's  in- 
solvency his  assignees  could  not  take  possession  of  the  goods  with- 
out refunding  the  duties  which  the  vendor  had  advanced  on  de- 
fault of  the  buyer,  (r)  So,  also,  if  anything  is  to  be  done  to  the 
goods  before  delivery,  as  in  Hanson  v.  Meyer  («)  (where  the 
goods  were  to  be  weighed),  and  the  cases  (t)  decided  on  its  au- 
thority. 

§  809.  It  is  now  necessary  to  examine  the  question  as  to  &e 
-  ,.  effect  on  the  vendor's  lien  of  the  transfer  and  indorae- 

by  trans-     ment  to  the  buyer  of  the  instruments  known  in  com- 

fer  of  doo-  •      •  i  mi  i  -tt 

nmenuof  merce  as  documents  of  title.  The  statutory  law  will 
first  be  referred  to,  and  it  consists  of  the  enactments 
known  as  the  factors  acts,  the  bills  of  lading  act,  the  legal  quays 
act  for  the  port  of  London,  and  the  sufferance  wharves  act,  also 
Facton  {q^  the  port  of  London.  The  factors  acts,  namely,  the 
4  Geo.  4,  4  Geo.  4,  c.  83,  6  Greo.  4,  c.  94,  and  5  &  9  Vict.  c.  39, 
6  L  4,  »^»  intended  to  afford  security  to  persons  dealing  with 
c  94.  factors  ;  and  the  last  mentioned  act  provides  substan- 

c.  39.  ^^  tially  as  follows:  By  the  first  section,  that  any  agent 
intrusted  with  the  possession  of  goods,  or  of  the  document*  of 
Agent  in-  ^^^^^  ^^  goods,  shall  be  deemed  and  taken  to  be  the  owner 
wTtli  w»-      ^f  ^"^^^  ffoods  and  documents^  so  far  as  to  give  valid- 

(9)  Reeves  r.  Capper,  5   Bing.  N.  C.        (0  Wallace  v.  Breeds,  13  East,  522; 

136.     [See  Hall  v.  Jackson,  20  Pick.  198 ;  Bask  v,  Davis,  2  M.  &  S.  397  ;  Sheplej  p. 

Parks  V.  HaU,  2  lb.  212.]  Davis,  5  Tannt.  617 ;  and  see  Swanwick 

(r)  Winks  v.  Haasall,  9  B.  &  C.  372.  t;.    Sothem,  9  Ad.  &  E.  895;  [Parks  r. 

(s)  6  East,  614.  Hall,  2  Pick.  213.] 
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ity  to  any  contract  or  agreement  by  way  of  pledge,   ^^^^^^ 
lien,  or  secarity,  bond  fide  made  by  any  person  with  such   pledge. 
agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan,  ad- 
vance, or  payment  made  upon  the  security  of  such  goods 
or  documents,  as  also  for  any  further  or  continuing  ad-  ori|inaT 
yance  in  respect  thereof,  and  that  such  contract  or  agree-  tinuing  ad- 
ment  shall  be  binding  upon  and  good  against  the  owner  ^*'^^®' 
of  such  goods,  and  all  persons  interested  therein,  notwithstanding 
the  person  claiming  such  pledge  or  lien  may  have  had   Notwith- 
notice  that  the  person  with  whom  such  contract  or  agree-  n^t?ce°? 
ment  is  made  is  only  an  agent.     By  section  2  it  is  en-  *ffe°cy. 
acted  that  where  any  such  contract  or  agreement  for  pledge,  lien, 
or  security  shall  be  made  in  consideration  of  the  delivery  or  trans- 
fer to  such  agent  of  any  other  goods  or  merchandise  or  document 
of  title  or  negotiable  security,  upon  which  the  person  so  deliver- 
ing up  the  same  had  at  the  time  a  valid  and  available  lien,  and 
security  for,  or  in  respect  of,  a  previous  advance  by  virtue  of  some 
contract  or  agreement  made  with  such  agent,  such  contract  or 
agreement,  if  bond  fide  on  the  part  of  the  person  with  whom  the 
same  may  be  made,  shall  be  deemed  to  be  a  contract  made  in  con- 
sideration of  an  advance,  within  the  true  intent  and  meaning  of 
this  act,  and  shall  be  as  valid  and  effectual,  to  all  intents  and  pur- 
poses, and  to  the  same  extent,  as  if  the  consideration  for  the  same 
had  been  a  bond  fide  present  advance  of  money,  provided  that  the 
lien  so  acquired  shall  not  exceed  in  amount  the  value  of  what- 
ever may  be  delivered  up  or  exchanged.     By  section  3   Transac- 
it  is  provided,  "  That  this  act,  and  every  matter  and   'CboT' 
thing  therein  contained,  shall  be  deemed  and  construed  J^^- 
to  give  validity  to  such  contracts  and  agreements  only,  and  to 
protect  only  such  loans,  advances,  and  exchanges  as  shall  be  made 
bond  fidey  and  without  notice  that  the  agent  making  such  con- 
tracts or  agreements  as  aforesaid  has  no  authority  to  make  the 
same,  or  is  acting  maid  fide  in  respect  thereof  against  the  owner  of 
such  goods  and  merchandise,  and  nothing  herein  shall  be  construed 
to  extend  to  or  protect  any  lien  or  pledge  for  or  in  respect  of  any 
antecedent  debt  owing  from  any  agent  to  any  person   ^ntece- 
with  or  to  whom  such  lien  or  pledge  shall  be  given,  nor  ^®"*  *^®***«' 
to  authorize  any  agent  intrusted  as  aforesaid,  in  deviating  from 
any  express  orders  or  authority  received  from  the  owner,  but  and 
for  the  purport  and  to  the  intent  of  protecting  all  such  bond  fide 
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loans,  advances,  and  exchanges  as  aforesaid  (though  made  with 
notice  of  such  agent  not  being  the  owner,  but  without  any  notice 
of  the  agent  acting  without  authority),  and  to  no  further  or  other 
intent  or  purpose,  such  contract  or  agreement  as  aforesaid  shall 
be  binding  on  the  owner  and  all  other  persons  interested  in  such 
goods.''  By  section  4,  a  ^^  document  of  title  "  is  stated  to  mean 
^^any  bill  of  lading^  India  warranty  dock  warranty  warehauie- 
keeper^ B  certifieate^  warranty  or  order  for  the  delivery  of  good%^  or 
any  other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  po89€9»ion  or  control  of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by  indorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented"  (u)  The  same  section  defines  an  ^^  agent  "  as  ^^in- 
trusted," whether  he  has  the  goods  or  documents  in  his  actual 
custody,  or  they  are  held  by  any  other  person  subject  to  his  con- 
trol or  for  him  or  on  his  behalf ;  and  provides  that,  whether  any 
loan  or  advance  shall  be  bond  fide  made  to  any  agent  intrusted 
with  and  in  possession  of  any  such  goods  or  documents  of  title,  on 
the  faith  of  any  contract  or  agreement  in  writing,  to  consign,  de- 
posit, transfer,  or  deliver  them,  and  they  shall  actually  be  received 
by  the  person  making  such  loan  or  advance,  without  notice  that 
such  agent  was  not  authorized  to  make  such  pledge  or  security, 
every  such  loan  or  advance  shall  be  deemed  and  taken  to  be  a 
loan  or  advance  on  the  security  of  such  goods  or  documents  of 
title,  though  not  actually  received  by  the  person  making  such  loan 
or  advance  till  the  period  subsequent  thereto.  The  section  fur- 
ther provides  that  any  payment  made,  whether  by  money  or  bilb 
of  exchange,  or  other  negotiable  security,  shall  be  an  advance: 
and  that  the  agent  in  possession  of  such  goods  or  documents  shall 
be  taken  to  have  been  intrusted  with  them  by  the  owner,  unlesii 
the  contrary  can  be  shown  in  evidence*  The  antecedent  act  of  6 
Geo.  4,  c.  94,  provided  in  the  second  section,  that  the  possession 
of  these  documents  of  title  should  suffice  '^  to  give  validity  to  any 
sale  or  disposition  of  the  goods,*'  by  the  factor,  and  the  amending 
act  during  the  reign  of  her  majesty  was  intended  to  extend  the 
powers  of  factors,  to  increase  the  security  of  those  dealing  with 
them,  and  to  meet  decisions  in  which,  by  the  stringent  construc- 

(u)  The  stamp  act,  1870  (as.  87  to  92),    goods  to  be  stamped,  and  contains  a  defi- 
requires  delivery  orders  and  warrants  for    nition  of  those  instruments. 
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tion  of  the  courts,  (x)  cases  supposed  to  be  within  the  former 
statutes  had  been  excluded.  These  purposes  are  stated  in  the 
preamble. 

§  810.  Under  the  factors  acts  it  has  been  decided,  1st,  That  a 
factor  may  lawfully  consign  the  goods  consigned  to  him  Dedsions 
to  another  factor  and  obtain  an  advance  on  them ;  (^)  ton^{|cto?' 
and,  2dly,  That  the  factor's  authority  is  not  exhausted  by  the 
first  pledge  made  of  the  goods,  but  that  he  may  lawfully  obtain  a 
second  advance  from  a  different  person  by  a  pledge  of  the  surplus 
remaining  after  satisfying  the  holder  of  the  first  pledge,  (z)  The 
meaning  of  the  words  ^^  any  antecedent  debt,*'  used  in  the  third 
section,  has  also  been  discussed  in  the  cases  noted  below,  (a) 

§  811.  By  the  9  &  10  Vict.  c.  899,  entitled  "  An  act  for  the 
regulation  of  the  legal  quays  within  the  port  of  Lon-  g  ^  ^q 
don,"  and  the  11  &  12  Vict.  c.  18,  entitled  **  An  act  for  JJ^-  ^ 
the  regulation  of  certain  sufferance  wharves  in  the  port  Leg^^i 
of  London,"  (6)  regulations  are  provided  for  the  unload-  J^^JJ'^" 
ing  of  ships  in  the  port  of  London,  into  warehouses,  at  21  ^  12 
the  wharves,  whenever  the  owner  of  the  goods  fails  to  ^**^*'  ^'  ^^* 
make  entry  at  the  custom-house  within  forty-eight  hours  wharv^slln 
after  due  report,  and  for  the  preservation  of  the  lien  of  ^°^<'°' 
the  ship-owner  for  the  freight,  and  the  statutes  also  provide  as 
follows :  ^'  And  the  said  wharfinger,  his  servants  and  agents,  are 
hereby  required,  upon  due  notice  in  writing  in  that  behalf  given 
by  such  master  or  owner,  or  other  person  aforesaid,  to  the  said 
wharfinger,  or  left  for  him  at  his  office  or  counting-house  for  the 
time  being,  to  detain  such  goods  in  the  warehouse  of  the  said  wharf- 
inger until  the  freight  to  which  the  same  shall  be  subject  as  afore- 
said shall  be  duly  paid,  together  with  the  wharfage,  rent,  and  other 
charges  to  which  the  same  shall  have  become  subject  and  liable." 
(Sec.  4.)     *^  Provided  always  and  be  it  enacted,  that  no  such  no- 
tice as  hereinbefore  mentioned  to  detain  any  goods  for  payment 
of  freight  shall  be  available  unless  the  same  be  given  or  left  as 


[x)  The  most  important  of  these  de- 
cisions were  ETans  v,  Trueman,  1  Moo.  & 
R.  10 ;  Taylor  v,  Eymer,  3  B.  &  Ad.  320  ; 
Fletcher  v.  Heath,  7  B.  &  C.  517 ;  Phillips 
V.  Huth,  6  M.  &  W.  572;  9  M.  &  W.  647; 
Bonzi  V,  Stewart,  4  M.  &  G.  295. 

(y)  Navnlshaw  v,  Brownrigg,  2  De  G., 
M.  &  G.  441 ;  21  L.  J.  Ch.  57. 


(«)  Portalis  v.  Tetley,  L.  R.  5  £q.  140. 

(a)  Jewan  v,  Whitworth,  L.  R.  2  Eq. 
692;  Macnee  v.  Gorst,  L.  R.  4  £q.  315. 

(h)  These  two  acts,  although  published 
among  the  local  acts,  are  declared  bj  a 
clause  annexed  to  each  to  be  public  acts, 
that  are  to  be  judicially  noticed. 
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hereinbefore  provided,  before  the  issue  by  the  said  wharfinger  of 
the  warrant  for  the  delivery  of  the  same  goods^  or  an  order  given 
by  the  importer^  proprietor^  or  consignee^  or  his  agents  to  and  ac- 
cepted by  the  wharfinger  for  the  delivery  of  the  same  ;  but  nothing 
herein  contained  shall  authorize  any  wharfinger  to  deliver  or  issue 
any  warrant,  or  accept  any  order  for  the  delivery  of  any  goods 
which  shall  be  subject  to  a  lien  for  freight,  and  in  respect  of  which 
such  notice  in  writing  as  aforesaid  to  detain  the  same  for  freight 
shall  have  been  given,  until  the  importer,  proprietor,  or  consignee 
of  such  goods  shall  have  produced  a  withdrawal  in  writing  of  the 
order  of  stoppage  for  freight  from  the  owner  or  master  of  the  ship 
from  or  out  of  which  such  goods  shall  have  been  landed,  or  his 
broker  or  agent,  and  which  order  of  withdrawal  the  said  master 
or  owner  is  hereby  required  to  give,  on  payment  or  tender  of  the 
freight  to  which  the  goods  shall  be  liable."  (Sec.  5.)  It  will  be 
remarked  that  in  these  acts  the  wharfinger's  warrant  for  the  de- 
livery of  the  goods  is  treated  as  equivalent  to  an  accepted  delivery 
order. 

§  812.  The  next  statute  to  be  referred  to  in  this  connection  is 
18  &19  ^^®  ^^^  ^^  lading  act,  18  &  19  Vict.  c.  Ill,  which,  after 
Vict,  c.  reciting  in  the  preamble,  that  "  by  the  custom  of  mer- 
Biiis  of  chants  a  bill  of  lading  of  goods  being  transferable  by  in- 
lading  act  dorsement,  the  property  in  the  goods  may  thereby  pass 
to  the  indorsee,  but  nevertheless  all  rights  in  respect  of  the  con- 
tract contained  in  the  bill  of  lading  continue  in  the  original  ship- 
per or  owner,"  proceeds  to  enact  by  the  first  section,  that  "  every 
consignee  of  goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading  to  whom  the  goods  therein  mentioned  shall 
pass,  upon  or  by  reason  of  such  consignment  or  indorsement,  shall 
have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be 
subject  to  the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with  him- 
self." (c)  The  foregoing,  together  with  such  similar  provisions  as 
are  found  in  the  acts  incorporating  the  several  dock  companies, 

(c)  It  was  decided  in  the  case  of  The  ments  of  bills  of  lading,  &c  in  Canada  to 

Freedom  (L.  R.  3  P.  C.  C.  594),  that  banks,  see  Con.  Sts/of  Can.  (1859)  c  54, 

under  the  abore  statute  the  transferee  of  §§  8,  9 ;  Goodenough  v.  The  City  Bank, 

a  bill  of  lading  might  sue  in  his  own  10  U.  C.  C.  P.  51.    As  to  negotiabilitf 

name  for  damage  to  the  goods  under  the  in  Louisiana,  see  Henry  o.  Philadelphia 

6th  section  of  the  admiralty  act,  1861  (24  Warehouse  Co.  81  Penn.  St.  76,  and 

Vict,  c  10).    [As  to  the  effect  of  indorse-  cited.    See  §  864,  /^Mt.] 
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being  the  only  statutory  law  on  the  subject  of  delivery  by  indicia 
of  title,  these  different  commercial  instruments  will  now  be  con- 
sidered separately. 

§  813.  Bills  of  lading  by  the  law  merchant  are  representatives 
of  the  property  for  which  they  have  been  given,  and  the 
indorsement  (<?^)  and  delivery  of  a  bill  of  lading  trans-  lading, 
fers  the  property  from  the  vendor  to  the  vendee  ;  (rf)  is   ure  and 
a  complete  legal  delivery  of  the  goods ;  divests  the  ven-  *  ^ 
dor^s  lien  ;  (e)  and  has  now  by  the  statute  just  quoted  the  further 
effect  of  vesting  in  the  vendee  all  the  vendor's  rights  of  action 
against  the  ship,  master,  and  owner.    But  though  the  vendor's  lien 
is  thus  divested  by  reason  of  the  complete  delivery  of  the  indicia 
of  property,  he  may,  if  the  goods  have  not  yet  reached  the  actual 
possession  of  the  buyer,  and  if  no  third  person  has  acquired  rights 
by  obtaining  a  transfer  of  the  bill  of  lading  from  the  buyer,  inter- 
cept the  goods  in  the  event  of  the  buyer's  insolvency  before  pay- 
ment, by  the  exercise  of  the  right  of  stoppage  in  transitu.    These 
principles  in  relation  to  the  effect  of  a  bill  of  lading  were  first 
conclusively  established  in  the  great  leading  case  of  Lickbarrow 
V.  Mason,  (/)  on  the  authority  of  which  very  numerous  decisions 
have  since  been   made,  and  will   be  found  collected  in  Smith's 
Leading  Cases.  (/)     On  this  mode  of  delivery  the  law  is  free 

(c^)  [So  far  as  the  transfer  of  title  is  C.  C.  P.  225 ;  Gljnn  v.  East  India  Dock 

concerned  an  indorsement  is  not  essential.  Co.  5  Q.  B.  D.  129 ;  28  Weekly  Rep.  444.] 
Merchants'  Bank  v.  Union  R.  R.  &  Trans-        (e)  [Post,  §§  862,  86S.] 
portaiion  Co.  69  N.  Y.  873  ;  City  Bank  r.         (/)  2  T.  R,  63 ;  I  H.  Bl.  357  ;  6  East, 

Rome  Ac.  R.  R.  Co.  44  lb.  136;  Holmes  20;  1  Smith's  L.  C.  699.     [A  bill  of  lad- 

V.  German  Security  Bank,  87  Penn.  St.  ing,  in  the  nsaal  form,  is  both  a  receipt 

525;  Emery's  Sons  v.  Irving  Nat.  Bank,  and  a  promise;  and  so  far  as  it  is  a  re- 

25  O.  St.  360,  366.    The  case  of  Stone  ceipt,  in  a  snit  between  the  parties  to  it, 

V.   Swift,  4   Pick.  389,  sometimes  cited  being  the  shipper  and  the  master  who 

contra,  tamed  upon  another  consideration,  signed  the  bill  for  the  delivery  of  the 

viz.  that  the  contract  is  not  at  common  goods,  it  is  competent  for  the  master  to 

law  transferred  to   the  assignee.    More-  show  that  the  quantity  of  goods  received 

over,  the  court  did  not  allude  to  this  sub-  was  less  than  that  acknowledged  in  the 

jcct  at  all.]  bill.    O'Brien  v,  Gilchrist,  34  Maine,  554 ; 

.     (d)  [See  Peters  ».  Ballisiier,  3  Pick.  Dickerson  p.  Seelye,  12  Barb.  102 ;  Way- 

495;  McKee  v.  Garcelon,  60  Maine,  167;  land  v.  Mosely,  5  Ahi.  430;  McTyer  v. 

Stone  V.   Swift,  4  Pick.  389;  Davis  v,  Steele,  26  lb.  487;  Bissel  v.  Price,  16  111. 

Bradley,  28  Vt  118 ;  Tilden  p.  Minor,  45  408 ;  Wolfe  v.  Myers,  3  Sandf.  7  ;  Sutton 

lb.  196;   Davis  v,  Bradley,  24  lb.  55;  v,  Kettell,  1  Sprague,  309;  Shepherd  v, 

Jofllyn  V.  Grand  Trunk  R.  R.  Co.  51  lb.  Nay  lor,  5  Gray,  591 ;  Blanchet  v,  Powell's 

92  ;  Robinson  v,  Stuart,  68  Me.  61 ;  Royal  Llantivit  Collieries  Co.  L.  R.  9  Ex.  74  ; 

Can.  Bank  v.  Grand  Trunk  Ry.  Co.  23  U.  Relyea  v.  New  Haven  Rolling  Mill  Corp, 
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from  doubt.  The  law  in  relation  to  bills  of  lading  is  more  fully 
discussed  post^  on  Stoppage  in  Transitu. 

§  814.  In  regard  to  delivery  orders  there  is  also  little  room  for 
Delivery  Controversy,  where  by  these  words  are  meant  orders 
orders.  given  by  the  vendor  on  a  bailee  who  holds  possession  as 
agent  of  the  vendor.  The  decisions  which  settle  that  in  such  cases 
the  delivery  is  not  complete  until  the  bailee  attorns  to  the  buyer, 
and  thus  becomes  the  latter's  agent  as  custodian  of  the  goods, 
have  been  reviewed.  (^)  It  was  also  decided  in  McEwan  r. 
^gjp  Smith  (A)  and  Griffiths  v.  Perry,  (t)  that  such  a  deliv- 

effect.  QYy  order  differed  in  effect  from  a  bill  of  lading  ;  that 

the  indorsement  of  it  by  a  vendee  to  a  sub-vendee  was  anavailiog 
to  oust  the  possession  of  the  original  vendor ;  and  that  his  lien 
remained  unaffected  when  neither  the  first  buyer  nor  the  sub-ven- 

42  Conn.  579 ;  Baltimore  &  Ohio  B.  R.  Co.  paroL    It  may  be  shown  bj  parol  to  have 

V.  Wilkens,  44  Md.  1 1 ;  Van  Santen  o.  been  intended  as  evidence  of  an  absolute 

Standard  Oil  Co.  17  Hun,  140.    See  ob-  sale,  a  trust,  a  mortgage,  a  pledge,  a  lieo, 

serrations  on  Wertheimer  v.  Penn.  R.  R.  or  a  mere  agencj."    Paige  J.  in  Bank  of 

Co.  in  Am.  L.  R.  N.  S.  toI.  I,  p.  431.    So  Rochester  v.  Jones,  4  N.  T.  497,  p.  501 ; 

it  may  be  shown  by  parol  that  the  goods,  Hibbert  v.  Carter,  1  T.  R  745 ;  Kyle  r. 

though  admitted  in  the  bill  of  lading  to  Bufialo  &  Lake  Huron  Ry.  Co.  16  U.  C. 

bare  been  "in  good  order,"  were  not,  in  C.P.  76.    In  Mitchell  v.  Ede,  11  Ad. &  £. 

fact,  in  good  order  when  received.    Ellis  888,  Ld.  Denman  C.  J.  said :  "  We  think, 

V.  WiUard,  5  Selden,  529  ;  Barrett  v.  Rog-  however,  that  this  aig:nment  proceeds  apoii 

ers,  7  Mass.  297 ;  Clark  v,  Barnwell,  12  a  misconstruction  of  the  nature  and  op> 

How.  (U.  S.)  272 ;  Chapman  v.  Zealand,  eration  of  the  bill  of  lading.    As  between 

24   U.  C.   C.  P.  421 ;    Mitchell  v.  The  the  owner  and  shipper  of  the  goods  and 

U.  S.  Express  Co.  46  Iowa,  214;  Choate  the  captain  it  fixes  and  determines  the 

V.  Crown inshield,  3  Cliff.  184;  Archer  v.  duty  of  the  latter  as  to  the  person  to 

The  Adriatic,  8  Reporter  (Boston),  231.  whom  it  is  (at  the  time)  the  pleasure  of 

Where,  however,  a  bill  of  lading  imports  the  former  that  th^  goods  should  be  de- 

that  the  goods  are  stowed  under  deck,  and  livered.     But   there  is   nothing  final  or 

such  is  generally  the  import  of  a  dean  bill  irrevocable  in  its  nature.    The  owner  of 

of  lading,  it  cannot  be  varied  by  a  con-  the  goods  may  change  his  purpose,  at  any 

temporaneous  parol  contract  by  which  it  rate  before  the  delivery  of  the  goods  them- 

was  agreed  that  they  should  be  stowed  on  selves  or  the  bill  of  lading  to  the  party 

deck ;  nor  can  such  a  bill  be  contradicted  named  in  it,  and  may  order  the  delivery  to 

as  to  the  course  designated  in  it  which  be  to  some  other  person."    Morton  v.  Mc- 

the  vessel  is  to  take.    The  Delaware,  14  Leod,  1  Russell  &  Chesley  (N.  S.),  71,  p. 

Wallace,  579  ;  Creery  v.  Holly,  14  Wend.  78 ;  Emery's  Sons  v.  Irving  Nat.  Bank,  25 

26 ;  Ellis  v.  WiUard,  5  Selden,  529,  531 ;  O.  St.  360.] 

Fitzhugh  V.  Wiman,  lb.  559 ;  Barber  v.        (g)  Book  L  part  IL  ch.  iv.  On  Acmal 

Brace,  3  Conn.  9 ;   May  v.  Babcock,  4  Receipt ;  [Deady  v.  Goodenongh,  5  U.  C 

Ham.  334 ;  Barrett  v.  Rogers,  7  Mass.  C.  P.  163.] 
297 ;  Say  ward  v.  Stevens,  3  Gray,  97.    "A        (A)  2  H.  L.  Cas.  309. 
bill  of  lading  can  always  be  explained  by        (t)  1  £.  &  E.  680 ;  28  L.  J.  Q.  B.  20& 
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dee  had  procured  the  acceptance  of  the  order,  nor  taken  actual 
possession  of  the  goods  before  the  order  was  countermanded.  (A:) 
§  815.  In  treating  of  the  effect  of  indorsing  and  delivering  dock 
warrants,  and  warehouse  warrants  or  certificates,  Black-   Dock  war- 
burn  J.  remarks,  CO   that  "  these  documents  are  gen-  ''*"'«»  *°d 

^  -^  ^  ^  ^         warehouse 

erally  written  contracts  by  which  the  holder  of  the  in-  warrants  or 
dorsed  document  is  rendered  the  person  to  whom  the  cates. 
holder  of  the  goods  is  to  deliver  them,  and  in  so  far  Remarks  in 
they  greatly  resemble  bills  of  lading;  but  they  differ  bum  on 
from  them  in  this  respect,  that  when  goods  are  at  sea,  ^^^^' 
the  purchaser  who  takes  the  bill  of  lading  has  done  all  that  is  pos- 
sible in  order  to  take  possession  of  the  goods,  as  there  is  a  physi- 
cal obstacle  to  his  seeking  out  the  master  of  the  ship,  and  requir- 
ing him  to  attorn  to  his  right;  but  when  the  goods  are  on  land, 
there  is  no  reason  why  the  person  who  receives  a  delivery  order  or 
dock  warrant  should  not  at  once  lodge  it  with  the  bailee,  and  so 
take  actual  or  constructive  possession  of  the  goods.  There  is  there- 
fore a  very  sufficient  reason  why  the  custom  of  merchants  should 
make  the  transfer  of  the  bill  of  lading  equivalent  to  an  actual  de- 
livery of  possession,  and  yet  not  give  such  an  effect  to  the  trans- 
fer of  documents  of  title  to  goods  on  shore.  Besides  this  substan- 
tial difference  between  them,  there  is  the  more  technical  one  that 
bills  of  lading  are  ancient  mercantile  documents,  which  may  be 
subject  to  the  law  merchant,  whilst  the  other  class  of  documents 
are  of  modern  invention,  and  no  custom  of  merchants  relating  to 
them  has  ever  been  established."  After  reviewing  the  authorities 
then  extant,  the  learned  author  concluded  by  saying :  "  It  is  there- 
fore submitted,  that  the  indorsement  of  a  delivery  order  or  dock 
warrant  fias  not  (independently  of  the  factors  acts)  any  effect  be- 
t/ond  that  of  a  token  of  an  av/thority  to  receive  possession,  (m) 


(k)  [See  Mottram  o.  Hejer,  5  DeniOi 
680;  Burton  v.  Caryea,  40  111.  320;  Chi- 
cago Dock  Co.  V.  Foster,  48  lb.  507; 
Southwestern  Freight  Co.  v,  Stanard,  44 
Mo.  71 ;  Proudfoot  v.  Anderson,  7  U.  C. 
Q.  B.  573.] 

(/)  BJackbam  on  Sales,  297. 

(m)  [See  Burton  v.  Curjea,  40  111.  320; 
Chicago  Dock  Co.  t;.  Foster,  48  lb.  507 ; 
Southwestern  Freight  Co.  v,  Stanard, 
44  Mo.  71 ;  Mottram  v,  Heyer,  5  Denio, 
630.    In  Daris  v.   Russell,  52  Cai.  611, 


the  supreme  court  of  California  said  that 
the  transfer  of  a  warehouse  receipt  oper- 
ated to  pass  the  title  to  the  transferee. 
The  court  said:  ".  .  .  .  It  was  held  in 
many  cases  in  the  English  courts  that  an 
assignment  of  such  a  receipt  does  not 
amount  to  a  constructive  delivery  of  the 
goods  until  the  warehouseman  is  notified 
thereof,  and  agrees  to  hold  the  goods  for  the 
assignee.  No  subatantial  reason  is  offered 
for  giving  to  the  assignment  of  such  an 
instrument  an  effect  differing  materially 
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conflrmed 
by  subse- 
quent 
cases. 

Ftrina  v. 
Home. 


§  816.  This  view  of  the  law  was  confirmed,  immediately  after 
His  views  the  publication  of  the  Treatise  on  Sales,  by  the  ex- 
chequer of  pleas,  in  Farina  v.  Home,  (w)  There  the  de- 
fendant had  retained  in  his  possession  for  many  months 
a  delivery  warrant,  signed  by  a  whai-finger,  whereby 
the  goods  were  made  deliverable  to  the  plaintiff,  or  his 
aasiffnee  by  indorsement^  on  payment  of  rent  and  charges  from  the 
25th  July ;  the  document  was  dated  on  the  21st  July,  and  forth- 
with indorsed  to  the  defendant  as  vendee  ;  but  the  latter  refused 
to  take  the  goods  or  return  the  warrant,  saying,  that  he  had  sent 
it  to  his  solicitor,  and  meant  to  defend  the  action,  for  he  had 
never  ordered  the  goods.  Held,  that  there  bad  been  an  accept^ 
ance,  but  no  actual  receipt  of  the  goods ;  no  delivery  to  the  de- 
fendants. Parke  B.,  in  giving  the  judgment  of  the  court,  said: 
'^  This  warrant  is  no  more  than  an  engagement  by  the  wharfinger 
to  deliver  to  the  consignee,  or  any  one  he  may  appoint ;  and  the 
wharfinger  holds  the  goods  as  the  agent  of  the  consignor  (nc  con- 
signee?), who  is  the  vendor*s  agent,  and  his  possession  is  that  of 
the  consignee,  until  an  assignment  has  taken  place,  and  the  wharf- 
inger haB  attorned^  so  to  speak,  to  the  assignee,  and  agreed  with 
him  to  hold  for  him.  Then,  and  not  till  then,  the  wharfinger  is 
the  agent  or  bailee  of  the  assignee,  and  his  possession  that  of  the 
assignee,  and  then  only  is  there  a  constructive  delivery  to  htm.  In 
the  mean  time,  the  warrant,  and  the  indorsement  of  the  warrant, 
is  nothing  more  than  an  offer  to  hold  the  goods  as  the  warehouse- 
man of  the  assignee.  The  case  is  the  same  in  principle  as  that  of 
Bentall  v.  Burn,  and  others  which  are  stated  and  well  discussed 


from  that  of  an  assignment  of  a  bill  of 
lading."  See  Horr  v.  Barker,  8  Cal.  613. 
The  effect  of  an  indorsement  of  such  or- 
ders has  been  somewhat  modified  in  Maa- 
sachasetts  by  statute.  St.  1878,  c  93,  §  1, 
provides  as  follows :  "  The  title  to  goods 
and  chattels  stored  in  a  pablic  warehouse 
shall  pass  to  a  purchaser  or  pledgee  by 
the  indorsement  and  delivery  to  such  pur- 
chaser or  pledgee  of  the  warehouseman's 
receipt  therefor,  signed  by  the  person  to 
whom  the  receipt  was  originally  given  or 
by  an  indorsee  of  the  receipt."  In  Illinois 
it  is  provided  that  "  Warehouse  receipts 
for  property  stored  in  any  class  of  public 
warehouses  ....  shall  be  transferable 


by  the  indorsement  of  the  party  to  wboce 
order  such  receipt  may  be  i;»ued,  SDd 
such  indorsement  shall  be  deemed  a  valid 
transfer  of  the  property  represented  by 
such  receipt,  and  may  be  made  either  in 
blank  or  to  the  order  of  another."  B. 
S.  111.  (1880)  c  114,  §  142.  In  Kentncky, 
warehouse  receipts  are  made  negodable 
by  statute,  and  under  the  statute,  with 
certain  conditions,  the  transfer  of  the  n- 
ceipt  passes  the  property  in  the  goods. 
See  Cochran  v.  Ripy,  13  Bush,  495,  p. 
502.  See  Qlass  r.  Whitney,  22  U.  C.  Q- 
B.  290 ;  In  re  Coleman,  36  lb.  559.] 
(n)  16M.  &  W.  119. 


PART  L]  REMEDIES  AGAINST   THE  GOODS.  —  LIEN.  805 

in  a  recent  able  work  of  Mr.  Blackburn,  On  the  Contract  of  Sale, 
pp.  27,  41,  and  297,  and  in  Mr.  C.  Addison's  work,  p.  70,  We 
all  .therefore  think,  that  though  there  was  sufficient  evidence  of 
the  acceptance,  there  is  none  of  the  receiptJ*^  (o)  This  decision 
has  never  been  overruled,  and  before  proceeding  further,  R^m^kg 
it  is  useful  to  remark  how  completely  opposed  to  each  ^^  ^]f^  *>P" 

*  •'      '^*  posite  con- 

other  are  the  interpretations  put  on  these  documents  by   structioD 

the  courts  and  the  law-givers.     In  the  decided  cases  be-   and  Uw- 
tween  vendor  and  vendee  the  judges  construe  these  doc-   s*'^®"' 
uments  as  mere  ^'  tokens  of  authority  to  receive  possession  ;  "  as 
mere  ^^  offers  "  by  the  warehouseman  to  hold  the  goods  for  an 
indorsee  of  the  warrant,  inchoate  and  incomplete,  till  the  vendee 
has  obtained  the  warehouseman's  assent  to  attorn  to  him. 

§  817.  The  legislature,  on  the  other  hand,  bases  its  enactments 
on  the  assumption  that  ^^  dock  warrants,  warehouse  keeper's  cer- 
tificates^ warrants,  or  orders  for  the  delivery  of  goods,"  are  "  in- 
struments used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods"  and  as  "authorizing  the  possessor 
of  such  document  to  transfer  goods  thereby  represented  "  (4th  sec- 
tion of  factors  act)  ;  and  on  the  further  assumption  that  a  wharf- 
inger's warrant  for  the  delivery  of  goods  is  equivalent  in  effect 
to  an  accepted  delivery  order.  (Legal  quays  act,  and  sufferance 
wharves  act.)  In  a  word,  the  legislature  deals  with  these  docu- 
ments, in  the  acts  above  referred  to,  as  symbols  of  the  goods.  It 
is  no  matter  for  surprise,  when  the  ratio  decidendi  of  the  courts 
on  the  one  hand,  and  the  ratio  legis  ferendce  of  the  legislature  on 
the  other,  are  so  much  at  variance  in  regard  to  the  meaning  of 
these  instruments,  that  the  law  should  be  in  an  anomalous  and 
unsatisfactory  state.  It  is  perhaps  to  be  regretted  that  the  courts 
did  not  give  to  these  papers  originally  the  same  meaning  as  the 
law-giver  attached  to  them ;  a  meaning  which  might  have  been 
given  without  doing  violence  to  their  language.  No  doubt  a  ware- 
houseman or  wharfinger  in  possession  of  goods  is  the  bailee  of  the 
owner  alone  from  whom  he  received  them,  and  cannot  be  forced 
to  become  the  bailee  of  any  one  else  without  his  own  consent. 
But  what  is  there  in  the  law  to  prevent  this  assent  from  being 
given  in  advance  f  (p)  or  to  prohibit  the  bailee  from  giving  aw- 

(o)  [See  1  GbittjContr.  (1 1th  Am.  ed.)     and  Wood  v.  Manley.  cited  ante,  §  679,  in 
555,  and  note  (y)  and  cases  cited.]  the  former  of  which  cases  Tindal  C.  J. 

[p)  See  the  caaes  of  Salter  o.  Woollams    said  that  Jackson  had,  in  advance,  "  at- 
torned to  the  sale." 
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thority  to  the  owner  of  the  goods  to  assent  in  the  bailee's  behalf 
to  a  change  in  the  bailment?  If  a  warehouseman  give  a  written 
paper  to  the  owner^  saying,  ^'  I  hold  ten  hogsheads  of  sugar  be- 
longing to  you.  I  authorize  you  to  assent  in  my  behalf  that  I 
will  be  bailee  of  any  one  else  to  whom  you  may  sell  these  goods, 
and  your  indorsement  on  this  paper  shall  be  accepted  by  me  as 
full  proof  that  you  have  given  this  assent  for  me,  and  shall  be 
taken  as  my  assent ;  "  it  is  submitted  that  there  is  no  principle  of 
law  which  would  prevent  this  paper  from  taking  effect  according 
to  its  import.  But,  in  truth,  special  juries  of  London  merchants 
have  repeatedly  volunteered  statements  that  this  is  what  they  un- 
derstand the  paper  to  mean  ;  that  it  is  not  a  mere  offer  or  token  of 
authority  to  receive  possessiouy  but  is  meant  by  the  parties  to  be 
an  actual  transfer  of  possession.  In  Lucas  v,  Dorrien  (7  Taunt. 
278),  Dallas  C.  J.  said,  in  relation  to  a  West  India  Dock  war- 
rant, "  I  have  been  several  times  stopped  by  a  special  jury,  they 
being  satisfied  that  the  goods  pass  from  hand  to  hand  by  the  in- 
dorsement of  these  instruments.  All  special  juries  cry  out  with 
one  voice  that  the  practice  is  that  the  produce  lodged  in  the  docks 
is  transferred  by  indorsing  over  the  certificates  and  dock  wai^ 
rants."  And  at  nisi  prius  it  was  directly  decided  by  Park  J.  in 
one  case,  (j)  and  by  Dallas  C.  J.  in  another,  (r)  that  such  was 
the  true  construction  of  these  mercantile  "  documents  of  title." 
But  the  law  is  now  settled  in  opposition  to  this  construction,  for 
the  cases  above  referred  to  and  others  were  all  before  the  court 
when  Farina  v.  Home  was  decided,  and  were  reviewed  by  the 
learned  author  of  the  Treatise  on  Sales,  when  he  reached  the  con- 
clusion above  quoted.  The  reader's  attention  must  therefore  be 
directed  to  the  subsequent  decisions,  and  to  the  anomalous  results 
that  follow  from  them  ;  results  for  which  the  judges,  in  the  recent 
case  of  Fuentes  v.  Montis,  («)  declared  there  was  now  no  remedy 
save  further  legislation. 

§  818.  By  the  decision  under  the  factors  acts  already  referred 

Vendee  not   *^'  ^^^  ^^  is  now  Settled  that  the  words  **an  agent  in- 

includedin   trusted  with  goods  or  documents  of  title  "  do  not  include 

of  the  fac    a  veudce,  because  he  holds  in  his  otm  rights  and  not  as 

agent,  (u)     The  singular  anomaly  thus  exists,  that  if  a 

{q)  Zwinger  v.  Samudai  7  Taunt.  265.  (u)  Jenkyna  v.  Usborne,   7  K.  &  G. 

(r)  Eeyser  v.  Suze,  Gow,  58.  678;  Van  Casteel  v.  Booker,  2  Ex.  691 ; 

(s)  L.  R.  3  C.  F.  268.  Faentes  v.  Montis,  fiif>ra. 
(t)  Ante,  §§  19,  20. 
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merchant,  buying  goods  and  paying  the  price,  receives  a  transfer 
of  the  dock  warrant,  he  will  be  safe  if  his  vendor  is  not  owner ^  but 
only  agent  of  the  assignor  of  the  warrant,  and  will  not  be  safe  if 
the  vendor  is  ovmer^  because  the  price  may  remain  unpaid  to  the 
assignor  of  the  warrant ;  and  this  is  the  necessary  result  of  the 
conflicting  interpretations  put  on  the  dock  warrant  by  the  legis- 
lature and  the  courts.  The  original  owner  is  held  by  the  statute 
to  have  abandoned  his  actual  possession  by  giving  the  document 
of  title  to  his  agent,  although  he  retain  ownership  and  right  of 
possession :  he  is  held  by  the  courts  to  have  retained  his  actual 
possession  when  he  gives  the  document  to  a  purchaser,  although  he 
has  abandoned  both  ownership  and  right  of  possession, 

§  819.  The  safety  of  the  man  who  buys  goods  from  ^,  factor  is 
not  affected  by  the  fact  that  the  document  of  title  only   pgctor's 
came  into  the  factor's  hands  in  consequence  of  his  false  t^'^n^'er  o' 

*•  ^  document 

and  fraudulent  representations  to  the  owner,  if  it  ap-  o/*.«}^? 
pear  that  the  owner  really  intrusted  the  factor  or  his  favor  of 
agent  with  the  document ;  (2;)  but  if  a  person  gets  pos-   purciiaser, 
session  of  a  document  of  title  by  fraud,  without  having  obudnfd 
been  intrusted  with  it  as  agent  of  the  ownery  or  as  ven-   ^7  i^^^^, 
dee,  he  has  no  title  at  all,  either  as  principal  or  agent,  and  can 
convey  none  to  anybody  else,  (y)     This  was  really  the  point  de- 
cided by  the  exchequer  chamber  in  Kingsford  v.  Mer-   Kinesford 
ry,  (y)  a  case  which  created  some  excitement  among  the  *•  Merry. 
city  merchants,  who  did  not  at  first  understand  its  true  import. 

§  820.    In  Baines  v.  Swainson  (z)  Blackburn  J.  first  pointed 
attention  to  the  clause  at  the  end  of  the  4th  section  of   ^^^^^  ^^ 
the  factors  act,  "  unless  the  contrary  can  be  shown  in   Swainson. 
evidence,"  and  attributed  to  it  the  effect  of  enabling  the  owner  to 
set  aside  a  sale,  if  he  could  succeed  in  disproving  the  ostensible  in- 
trusting.    This  view  was  deliberately  adopted  by  Willes  Yw^iw  „. 
J.  in  delivering  the  opinion  in  Fuentes  v.  Montis,  (a)   Montis. 
which  decides  the  very  important  point,  that  a  secret  revocation 
of  the  agent's  power  will  defeat  the  rights  of  bond  fide  pledgees 
(and  it  would  seem  of  purchasers),  although  the  goods  remained 
in  the  hands  of  the  agent.     The  language  of  the  learned  judge  is 

(x)  Sheppard  v.  The  Union  Bank  of  25  L.  J.  Ex.  166,  and  in  Cam.  Scacc.  1 

London,  7  H.  &  N.  661 ;  31  L.  J.  Ex.  H.  &  N.  503 ;  26  L.  J.  Ex.  83. 

154 ;  Baines  o.  Swainson,  4  B.  &  S.  270;  (z)  4  B.  &  S.  270 ;  32  L.  J.  Q.  B.  281. 

32  L.  J.  Q.  B.  281.  (a)  L.  R.  3  C.  P.  268,  and  in  error, 

(y)  Kingsford  v.  Merry,  11    Ex.  577;  L.  R.  4  C.  P.  93. 
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as  follows  :  ^^  In  the  case  of  an  agent  for  sale,  whose  general  busi- 
ness it  is  to  sell,  intrusted  for  a  purpose  other  than  sale,  as,  for 
instance,  if  he  were  intrusted  upon  an  advance  against  the  goods, 
but  with  directions  not  to  sell,  being  a  mere  lender,  and  upon  his 
pledge  of  them  ;  or,  if  he  happen  to  have  a  warebouse,  thoogh 
his  general  business  was  that  of  a  factor,  and  not  that  of  a  ware- 
houseman, and  on  the  particular  occasion  the  goods  were  pat  in 
his  warehouse  at  a  rent,  in  both  cases  he  would  be  a  person  who, 
primdfacie^  would  be  justified  in  dealing  with  goods  under  the 
factors  act ;  and  yet  there  is  an  express  provision  with  respect  to 
such  a  person  —  because  one  cannot  doubt  that  the  judges  in  the 
case  of  Baines  v.  Swainson  were  right  in  so  expounding  the  sec- 
tion —  there  is  an  express  provision,  as  it  appeared  to  them,  and 
as  it  appears  to  me,  that  with  respect  to  such  a  person,  he  should 
only  he  primd  facie  in  the  situation  of  being  able  to  deal  with  the 
principal's  goods  more  generally  than  the  principal  had  authorized 
him  ;  that  the  principal^  on  proving  the  true  nature  of  the  trans- 
action between  them^  should  he  able  to  rebut  the  presumption  of  his 
enlarged  authority  under  the  factors  acts^  and  should  be  entitled  to 
call  for  a  better  account  from  a  third  person  dealing  udth  his  goods 
without  his  authority^  than  that  they  were  obtained  from  an  agents 
and  that  the  factors  act  applied.  That  provision  is  the  last  in  the 
4th  section  of  5  &  6  Vict.  c.  39 :  ^  An  agent  in  possession  as  afore- 
said of  such  goods  or  documents  shall  be  taken,  for  the  purposes  of 
this  act,  to  have  been  intrusted  therewith  by  the  owner  thereof, 
unless  the  contrary  can  be  shown  in  evidence.'  I  believe  that 
that  provision  in  the  4th  section  has  been  applied  to  that  extent 
in  the  judgment  of  my  brother  Blackburn  in  the  case  in  4  B.  &  S. 
285,  where  he  expressed  an  opinion  that  it  was  sufficient  for  the 
person  making  the  advance  upon  the  goods  to  show  that  the  agent 
who  was  in  apparent  possession  of  them  was  an  agent  whose  gen- 
eral business  was  one  that  would  bring  him  within  the  operation 
of  the  factors  act,  and  thereby  to  throw  upon  the  principal  the  bur- 
den of  proving  that^  in  the  particular  transaction^  with  respect  to 
the  goods  in  question^  the  agent  was  not  such  agent.  I  should, 
therefore,  but  for  that  statement,  have  been  rather  disposed  to 
read  that  last  clause  (the  4th  section)  as  applicable  to  the  cases 
expressly  provided  for  in  the  previous  act,  and  say  that  by  this 
act  a  factor  or  agent  is  held  to  become  intrusted  with  the  posses- 
sion of  documents  which  he  has  been  enabled  to  obtain  by  reason 
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of  having  been  intrusted  with  the  possession  of  other  documents 
which  led  to  the  former  being  obtained,  entirely,  as  it  were,  as  a 
key  to  them.  But  I  will  not  criticise  the  judgment  of  my  brother 
Blackburn,  and  the  other  judges  in  that  case,  but  adopt  it  for  the 
purpose  of  the  present.  Here  is  a  case  in  which  an  agent  whose 
general  business  has  been  within  the  act,  being  in  possession  of 
goods,  is  supposed  to  have  pledged  them.  What  is  the  result  ? 
Is  it  that  the  person  who  dealt  with  such  agent  is  by  reason  of  his 
general  employment,  and  by  reason  of  his  having  been  a  bond  fide 
agent,  the  principal  being  innocent  of  the  transaction,  to  take  ad- 
vantage of  the  apparent  ownership  of  the  agent  in  a  sale  in  mar- 
ket overt,  or  be  entitled  to  take  advantage  of  the  sale,  or  is  it 
open  to  after  claim  or  proof,  if  the  principal  can  make  out  that 
ther^  was  no  real  intrusting  within  the  meaning  of  the  act  ?  Let 
the  act  speak  for  itself.  ^  An  agent  in  possession  as  aforesaid  of 
such  goods  or  documents  shall  be  taken,  for  the  purposes  of  this 
act,  to  have  been  intrusted  therewith  by  the  owner  thereof,  unless 
the  contrary  can  be  shown  in  evidence.'  The  inevitable  conclu- 
sion is,  that  if  the  contrary  be  shown  in  evidence,  *  an  agent  in 
possession  as  aforesaid  of  such  goods  or  documents '  is  not  to  be 
taken  to  have  been  '  intrusted  therewith  by  the  owner  thereof.' 
I  draw  my  conclusions  from  that  state  of  the  law  of  which  I  have 
endeavored  to  give  a  summary,  not  dwelling  upon  the  precise  lan- 
guage of  the  act  for  the  present,  bat  dwelling  upon  the  construc- 
tion which  has  been  put  upon  the  acts  with  a  view  to  see  whether 
that  construction  comes,  in  reality,  to  a  decision  of  this  case. 
The  conclusion  to  which  the  course  of  decisions  compels  me  to 
arrive  is  that  expressed  by  Blackburn  J.  in  the  case  in  4  B.  &  S., 
namely,  thit  the  authority  given  by  the  factors  acts^  quoad  third 
persona^  is  an  authority  superadded  and  accessary  to  the  ordinary 
authority  given  by  a  principal  to  his  factor  ;  or  to  such  authority 
given  by  the  principal  to  his  agent  as  would  fall  within  the  pro- 
visions of  the  factors  acts.  It  is  not  intended  by  these  acts  of  par- 
liament to  provide  a  remedy  for  those  hardships  which  have  ac- 
crued to  innocent  persons  by  dealing  with  people  in  the  apparent 
ownership  of  goods  as  if  they  were  the  real  owners  ;  but  the  in- 
tention of  the  legislature  was  only  to  deal  with  cases  in  which  in- 
nocent persons  had  been  taken  in  in  such  dealings  by  the  agents  of 
the  oumers  of  the  goods  —  the  agents  *  intrusted  and  in  possession,^ 
Much  argument  was  bestowed,  and  properly,  upon  those  words. 
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'  intrusted  and  in  possession  ; '  but  it  appears  to  me  that  before 
you  can  deal  with  either  the  state  of  being  ^  intrusted/  or  the  state 
of  being  ^  in  possession/  you  must  first  get  hold  of  your  substan- 
tive, liamely,  ^  agent ' ;  the  person  who  is  to  give  the  title  as 
against  the  principal  must  be  an  agent,  and  if  he  is  not  an  agent 
he  is  not  a  person  to  whom  the  provisions  of  the  acts  apply/^ 
But  this  decision  seems  not  to  have  met  the  approval  of  Lord 
Westbury,  whose  remarks  on  it  in  Vickers  v.  Hertz  (J)  have  been 
referi-ed  to  ante^  §  20. 

§  821.  The  recent  cases  in  which  this  question  has  been  referred 
Ware-  to,  independently  of  the  factors  acts,  will  now  be  pre- 
may  de-**  Seated.  It  was  held,  in  Bartlett  v.  Holmes,  (c)  that  a 
render^or  ^^^^^^T^  order.^by  which  a  warehouseman  acknowledged 
hia warrant  to  hold  £COods  deliverable  to  A.,  "on  the  preserUatian  of 

promising  ,  ,      ,  , 

to  deliver  this  document  duly  indorsed  by  you,"  did  not  authorize 
p^esenta-^°  the  indorsee  to  claim  the  goods  by  merely  showing  the 
/w-Vglr^'  order,  but  that  he  must  deliver  it  up  to  the  warehouse- 
goods*  nian  before  the  latter  could  be  required  to  part  with  the 
Bartlett  v.  g^^ds.  The  reasoning  of  the  court  in  this  case  would 
Holmes.  seem  to  coverall  "documents  of  title."  The  grounds 
given  by  Jervis  C.  J.,  and  concurred  in  by  Williams  and  Cresswell 
J  J.,  viete  two  r  Ist.  That  confidence  must  be  placed  by  one  of  the 
parties  in  the  other,  where  the  article  is  bulky,  and  the  exchange 
of  the  goods  for  the  document  cannot  possibly  be  simultaneous. 
2dly.  That  if  the  party  having  the  goods  were  to  make  the  deliv- 
ery before  deceiving  the  document,  he  would  expoie  himself  to  the 
Johnson  *****  ^  ^^^  document'' B  being  transferred  to  third  perBont 
r.  stear.  ly  ^  second  Sale.  In  Johnson  v.  Stear  (d)  the  action 
was  trover  by  the  assignee  of  one  Cumming,  who  had  pledged 
goods  to  defendant  by  delivering  him  the  dock  warrant,  with  au- 
thority to  sell  the  goods,  if  the  loan  for  which  they  were  pledged 
was  not  repaid  on  the  29th  January.  In  the  middle  of  January, 
Cumming  became  bankrupt,  and  the  defendant,  Stear,  sold  the 
goods  on  the  ^th^  and  handed  over  the  dock  warrant  to  the  ven- 
dee on  the  il9th,  and  the  latter  took  the  goods  on  the  30th,  Hie 
court  held  this  a  conversion  by  Stear,  the  defendant ;  Erie  C.  J. 
saying,  that  '^  by  delivering  over  the  dock  warrant  to  the  vendee 
....  he  interfered  with  the  right  which  Cumming  had,  of  tak- 

(6)  L.  R.  2  Sc.  App.  118.  (d)  15  C.  B,  N.  S.  330 ;   33  L.  J.  C.  P. 

(c)  13  C.  B.  630 ;  22  L.  J.  C.  P.  182.         130. 
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ing  possession  on  the  29th  if  he  repaid  the  loan,  for  which  purpose 
the  dock  warrant  would  have  been  an  important  instrument." 
Williams  J.  said  :  "  The  handing  over^of  the  dock  warrant  to  the 
vendee,  before  the  time  had  arrived  at  which  the  brandies  could 
be  properly  sold,  according  to  the  terms  on  which  they  were 
pledged,  constituted  a  conversion,  inasmuch  as  it  was  tantamourvt 
to  a  delivery.  Not  that  the  warrant  is  to  be  considered  in  the  light 
of  a  symbol^  but  because,  according  to  the  doctrines  applied  in 
donations  mortis  causa^  it  is  the  means  of  coming  into  possession 
of  a  thing,  which  will  not  admit  of  corporal  delivery." 

§  822.  In  1870  the  case  of  Meyerstein  v.  Barber  (e)  was  de- 
cided by  the  House  of  Lords,  and  the  point  determined  biii  of  lad- 
excited  great  interest  in  the  city.  The  consignee  of  cer-  ggj^r^ods 
tain  cotton,  which  arrived  on  the  81st  January,  1865,  j*^^  ?®V°« 
entered  it  at  the  custom-house,  to  be  landed  at  a  suffer-  London 
ance  wharf,  with  a  stop  for  freight,  under  the  sufferance  until  re- 
wharves  act ;  (/)  and  the  cotton  was  so  landed.  On  wharfin-^ 
the  4th  March,  the  consignee  obtained  an  advance  from  ^^^  ^*^ 
the  plaintiff  on  the  pledge  of  the  bills  of  lading,  but  gave  Meveretein 
up  only  two  of  the  bills ;  the  plaintiff,  who  did  not  know  ^'  6arber. 
that  the  vessel  had  arrived,  believing  that  the  third  was  in  the 
captain's  hands.  The  consignee  fraudulently  pledged  the  third 
bill  on  the  6th  March  to  the  defendant  for  advances,  and  on  that 
day  the  stop  for  freight  was  removed ;  and  the  defendant  ob- 
tained the  wharfinger's  warrant,  and  sold  the  cotton  and  received 
the  proceeds.  The  action  was  for  money  had  and  received,  and 
in  trover.  It  was  contended  on  behalf  of  the  defendant,  that 
goods  are  not  represented  by  bills  of  lading  after  they  have  been 
landed,  and  the  master  has  performed  his  co^tract ;  that  the  bill 
of  lading  ceases  to  be  negotiable  after  this  is  done :  and  upon  this 
contention  the  case  turned.  The  judges  in  the  lower  courts  had 
however  held  unanimously  that  the  bUls  of  lading  continued  to 
represent  the  goods  at  the  sufferance  wharfs  until  replaced  by  the 
wharfinger^ s  warrant ;  and  that  the  plaintiff  was  therefore  entitled 
to  maintain  his  verdict*  Martin  B.,  in  delivering  the  judgment  of 
the  exchequer  chamber,  said  :  "  For  many  years  past  there  have 
been  two  symbols  of  property  in  goods  imported  :  the  one  the  bill 

(e)  L.  R.  4  Eng.  &  Ir.  App.  317 ;  L.  R.         (/)  Ante,  §  811. 
2  C.  P.  38,  361 ;   [Blanchard  v.  Page,  8 
Gray,  281,  298.] 


812 


BBEACH  OF  THE  CONTRACT. 


[book  Y. 


of  lading  ;  the  other  the  whqrfinger*B  certificate  or  warrant.  UntU 
the  latter  is  issued  hy  the  wharfinger^  the  former  remains  the  oviy 
symbol  of  property  in  the  goods."  These  dicta^  however,  which 
would  seem,  at  least  so  far  as  the  London  quays  and  sufferance 
wharves  are  concerned,  to  be  in  opposition  to  the  ruling  in  Farina 
V.  Home,  in  relation  to  the  effect  of  documents  of  title,  maat  be 
taken  in  connection  with  the  fact  that  Blackburn  J.,  who  was  a 
member  of  the  court,  is  reported  to  have  said,  when  the  passage 
from  the  Treatise  on  Sales,  (^)  above  quoted  (§  815),  was  (»ted 
in  argument:  ^^  That  was  published  twenty-two  years  ago,  and  I 
have  not  changed  my  opinion."  In  the  House  of  Lords  the  jadg- 
ment  was  also  unanimous  in  affirmance  of  that  given  in  the  ex- 
Effect  of  chequer  chamber,  and  it  was  pointed  out  that,  1st.  The 
person  who  first  gets  one  bill  of  lading  out  of  the  set  <rf 
three  (the  usual  number)  gets  the  property  which  it  rep- 
resents, and  needs  do  nothing  further  to  assure  his  title, 
which  is  complete,  and  to  which  any  subsequent  deal- 
ings with  the  other  bills  of  the  set  are  subordinate  ;  (^^)  and  2d. 
That  though  the  ship-owner  or  wharfinger,  if  ignorant  of  the 
transfer  of  one  bill  of  the  set,  may  be  excused  for  delivery,  so  the 
holder  of  another  bill  of  the  set  acquired  subsequently,  that  fact 
will  not  affect  the  legal  ownership  of  the  goods  as  between  the 
holders  of  the  two  bills  of  lading. 

Indorse-  §  823.  It  is  to  be  inferred  from  the  foregoing  an- 

deliVely^of  thorities  that  by  the  law  as  now  settled  the  indorsement 
and  transfer  of  a  dock  warrant,  warehouse  certificate, 
or  other  like  document  of  title,  by  a  vendor  to  a  yendee, 
is  not  such  a  delivery  of  possession  as  divests  the  ven- 
dor's lien.  (A)  Whether  this  result  would  be  affected  by 
proof  of  usage  in  the  particular  tradcj  that  the  delivery 


transfer- 
ring parts 
of  one  set 
of  bills  of 
lading  to 
different 
persons. 


dock  war- 
rants and 
other  like 
documents 
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yendee 
does  not 
divest  lien. 


(g)  Blackburn  on  Sales,  pp.  297,  298. 

ig^)  [In  Skillinga  v.  BoIIman,  6  Mo. 
App.  76,  Bakewell  J.  said :  "  The  person 
who  first  gets  one  bill  of  lading  out  of  a 
set  of  three  gets  the  property  it  repre- 
sents, and  need  do  nothing  more  to  se- 
cure his  title.  It  is  a  symbolical  delivery, 
and  has  the  effect  of  an  actual  delivery  of 
the  property,  neither  less  nor  more.  Un- 
less where  the  bill  of  lading  is  made  ne- 
gotiable by  statute,  the  indorsement  and 
transfer  can  convey  to  the  indorsee  or  as- 


signee no  greater  rights  than  those  ol  tlie 
indorser  or  assignor ;  but  such  rights  as 
the  indorser  has  in  the  goods  pass  with 
the  bill  of  lading,  and  nothing  fnnlier 
need  be  done  to  insure  the  tide  of  the  •»- 
signee,  which  is  then  complete,  mnd  to 
which  any  subsequent  dealing  with  the 
other  bills  of  the  set  is  subordinate." 
Glyn  V,  East  &  West  India  Dock  Co.  5  Q. 
B.  Div.  129.] 

(A)  [See  per  Shaw  C.  J.  in  Arnold  c 
Delano,  4  Cash.  38,  40.] 
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of  such  documents  is  intended  by  both  parties  to  con-    Qw^e, 
stitute  a  delivery  of  aettial  possessionj  is  a  point  that  proof  of 
does  not  seem  to  have  arisen  since  the  decision  in  Fa-   thecon^ 
rina  v.  Home,  and  may  perhaps  be  deemed  still  an  open   ^*JJ^ 
question.  *^*^^- 

§  823  a.  [In  Gunn  v.  Bolckow,  L.  R.  10  Ch.  App.  491,  the 
Aberdare  Iron  Company  entered  into  a  contract  with  Qnnn„. 
Bolckow  for  the  manufacture  of  2,000  tons  of  rails.  The  Boickow. 
contract  contained  the  following  stipulation  :  "  Payment  to  be 
made  by  buyer's  acceptance  of  seller's  draft  at  six  months'  date 
against  inspector's  certificate  of  approval  and  wharfinger's  certifi- 
cate of  each  500  tons  being  stacked  ready  for  shipment."  Under 
this  contract  Bolckow  commenced  to  manufacture  iron  rails,  which 
when  made  were  approved  and  stacked  at  the  works  of  Bolckow, 
and  the  wharfinger's  certificates,  with  the  certificates  of  the  inspec- 
tor attached,  of  each  600  tons  ready  for  shipment,  were  given  at 
different  dates  in  November  and  January.  The  wharfinger's  cer- 
tificate was  as  follows :  "  I  hereby  certify  that  there  are  lying  at 
the  works  of  Messrs.  Bolckow  500  tons  of  iron  rails  which  are 
ready  for  shipment,  and  which  have  been  rolled  under  contract 

dated  November  20, 1874 W.  Roe,  wharfinger."     These 

certificates,  with  the  inspector's  certificate  attached,  were,  as  they 
were  signed,  delivered  to  the  Aberdare  Co.  in  exchange  for  ac- 
ceptances by  the  company  of  drafts  by  Bolckow  at  six  months, 
date.  In  February,  1876,  the  Aberdare  Company  entered  into  an 
agreement  with  one  Jones  that  he  should  advance  them  21,000Z., 
and  signed  a  memorandum  as  follows :  ^^  It  having  been  arranged 
to-day  that  you  advance  us  21,0002.  against  warrants  of  about 
8,000  tons  of  Russian  rails,  ....  by  your  accepting  our  drafts 
with  about  four  months  to  run,  we  herewith  inclose  warrants  dated 
28th  Dec,  4th  and  '26th  Jany.,  with  inspector's  certificate  at- 
tached, and  our  drafts  as  follows,"  &c.  With  this  memorandum 
the  Aberdare  Company  handed  to  Jones  three  of  the  wharfinger's 
certificates  of  the  rails  which  were  referred  to  as  warrants,  and 
Jones  accepted  the  drafts.  Jones  died  on  the  15th  of  March,  1875, 
and  the  plaintiff  in  the  suit  was  his  administrator.  On  the  22d  of 
May  the  plaintiff  notified  Bolckow  that  he  claimed  a  lien  on  the 
iron  rails  for  which  he  held  warrants  issued  by  him.  Bolckow 
replied  that  he  had  issued  no  warrants  and  he  should  not  recognize 
the  plaintiff's  claim.     On  the  fifth  of  June,  the  Aberdare  Com- 
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pany  filed  a  liquidatipn  petition.  Two  of  the  bills  accepted  by 
them  had  become  due  and  had  been  dishonored.  The  plaintiff  in 
his  bill  claimed  a  lien  on  the  rails  mentioned  in  the  certificates, 
and  prayed  an  injunction  to  restrain  Bolckow  from  parting  with 
the  rails  without  first  satisfying  his  lien.  Sir  G.  Mellish  L.  J. 
said :  ^^  The  next  point  is  as  to  the  wharfinger's  certificate.  It  is 
perfectly  plain  upon  the  contract,  and  on  reading  the  certificate, 

what  the  certificate  is It  professes  simply  to  be  what  it  is, 

a  certificate  that  those  tons  are  ready  for  shipment.  It  is  merely 
a  security  to  the  buyer  that  such  things  are  actually  there.  .... 
The  wharfinger  certifies  that  those  rails  have  been  actually  brought 
down,  and  are  actually  ready  for  shipment.  It  is  utterly  impos- 
sible, in  my  opinion,  to  make  that  out  to  be  a  document  of  title. 
A  document  of  title  is  something  which  represents  the  goods,  and 
from  which  either  immediately  or  at  some  future  time  the  posses- 
sion of  the  goods  may  be  obtained It  is  perfectly  plain 

that  the  certificate  was  never  intended  to  represent  the  goods,  and 
the  goods  could  never  have  been  obtained  by  it,  because  by  the 
contract  and  by  the  certificate  itself  the  goods  were  to  be  shipped 
for  Cronstadt  and  were  to  be  delivered  at  Cronstadt.  ....  Then 
it  is  said  there  is  a  custom  of  trade  to  treat  these  certificates  as 
warrants.  That  these  certificates  are  often  pledged,  and  that  as 
between  the  party  who  pledges  them  and  the  party  who  advances 
money  they  would  be  evidence  of  an  equitable  charge,  is,  I  think, 
very  probable.  The  iron  trade  we  know  -is  a  very  speculative 
trade.  I  dare  say  those  who  are  engaged  in  it  raise  money  in  that 
way.  If  the  custom  were  proved,  I  cannot  understand  how  any 
practice  of  raising  money  in  that  way  can  affect  the  vendor's  right 
The  vendor  having  agreed  by  his  contract  that  he  would  give  the 
wharfinger's  certificate  in  order  that  the  purchaser  may  have  evi- 
dence that  the  goods  have  been  actually  made,  and  now  are  act- 
ually ready  to  be  shipped,  cannot  help  giving  the  certificate,  and 
how  the  fact  of  his  giving  that  certificate,  which  does  not  profess 
to  be  negotiable,  and  does  not  profess  to  require  the  delivery  of 
the  goods  to  order  or  to  bearer,  can  affect  his  lien  as  vendor, 
merely  because  the  purchaser  phopses  to  borrow  money  on  the 
faith  of  it,  I  am  at  a  loss  to  conceive."] 

Vendor'8  §  ^^^^  "^^^  vendor's  lien  is  not  lost  by  sending  goods 

iMt b***^de-    ^"  board  of  a  vessel  in  accordance  with  the  buyers  in- 
liveriDK       structious,  cveu  thouffh  by  the  contract  the  goods  are 

goods  f.  0.  o         y  w 
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to  be  delivered  free  on  board  to  the  buyer,  if  the  ven-  h^on^ 
dor  on  delivering  the  goods  takes  (z)  or  demands  (A;)   uke^re- 
a  receipt  for  them  in  his  own  name,  for  this  is  evideuce  Sii'own 
that  he  has  not  yet  parted  with  his  control ;  the  posses-   '»*™®» 
sion  of  the  receipt  entitles  him  to  the  bill  of  lading;  and  the 
goods,  represented  by  their  symbol  the  bill  of  lading,  are  still  in 
his  possession,  which  can  only  be  divested  by  his  parting 
with  the  bill  of  lading.     But  if  the  vessel  belonged  to  vessel  be- 
the  purchaser,  the  delivery  would  be  complete  under  the  pur- 
such  circumstances,  and  the  lien  lost.  (Z)  ^  ^^^' 

§  825.  When  goods  have  been  sold  on  credit,  and  the  purchaser 
permits  them  to  remain  in  the  vendor's  possession  till  Lj^nre- 
the  credit  has  expired,  the  vendor's  lien,  which  was   vivesjn 
waived  by  the  grant  of  credit,  revives  upon  the  expira-  goods  sold 

.,,  .1  1,11  ^1-         on  credit, 

tion  of  the  term,  even  though  the  buyer  may  not  be  in-  if  posses- 
solvent.     The  point  was  directly  decided  at  nisi  prius  by  maJnrin 
Bayley  J.  in  New  v.  Swain,  (m)  and  by  Littledale  J.  in   H^Z!^ 
Bunney  v,  Poyntz,  (n)  and  has  ever  since  been  treated  ®'  credit, 
as  settled  law,  though  there  has  been  no  case  deeided  in  banc. 
Among  the  numerous  dicta  where  the  law  is  assumed  to  be  un- 
doubted on  this  point  are  those  of  Lord  Campbell,  ante^  §  776 ;  of 
Parke  B.  in  Dixon  v.  Yates  (o)  of  the  court,  in  Martindale  v. 
Smith,  (^)  of  the  barons  of  the  exchequer,  in  Castle  v.  Swor- 
der,  Qq)  and  in  Miles  v.  Gorton ;  (r)  and  of  the  judges  of  the 
queen's  bench,  in  Valpy  v.  Oakeley.  («) 

§  826.  As  the  vendor's  lien  is  a  right  granted  to  him  by  law 
solely  for  the  purpose  of  enabling  him  to  obtain  payment   Tender  of 
of  the  price,  it  follows  that  a  tender  of  the  price  puts  an   vesuaiien. 
end  to  the  lien,  even  if  the  vendor  decline  to  receive  the  money  ; 
and  this  was  the  decision  in  Martindale  v.  Smith,  (t) 

§  827.  Where  the  vendor  allows  the  purchaser  to  mark,  or 
spend  money  upon  the  goods  sold,  which  are  lying  at  a  .^^  ^l 

lien  wnere 

public  wharf,  or  on  the  premises  of  a  third  person,  not  goods  are 
the  bailee  of  the  vendor,  and  to  take  away  part  of  the   premises  of 

(t)  Craven  v.  Ryder,  6  Taunt  433.  (o)  5  B.  &  Ad.  341. 

(k)  Rack  V,  Hatfield,  5  B.  &  Aid.  632.  {p)  I  Q.  B.  395. 

(/)  Cowasjee  v,  Thom|Moir,  5  Moore  P.  (q)  5  H.  &  N.  281 ;  29  L.  J.  Ex.  235 

C.  C.  165.  (r)  2C.  &M.  510. 

(m)  Danson  &  L.  193.  («)  16  Q^  B.  941 ;  20  L.  J.  Q.  B.  380. 

(ft)  4  B.  &  Ad.  668.  (0  1  Q.  B.  389. 
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a  third  per-  goods,  this  is  80  complete  a  delivery  of  possession  as  to 
bfliiM  of  divest  the  lien,  although  the  vendor  might,  under  the 
rendor.  game  circumstances,  have  had  the  right  to  retain  the 
goods,  if  they  had  been  on  his  own  premises,  (u) 

(u)  Tansley  v.  Turner,  2  Bing.  N.  C.    L.  J.  Ex.  161 ;  [See  French  v.  Fieemu, 
151 ;  Cooper  v.  Bill,  3  H.  &  C.  722;  34     48  Vt  93,  97.] 
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ions 


.  868 


§  828.  Thb  last  remedy  wbiah  an  anpaid  yendor  has  against 
the  goods  is  stoppage  in  transitu.    This  is  a  right  which  ^j^.    . 
arises  solely  upon  the  insolvency  of   the  buyer,  and  is   exists  only 
based  on  the  plain  reason  of  justice  and  equity  that  one   buyer  is 
man's  goods  shall  not  be  applied  to  the  payment  of  *^®°^®°*- 
another  man's  debts,  (a)     If,  therefore,  after  the  vendor  has  de- 
livered the  goods  out  of  his  own  possession,  and  put  them  in  the 
hands  of  a  carrier  for  delivery  to  the  buyer  (6)  (which,  as  we 
have  seen  in  the  preceding  chapter,  is  such   a  constructive  de- 
livery as  divests  the  vendor's  lien)  —  he  discovers  that  the  buyer 
is*  insolvent,  he  may  retake  the  goods,  if  he  can,  before  they  reach 
the  buyer's  possession,  and  thus  avoid  having  his  property  applied 
to  paying  debts  due  by  the  buyer  to  other  people.  (6^) 

§  829.  The  history  of  the  law  of  stoppage  in  transitu  is  given 


(a)  Per  Lord  Northington  C.  in  D'- 
Aquila  V.  Lambert,  2  Eden,  77.  [The 
right  of  the  vendor  to  stop  in  transitu  is, 
in  its  nature,  adverse  to  the  purchaser. 
Abbott  Ship.  (6th  Am.  ed.)  514;  Nay- 
lor  V.  Dennie,  8  Pick.  1 98.  And  the  doc- 
trine on  that  subject  does  not  apply  to  a 
case  where  the  vendor  and  purchaser  are 
agreed  that  the  property  shall  be  re- 
claimed ;  for  it  is  then  a  question  of  re- 
scission  or   reconveyance.    Ash  v.  Put- 


nam, 1  Wl\  (N.  T.),  302.  See  jDos^  §  858, 
note.] 

{b)  I**  Stoppage  in  transitu  can  only 
take  place  where  there  is  a  vendor,  vendee, 
and  a  middleman,  such  as  a  carrier.  If 
the  goods  come  into  the  actual  or  con- 
structive possession  of  the  vendee,  the 
vendor's  right  over  them  is  gone." 
Cooper  r.  Bill,  3  H.  &  C.  722,  727.] 

(b^)  [Spe  Eeeler  t;.  Goodwin,  111  Mass. 
490,  492.] 
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very  fully  by  Lord  Abinger,  in  Gibson  v.  Carruthers,  (<?)  to  which 
History  the  reader  is  referred.  It  now  prevails  almost  univer- 
ETrd  A?-  sally  among  commercial  nations,  and  may  best  be  con- 
inger.  3  -^  gj^ered  by  dividing  the  inquiry  into  the  following  sec- 
tions :  1.  Who  may  exercise  the  right  ?  2.  Against  whom  may  it 
be  exercised  ?  3.  When  does  the  transit  begin  ?  When  does  it 
end  ?  4.  How  is  the  vendor  to  exercise  the  right  ?  5.  How  may 
the  right  be  defeated  when  the  goods  are  represented  by  a  bill  of 
lading  ?     6.  What  is  the  legal  effect  of  the  exercise  of  the  right  ? 

SECTION  I.  —  WHO  MAY    EXERCISE  THE  RIGHT  ? 

§  830.  Stoppage  in  transitu  is  so  highly  favored,  on  account  of 
Persons  in    its  intrinsic  justice,  that  it  has  been  extended  bv  the 

position  ..  •  J  ,  •  -,•  •"! 

sUnilar  to  courts  to  quasi-vcndors :  to  persons  m  a  position  similar 
con^igni*^  to  that  of  vendors.  In  Feise  v.  Wray  (d)  Lord  Ellen- 
&c.  may  borough  and  the  other  judges  of  the  king^s  bench  held 
Consignor  *^®  right  to  exist  in  lavor  of  a  consignor  who  had 
b  **^  ht*  bought  goods,  on  account  and  by  order  of  his  prindpal, 
with  his  on  the  factor's  own  credit,  in  a  foreign  port,  and  had 
or  credit,  shipped  the  goods  to  London,  di*awing  bills  on  the  mer- 
chant here,  who  had  ordered  the  goods  and  become  bankrupt  dur- 
ing the  transit.  The  bankrupt's  assignee  contended  that  the  fac- 
tor was  but  an  agent  with  a  lien ;  but  the  court  held  that  he  might 
be  considered  as  a  vendor  who  had  first  bought  the  goods,  and 
then  sold  them  to  his  correspondent  at  cost,  plus  his  commission. 
Agent  of  ^^^  principle  of  this  case  has  been  recognized  in  numer^ 
vendor  to     qus  Subsequent  decisions,  (e)     The  transfer  of  the  bill 

whom  the  .        *  . 

latter  has  of  lading  by  the  vendor  to  his  agent  vests  a  sufficient 

the  bill  of  special  property  in  the  latter  to  entitle  him  to  stop  in 

stop^in'hif  transitu  in  his  own  name.    This  was  held  to  be  the  law, 

own  name.  ^^^^  before  the  bills  of  lading  act.  (/) 

(c)  8  M.  &  W.  337.  (/)  Morison    v.   Gray,  2   Ring.    S60 ; 

(d)  3  East,  93.  [Sword  v.  Carruthers,  7  U.  C.  Q.  R.  313. 

(e)  The  Tigress,  32  L.  J.  Adm.  97 ;  See  Seymour  v.  Newton,  105  Mass.  272 ; 
Patten  t^.  Thompson,  5  M.  &  S.  350 ;  Ogle  Newhall  v,  Vargas,  13  Maine,  93,  103. 
u.  Atkinson,  5  Taunt.  759 ;  Oakford  v.  The  right  of  stoppage  may  be  exercised 
Drake,  2  .F.  &  F.  493 ;  Tucker  v.  Hum-  by  a  person  who  pays  the  price  of  tht 
phrey,  4  Bing.  516 ;  Turner  v.  Trustees  goods  for  the  purchaser  and  takes  imm 
Liverpool  Dock  Company,  6  Ex.  543 ;  20  him  an  assignment  of  the  bill  of  lading 
L.  J.  Ex.  393  ;  Ellershaw  v.  Magniac,  6  as  security  for  such  advances.  Gosaler  r. 
Ex.570;  [Newhall  v.  Vargas,  13  Maine,  Schepeler,  5  Daly  {N.  Y.),  476.] 

93,  103 ;  Seymour  v.  Newton,  105  Mass. 
272,  275.] 
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§  881.  The  vendoi^  of  an  interest  in  an  executory  agreement 
may  also  stop  the  goods,  as  if  he  were  owner  of  them,   vendor  of 
In  Jenkyns  v.  Usborne  (^)  the  plaintiff  was  agent  of  a  ?"  interest 
foreign  bouse,  which  had  shipped  a  cargo  of  beans  to  ntoiy  con- 
London  ;  a  portion  of  the  cargo  had  been  ordered   by  stop  th*^ 
Hunter  &  Co.  of  London,  but  only  one  bill  of  lading   *^°^** 
had  been  taken  for  the  whole  cargo,  and  this  was  given   usborne/ 
to  Hunter  &  Co.,  they  giving  to  the  plaintiff  a  letter,  acknowl- 
edging that  1,442  sacks  of  the  beans  were  his  property,  together 
with  a  delivery  order,  addressed  to  the  master  of  the  vessel,  re- 
questing him  to  deliver  to  bearer  1,442  sacks  out  of  the  cargo  on 
board.     Before  the  arrival  of  the  vessel,  plaintiff  sold  these  1,442 
sacks,  on  credit,  to  one  Thomas,  giving  him  the  letter  and  deliv- 
ery order  of  Hunter  &  Co.     Thomas  obtained  an  advance  from 
the  defendant  on  this  delivery   order  and  letter,  together   with 
other  securities.     Thomas  stopped  payment  before  the  arrival  of 
the  vessel,  and  before  paying  for  the  goods,  and  the  plaintiff  gave 
notice  to  the  master,  on  the  arrival  of  the  goods,  not  to  deliver 
them.     Held,  that  although  at  the  time  of  the  stoppage  the  prop- 
erty in  the  1,442  sacks  had  not  vested  in  the  plaintiff,  but  only 
the  right  to  take  them  after  being  separated  from  the  portion  of 
the  cargo  belonging  to  Hunter  &  Co.,  yet  the  interest  of  the  plain- 
tiff in  the  goods  was  sufficient  to  entitle  him  to  exercise  the  ven- 
dor's rights  of  stoppage.     It  was  said  by  Lord  Ellenborough,  in 
Siffken  v.  Wray,  (A)  that  a  mere  surety  for  the  buyer  May 
had  no  right  to  stop  in  transitu :  but  if  a  surety  for  an   er^s7the" 
insolvent  buyer  should  pay  the  vendor,  it  would  seem    right? 
that  he  would  now  have  the  right  of  stoppage  in  transitu^  if  not 
in  his  own  name,  at  all  events  in  the  name  of  the  vendor,  by  vir- 
tue of  the  provisions  of  the  5th  section  of   the  mercantile  law 
amendment  act  (19  &  20  Vict.  c.  97),  which  provides  that  "  every 
person,  who  being  surety  for  the  debt  or  duty  of  another,  or  being 
liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or 
perform  such  duty,  shall  be  entitled  to  have  assigned  to  him  or  to 
a  trustee  for  him,  every  judgment,  specialty,  or   other  security 
which  shall  be  held  by  the  creditor  in  respect  of  such  debt  or 
duty,  whether  such  judgment,  specialty,  or  other  security  shall  or 
shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty,  and  such  person  shall  be 

(^)  7  M.  &  G.  678;  8  Soott  N.  R.  505.  (h)  6  East,  371. 
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entitled  to  stand  in  the  place  of  the  creditor^  and  to  vse  all  the 
remedies^  and  if  need  be,  and  upon  a  proper  indemnity,  to  ttse  the 
name  of  the  creditor  in  any  action  or  other  proceeding  at  law  or 
in  equity^  in  order  to  obtain  from  the  principal  debtor  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnifi- 
cation for  the  advances  made  and  loss  sustained  by  the  person 
who  shall  have  so  paid  such  debt  or  performed  such  duty,**  &c. : 
but  no  case  has  yet  been  presented  for  decision  on  this  point,  {i) 

§  832.  The  right  of  stoppage  in  transitu  does  not  depend  on 
p    .  the  fact  that  the  vendor,  having  had  a  lien  and  parted 

havinc-  with  it,  may  get  it  back  again  if  he  can  stop  the  goods 
than  that  in  transit,  but  is  a  right  arising  out  of  his  relation  to  the 
cannot  goods,  qud  vendor,  which  is  greater  than  a  lien.  Other 
'  ^^*  persons,  therefore,  entitled  to  liens,  as  factors,  (i)  full- 

ers (l)  who  have  fulled  cloths,  have  no  right  to  stop  in  transitu 
before  obtaining  or  after  having  lost  possession. 

§  833.  A  principal  consigning  goods  to  a  factor  has  the  right  of 
Consignor  Stoppage  in  transitu^  on  the  latter  becoming  insolvent, 
™^nTf*Eis  ®^®^  ^^  ^^®  factor  have  made  advances  on  the  faith  of 
facU)rhave  the  Consignment,  (m)  or  have  a  joint,  interest  with  the 
vancesor  Consignor,  (n)  An  agent  of  the  vendor  may  make  a 
joint  inter-  Stoppage  in  behalf  of  his  principal,  (o)  but  attempts 
^^^^®  have  been  made  occasionally  by  persons  who  have  no 
Agent  of  authority,  and  whose  acts  were  subsequently  ratified^ 
vendor.        and  the  cases  establish  certain  distinctions. 

§  834.  Where  the  stoppage  in  transitu  is  effected  in  behalf  of 
Ratifica-  the  vendor  by  one  who  has  at  no  time  had  any  aathority 
stoppage  to  act  for  him,  a  subsequent  ratification  of  the  vendor 
party  has  ^^^  ^®  ^^^  1^^®  ^^  made  after  the  transit  is  ended.  In 
never  had  gj^^  ^  Brown  (p)  the  holder  of  some  bills  of  exchange 
cy  for  ven-  drawn  by  the  vendor  on  the  purchaser,  for  the  price  of 
the  goods,  assumed  to  act  in  behalf  of  the  vendor  in 
Brown.        stopping  the  goods  in  transitu^  and  the  assignees  of  the 

(t)  The  only  decisions  met  with  as  to  in  Dom.  Proc.  lb.  786 ;  4  Brown's  P.  C. 

the  construction  of  this  section  are  Lock-  47. 

hart  V.  Reilly,  1  De  G.  &  J.  464 ;  27  L.  J.  (/)  Sweet  v.  Pym,  1  East,  4. 

Ch.  54 ;  Batchelor  v.  Lawrence,  9  C.  B.  (m)  Kinloch  v,  Craig,  3  T.  R.  119. 

N.  S.  543 ;  30  L.  J.  C.  P.  39 ;  De  Wolf  (n)  Newsom  v.  Thornton,  6  East,  17. 

V.  Lindsell,  L.  R.  5  Eq.  209 ;  Phillips  v.  (o)  Whitehead  v.  Anderson,  9  M.  &  W. 

Dickson,  8  C  B.  N.  S.  391 ;  29  L.  J.  C.  518. 

P.  223.  (p)  4  Ex.  786. 

{k)  Kinloch  v.  Craig,  3  T.  R.  119  ;  and 
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bankrupt  buyer  also  demanded  the  goods.  After  this  demand  by 
the  assignee,  the  vendor  adopted  and  ratified  the  stoppage  made 
in  his  behalf  by  the  holder  of  the  bills  of  exchange,  but  the  court 
held  that  the  property  in  the  goods  had  vested  in  the  assignees, 
by  their  demand  of  delivery,  and  this  ownership  could  not  be  al- 
tered retrospectively  by  the  vendor's  subsequent  ratifica-  Ratifica-  * 
tion.  (jo*)  But  in  Hutchings  v.  Nunes  (^q)  the  stoppage  J^^iet^^^*"® 
was  made  by  the  defendant,  who  had  previously  done  gjving  au- 
business  for  the  vendor  as  his  agent.    The  defendant  had   not  reached 

af fiDt 

written  to  the  vendor,  informing  him  of  the  insolvency   when  he 
of  the  buyer,  on  the  26th  March,  and  the  vendor,  on  the   J^  «5t!^ 
16th  April,  inclosed  to  the  defendant  a  power  of  attor-   Hutchings 
ney  to  act  for  him.     The  defendant,  before  receiving  ''•^'^«*- 
this  power,  to  wit,  on  the  21st  April,  assumed  to  act  for  the  ven- 
dor, and  effected  the  stoppage.     Held,  by  the  privy  council,  dis- 
tinguishing this  case  from  Bird  v.  Brown,  that  the  power  actually 
dispatched  on  the  16th  April  was  a  sufiBcient  ratification  of  the 
agent's  act  done  on  the  21st,  although  the  agent  was  not  then 
aware  of  the  existence  of  the  authority,  (r) 

§  835.  The  vendor's  right  exists,  notwithstanding  partial  pay- 
ment of  the  price  ;  («)  and  it  is  not  lost  by  his  having  , 
received  conditional  payment  by  bills  of  exchange  or  right  not 

.  affected  by 

other  securities,  (t^  even  though  he  may  have  negotiated  partial 

the  bills  so  that  they  are  outstanding  in  third  hands,  P*^™®°^' 

unmatured,  (w)   It  has  already  been  shown,  however,  (a;)  conditional 

that  a  vendor  is  not  unpaid,  if  he  have  taken  bills  or  se-  P*y™«»^- 

(pi)  [Davis  V.  McWhirter,  40  U.  C.  Q.  («)  Hodgson  v.  Loj^  7  T.  R.  440;  Feise 

B.  598.]  V.  Wray,  3  East,  93  ;  Edwards  v.  Brewer, 

iq)  1  Moore  P.  C.  N.  S.  243 ;  [Durgy  2  M.  &  W.  375  ;  Van  Casteel  v.  Booker,  2 

Cement  and  Umber  Company  v.  O'Brien,  Ex.  702 ;  [Newhall  v.  Vargas,  13  Maine,  93.] 

123  Mass.  12.]  {t)  Dixon  v.  Yates,  5  B.  &  Ad.  345 ; 

(r)  [In   Reynolds  v.  Boston  &  Maine  Feise  v.  Wray,  supra ;  Edwards  v.  Brewer, 

Railroad,  43  N.  H.  589,  Bell  C.  J.  having  supra, 

noticed  without  disapproval  the  case  of  (u)  Feise  v,  Wray,  supra;   Fatten   v. 

Bird  V.  Brown,  added  :  **  Yet  we  regard  it  Thompson,  5  M.  &  S.  350 ;  Edwards  v. 

Stoppage  by    ^  settled  that  any  agent  who  Brewer,  2  M.  &  W.  375  ;  Miles  v.  Gorton, 

■«•"*•             has  power  to  act  for  the  con-  2  C.  &  M.  504 ;  [Newhall  v.  Vargas,  13 

signor,  either  generally  or  for  the  purposes  Maine,  93;  Bell  v.  Moss,  5  Whart.  189; 

of  the  consignment  in  question,  may  stop  Donath  v.  Broomhead,  7  Penn.  St.  301 ; 

goods  in  transitu  without  any  authority  Hays  v.  Mouille,   14  lb.  48 ;  Stubbs  t*. 

specially  directed  to  that  end,  or  empower-  Lund,  7  Mass.  453 ;  Arnold  v.  Delano,  4 

ing  him  to  adopt  that  particular  measure.''  Cush.  33 ;  Lewis  v.  Mason,  36  U.  C.  Q.  B. 

Bell  V.  Moss,  5  Whart  189;'  Newhall  v.  590.] 

Vargas,  13  Maine,  93.]  (x)  Ante,  §  732. 
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who^h"^^'^  curities  in  absolute  payment.  He  must,  in  such  cases, 
received       seek  his  remedy  on  the  securities,  having  no  further  right 

securities 

in  absolute  on  the  goods.  (y)     In  Wood  V.  Jones  (z)  it  was  held 

^nm>l°  that  the  consignor,  whose  bill  drawn  against  a  cargo  had 

'^P*  been  dishonored  by  an  insolvent  consignee,  was  not  de- 

Sl^^'^p'  prived  of  the  right  of  stoppage  because  he  had  in  his 

Se**a"?**  own  hands  goods  belonging  to  his  consignee  unaccounted 

count  cur-  for,  and  the  account  current  between  them  had  not  been 

rent  with  ti-iiii  »  -n        '      tr 

consignee  adjusted,  and  the  balance  was  uncertain.     But  m  ver- 

justed  and  tuc  V.  Jcwcll  (a)  it  was  held  by  Lord  EUenborough,  and 

uncertain,  confirmed  by  the  court  in  banc^  that  a  consignor  who 

Wood  V.  ^^^  indebted  to  the  consignee  on  a  balance  of  accounts, 

Jones.  jjj  which  were  included  acceptances  of   the  consignee 

fi^Qry^Yio  outstanding  and  unmatured,  and  who,  under  these  cii^ 

ships  goods  cumstances,  shipped  a  parcel  of  barley  on  account  of  that 

in  pavment  . 

of  unma-  balance,  had  no  right  of  stoppage  on  the  insolvency  of 
ceptances  the  consignee,  although  the  acceptances  were  afterwards 
Vi^^tm^u  dishonored.  Lord  Ellenborough  said  that  "  the  circum- 
the^in™i"*^  stance  of  Bloom  (the  consignor)  being  indebted  to  them 
vencyof       on  the  balance  of  accounts  divested  him  of  all  control 

the  ac- 
ceptor—     over  the  barley  from  the  moment  of  the  shipment.    The 

r*^*  non-payment  of  the  bills  of  exchange  cannot  be  taken 
Jewell.  into  consideration."  The  court  held,  in  banc,  that  un- 
der these  circumstances  the  consignees  were  to  be  considered  as 
Vertue  v.  purchasers  for  a  valuable  consideration.  The  case  has 
quMdoned.  never  been  overruled,  but  if  correctly  reported  is  very 
questionable  law.  Blackburn  J.  in  his  Treatise  on  Sales  (p.  220), 
suggests  an  explanation,  that' the  position  of  the  consignor  was  not 
such  as  to  allow  him  to  be  considered  as  a  vendor,  and  that  the  case 
would  therefore  be  an  authority  for  the  proposition  that  the  right 
of  stoppage  is  peculiar  to  a  vendor.  But  it  happens,  unfortunately 
for  this  explanation,  that  the  report  states  in  express  terms  that 
the  ground  of  the  decision  in  banc  was,  that  the  consignees  ^^  were 
to  be  considered  the  purchasers  of  the  goods  for  a  valuable  oon- 
sideration ; "  a  ground  which  would  prove  the  right  of  stoppage 
to  exist ;  for  it  had  already  been  held  by  the  same  court,  in  Feiae 
V.  Wray,  (5)  that  a  vendor's  right  of  stoppage  was  not  taken 
away  by  the  fact  that  he  had  received  acceptances  for  the  price  of 

(y)  [£aton  v.  Cook,  32  Vt.  58.]  (a)  4  Camp.  31. 

(z)  7  D.  &  R.  126.  (6)  3  East,  93. 
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the  goods,  which  were  outstanding  and  unmatured  at  the  time  of 
the  stoppage.  When  this  case  was  pressed  on  the  court  patten  v. 
by  the  counsel  in  Patten  v.  Thompson,  (c)  Lord  Ellen-  Thompson, 
borough  did  not  suggest  that  it  was  good  law  as  reported^  but 
said :  "  /  have  looked  also  into  that  case  of  Vertue  v.  Jewell,  and 
find  that  there  the  bill  of  lading  was  indorsed  and  sent  by  the  con- 
signor on  account  of  a  balance  due  from  him,  including  several 
acceptances  then  running  ;  so  that  it  was  the  case  of  a  pledge  to 
cover  these  acceptances.'*  There  was  an  interval  of  only  two  years 
between  the  cases,  and  this  explanation  scarcely  renders  Vertue  v, 
Jewell  more  intelligible ;  for  it  was  recognized  as  settled  law  in 
Patten  v.  Thompson  that  a  consignor  may  stop  the  specific  goods 
on  which  his  consignee  has  made  advances,  on  learning  the  con- 
signee's insolvency ;  (rf)  and  it  is  very  hard  to  understand  how  a 
consignor's  right  of  stoppage  can  be  greater  against  the  very  goods 
on  the  faith  of  which  an  advance  has  been  made  to  him,  than 
against  goods  on  which  the  consignee  has  made  no  special  advance, 
but  which  are  sent  to  him  to  meet  unmatured  acceptances  given 
in  general  account ;  or  why  the  latter  is  a  pledge,  and  not  the 
former,  (e) 

§  836.  The  unpaid  vendor's  right  of  stoppage  is  higher  in  its 
nature  than  a  carrier's  lien  for  a  general  halance^  (/)   vendor's 
though  not  for  the  special  charges  on  the  goods  sold :   "J^p^^^g 
and  he  may  also  maintain  his  claim  as  paramount  to  that    paramount 

,  11^  general 

of  a  creditor  of  the  buyer  who  has  attached  the  goods  Hen  of  car- 
while  in  transit,  by  process  out  of  the  mayor's  court  of  attach- 
the  City  of  London.  (^)     In  the  case  of  The  Mercantile  'Z%r^'^ 
and  Exchange  Bank  v.  Gladstone  (A)  it  was  held  that  And  in 
the  consignor's  right  of  stoppage  was  paramount  to  a  ^^^q  de- 
demand  for  freight  under  the  following  circumstances.  ?*°1./**'' 
The  goods  were  ordered  by  Fernie  &  Co.  of  Liverpool  j^g^^Q^. 
from  the  defendant's  house  in  Calcutta,  and  were  shipped  and  Ex- 

chanflre 

on  board  of  Fernie  &  Co's  own  vessel,  the  master  sign-   Bank  r. 
ing  bills  of  lading  "  freight  for  the  said  goods  free  on 

(c)  5  M.  &  S.  350.  (/)  Oppenheim  v.  Rnssell,  3  B.  &  P. 

(d)  This  had  heen  settled  in  Kinloch  v,    42. 

Craig,  in  Dom.  Froc.  (anU,  §  832)  3  T.  {g)  Smith  r.  Goss,  1  Camp.  282 ;  [Clark 

R.  786.  ».  Lynch,  4  Daly  (N.  Y.),  83.] 

(e)  [See  Wood  u.  Roach,  1  Yeates,  177 ;  (A)  L.  R.  3  Ex.  233. 
2  Dall.  180;  Clark  v.  Maaran,  3  Paige, 

373.] 
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owner's  account."  This  bill  of  lading  was  such  as  the  master  had 
aathority  from  the  owners  to  sign,  but  before  it  was  signed  in 
Calcutta  the  owners  in  Liverpool  had  transferred  the  vessel  with 
^'  all  the  profits  and  all  the  losses,  as  the  case  might  be,"  though 
this  transfer  was  unknown  to  the  consignors  or  to  the  captain 
when  the  bills  of  lading  were  signed.  It  was  held,  under  these 
circumstances,  that  the  consignor's  right  of  stopping  the  goods 
^^  free  of  freight "  could  not  be  affected  by  the  sale  in  England, 
which  was  unknown  to  him.  Kelly  C.  B.  expressed  the  opinion 
also,  that  the  master  of  a  vessel  in  distant  seas  rebiins  all  the  au- 
thority given  to  him  by  the  owner  who  appointed  him,  notwith- 
standing an  intervening  transfer,  until  such  transfer  is  made 
known  to  him  ;  and  on  that  ground  also  held  that  the  transferee 
of  the  ship  was  bound  by  the  terms  of  the  bill  of  lading. 

SECTION  n. — AGAINST  WHOM  MAY  IT  BE  EXERCISED? 

§  837.  The  vendor  can  only  exercise  this  right  against  an  in- 
solvent  or  bankrupt  buyer.  By  the  word  "  insolvency  " 
against  is  meant  a  general  inability  to  pay  one's  debts  ;  (£)  and 
orinsoi-  of  this  inability  the  failure  to  pay  one  just  and  admitted 
vent  ven-  ^^y^^  would  probably  be  sufficient  evidence.  (A)  And 
What  is  in  a  number  of  the  cases,  the  fact  that  the  buyer  or  con- 
mso  vency.  gjgjjg^  jj^^  n  stopped  payment "  has  been  considered,  as 

(t)  Parker  i^.  Gossage,  2  C,  M.  &  R.  sale  and  the  exercise  of  the  right ;  that  if 

617 ;  Biddlecombe  v.  Bond,  4  Ad.  &  E.  the  insolvency  exists  at  the  time  of  the 

332  ;  [Durgj  Cement  Co.  v,  O'Brien,  123  sale  the  vendor  cannot  stop  the  goods  oa 

Mass.  12.]  that  ground,  although  he  was  ignorant  of 

(k)  Smith's  Merc.  Law,  note,  p.  549 ;  the  fact  of  insolvency.    But  this  dedaon 

[Thompson  v,  Thompson,  4  Cush.  127,  is  at  variance  with  Benedict  v.  Schaettle, 

134 ;  Lee  v.  Kilbnrn,  3  Gray,  594,  600 ;  12  Ohio  St.  515,  in  which  it  was  held  that 

Herrick  v.  Borst,  ,4  Hill,  650 ;  Chandler  v.  the  vendor  may  stop  the  goods  upon  a 

Fulton,  ip  Texas,  2 ;  Benedict  v.  Schaettle,  subsequent  discovery  of  insolvency  existing 

12  Ohio  St  515 ;  Blum  v.  Marks,  21  La.  at  the  time  of  the  sale,  as  well  as  upon  a 

An.  268.    The  mere  issuing  of  an  attach-  sabeequent  insolvency,  although  he  ooold 

ment  against  the  vendee  is  not  evidence  of  not  if  he  knew  it  when  he  ^old.    It  was 

insolvency.    Gustine  v.  Phillips,  38  Mich,  disapproved  of  in  Reynolds  r.  Boston  & 

674.    Insolvency  includes  not  only  taking  Maine  Railroad,  43  N.  H.  589.    See,  also, 

iDBoivency      the  benefit  of  an  insolvent  law,  Naylor   v,  Dennie,  8    Pick.    198,    205; 

meaning  of.     \^^i  |^]gQ  i^  stoppage  of  pay*  Conyers  v.  Ennis,  2  Mason,  236  ;  Bnck- 

ment,  and  a  failure  in  one's  circumstances,  ley  v.  Fumiss,  15  Wend.  137;  S.  C.  17 

as  evidenced  by  some  overt  act.    Rogers  Wend.  504 ;  Biggs  v.  Barry,   2  Corns, 

V.   Thomas,  20  Conn.  54.    In  this   last  259 ;  Stevens  w.  Wheeler,  27  Barb.  663. 

cited  case  it  was  held  that  the  In  the  above  case  of  Benedict  v,  Schaettle, 

vencymoBt     requisite  insolvency  must  oc»  12   Ohio  St.  515,  521,  Gholson  J.  said: 

^^^^'  cur  between  the  time  of  the  "If  the  true  principle  of  the  right  of 
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a  matter  of  course,  to  be  such  an  insolvency  as  justified  stoppage 
in  transitu,  (Z) 

§  838.  If  the  vendor  stop  in  transitu  where  the  vendee  has  not 
yet  become  insolvent,  he  does  so  at  his  peril.  If  on  the  vendor 
arrival  of  the  goods  at  destination  the  vendee  is  then  h^j^™fi 
insolvent,  the  premature  stoppage  will  avail  for  the  pro-  ^"  advance 
tection  of  the  vendor ;  but  if  the  vendee  remain  solvent,  insolvency, 
the  vendor  would  be  bound  to  deliver  the  goods,  with  an  indem- 
nification for  expenses  incurred.  (?n)  In  The  Tigress,  (n)  Dr. 
Lushington,  in  delivering  judgment,  said  :  "  Whether  the  vendee 
is  insolvent  may  not  transpire  till  afterwards  (i.  e,  after  the  stop- 
page), when  the  bill  of  exchange  for  the  goods  becomes  due ;  for 
it  is,  as  I  conceive,  clear  law  that  the  right  to  stop  does  not  re- 
quire the  vendee  to  have  been  found  insolvent.**  But  this  was  a 
case  between  the  vendor  and  the  owners  of  the  vessel,  not  between 
vendor  and  vendee,  and  will  be  more  fully  referred  to  post. 


SECTION    m.  —  WHEN    DOBS    THE   TRANSIT   BEGIN:   AND  END? 

§  839.  The  transit  is  held  to  continue  from  the  time  the  vendor 
parts  with  the  possession  until  the  purchaser  acquires  it ;  How  lon^ 
that  is  to  say,  from  the  time  when  the  vendor  has  so  far  continues. 
made  delivery  that  his  right  of  retaining  the  goods  and  his  right 
of  lien,  as  described  in  the  antecedent  chapters,  are  gone,  to  the 
time  when  the  goods  have  reached  the  actual  possession  of  the 
buyer. 

§  840.  And  here  the  reader  must  be  reminded  that  the  vendor's 

stoppage  tfi  transitu  be  found  in  that  abont  to  complete  deliveiy  and  abandon 
certainly  just  rule  of  mutual  contract,  bj  or  lose  his  proprietary  lien,  the  question 
which  either  party  may  withhold  perform-  is,  can  the  vendee  perform  the  contract  on 
ance  on  tbe  other  becoming  unable  to  his  part ;  has  he  from  insolvency  become 
perform  on  his  part,  if  the  foundation  of  unable  to  pay  the  price  ?  "] 
the  rule  be  a  just  lien  on  the  goods  for  the  (/)  Vertue  v.  Jewell,  4  Camp.  31 ;  New- 
price,  until  delivered,  an  equitable  lien  som  v.  Thornton,  6  East,  17;  Dixon  v. 
adopted  for  the  purposes  of  substantial  Yates,  5  B.  &  Ad.  313  ;  Bird  v.  Brown,  4 
justice,  then  it  is  the  ability  to  perform  Ex.  786.  And  see  a  discussion  by  Willes 
the  contract  —  to  pay  the  price  —  which  J.  as  to  meaning  of  "insolvency"  in  The 
is  the  material  consideration.  If  there  be  Queen  v.  The  Saddlers'  Co.  10  H.  L.  Cas. 
a  want  of  ability,  it  can  make  no  difierence  404,  425. 

in  justice  or  good  sense  whether  it  was  (m)  Per  Lord  Stowell,  in  The  Constan- 

prodnced  by  causes,  or  shown  by  acts,  at  tia,  6  Rob.  Ad.  R.  321. 

a  period  before  or  after  the  contract  of  (n)  32  L.  J.  Adm.  97 
sale.    Substantially,  to  the  vendor  who  is 
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right  in  the  goods  is  very  frequently  not  ended  on  their  arrival 

The  right  at  their  ultimate  destination,  because  of  his  having:  re- 
comes  into  .        ,      7  •  1  rr^i  11  • 

existence      tamed  the  property  m  them.     The  mode  by  which  the 

sf  ter  ven~ 

dor  has  Vendor  may  guard  himself  against  the  buyer's  insolvency 
w1th*titie  through  the  reservation  of  the  jus  disponendi  of  the 
and  right      ^(fi^  ^o  the  goods  has  been  treated  ante,  book  II.  ch.  vi. 

of  posses-  o  ^  '     ^ 

sion  and       The  stoppaffe  in  transitu  is  called  into  existence  for  the 

actual  po9-  I  I    o 

session.  vendor's  benefit  after  the  buyer  has  acquired  title^  and 
right  of  possession^  and  even  constructive  possession,  but  not  yet 
actual  possession,  (n*)  In  James  v.  GriflSn,  ( jo)  which  was  twice 
General  before  the  exchequer  of  pleas,  Parke  B.,  in  giving  his 
as'state?  Opinion  on  the  second  occasion,  thus  stated  the  general 
by  Parke  principles:  "  Of  the  law  on  this  subject  to  a  obtain  ex- 
James  V,  tent,  and  sufficient  for  the  decision  of  this  case,  there  is 
Griffin.  no  doubt.  The  delivery  by  the  vendor  of  goods  sold  to 
a  carrier  of  any  description,  either  expressly  or  by  implication 
named  by  the  vendee,  and  who  is  to  carry  on  his  account,  is  a 
constructive  delivery  to  the  vendee ;  but  the  vendor  has  a  right 
if  unpaid,  and  if  the  vendee  be  insolvent,  to  retake  the  goods,  — 
before  they  are  actually  delivered  to  the  vendee,  or  some  one  whom 
he  means  to  be  his  agent  to  take  possession  of  and  keep  the  goods 
for  him,  —  and  thereby  to  replace  the  vendor  in  the  same  situa- 
tion as  if  he  had  not  parted  with  the  actual  possession 

The  actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  end 
to  the  transitus,  or  state  of  passage,  may  be  at  the  vendee's  own 
warehouse,  or  at  a  place  which  he  uses  as  his  own,  though  be- 
longing to  another,  for  the  deposit  of  goods ;  Scott  r.  Pettit  (3  B. 
&  B.  469) ;  Rowe  v.  Pickford  (8  Taunt.  83)  ;  or  at  a  place  where 
he  means  the  goods  to  remain,  until  a  fresh  destination  is  commu- 
nicated to  them  by  orders  from  himself ;  Dixon  r.  Baldwin  (5 
East,  175)  ;  (j)  or  it  may  be  by  the  vendee's  taking  possession  by 
himself  or  agent  at  some  point  short  of  the  original  intended  place 
of  destination.*'  (r)  It  is  obvious  from  this  clear  statement  of 
the  law  that  each  case  must  be  determined  according  to  its  own 

(ni)  [Keeler  v.  Goodwin,  111  Mass.  bell,  30  Penn.  St.  254;  Harris  r.  Pratt, 
490,  492  ;  Tread  well  v.  Aydlett,  9  Heis-  17  N.  Y.  249  ;  Pottinger  v.  Hecksher.  2 
kell  (Tenn.),  388.]  Grant,  309  ;  Kowley  v.  Bigelow,  12  Pick. 
ip)  1  M.  &  W.  20 ;  2  M.  &  W.  633.  307  ;  Guilford  ».  Smith.  30  Vt,  49.] 
iq)  [See  Sawyer  v.  Joslin,  20  Vt.  172  ;  (r)  [See  per  Morton  J.  in  Mohr  v.  Bos- 
Hays  V.  Mouille,  14  Penn.  St.  48 ;  Big^  ton  &  Albany  Railroad  Co.  106  Mao.  67, 
V.  Barry,  2  Curtis,  259  ;  Cabeen  v.  Camp-  72 ;  cited  post,  §  854,  note  (s).] 
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circumstances,  the  inquiry  being  whether  at  the  time  of  the  stop- 
page the  transit  of  the  goods  had  or  had  not  determined.  An 
attempt  will  be  made  to  classify  the  cases,  so  as  to  afford  exam- 
ples of  the  controversies  most  frequently  arising  in  the  business  of 
merchants. 

§  841.  Goods  are  liable  to  stoppage  as  long  as  they  remain  in 
possession  of  the  carrier,  qud  carrier  (ji)  (a  qualification   Goods  may 
to  be  kept  in  view,  for,  as  we  shall  presently  see,  he   inhanST*^ 
may  become  bailee  for  the  buyer  as  warehouseman  or  even*"***^* 
wharfinger,  after  his  duties  as  carrier  have  been   dis-   n^mlJb 
charged),  and  it  makes  no  difference  that  the  carrier  has   purchaser. 
been  named  or  appointed  by  the  vendee.  (0     But  when   Goods  in 

*^  *• ,  •'  ^  ^  passage  on 

the  owner  sends  his  own  servant  for  the  goods,  the  de-   the  buyer's 
livery  to  the  servant  is  a  delivery  into  the  actual  posses-   or  vessel 
sion  of  the  master.     If,  therefore,  the  buyer  send  his   franliVu*'* 
own  cart  or  his  own  vessel  for  the  goods,  they  have  reached  the 
buyer's  actual  possession  as  soon  as  the  vendor  has  delivered  them 
into  the  cart  or  vessel,  (u) 

§  842.  But  if  the  vendor  desire  to  restrain  the  effect  of  a  de- 
livery of  goods  on  board  the  vendee's  own  vessel,  he  may   vendor 
do  so,  by  taking  bills  of  lading  so  expressed  as  to  indi-  ^^Y,  ^• 
cate  that  the  delivery  is  to  the  master  of  the  vessel  as  an   effect  of 

^  J,  .  .  *  *  •  •       ^        delivery  on 

agent  for  carnage^  not  an  agent  to  receive  possession  for  the  buyer's 

the  purchaser.      This  point  was  decided  in  Turner  v.  the*bii?o£ 

Liverpool   Docks  Trustees,  (2:)  the  facts  of    which  are  **^*"*f- 
fully  reported  ante^  §  392,  and  that  case  was  recognized  as  settled 

law  in  Schotsman  v,  Lancashire  &  Yorkshire  Railway  Schotsman 

Company,  (y)  decided  by  the  full  court  of  chancery  ap-  gij^^*" 

peals.     Lord  Cairns,  then  lord  justice,  said :  "  The  Lonr  ^^^^^^^ 

dos  was  the  ship  of  Cunliffe,  and  indicated  as  such  fur  Company. 

(s)  Mills  V,  Ball,  2  B.  &  P.  457  ;  James  judgment  of  the  court  in  Bohtlinj^k  v.  In- 

V,  Griffin,  2  M.  &  W.  633  ;  Lickbarrow  v,  glis,  3  East,  397 ;  Berndtson  v.  Strang,  L. 

Mason,  1   Sm.  L.  C.  699,  and  notes,  and  R.  4  Eq.  481 ;  36  L.  J.  Ch.  879. 

the  cases  on  Stoppage,  pasttm ;  [Bell  C.  J.  (u)  Blackburn  on  Sales,  242  ;  Ogle  v. 

in  Reynolds  v.  Boston  &  Maine  Railroad,  Atkinson,  5  Taunt.  759  ;  per  Cur.  in  Tnr- 

43  N.  H.  591  ;   Atkins  v.  Colby,  20  lb.  ner  v,  Liverpool  Docks  Company,  6  Ex. 

154;  White  v.  Mitchell,  38  Mich.  390.]  543  ;  20  L.  J.  Ex.  394  ;    Van  Casteel  v. 

(I)  Hoist    V.    Pownall,    1    Esp.    240;  Booker,  2  Ex.  691 ;  [Carrick  v.  Atkinson, 

Northey  v.  Field,  2  Esp.  613  ;  Hodgson  v.  5  Allen  (N.  B.),  515.] 

Loy,  7  T.  R.  440 ;  Jackson  v.  Nicholl,  5  (x)  See  preceding  note, 

Bing.  N.  C.  508 ;  per  Bnller  J.  in  Ellis  v.  {y)  L.  R.  2  Ch.  App.  332  ;  36  L.  J.  Cb. 

Hunt,  3  T.  R.  466 ;  Stokes  0.  La  Riviere,  361. 
reported  by  Lawrence  J.  in  giving  the 
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the  delivery  of  the  goods.  The  master  was  his  servant.  No  «pe- 
cial  contract  was  entered  into  by  the  master  to  carry  the  good% 
for  or  to  deliver  them  to  any  person  other  than  Cunliffe,  the  pur- 
chaser. In  point  of  fact  no  contract  of  affreightment  was  en- 
tered into,  for  the  person  to  sue  on  such  a  contract  would  be 
Cunliffe,  in  whom  was  vested  the  property  in  the  goods,  and  the 
person  to  be  sued  would  be  the  same  Cunliffe  as  owner  of  the 
Londos,  The  essential  feature  of  a  stoppage  in  tramitu,  as  has 
been  remarked  in  many  of  the  cases,  is  that  the  goods  should  be 
at  the  time  in  the  possession  of  a  middleman^  or  of  some  person 
intervening  between  the  vendor  who  has  parted  withy  and  the  pur- 
chaser who  has  not  yet  received  them.  It  was  suggested  here  that 
the  master  of  the  ship  was  a  person  filling  this  character,  but  the 
master  of  the  ship  is  the  servant  of  the  owner :  and  if  the  master 
would  be  liable  because  of  the  delivery  of  the  goods  to  him,  the 
same  delivery  would  be  a  delivery  to  the  owner,  because  delivery 
to  the  agent  is  delivery  to  the  principal."  Lord  Chelmsford  C. 
gave  an  opinion  to  the  same  effect,  and  pointed  out  that  if  the 
vendor  had  desired  to  restrain  the  effect  of  the  delivery,  he  should 
No  distinc-  have  taken  a  bill  of  lading  with  the  proper  indorsement, 
effect  of^*  as  was  established  in  Turner  v,  Liverpool  Docks  Tnis- 
buyer's  °"  ^®^*  ^°  ^^^  foregoing  case  it  was  further  held  by  both 
ship  sent  the  learned  lords,  reversing  Lord  Romilly's  judgment  at 
for  the  the  rolls,  (z)  that  there  was  no  difference  in  the  effect 
on  hw  ^e^n-  of  the  delivery,  whether  the  buyer's  ship  was  expressly 
wUhout'^  sent  for  the  goods,  or  whether  it  was  a  general  ship  be- 
arranffe!  longing  to  the  buyer,  and  the  goods  were  put  on  board 
ment.  without  any  previous  special  arrangement. 

§  843.  Whether  a  vessel  chartered  by  the  buyer  is  to  be  consid- 
Where  the  ^^^^  ^^^  ^^°  ^^^P  <l6p6>^<^  ou  the  nature  of  the  charter- 
^^^^bo'Td'  P^^^'^y*  ^^  ^^^  charterer  is,  in  the  language  of  the  law- 
a  vessel  merchant,  owner  for  the  voyage,  that  is,  if  the  ship  has 
by  the  been  demised  to  him,  and  he  has  employed  the  captain, 
^^^^'  so  that  the  captain  is  his  servant,  then  a  delivery  on 
board  of  such  a  chartered  ship  would  be  a  delivery  to  the  buyer ; 
but  if  the  owner  of  the  vessel  has  his  own  captain  and  men  on 
board,  so  that  the  captain  is  the  servant  of  the  owner,  and  the 
effect  of  the  charter  is  merely  to  secure  to  the  charterer  the  exdn- 
sive  use  and  employment  of  the  vessel,  then  a  delivery  by  the 

(«)  L.  B.  1  £q.  349. 
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vendor  of  goods  on  board  is  not  a  delivery  to  the  buyer,  but  to  an 
agent  for  carriage.  It  is  a  pure  question  of  intention  in  every 
case,  to  be  determined  by  the  terms  of  the  charter-party,  (a) 

§  844.  In  Bemdtson  v.  Strang  (6)  the  subject  was  elaborately 
discussed,  and  all  the  cases  reviewed  by  Lord  Hatherley  Bemdtson 
(then  vice  chancellor).  The  buyer  had  sent  a  vessel  »•  Strang. 
for  the  goods  (the  original  contract,  however,  having  provided 
that  the  seller  was  to  send  them  on  a  vessel,  delivered  f.  o.  b.), 
and  the  vendor  took  a  bill  of  lading,  deliverable  to  "  order  or  as- 
signs," and  indorsed  the  bill  of  lading  to  the  buyer  in  exchange 
for  the  buyer's  acceptances  for  the  price.  It  was  held  that  the 
effect  of  taking  the  bill  of  lading  in  that  form,  from  the  master 
of  the  chartered  ship,  was  to  interpose  him,  as  a  carrier,  between 
the  vendor  and  the  vendee,  and  to  preserve  the  right  of  stop- 
page to  the  former.  The  following  instructive  passages  are  ex- 
tracted from  the  opinion  of  the  learned  lord  :  "  Now  there  are 
two  criterisi,  as  it  appears  to  me,  with  respect  to  the  stoppage 
in  transitu^  viz.  whether  there  is  a  transitua  at  all?  and  if  so, 
where  it  is  to  end  ?  If  a  man  sends  his  own  ship,  and  orders  the 
goods  to  be  delivered  on  board  of  his  own  ship,  and  the  contract 
is  to  deliver  them  free  on  board,  then  the  ship  is  the  place  of  de- 
livery, and  the  transitua  is  at  an  end  just  as  much  (as  was  said  in 
Van  Casteel  v,  Booker,  2  Ex.  691)  as  if  the  purchaser  had  sent 
his  own  cart,  as  distinguished  from  having  the  goods  put  into  the 
cart  of  a  carrier.  Of  course  there  is  no  further  tranaitiis  after  the 
goods  are  in  the  purchaser's  own  cart.  There  they  are  at  home 
in  the  hands  of  the  purchaser,  and  the  whole  delivery  is  at  an  end. 
The  next  thing  to  be  looked  to  is,  whether  there  is  any  intermedi- 
ate person  interposed  between  the  vendor  and  the  purchaser.  Cases 
may  no  doubt  arise  where  the  transitus  may  be  at  an  end,  al- 
though some  person  may  intervene  between  the  period  of  actual 
delivery  of  the  goods  and  the  purchaser's  acquisition  of  them. 

(a)  Blackburn  on  Sales,  242;  Fowler  105-108;  Uslej  v.  Stubbs,  9  Mass.  72,  73 ; 

V.  McTaggart,  cited  7  T.  R.  442,  and  10  Agnirre    v.    Parmelee,    22    Conn.    473. 

East,  522  ;  Inglis  v,  Usherwood,  1  East,  Where  the  purchaser  is  owner  or  charterer 

515;  Bohtlingk  v,  Inglis,  3  East,  381.  See  of  the  ship,  he  is  entitled  to  receive  paj- 

the  cases  collected  in  Maude  &  Poll,  on  ment  of  the  freight  and  charges  on  the 

Shipping,  296-298,  2d  ed. ;  and  a  further  goods  reclaimed,  and  has  a  lien  on  them 

discussion  of  the  subject  in  the  case  of  therefor.     Newhall   v.  Vargas,    15  Me. 

Sandeman  v,  Scurr,  L.  R.  2  Q.  B.  86;  314.] 

36  L.  J.  Q.  B.  58 ;   [Stubbs  v.  Lund,  7  (6)  L.  R.  4  Eq.  481 ;  86  L.  J.  Ch.  879. 
Mass.  453;  Newhall  v.  Vaigas,  IS  Me. 
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The  purchaser,  for  instance,  may  require  the  goods  to  be  placed 
on  board  a  ship  chartered  by  himself,  and  about  to  sail  on  a  rov- 
ing voyage.  In  that  case,  when  the  goods  are  on  board  the  ship, 
everything  is  done,  for  the  goods  have  been  put  in  the  place  indi* 
cated  by  the  purchaser,  and  there  is  an  end  of  the  transitus.  (c) 
But  here,  where  the  goods  are  to  be  delivered  in  London,  the 
plaintiff,  for  greater  security,  takes  the  bill  of  lading  in  his  own 
name,  and  being  content  to  part  with  the  property  in  the  goods, 
subject  or  not,  as  the  case  may  be,  to  this  right  of  stoppage  in 
tranaitUt  he  hands  over  the  bill  of  lading  in  exchange  for  the  bill 
of  exchange.  In  that  ordinary  case  of  chartering  it  appears  to 
me  that  the  master  is  a  person  interposed  between  vendor  and 
purchaser^  in  such  a  way  that  the  transitus  is  not  at  an  end,  and 
that  the  goods  will  not  be  parted  with,  and  the  consignee  will 
not  receive  them  into  his  possession  until  the  voyage  is  termi- 
nated and  the  freight  paid,  according  to  the  arrangement  in  the 

charter-party The  whole  case  here  appears  to  me  to  turn 

upon  whether  or  not  it  is  the  man's  own  ship  that  receives  the 
goods,  or  whether  he  has  contracted  with  some  one  else,  qud  car- 
rier^ to  deliver  the  goods,  so  that  according  to  the  ordinary  rule 
as  laid  down  in  Bohtlingk  v,  Inglis,  3  East,  381,  and  continually 
referred  to  as  settled  law  upon  the  subject,  the  transitus  is  only 
at  an  end  when  the  carrier  has  arrived  at  the  place  of  destination 
and  has  delivered  the  goods."  (<i)  On  the  appeal  in  this  case  («) 
Right  of  ^*  ^^  aflSrmed  on  the  point  argued  before  the  lower 
stoppage      court,  but  the  decree  was  varied  on  a  new  point  which 

does  not  '  ... 

extend  to  had  passed  stib  silentio  in  that  court.  The  goods  were 
money  due  injured  in  transit,  and  were  also  made  to  contribute  tx)  a 
chaser  for  general  average,  and  for  these  two  claims  the  purchaser 
to  uTe^  was  entitled  to  indemnity  from  underwriters  under  pol- 
gooda.  icies  eflfected  by  him.  The  vendor  claimed  a  right  of 
stoppage  as  to  the  insurance  money  thus  accruing  to  the  pur- 
chaser, which  had  been  brought  into  court,  but  Lord  Cairns  C. 

held  the  pretension  to  be  utterly  untenable. 

« 

(c)  ["Where   goods    are    shipped    on  Vargas,  IS  Me.  105;   Noble  r.  Adams^  7 

board  a  vessel,  appointed  by  the  vendee,  Taunt  59 ;  Stubbs  i7.  Lund,  7  Mass.  453; 

to  be  transported,  not  to  his  residence  or  Howley  r.  Bigelow,  12  Pick.  307.] 

to  be  received  bj  him,  but  to  other  mar-  (d)  [See  Stubbs  v.  Lund,  7  Mass.  453.] 

kets,  there  is  a  termination  of  the  transit,  (e)  L.  B.  3  Ch.  Ap.  639.     See,  also, 

and  the  right  of  stoppage  bj  the  vendor  Fraser  v.  Witt,  L.  R.  7  £q.  64. 
ceases."     Weston  C.  J.  in  Newhall  v. 
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§  845.  Before  a  bill  of  lading  is  taken  the  vendor  preserves  his 
lien,  and  is  not  driven  to  the  exercise  of  his  right  of   ^^ere 
stoppage  if  he  has  taken  or  demanded  the  receipts  for  yendor 

**^=>        ^  ^  ^  *  takes  are* 

the  goods  in  his  own  name :  though  this  state  of  facts   ceipt  for 
is  sometimes  treated  as  giving  ground  for  the  exercise   his  own 
of  the  right  of  stoppage.  (/)     If,  however,  the  vessel  noUostr^ 
were  the  purchaser's  own  vessel,  and  the  receipts  con-   unless  the 
tained  nothing  to  show  that  a  bill  of  lading  was  to  be  weluo" 
delivered  by  which  the  vendor's  control  over  the  goods  purchaser. 
was  to  be  retained,  the  principle  in  Schotsman  v.  Lancashire  & 
Yorkshire  Railway  Company  (^)  would  be  applied,  and  the  de- 
livery would  be  held  complete  so  as  to  divest  both  lien  and  right 
of  stoppage.  (A) 

§  846.  Goods  may  be  still  in  transit,  though  lying  in  a  ware- 
house to  which  they  have  been  sent  by  the  vendor  on    Trarmtm 
the  purchaser's  orders.     Goods  sold  in  Manchester  to  a   tni  goods 
merchant  in  New  York  may  be  still   in   transit  while   u^Jj^ate^^^ 
lying'  in  a  warehouse  in  Liverpool.     The  question,  and   ^^n'"^" 
the  sole  question,  for  determining  whether  the  transitus   ^^^^  ^^^^ 
is  ended,  is.  In  what  capacity  the  fi^oods  are  held  by  him   *^°"  (^^  ^«- 
who  has  the  custody  ?     Is  he  the  buyer's  agent  to  keep   whether 
the  goods,  or  the  buyer's  agent  to  forward  them  to  the   ended. 
destination  intended  at  the  time  the  goods  were  put  in  transit  ? 
If,  in  the  case  supposed,  the  goods  in  the  Liverpool  warehouse  are 
there  awaiting  shipment  to  New  York,  in  pursuance  of  the  pur- 
chaser's original  order  to  send  him  the  goods  to  New  York,  tliey 
are  still  in  transit,  even  though  the  parties  in  possession  in  Liver- 
pool may  be  the  general  agents  of  the  New  York  merchant  for 
selling  as  well  as  forwarding  goods.     But  if  the  buyer  ordered 
his  goods  to  Liverpool  only,  and  they  are  kept  there  awaiting  his 
further  instructions,  they  are  no  longer  in  transit.     They  are  in 
his  own  possession,  being  in  possession  of  his  agent,  and  may  be 
sold  in  Liverpool  or  shipped  to  the  East  or  disposed  of  at  the  will 
and  pleasure  of  the  buyer.     And  it  is  well  observed  in  the  Trea- 
tise on  Sales,  (t)  that  "  it  then  becomes  a  question  depending  upon 
what  was  done,  and  what  was  the  intention  with  which  it  was 

(/)  Craven  v,  Ryder,  6  Taunt.  433;        {h)  Cowaajee   v.  Thompson,  5   Moore 
Ruck  V.  Hatfield,  5  B.  &  A.  632.  P.  C.  C.  165. 

ig)  L.  R.  2  Ch.  App.  332 ;  26  L.  J.  Cb.        (t)  Blackbam  on  Sales,  224. 
361. 
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dane  ;  and  as  the  acts  are  often  imperfectly  preyed,  and  in  them- 
selves equivocal,  and  the  intention  often  not  clearly  known  to  the 
parties  themselves,  it  is  not  surprising  that  there  should  be  much 
litigation  upon  the  point ;  "  and  *^  that  the  acts  accompanying  the 
transport  of  goods  are  less  equivocal,  less  susceptible  of  two  inter- 
pretations as  to  the  character  in  which  they  are  done,  than  are 
those  accompanying  a  deposit  of  goods.  The  question,  however, 
is  still  the  safne,  Has  the  person  who  has  the  custody  of  the  goods 
got  possession  as  an  agent  to  forward  from  the  vendor  to  the 
buyer,  or  as  an  agent  to  hold  for  the  buyer?  "  (i) 

§  847.  A  few  of  the  cases  offering  the  most  striking  illustrations 
Cases  se-      ^^  ^^®  distinction  will  now  be  presented.     In  Leeds  r. 
exam  les      Wright  (J)  the  London  agent  of  a  Paris  firm   had  in 
Leeds  v       *^®  packer's  hands  in  London  goods  sent  there  by  the 
Wright       vendor  from  Manchester,  under  the  agent^s  orders ;  but 
it  appeared  that  the  goods  were,  at  the  agent's  discretion,  to  be 
sent  where  he  pleased,  and  not  for  forwarding  to  Paris ;  and  it  was 
Scott  r.        ^^^   that  the  transitua  was  ended.     In   Scott  v.  Pet- 
Pettit.         tit  (m)  the  goods  were  sent  to  the  house  of  the  defend- 
ant, a  packer,  who  received  all  of  the  buyer's  goods,  the  buyer 
having  no  warehouse  of  his  own ;  and  there  was  no  ulterior  des- 
tination.   Held,  that  the  packer's  warehouse  was  the  buyer's  ware- 
house, the  packer  having  no  agency  except  to  hold  the  goods  sub- 
Dixon  V.     i®^^  *^  ^^^  buyer's  orders.     In  Dixon  v.  Baldwin  (n) 
Baldwin,      the  facts  were,  that  Battier  &  Son  of  London  ordered 
goods  of  the  defendant  at  Manchester,  to  be  forwarded  *^^  to  Met- 
calfe &  Co.  at  Hull,  to  be  shipped  for  Hamburg  as  usual ; "  the 
course  of  dealing  of  the  Battiers  being  to  ship  such  goods  to  Ham- 
burg.   Part  of  the  goods  were  ordered  in  March  and  part  in  May, 
and  were  sent  to  Hull  as  directed.    The  Battiers  became  bankrupt 
in  July,  and  the  vendors  stopped  the  goods  at  Hull,  including  four 
bales  actually  shipped  for  Hamburg,  which  were  relauded  on  the 
vendor's  application,  they  giving  an  indemnity  to  Metcalfe.     The 
latter,  as  witness,  said  ^^  that  at  the  time  of  the  stoppage  he  held 
the  goods  for  the  Battiers,  and  at  their  disposal;  that  he  accounted 
with  the  Battiers  for  the  charges.    The  witness  described  his  busi- 
ness to  be  merely  an  expeditor  agreeable  to  the  directions  of  the 
Battiers,  —  a  stage  aud  mere  instrument  between  buyer  and  seller ; 

(k)  Blackburn  on  Sales,  244.  (m)  S  B.  &  P.  469. 

(I)  3  B.  &  P.  320.  (n)  5  Ewt,  175. 
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that  he  had  no  authority  to  sell  the  goods,  and  frequently  shipped 
them  without  seeing  them  ;  that  the  bales  in  question  were  to  re- 
main at  his  warehouse  for  the  orders  of  Battier  &  Son,  and  he  had 
no  other  authority  than  to  forward  them  ;  that  at  the  time  the 
goods  were  stopped,  he  was  waiting  for  the  orders  of  the  Battiers ; 
that  he  had  shipped  the  four  bales,  expecting  to  receive  such 
orders,  and  relanded  them  because  none  had  arrived."  Lord 
Ellenborough  held,  on  these  facts,  "that  the  goods  had  so  far 
gotten  to  the  end  of  their  journey,  that  they  waited  for  new  orders 
from  the  purchaser  to  put  them  again  in  motion^  to  communicate  to 
them  another  substantive  destination  ;  and  that  without  such  orders 
they  would  continue  stationary,  Lawrence  and  Le  Blanc  J  J.  con- 
curred, but  Grose  J.  dissented  on  this  point.  In  Valpy  v,  Gib- 
son, (o)  which  was  a  case  very  similar  to  the  foregoing,  y^jpy^ 
the  goods  were  ordered  of  the  Manchester  vendor,  and  Gibson, 
sent  to  a  forwarding  house  in  Liverpool  by  order  of  the  buyer,  to 
be  forwarded  to  Valparaiso ;  but  the  Liverpool  house  had  no  au- 
thority to  forward  till  receiving  orders  from  the  buyer.  Tlie  buyer 
ordered  the  goods  to  be  relanded  after  they  had  been  put  on  board, 
and  sent  them  back  to  the  vendor,  with  orders  to  repack  them  into 
eight  packages  instead  of  four ;  and  the  vendors  accepted  the  in- 
structions, writing,  "  We  are  now  repacking  them  in  conformity 
with  your  wishes."  Held,  that  the  right  of  stoppage  was  lost ; 
that  the  transitus  was  at  an  end ;  and  that  the  redelivery  to  the 
vendor  for  a  new  purpose  could  give  him  no  lien.  See,  also, 
Wentworth  v,  Outhwaite,  (jt?)  Dodson  v.  Wentworth,  (jq)  Cooper 
V.  Bill,  (r)  Smith  v.  Hudson,  («)  and  Rowe  v.  Pickford.  (f) 

(o)  4  C.  B.  837 ;    [Biggs  v.  Barry,  2  am  unable  to  come  to  any  other  conclusion 

Curtis,  259,  262 ;  Covell  v.  Hitchcock,  23  than  that  it  was  such  a  delivery.    Under 

Wend.  611.]  the  charge  of  the  court  the  jury  must  have 

(p)  10  M.  &  W.  436.  found  that  all  the  duties  and  responsibili- 

(7)  4  M.  &  G.  1080.  Hies  of  the  transportation  line,  in  regard 

(r)  3  H.  &  C.  722 ;  34  L.  J.  Ex.  151.  to  the  goods,  had  ceased;  that  no  duty  or 

(«)  6  B.  &  S.  431 ;  34  L.  J.  Q.  B.  145.  responsibility  was  cant  upon  Chapman,  the 

(/)  8  Taunt.  83.     [In  Sawyer  v.  Joslin,  wharfinger,  by  the  landing  of  the  goods 

20  Vt.  172,  179,  Hall  J.  said :  "  The  qucs-  on  his  wharf;  that  the  goods  lay  on  the 

tion  in  this  case  is  whether  the  landing  wharf,  subject  to  the  control  and  direction 

.  of  the  goods  upon  the  wharf  of  no  other   person   than  Preston ;   and 

goods  at  is  to  be  considered  as  an  act-  that  they  would  remain  there  in  that  pre- 

no^duty  W^'    nal    or  constructive  delivery  cise  position  until  Preston  saw  fit  to  re- 

ingcMtoD      of  them  to  Preston  (the  pur-  move  them.    It  is  difiicult  to  conceive  of  a 

'     chaser),   within  the  doctrine  more  effectual  delivery  of  the  goods  than 

of  the  adjudged  cases  on  this  subject.    I  this,  short  of  their  coming  to  the  corporal 
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done ;  and  as  the  acts  are  often  imperfectly  jjf     ^ 
selves  equivocal,  and  the  intention  often  nob/^      ^ 
parties  themselves,  it  is  not  surprising  thiK  t-   %^     ^ 
litigation  upon  the  point ;  "  and  "  that  ^%\t     % 
transport  of  goods  are  less  equivocal,  Y  |  \  ^/^     f 
pretations  as  to  the  character  in  ^'|'  \%% ^^ 
those  accompanying  a  deposit  oi  fW\  f .  ^  ^ 
is  still  the  safne,  Has  the  person'  t  %  %^'9%e%'% 


buyer,  or  as  an  agent  to  boW  ?^|^'^^f|.»^ 
§  847.  A  few  of  tbe  cas*  1 1 J  ^.  |  {,  f  <  1 1- 
^  .e.      Of  the  distinct^  ^  11 1  f.  I  I  0-  ^ 


Cases  se- 


got  possession  as  an  agent  tf^ltf^  %\^ 

%  ^  ^   ^ 

%  \  %■  y 

ll^.X"..     Wrigbt  (0  t^fc %\\\<\^' 

Leed. ,.       *l>e  packer'a '/  #  I  |  a  <  ^  ^  m* 

Wright.       vendor  frorj  ^  i  "^  I  5  ^ii  the  London 

it  appeared  that  tk  .?  ^  Vi  f  .  \varehouse  at  Man- 

sent  where  he  ple'^  ^|   f  ^  -^e  goods  were  to  be  sent  to 

Scott  r.        ^^^   *'!  j  ^^  .«e  goods  were  delivered  at  tiie 

Pettit.         tit  (^  f  '^  chera  calendered  and  made  up,  anJ 

ant,  a  packe ,  i  i  .^  to  Liverpool  for  shipment  to  Lisbon. 

having  no  i  %  ^  ,  was  not  ended  by  the  delivery  to  Railton. 

tination.  , ;  ^  is  a  general  rule  that  where  goods  are  sold  to 

house,  th  ''  wicular  destination  named  hy  the  vendee,  the  right 

Dixon  V. '  ^'  to  stop  them  continues  until  they  arrive  at  that 

•  ^^^^^        .stination."     After  reviewing  all  the  previous  cases,  the 

goof'  judge  said  :  *'  The  principle  deduced  from  these  cases b, 
ca.l  olie  tran%itu8  is  not  at  an  end  until  the  goods  have  reached  th 
c    ^ce  named  hy  the  buyer  to  the  seller  as  the  place  of  deiim- 

touch  of  the  vendee.    The  special  prop-  place  to  which  thcj  were  directed  br  the 

erty  of  the  carriers  had  ceased,  the  wharf-  vendor."] 

inger  had  nothing  to  do  with  the  goods,  (m)  1  Camp.  282. 

and  unless  they  are  to  be  considered  as  (x)  [See  Smith  Merc.  Law  (Am.  eA 

having  been  in  the  possession  of  the  ven-  1874),  552,553;  Walworth  Ch.  in  tVnl 

dee,   no  person  whatever  had   any  pos-  ».  Hitchcock,  23  Wend.  613;  Bronson  J 

session  of    them  — they  were  absolutely  in  Mottram  ».  Heyer,  1  Denio,4S:;  Hap 

abandoned  by  all  persons.    It  will  not  be  v.  Mouille,  14  Penn.  St.  48;  Harru  r. 

pretended  they  had  assumed  the  character  Pratt,  17  N.  Y.  249  (a  case  in  which  th« 

of  lost  goods.    They  must  therefore  have  point  is  much  discussed) ;  Cabeen  r.  CamP" 

come  to  the  possession  of  Preston.    It  be-  bell,  30  Penn  St.  254;  Guilford  r.  SmitH. 

ing  the  custom  of  Preston  to  receive  goods  30  Vt  49.] 

thus  consigned  to  him  on  the  wharf  of  (y)  6B.  &C.422. 

Chapman,  that  mnst  bo  considered  as  the 
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^  ^.ase  it  will  be  remarked  that  Railton's  agency 

^      ^^  '^as  to  buy  and  forward  to  Lisbon  to  the 


<^  "^^^         ^                                    "^avis  &  depot  were  taken  on  this  process.    It  wa« 

-J   '*'^^    <^           ^^                                     vast,  held  that  the  plaintiffs'  right  of  stoppage 

^^j     ^a      9i^         <^^                                       >s  in  transitu  was  not  lost.    Morton  J.  said : 

^;y     o^  "^   *^r»        *  "  The  principle  is,  that  the  <ran«Vi«  is  not 

.    <^     ^    "^y-   ^ry  an  end  nntil  the  goods  have  reached 

'^^   ''^^  *<>•     o     *5J,  ^ ace  contemplated  hy  the  contract  be- 

^-^  '  <;^  '^^^  '?s;^  ^K^^  *$  buyer  and  the  seller  as  the  place 

^^^,    "^^   **«*      'i*    '^    '^  "tination.    In  the  case  at  bar 

,   <i,    '^f^^  "^     '^^    -^i/    <^.         rfp  'ained  to  be  done  by  the 

'V     <b       'J^  *^      >^    **«*  "^^  ^  contract  of  sale,  before 

'-     '^.  -  "^     ^''y.^,  *<i    '^^    'X   ^  **'^  come  into  the  possession 

'V/  ^^'''yP''>f.    '^^^  .*^  ry^'^fy  **^®®  '^^  ^^^  place  of  destination. 

^     ♦  '-•    ^^      ^Jv    "^  on  tract  contemplated  that  they  were 

^,      V       ^    '^'v  •■  -» forward  them  to  Boston.    If  the  goods 

'^',    ^.^        >^  '^^                                              ^  ^**^  ^®"  '^"^  remained  in  their  actual  pos- 

.    ''^      '<t    ''X                                               ^ave  session,  as  vendors,  until  they  forwarded 

.    '"'^     *                                               -ne  prop-  them  on  the  order  of  Dewey,  their  right 

^    '^                                             ^rtificate  was  of  stoppage  in  transitu  would  have  been 

>^                                                   Dewey.    It  was  unquestionable.  Arnold  v.  Delano,  4  Cush. 

.lie  terms  of  sale  that  33.    The  result  is  the  same  though  they 

plaintiffs  should  from  time  remained  stored  in  a  government  ware- 

.o  time,  as  Dewey  should  re-  house,  unless  the  transfer  to  Dewey  upon 

.p     quest,  ship  the  whiskey  to  Bos-  the  records  at  the  warehouse  is  to  be 

.^iven     ton,  and  pay  the  storehouse  treated  as  the  termination  of  the  transit. 

i^p«rcy  of     charges,  taxes,  and  insurance.  But,  as  we  have  seen,  the  terms  of  the  sale 

dor^uTI  ^****   drawing   on   Dewey  for  the  provided  that  the  plaintiffs  should  forward 

ward  to  an-     amounts.    The  plaintiffs  hav-  the  goods  to  Boston  as  their  place  of  desti- 

other  place,     j^^^  shipped  most  of  the  whis-  nation,  and  the  storage  in  the  warehouse 

key  to  Dewey  in  this  manner,  and  having  was  preliminary  to  their  transit,  and  not 

received  an  order  to  ship  the  remaining  the  termination  of  it.    It  is  no  answer  to 

barrels,  being  those  in  controversy,  the  this  view  to  say  that  there  was  a  construc- 

warehouseman,  by  the  plaintiffs'  direction,  tive  delivery  of  the  whiskey  to  Dewey 

as  had  been  the  practice  with  the  previous  which  vested  the  property  in  him,  and 

shipments,  caused  the  whiskey  to  be  re-  that  he  had  the  right  to  take  possession  of 

gauged  in  order  to  ascertain  the  taxes  due,  it  and  withdraw  it  from  the  warehouse, 

paid  the  taxes,  and  drew  on  the  plaintiffs  In  all  cases  of  delivery  of  goods  to  a  com- 

for  the  amount  so  paid  and  the  warehouse  mon  carrier  for  the  purpose  of  transit,  the 

charges.    The  whiskey  could  not  be  taken  vendee,  acting  in  good  faith,  has  the  right 

out  of  the  warehouse  until  it  was  thus  re-  to  intercept  the  goods  before  they  reach 

gauged  and  the  taxes  paid.    The  plaintiffs  their  destination,   and   by  taking  actual 

sent  the  bill  of  lading,  and  also  the  bill  of  possession  of  them,  to  defeat  the  vendor's 

the  warehouseman  to  Dewey,  and  drew  on  lien.    But  unless  he  does  so,  the  lien  con- 

him  for  the  amount  thereof.    The  barrels  tinues  till  they  reach  the  end  of  the  tran- 

were  delivered  to  a  railroad  company  for  sit.    Dewey   did   not   take  possession   of 

transportation  to  Dewey  at  Boston.  While  these  goods  at  the  warehouse,  but  left 

they  were  in  the  hands  of  the  company  and  them   to  be  forwarded   by   the  plaintiffs 

on  their  passage  Dewey  became  insolvent  under  the  contract.    We  are  of  opinion. 

On  the  same  day  the  goods  arrived  at  the  upon  the  facts  of  this  case,  that  when  the 

depot  in  Boston;    and  while  still  at  the  plaintiffs  obtained  possession  of  the  whis- 
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vendee  ;  and  the  goods  were  not  to  be  held  by  him  to  await  or- 
Jackson  ».  ^^^3»  ^^  *"y  ^ther  disposal  of  them.  So,  in  Jackson  f. 
Nichol.  Nichol,  (a)  where  the  goods  were  placed  by  the  vendois, 
at  Newcastle,  at  the  disposal  of  Crawhall,  an  agent  of  the  buyers, 
by  a  delivery  order.  Crawhall  was  a  general  agent  of  the  buy- 
ers, who  had  been  in  the  habit  of  receiving  goods  for  them,  and 
awaiting  their  orders,  but  in  this  particular  instance  had  received 
instructions  to  forward  the  goods  to  the  buyers  in  London  before 
the  ffoods  left  the  vendor^ 8  possession  ;  and  on  receiving  the  deliv- 
ery order  he  at  once  indorsed  it  to  a  wharfinger,  ^^  to  go  ou  board 
the  Esk^^^  and  the  wharfinger  gave  the  order  to  a  keelman,  who 
went  for  the  goods  and  put  them  on  board  the  Esk.  The  Eik 
arrived  in  the  port  of  London  with  the  goods,  and  while  moored 
in  the  Thames,  the  goods  were  put  on  board  a  lighter  sent  for 
them  by  the  defendants,  who  were  the  wharfingers  of  the  Edc^ 
and  the  stoppage  was  made  while  the  goods  were  on  the  lighter. 
The  court  held  that  ^^  the  lead  never  came  into  the  actual  posses- 
sion of  Crawhall,  the  agent,''  that  the  series  of  acts  done  at  New- 
castle wer^  but  ^^  links  in  the  chain  of  the  machinery  by  which 
the  lead  was  put  in  motion,  and  in  a  course  of  transmission  from 
the  seller's  premises  in  Newcastle  to  the  buyers'  in  London." 
Tindal  C.  J.  said  also :  ^^  If  the  goods  had  been  delivered  into  the 
possession  of  Crawhall  as  the  agent  of  the  buyers,  there  to  remain 
until  Crawhall  received  orders  for  their  ulterior  destination,  tuck 
possession  would  have  been  the  constructive  possession  of  the  buy- 
ers themselves,  and  the  right  to  stop  in  transitu  at  an  end." 

§  848  a.  [In  November,  1877,  Knight  &  Son,  of  London,  con- 
Mere  tracted  to  purchase  from  Golding  Davis  &  Co.  1,200  drums 
purchlwer  o^  caustic  soda,  to  be  delivered  at  the  rate  of  100  drams 
ood7  and  P®*^  month,  during  the  year  1878,  to  be  shipped  free  on 
that  bill  of  board  at  Liverpool,  and  paid  for  fourteen  days  after 
been  made  each  delivery.  On  the  same  day  Knight  &  Son  made 
nam  "of  a  similar  contract,  but  at  a  higher  price,  to  supply  Taylor 
chte^'does  &  Sons  with  1,200  drums  of  caustic  soda,  of  Golding  & 
ri  ^ht^of™^  Co.'s  make.  In  October,  1878,  Knight  &  Son,  in  pur- 
stoppage,  suance  of  instructions  from  Taylor  &  Sons,  directed 
Golding  Davis  &  Co.  to  ship  the  goods  for  New  York  on  board 

key  in  question  by  their  writ  of  replevin  it    stop  it  for  the  parpose  of  enforcing  Uieir 
was  in  transitu,  and  they  had  a  right  to     equitable  lien  for  the  price."] 

(a)  5  Bing.  K.  C.  508. 
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The  Larnaca^  a  general  ship  lying  at  Liverpool.  Golding  Davis 
&  Co.  duly  shipped  the  goods,  and  the  bill  of  lading  ex  parte 
signed  by  the  master  stated  that  the  goods  were  shipped  uavis"i 
by  Taylor  &  Sons,  to  be  delivered  at  New  York  to  order  ^' 
or  assigns  on  payment  of  freight.  On  the  7th  of  November, 
Golding  Davis  &  Co.  sent  the  bill  of  lading  to  Knight  &  Son  in 
London.  But  on  the  morning  of  the  8th,  hearing  that  Knight  & 
Son  had  stopped  payment  on  the  7th,  Golding  Davis  &  Co.  tele- 
graphed to  Knight  &  Son  not  to  part  with  the  bill  of  lading,  and 
gave  notice  of  stoppage  to  the  master  of  TTie  Lamaca^  which  was 
still  in  dock.  Knight  &  Son  had  not  paid  Golding  Davis  & 
Co.,  nor  had  Taylor  &  Sons  paid  Knight  &  Son.  Knight  &  Son 
went  into  liquidation,  and  under  arrangement  their  contract  with 
Taylor  &  Sons  was  completed,  and  Taylor  &  Sons  paid  the  con- 
tract price  into  a  bank  to  await  the  decision  of  the  court.  Cot- 
ton L.  J.  said  :  "  Now,  of  course,  it  is  undoubted  that  the  transit 
or  journey  might  be  put  an  end  to  by  the  purchaser  having  the 
right  to  the  property,  and  the  right  to  claim  possession  of  the 
goods.  But  in  the  present  case  the  goods  were  in  tha  ship,  where 
the  ship-owner  and  captain  were  acting,  subject  to  what  I  shall 
presently  consider  as  carriers  for  the  purpose  of  completing  the 
journey  which  was  indicated  as  between  the  vendors  and  purchas- 
ers. But  it  is  said  ....  that  the  transit  between  the  vendors 
and  purchasers  was  ended.  Now,  really,  that  must  mean  either 
that  there  had  been  a  taking  possession  by  the  purchasers,  or  the  ^ 
sending  of  the  goods  on  a  new  and  diflEerent  voyage,  if  it  is  to 
have  any  eflfect ;  because  if  it  only  means  that  when  the  goods  ar- 
rived at  their  destination  they  would,  under  the  circumstances 
existing  at  the  time  when  the  right  is  attempted  to  be  exercised, 
go  not  to  the  original  purchaser  but  to  somebody  else ;  that  is  the 
case  whenever  goods  are  dealt  with  by  the  original  purchaser  hav- 
ing handed  over  the  rights  to  receive  the  goods  at  the  end  of  the 
voyage  to  somebody  else.  It  must  exist  in  every  case  of  a  trans- 
fer of  a  bill  of  lading ;  and  the  transfer  of  a  bill  of  lading,  ex- 
cept for  value,  will  never  defeat  the  right  of  stoppage  in  transitu^ 
and  never  put  an  end  to  the  transit  by  making  the  journey  not 
the  journey  as  between  vendor  and  the  original  purchaser,  but  as 
between  the  vendor  and  somebody  else.  The  real  fact  here  was 
this :  that  the  original  purchasers,  Knight  &  Son,  had  entered  into 
another  contract  not  to  sell  these  particular  goods,  but  another 
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contract  which  they  had  intended  to  supplement  and  make  good 
by  means  of  the  goods  which  they  acquired  under  this  contract. 
But  New  York  did  not  on  that  account  cease  to  be,  and  was  not 
a  bit  the  less,  the  end  of  the  journey  contemplated  as  between 

Golding  Davis   &  Co.  and  Knight  &  Son The  journey 

indicated  by  and  under  the  contract  as  between  vendor  and  pur- 
chaser was  still  continuing ;  there  had  been  no  new  or  di£Eerent 

journey  indicated Where,  on  the  original  purchase,  one 

journey  and  one  transit  only  has  been  contemplated,  but  in  conse- 
quence of  a  contract  with  a  sub -purchaser  the  original  purchaser 
directs  that  the  goods  should  go  to  a  different  place  or  to  a  differ- 
ent terminus,  then,  of  course,  the  right  of  stoppage  in  transitu  is 
ended,  because  it  would  be  equivalent  to  the  original  purchaser 
taking  possession  and  dealing  with  the  goods  by  means  of  that 
possession."  (a^)] 

§  849.  Next  come  the  cases  where  the  goods  have  reached  their 
Where  ultimate  destination,  and  the  controversy  is  whether 
reached*^*  they  still  remain  in  the  hands  of  the  carrier,  qvd  carrier^ 
buf  a"f  "^"  or,  if  landed,  whether  the  wharfinger  or  warehouseman 
still  in  car-   jg  ^he  as^ent  of  the  buyer  to  receive  them  and  hold  them 

Tier's  pos-  °  "^  ,  o   1        i_ 

session.  for  the  buyer's  account.  (6)  Blackburn  on  Sales  has 
this  passage :  (tf)  "  In  none  of  these  cases,  it  may  be  observed, 
was  there  any  doubt  as  to  the  law :  the  question  was  one  of  fact, 
viz.  in  what  capacity  did  the  different  agents  hold  possession  ? 
This  question  becomes  still  more  difficult  to  answer  when  the 
party  holding  the  goods  acts  in  two  capacities  ;  as,  for  instance,  a 


(a^)  [Ex  parte  Golding  Davis  &  Co ;  In 
re  Knight,  13  Ch.  Div.  628.  See  Ex  parte 
Falk,  14  Ch.  Div.  446.     See  §  867  o,  past.] 

(6)  [**  The  cases  in  general,"  says  Chan- 
cellor Kent,  "upon  the  snbject  of  con- 
structive delivery  may  be  reconciled  by 
the  distinction,  that  if  the  delivery  to  a 
eoodfl  in  carrier  or  agent  of  the  vendee 
hands  of  ear-  be  ^r  the  purpose  of  convey- 
right  of  stop-  ance  to  the  vendee^  the  right  of 
page  lost.  stoppage  continues,  notwith- 
standing such  a  constmctive  delivery  to 
the  vendee ;  but  if  the  goods  be  delivered 
to  the  carrier  or  agent  for  safe  custody,  or 
fnr  disposal  on  the  part  of  the  vendee,  and 
the  middleman  is  by  the  agreement  con- 
verted into  a  special  agent  for  the  buyer^ 


the  transit  or  passage  of  the  goods  termi- 
nates, and  with  it  the  right  of  stoppage." 
2  Kent,  545 ;  Ilsley  v.  Stubbs,  9  Mass. 
73;  Bradford  v.  Marbury,  12  Ala.  520; 
Bell  C.  J.  in  Keynolds  v.  Boston  &  Maine 
Railroad,  43  N.  H.  591 ;  Atkins  r.  Colby, 
20  lb.  154;  Stubbs  v,  Lund,  7  Mass.  457 ; 
Cabeen  v.  Campbell,  30  Penn.  St.  254; 
Buckley  ».  Funiiss,  15  Wend.  137  ;  S.  C. 
17  lb.  504;  Hoover  v,  Tibbetts,  13  Wis. 
79 ;  Aguirre  v.  Parmelee,  22  Conn.  473 ; 
Harris  r.  Pratt,  17  N.  Y.  249;  Sturtevant 
V,  Orser,  24  lb.  538 ;  Markwald  v.  Cred- 
itors, 7  Cal.  213 ;  Pottinger  v,  Heckshen 
2  Grant,  309 ;  Harris  v.  Hart,  G  Duer» 
606.] 

(c)  P.  248. 
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carrier  who  also  acts  as  a  warehouseman,  and  who  may  therefore 
have  goods  in  his  warehouse,  either  as  a  place  of  deposit  connected 
with  the  carriage,  or  as  a  place  of  deposit  subject  to  the  orders  of 
the  buyer:  or  a  wharfinger  who  sometimes  receives  goods  as  agent  ' 
of  the  ship-owner,  and  sometimes  as  agent  of  the  consignee.  In 
all  such  cases,  as  the  leading  fact,  viz.  the  possession  of  the  goods, 
is  in  itself  ambiguous,  it  is  necessary  to  gather  the  intention  of 
the  parties  from  their  minor  acts.  If  the  possessor  of  the  goods 
has  the  intention  to  hold  them  for  the  buyer,  and  not  as  an  agent 
to  forward,  and  the  buyer  intends  the  possessor  so  to  hold  them 
for  him,  the  transitua  is  at  an  end :  but  I  apprehend  that  both 
these  intents  must  concur,  and  that  neither  can  the  car-  Both  barer 
rier,  of  his  own  will,  convert  himself  into  a  warehouse-  JU^ust^^l^ 
man,  so  as  to  terminate  the  transitu^,  without  the  agree-   ^^^^o,"^  ^^^ 

'  ^  carrier  can 

ing  mind  of  the  buyer  (James  v.  GriflSn,  2  M.  &  W.   be  con- 
623),  nor  can  the  buyer  change  the  capacity  in  which  the   bailee  to 
carrier  holds  possession  without  his  assent,  at  least  until  goods^or 
the  carrier  has  no  right  whatsoever  to  retain  possession   ^^®  buyer. 
against  the  buyer.     (Jackson  v.  Nichol,  5  Bing.  N.  C.  508.)"  ((?^) 
§  850.  This  view  of  the  law  has  received  full  confirmation  in 
subsequent  cases.     In  James  v,  GriflSn,  above  quoted,   jamesr. 
and  decided  in  1837,  the  buyer,  knowing  himself  to  be   Griffin. 
insolvent,  determined  that  he  would  not  receive  a  cargo  of  lead 
that  he  had  not  paid  for,  but  on  its  arrival  at  the  wharf,  where 
he  had  been  in  the  habit  of  leaving  his  lead  with  the  wharfingers 
as  his  agents,  it  became  necessary  to  unload  it,  in  order  to  set  the 
vessel  free.     He  therefore  told  the  captain  to  put  it  on  the  wharf, 
but  did  not  tell  the  wharfingers  of  his  intention  not  to  receive  the 
lead :  and  they  probably  deemed  themselves  his  agents  to  hold 
possession.     After  this  the  goods  were  stopped.     Parke,  Holland, 
and  Alderson  BB.  held  the  transitus    not  ended,  and  that  the 
buyer's   intention  not  to  receive  being  proven,  the  wharfingers 
could  not  receive  as  his  agents  without  his  assent.     Abinger  C.  B. 
dissented  on  the  ground  that  the  intention  of  the  buyer  not  hav- 
ing been  communicated  to  the  wharfingers,  the  agency  of  the  lat- 
ter could  not  be  affected  by  it,  and  that  the  transitits  was  there- 
fore ended.     But  all  agreed  that  the  sole  question  was  whether 
the  wharfingers  were  in  possession  qud  agenU  of  the  jadtsonr. 
buyer.    And  in  Jackson  v.  Nichol  (ci)  repeated  demands   Nichol. 

(ci)  [Inslee  v.  Lane,  57  N.  H.  454.]  {d)  5  Bing.  N.  C.  508. 
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were  made  by  the  buyers  for  the  goods  after  the  arrival  of  the 
Esk  in  the  Thames  (e)  before  there  was  a  stoppage,  but  the  mas- 
ter of  the  vessel  refused  delivery,  and  the  court  of  common  pleas 
held  that  the  goods  had  not  come  into  possession  of  the  buyer. 
Nothing  was  here  wanting  to  possession  but  the  carrier's  assent 
to  put  an  end  to  the  transitus^  (/)  and  the  principle  seems  to  be 
exactly  that  of  Bentall  v.  Burn,  and  the  class  of  cases  like  it, 
reviewed  ante^  §§  175, 177. 

§  851.  In  a  recent  and  quite  singular  ca^e,  this  question  was 
Bolton  V.  considered  by  the  common  pleas.  In  Bolton  v.  The 
&*York^*'*  Lancashire  and  Yorkshire  Railway  Company  (^)  the 
shire  Rail-    f^cts  Stated  in  the  special  case  were  that  Wolstencroft,  of 

way  Corn-  *^ 

pany.  Manchester,  sold  to  Parsons,  of  Brierfield,  certain  goods 

lying  at  the  defendant's  station  at  Salford,  and  sent  the  buyer  an 
invoice,  and  delivered  part  of  them.  Parsons  then  wrote,  refusing 
to  take  any  more  on  account  of  the  alleged  bad  quality.  Wol- 
stencroft had,  on  the  same  day,  ordered  the  defendants  to  deliver 
another  portion  of  the  goods  to  Parsons,  and  wrote  to  the  latter 
that  he  had  done  so,  "  according  to  your  wish ;  the  other  four 
lying  at  Salford  awaiting  your  instructions."  Parsons  wrote  back 
returning  the  invoice,  and  refusing  the  goods,  saying :  "  We 
shall  not  have  any  more  of  it."  Wolstencroft  then  sent  a  letter 
through  his  solicitor  demanding  payment  of  all  the  goods  undeliv- 
ered, and  sent  an  order  to  the  railway  company,  the  defendants, 
to  deliver  the  rest  of  the  goods  to  Parsons.  Some  of  the  goods 
were  taken  by  the  carter  of  Parsons  from  the  station  at  Brierfield 
without  the  knowledge  of  Parsons,  and  he  at  once  returned  them, 
and  ordered  all  the  goods  to  be  sent  back  to  Wolstencroft.  The 
latter  refused  to  receive  them,  and  ordered  them  back  to  Parsons. 
The  defendants  then  wrote  to  Parsons  asking  what  they  were  to 
do  with  the  goods,  and  Parsons  replied  :  *' We  shall  have  nothing 
to  do  with  them  ;  they  belong  to  Wolstencroft."  Parsons  after- 
wards became  bankrupt,  and  the  vendor  sent  a  stoppage  order  t^ 
the  defendants,  in  whose  hands  the  goods  still  remained,  and  the 
goods  were  delivered  to  the  vendor.  The  action  was  brought 
against  the  carriers  by  the  assignees  of  the  buyer.  Held,  that  the 
transitus  was  not  at  an  end.     Erie  J.  said  :  ^^  I  am  of  opinion  that 

(e)  Ante,  §  848.  (g)  L.  R.  I  C.  P.  431 ;  35  L.  J.  C.  P. 

(/)  See  Forster  v.  Frampton,  6  B.  &  C.     137 
107,  where  the  assent  of  both  parties  was 
given. 
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these  goods  did  not  cease  to  be  in  transitu  by  being  at  the  Brier- 
field  station.     Before  they  arrived  there,  notice  had  been  given  by 
Parsons  to  the  vendor  that  he  declined  to  receive  them  :  and  after 
their  arrival   Parsons  gave  the  defendants  orders  to  take  them 
back  again.     The  vendor  at  first  refused  to  liave  anything  to  do 
with  them  ;  and  thus  the  goods,  being  rejected  by  both  the  vendor 
and  by  ParsonSy  remained  in  the  hands  of  the  defendants.    Under 
these  circumstances,  it  seems  to  me  the  goods  never  ceased  to  be 
in  transitu.     It  is  clear,  from  the  case  of  James  v.  GriflSn  (2  M. 
&  W.  623),  that  the  intention  of  the  vendee  to  take  possession  is 
a  material  fact.     So,  in  Whitehead  v.   Anderson   (9  M.  &  W. 
529),  Parke  B.  says,  *  the  question  is  quo  animo  the  act  is  done. 
My  notion  has  always  been  whether  the  consignee  has  taken  pos- 
session, not  whether  the  captain  has  intended  to  deliver  it.'  .... 
It  was  urged  by  Mr.  Holker  that,  being  repudiated  by  both  par- 
ties to  the  contract,  the  goods  remained  in  the  hands  of  the  rail- 
way company  as  warehousemen   for  the  real  oumer,  that  is  for 
Parsons.     There  is  no  doubt  but  that  the  carrier  may,  and  often 
does,  become  a  warehouseman  for  the  consignee  ;  but  that  must 
be  by  virtue  of  some  contract  or  course  of  dealing  between  them^ 
that  when  arrived  at  their  destination   the  character  of   carrier 
shall  cease,  and  that  of  warehouseman   supervene."     Willes  J. 
laid  stress  on  the  circumstance  that  the  goods  were,  at  the  time  of 
the  sale,  in  possession  of  the  railway  company  as  warehousemen 
and  bailees  of  the  vendor,  and  thought  that  this  agency  had  never 
ended,  because  the  order  for  delivery  to  the  buyer  must  be  consid- 
ered as  subject  to  the  condition  "  if  he  will  receive  them,"  but 
not  to  an  absolute   abandonment,  or  authority  to  throw  them 
away,  if  the  buyer  would  not  have  them.     And  on  the  main  ques- 
tion the  learned  judge  said :  "  Mr.  Holker  is  undoubtedly  right 
when  he  says  that  the  property  in  these  goods  passed  to  the  ven- 
dee.    Unl^ss  the  property  passed,  there  would  be  no  need  of  the 
right  of  stoppage  m  transitu.    The  only  effect  of  the  property  pass- 
ing is  that  from  that  time  the  goods  are  at  the  risk  of  the  buyer. 
But  it  by  no  means  follows  that  the  buyer  is  to  have  possession, 

unless  he  is  prepared  to  pay  for  the  goods The  right  to 

stop  in  transitu  upon  the  bankruptcy  of  the  buyer  remains,  even 
when  the  credit  has  not  expired,  until  the  goods  have  reached  the 
hands  of  the  vendee,  or  of  one  who  is  his  agent,  as  a  warehouse- 
man, or  a  packer,  or  a  shipping  agent,  to  give  them  a  new  des- 
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tination.  Until  one  of  these  events  has  happened,  the  vendor 
has  a  right  to  stop  the  goods  in  transitu.  It  must  be  observed 
that  there  is,  besides  the  propositions  I  have  stated,  and  which 
are  quite  familiar,  one  other  proposition  which  follows  as  deduci- 
ble  from  these,  viz.  that  the  arrival  which  is  to  divest  the  vendor's 
right  of  stoppage  in  transitu  must  be  such  that  the  buyer  has 
taken  actual  or  constructive  possession  of  the  goods^  and  that  can- 
not be  as  long  as  he  repudiates  them"  (A)  This  case  is  a  com- 
plete confirmation  of  the  principle  that  the  carrier  cannot  change 
his  character  so  as  to  become  the  buyer's  agent  to  keep  the  goods 
Whitehead  for  him  without  the  latter's  assent;  and  the  case  of 
sin.  "  Whitehead  v,  Anderson,  (t)  a  leading  case  on  this  sub- 
ject, is  as  direct  an  authority  for  the  converse  principle  that  the 
buyer  cannot  force  the  carrier  to  become  his  bailee  to  keep  the 
goods  without  the  latter's  assent.  In  that  case,  the  buyer  having 
become  bankrupt,  his  assignee  on  the  arrival  of  the  vessel  with  a 
cargo  of  timber  went  on  board,  and  told  the  captain  that  he  had 
come  to  take  possession  of  the  cargo,  and  went  into  the  c^bin,  into 
which  the  ends  of  the  timber  projected,  and  saw  and  touched  the 
timber.  The  captain  made  no  answer  at  first  to  the  assignee's 
statement  that  he  came  to  take  possession,  but  afterwards  told 
him  at  the  same  interview  that  he  would  deliver  him  the  cargo 
when  he  was  satisfied  about  his  freight.  They  then  went  ashore 
together.  The  vendor  then  went  on  board  and  gave  notice  of 
stoppage  to  the  mate  who  had  charge  of  the  vessel  and  cargo. 
Held,  that  no  actual  possession  had  been  taken  by  the  assignee, 
and  that,  as  the  captain  had  not  contracted  to  hold  as  his  agents 
the  transitus  was  not  at  an  end,  and  the  stoppage  was  good. 

§  852.  In  Coventry  v,  Gladstone  (A)  the  consignee  on  the  ar- 
Coventry  r.  ^^^^^  ^^  ^^^  vcsscl  Sent  a  barge  for  the  goods,  and  the 
Gladstone,  lighterman  was  told  that  the  goods  could  not  be  got  at, 
but  that  they  would  be  delivered  to  him  when  they  could  be  got 
at,  and  Lord  Hatherley  (then  vice  chancellor)  held  that  this  was 
not  an  attornment  by  the  carrier  to  the  consignee,  that  the  char- 
acter of  the  former  as  carrier  was  not  changed  into  that  of  agent 
of  the  consignee,  and  that  the  goods  were  still  liable  to  stoppage 
in  transitu, 

(h)  [See  Grout  v.  Hill,  4  Gray,  361 ;  (t)  9  M.  &  W.  518 ;  Tudor's  L.  C.  on 

Nay  lor  v,  Dennie,  8  Pick.  198;  Allen  v.  Mer.  Law,  632. 

Mereier,  1  Ash.  103;   Stubbs  v.  Lund,  7  {k)  L.  B.  6£q.  44. 
Mass.  453.] 
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§  853.  The  carrier's  change  of  character  into  that  of  agent  to 
keep  the  goods  for  the  buyer  is  not  at  all  inconsistent  (^j^rrier 
with  his  right  to  retain  the  goods  in  his  custody  till  his   ™*>'  ^«-   , 

o  o  j^  ^        come  agent 

lien  upon  them  for  carriage  or  other  charges  is  satis-   to  keep 
fied.  (i)     Nothing  prevents  an  agreement  by  the  master   buyer 
of  a  vessel  or  other  carrier  to  hold  the  goods  after  arrival  taiiling^his 
at  destination  as  agent  of  the  buyer,  though  he  may  at  °^°  ^^®°- 
the  same  time  say,  ^^  I  shall  not  let  you  take  them  till  my  freight 
is  paid."     The  question  is  one  of  intention  ;  and  in  Whitehead  t;. 
Anderson  (m)  the  captain  was  held  not  to  have  intended  such  an 
agreement  by  telling  the  assignee  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about  the  freight ;  Parke  B.  saying, 
**  There  is  no  proof  of  such  a  contract.     A  promise  by  the  cap- 
tain to  the  agent  of  the  assignee  is  stated,  but  it  is  no  more  than 
a  promise  without  a  new  consideration  to  fulfil  the  original  con- 
tract^ and  deliver  in  due  course  to  the  consignee  on  payment  of 
freight,  which  leaves  the  captain  in  the  same  situation  as  before. 
After  the  agreement  he  remained  a  mere  agent  for  expediting  the 
cargo  to  its  original  destination."  (n) 

§  854.  The  question  whether  the  vendee  may  anticipate  the 
end  of  the  transitus,  and  thus  put  an  end  to  the  vendor's   ^, 

'  r  Ijuyer  may 

right  of  stoppage  in  transitu,  was  treated  by  most  of  the  anticipate 
books  (o)  as  settled  in  the  affirmative,  on  the  authority   the  tmnti' 
of  the  cases  in  the  note,  (j^)  and  in  opposition  to  the   thus  put  an 
ruling  of  Lo^d  Kenyon  and  the  king's  bench  in  Hoist  J|J^^J*of*** 
V.  Pownall.  (jt?^)     And  in  Whitehead  v.  Anderson,  (5-)    *'opp«««. 
in  which  the  judgment  was  prepared  after  advisement,  Parke  B. 
expressed  no  doubt  upon  the  subject.     He  said :   *^  The  law  is 
clearly  settled  that  the  unpaid  vendor  has  a  right  to  retake  the 
goods  before  they  have  arrived  at  the  destination  originally  con- 


(/)  Allan  V.  Gripper,  2  Cr.  &  J.  218; 
bat  see  Crawsfaay  v,  Eades,  1  B.  &  C.  181 ; 
pastj  §  856. 

(m)  9M.  &  W.  518. 

(n)  [See  Calahan  v.  Babcock,  21  Ohio 
St.  281  ;  Guilford  v.  Smith,  30  Vt.  49,  71, 
72;  Sawyer  r.  Joslin,  20  lb.  192;  Buck- 
ey  V.  Furniss,  15  Wend.  137.] 

(o)  1  Sirfth's  L.  C.  755;  Tudor's  L.  C. 
Mer  Law.  664,  665  ;  Houston  on  Stop,  in 
Tran.  130  et  seq.;  1  Grif.  &  Holmes  on 
Bank.  353 ;  [2  Kent,  547 ;  Jordan  v,  James, 


5  Ham.  (Ohio)  89 ;  Wood  r.  Yeatman,  15 
B.  Mon.  270.] 

ip)  Mills  V.  Ball,  2  Bos.  &  P.  457; 
Wright  V.  Lawes,  4  Esp.  82 ;  Oppenheim 
V.  Russell,  3  B.  &  P.  42  ;  Jackson  v.  Nichol, 

5  Bing.  N,  C.  508 ;  Whitehead  v.  Ander- 
son, 9  M.  &  W.  518 ;  Foster  v.  Frampton, 

6  B.  &  C.  107;  James  v.  Griffin,  2  M.  & 
W.  633.  [See  Secomb  v.  Nutt,  14  B. 
Mon.  324,  327.] 

(pi)  1  Esp.  240. 
Iq)  See  ante,  §  851. 
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templated  by  the  purchaser,  (r)  unless  in  the  mean  time  they  came 
to  the  actual  or  constructive  possession  of  the  vendee.  If  the  ven- 
dee take  them  out  of  the  possession  of  the  carrier,  with  or  without 
the  consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end,  though  in  the  case  of  the  absence  of 
the  carrier's  consent  it  may  be  a  wrong  to  him,  for  which  he  would 
have  a  right  of  action."  («)  There  was,  however,  no  direct  de- 
cision on  the  point,  and  it  rested  on  dicta  till  the  recent  case  of 
London  &  The  London  and  North  Western  Railway  Company  v. 
Western  Bartlett,  (t)  in  which  the  exchequer  of  pleas  held  that 
Company  ^^®  Carrier  and  consignee  might  agree  together  for  the 
V.  Bartlett.  delivery  of  goods  at  any  place  they  pleased,  and  Bram- 
well  B.  said  it  would  "  probably  create  a  laugh  anywhere  except 
in  a  court  of  law,  if  it  was  said  a  carrier  could  not  deliver  to  the 
consignee  short  of  the  particular  place  specified  by  the  consignor." 
§  855.  In  Blackburn  on  Sales  (^u)  the  learned  author  does  not 
yield  assent  to  that  passage  in  the  opinion  of  Parke  B.  above 
quoted,  in  which  it  is  intimated  that  ^^  the  vendee  can  improve 
his  position  by  a  tortious  taking  of  actual  possession  against  the 
Buver'8  will  of  the  Carrier,"  in  cases  where  the  carrier  has  a  right 
POTsession  to  refuse  to  allow  the  vendee  to  take  possession,  (a;)  The 
fected  by  doubt  thus  Suggested  seems  to  be  justified  by  the  deci- 
^rtlousre-  ^^^^  ^^  BWd  V,  Browu,  (y)  which  is  just  the  converse  of 
fusai  to  do-  the  case  supposed  of  a  tortious  taking  of  possession  by 
the  right  of  the  purchaser  from  the  carrier.  In  that  case  the  carrier 
at^an^d.  tortiously  refused  possession  to  the  purchaser  when  the 
goods  had  arrived  at  destination ;  and  the  exchequer  court  held, 
after  advisement  and  in  very  decided  language,  that  the  purchas- 
er's rights  could  not  be  impaired  by  the  carrier's  wrongful  refusal 


(r)  [See  Mohr  v.  Boston  &  Albany 
Railroad  Co.  106  Mass.  67;  Atkins  v. 
Colby,  20  N.  H.  154,  156 ;  Biggs  v.  Barry, 
2  Curtis,  259;  Cabeen  v.  Campbell,  30 
Penn.  St.  254;  Covell  v.  Hitchcock,  23 
Wend.  611;  Aguirre  u.  Parmelee,  22 
Conn.  473.] 

(«)  [In  Mohr  v.  Boston  &  Albany  Rail- 
road Co.  106  Mass.  67, 72,  Morton  J.  said : 
"  In  all  cases  of  delivery  of  goods  to  a  com- 
mon carrier  for  the  purpose  of  transit,  the 
vendee,  acting  in  good  faith,  has  the  right 
to  intercept  the  goods  before  they  reach 


their  destination,  and,  by  taking  actual 
possession  of  them,  to  defeat  the  vendor's 
lien."  See  2  Kent,  547 ;  Jordan  r.  James, 
5  Ohio,  89 ;  Wood  v.  Yeatman,  15  B.  Mon. 
270 ;  Durgy  Cement  Co.  ».  O'Brien,  123 
Mass.  12.] 

(0  7  H,  &  N.  400;  31  L.  J.  Ex.  92. 

(u)  P.  259. 

(x)  See  the  civil  law  texts  :  Dig.  Ulpian, 
1.  134,  §  1,  iB.  Edict,  lib.  xai.;  Broom's 
Legal  Maxims,  275  ;  PhiU.  on  Jurisp.  224. 

iy)  4  Ex.  786. 
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to  deliver ;  that  the  transitus  was  at  an  end ;  and  the  right  of 
stoppage  gone. 

§  856.  Of  course  the  mere  arrival  of  the  goods  at  destination 
will  not  suffice  to  defeat  the  vendor's  rights.     The  ven-  ^.^^  ^^ 
dee  must  take  actual,  if  he  has  not  obtained  construe-   stoppage 

continues 

tive,  possession.  (2)     What  will  amount  to  takmg  act-  after  ar- 

rival  at 

oal  possession  is  a  question  in  relation  to  which  much  of   destination 
the  law  already  referred  to,  in  connection  with  actual  deI\akM 
receipt,  under  the  statute  of  frauds,  (a)  and  delivery  suf-  po^easion. 
ficient  to  divest  lien,  (6)  will  be  found  applicable.     In  Whitehead 
V.  Anderson  (c)  it  was  held,  as  we  have  seen,  that  going   What  is 
on  board  the  vessel  and  touching  the  timber  was  not  Jession?^" 
taking  it  into  possession  ;  and  per  Cur, :  *'  It  appears  to  us  very 
doubtful  whether  an  act  of  marking,  or  taking  samples,  or  the  like, 
without  any  removal  from  the  possession  of  the  carrier,  though 
done  with  the  intention  to  take  possession,  would  amount  to  a 
cx)nstructive  possession,  unless  accompanied  by  such  circumstances 
as  to  denote  that  the  carrier  was  intended  to  keep  and  assented  to 
keep  the  goods  in  the  nature  of  an  agent  for  custody."   crawshay 
In  Crawshay  v,  Eades  (cZ)  the  carrier  having  reached  the  *•  Eades. 
consignee's  premises  began  unloading,  and  put  a  part  of  the  goods 
on  his  wharf,  but  hearing  that  the  consignee  had  absconded  and 
was  bankrupt,  took  them  back  again  on  board  the  barge  ;  and  it 
was  held  that  the  right  of  stoppage  remained,  and  that  there  had 
been  no  delivery  of  any  part  of  the  goods. 

§  857.  Whether  delivery  of  part,  when  not  retracted  under  the 
peculiar  circumstances  shown  in  Crawshay  v.  Eades,  Delivery  of 
amounts  to  delivery  of  the  whole,  is  always  a  question  Stuvery^of 
of  intention,  as  shown  ante^  §§  805  et  seq.^  where  the  un!era*kbe 
cases  mentioned  in  the  note  (e)   have  been  reviewed  ;   ^^own  that 

^  '^  It  was  so 

and  the  general  rule  was  there  deduced,  that  a  delivery  intended. 

{z)  [See  Buckley  v,  Famiss,  15  Wend,  tute  delivery  to  him  in  any  particalar  case. 

137  ;  Sawyer  u.  Joslin,  20  Vt.  172;  Hays  Seymour  v,  Newton,  105  Mass.  275,] 

v.   Moaille,  14  Penn.  St.  48;  Naylor  v.  (a)  Ante,  %^  172  et  seq, 

Dennie,  S  Pick.  198;  Allen  v.  Mercier,  1  (6)  Ante,  §§  799  et  seq. 

Ash.  103 ;  Aguirre  v.  Paimelee,  22  Conn.  (c)  9  M.  &  W.  518. 

473;  Levy  ».  Tumbull,  1  Low.  Can.  21.  (d)  1  B.  &  C.  181. 

The  fact  that  the  goods  have  arrived  at  (e)  Dixon  v.  Yates,  5   B.  &  A.  313 ; 

the  place  of  destination,  where  the  pur-  Betts  v.  Gibbins,  2  Ad.  &  £.  73 ;   Tanner 

chaser  has  been  in  the  habit  of  receiving  v.  Scovell,  14  M.  &  W.  28 ;    Slubey  v, 

merchandise  sent  to  him,  does  not  consti-  Heyward,  2  H.   Bl.    504 ;   Hammond  v. 
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of  part  is  not  a  delivery  of  the  whole,  unless  the  circamstanoes 
show  that  it  was  intended  so  to  operate. 

§  858.  The  bankruptcy  of  the  buyer  not  being  in  law  a  rescis- 
Deiivery  sion  of  the  Contract,  and  the  assignees  being  vested  with 
possession  ^^^  ^^^  rights,  the  delivery  of  the  goods  into  the  buyers 
^^ \\^Ytet'  warehouse  after  his  bankruptcy,  or  an  actual  possession 
his  bank-     of  them  taken  by  his  assignees,  will  suffice  to  put  an 

ruptcv,  or  •^  .  . 

intotFiatof   end  to  the  transitus^  and  to  determine  the  right  of  stop- 
is  assign     pg^Q^  ^^     Where  the  buyer  has  become  insolvent  after 

his  purchase,  he  has  a  right  to  rescind  the  contract,  with 
the  assent  of  his  vendor,  while  the  goods  are  still  liable 
to  stoppage ;  and  then  the  subsequent  delivery  of  the 
goods  into  the  buyer *s  possession  cannot  affect  the  ven- 
dor's rights,  because  the  property  in  the  goods  will  not 
be  in  the  buyer :  or  he  may  refuse  to  take  possession 
and  thus  leave  unimpaired  the  right  of  stoppage  in 
of  stoppage  transitu^  unless  the  vendor  be  anticipated  in  getting 
unim-"**"'  possession  by  the  assignees  of  the  buyer.  (A)  The  siib- 
paired.  j^^t  has  been  considered  ante^  §§  498-601,  where  the 
cases  are  referred  to. 


ees,  ends 
the  transi- 
ttu. 

Buyer  on 
becoming 
insolvent 
may  re- 
scind the 
contract, 
or  refuse  to 
receive 
possession, 
and  ven- 


Anderson,  1  B.  &  P-  N.  R.  69 ;  Bunney  v, 
Poyntz,  4  B.  &  Ad.  568;  Simmons  v. 
Swift,  5  B.  &  C.  857  ;  Miles  v.  Gorton,  2 
C.  &  M.  504 ;  Jones  v.  Jones,  8  M.  &  W. 
431 ;  Wentworthv.  Outhwaite,  10  M.  &  W. 
436  ;  [Buckley  v.  Furniss,  17  Wend.  604 ; 
Burr  V.  Wilson,  13  U.  C  Q.  B.  478.  In 
Ex  parte  Falk,  28  Weekly  Rep.  785,  Bram- 
well  L.  J.  said  :  "  1  cannot  understand  the 
case  of  Slubey  v.  Heyward,  because  it  ap- 
pears that  there  the  subpurchaser  had 
paid  for  the  goods,  and  on  what  ground 
there  could  be  a  stoppage  in  transitu  as 
against  him  I  am  at  a  loss  to  see.  The 
note  of  the  case  is  a  very  loose  one.  The 
court  seems  to  have  held  that  which,  with 
great  submission,  appears  to  me  a  very 
doubtful  proposition  —  that  the  carrier's 
duty  had  come  to  an  end.  As  to  Hammond 
V.  Anderson,  there  is  not  a  word  in  the  judg- 
ments to  show  that  the  delivery  of  part  of 
the  cargo  is  a  constructive  delivery  of  the 
whole.  What  the  court  said  was  this: 
*  On  a  former  occasion  the  court  decided 
that  when  a  part  of  the  goods  sold  by  an 


entire  contract  was  taken  possession  of, 
the  vendee  has  taken  possession  of  the 
whole.' "] 

{g)  Ellis  V.  Hunt,  3  T.  R.  467  ;  Tooke 
t;.  Hollingworth,  5  T.  R.  215;  Scott  v. 
Pettit,  3  B.  &  P.  469 ;  Inglis  v.  Usherwood, 
1  East,  515.  [So  if  the  purchaser  dies  be- 
fore the  goods  arrive,  and  afterwards  they 
arrive,  and  are  taken  possession  of  by  his 
administrator,  the  estate  being  insolvent, 
the  transit  is  determined,  and  no  right  of 
stoppage  exists.  Conyers  v.  Ennis,  2  Ma- 
son, 236.] 

{h)  [Don  V.  Law,  12  U.  C.  C.  P.  460. 

So,  where  the  consignee  or  purchaser  has 

the  right  to  reject  the  goods    j^j^i^t  ^f 

forwarded,  should  they  on  ar-    insolvent 

.  "^  vendee  to 

rival  and  examination  prove   reject  the 

unsatisfactory,  and  a  bill  of  8*****^* 
sale  thereof  is  sent  by  mail  and  received 
by  him,  but  before  he  knows  of  their  ar- 
rival, or  pays  the  price  or  the  freight 
thereon,  ascertaining  that  he  is  insolvent, 
he  executes  a  bill  of  sale  thereof  to  the 
vendor  and  delivers  it  to  a  third  person 
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SECTION   IV.  —  HOW  IS  THE  RIGHT  EXERCISED? 

§  859.  No  particular  form  or  mode  of  stoppage  has  been  held 
necessary  in  any  ease;  and  Lord  Hardwicke  once  said  Nopartica- 
that  the  vendor  was  so  much  favored  in  exercising  it  as   stoppage ° 
to  be  justifiable  in  getting  his  goods  back  by  arty  means   r«q">"d. 
not  criminal,  before  they  reached  the  possession  of  an  insolvent 
vendee,  (t)     All  that  is  required  is  some  act  or  declara-  j.^^  ^^^^^ 
tion  of  the  vendor  countermanding  delivery,  (i^)     The  ™o^e  J« » 
usual  mode  is  a  simple  notice  to  the  carrier,  stating  the  tice  to  car- 
vendor's  claim,  forbidding  delivery  to  the  vendee,   or  ding  de- 
requiring  that  the  goods  shall  be  held  subject  to   the  vendee? 
vendor's  orders.  (A)     In  Litt  v.  Cowley,  (Z)  where  no-  Litt  r. 
tice  had  been  given  to  the  carrier  not  to  deliver   the  c^'^^^^y- 
goods  to  the  vendee,  the  carrier's  clerk  made  a  mistake,  and  de- 
livered the  package  to  the  buyer,  who  opened  it  and  sold  part  of 
the  contents  ;  and  then  became  bankrupt.     The  assignees  claimed 
to  bold  the  goods,  but  were  unsuccessful.     Gibbs  C.  J.  in  deliver- 
ing judgment  said :  ^^  It  was  formerly  held  that  unless  the  ven- 
dor recovered  back  actual  possession  of  the  goods  by  a  corporeal 
seizure  of  them,  he  could  not  exercise  his  right  of  stoppage  in 


for  him ;  this  operates  as  a  stoppage  in 
transitu,  or  a  refasal  to  complete  the  con- 
tract of  sale.  In  Grout  v.  Hill,  4  Gray, 
361,  Shaw  C.  J.  said :  "  It  was  Tery  early 
held,  that  where  the  consignee,  being  a 
purchaser  of  goods  on  credit,  finds  that  he 
bhall  not  be  able  to  pay  for  them,  and 
g;ives  notice  thereof  to  the  vendor,  and 
leaves  the  goods  in  possession  of  any  per- 
son, when  they  arrive,  for  the  use  of  the 
vendor,  and  the  vendor,  on  such  notice, 
expressly  or  tacitly  assents  to  it,  it  is  a 
good  stoppage  in  transitu,  although  the 
bankruptcy  of  th^  consignee  intervene; 
and  the  goods  revest  in  the  consignor. 
Atkin  V.  Barwick,  1  Stra.  165.  This  was 
approved  and  confirmed  in  the  case  of 
Salte  V.  Field,  5  T.  R.  211.  The  same 
principle  was  adopted  in  this  common- 
wealth,  though  the  facts  led  to  a  different 
result  in  Lane  v,  Jackson,  5  Mass.  157." 
See  ante,  §  500,  and  cases  in  note  (e). 
The  assent  of  the  vendor  to  the  rescission 
ol  the  contract  is  sufficient,  in  such  case, 
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though  it  is  not  received  until  after  the 
goods  have  been  attached  by  the  creditors 
of  the  purchaser.  Sturtevant  v.  Orser, 
24  N.  T.  538,  a  case  in  which  the  authori- 
ties are  carefully  examined  by  Smith  J. 
See  ante,  §  828,  note  (a);  Greaner  v. 
Mullen,  15  Penn.  St.  200.] 

(i)  Snee  v,  Prescot,  1  Atk.  250. 

(i^)  [The  notice  must  specify  the  goods 
with  such  certainty  that  the    Nature  of 
carrier   may  bo   enabled    to   STry'to"^^ 
identify  them.      Clementson   rier. 
V.  The  Grand  Trunk  Ry.  Co.  42  U.  C.  Q. 
B.  263.] 

(k)  [See  Reynolds  v,  Boston  &  Maine 
Railroad,  43  N.  H.  591 ;  Bell  v.  Moss,  5 
Whart.  189;  Newhall  v.  Vargas,  13  Me. 
93, 109;  Mottram  v.  Ueyer,  5  Denio,  629; 
Seymour  v.  Newton,  105  Mass.  272,  275; 
Rucker  v,  Donovan,  13  Kan.  251 ;  Ascher 
V.  Grand  Trunk  Ry.  Co.  36  U.  C.  Q.  B. 
609.] 

(/)  7  Taunt.  169 ;  2  Marsh.  457. 
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transitu.  Latterly  it  has  been  held  that  notice  to  the  carrier  is 
sufficient ;  and  that  if  he  deliver  the  goods  after  such  notice,  he  is 
liable.  That  doctrine  cannot  be  controverted,  and  is  supported 
by  all  the  modern  decisions.  In  the  present  case,  the  plaintiff 
gave  notice  to  the  carriers  at  the  place  whence  the  boat  sailed, 
and  it  would  be  monstrous  to  say  that  after  such  notice  a  transfer 
made  by  their  mistake  should  be  such  as  to  bind  the  plaintiffs, 
and  to  vest  a  complete  title  in  the  bankrupts  and  their  represen- 
tatives  As  soon  as  the  notice  was  given,  the  property  re- 

turned  to  the  plaintiffs,  and  they  were  entitled  to  maintain  trover, 
not  only  against  the  carriers,  but  against  the  assignees  of  the 
bankrupts,  or  any  other  person."  So  far  as  the  dictum  is  con- 
cerned, that  the  effect  of  the  stoppage  was  to  revest  the  property^ 
the  law  is  now  otherwise ;  (m)  but  that  it  revests  the  possession^ 
Bohtiinffk  ^^  ^  *^  restore  to  the  vendor  his  lien,  is  undoubted.  In 
V.  ingUs.  Bohtlingk  v.  Inglis  (n)  a  demand  for  the  goods  made  by 
the  vendor's  agent  on  the  master  of  the  ship  was  held  a  sufficient 
Ex  parte  stoppage  :  and  in  Ex  parte  Walker  &  Woodbridge  (o) 
Walker  &  j^  ^^  decided  that  an  entry  of  the  goods  at  the  custom 
bridge.  house  by  the  vendor,  on  the  arrival  of  the  vessel,  in 
order  to  pay  the  duties,*  was  a  valid  stoppage,  as  against  the  as- 
signees of  the  bankrupt  purchaser,  who  afterwards  got  forcible 
N  rth  V  possession  of  the  goods  when  landed.  In  Northey  v. 
Field.  Field,  Q?)  wine   bought  by   the  bankrupt  was  landed 

from  the  vessel  and  put  in  the  king's  cellars,  according  to  the  ex- 
cise law,  where  it  was  to  remain  until  the  owner  paid  duty  and 
charges ;  but  if  not  paid  within  three  months,  then  to  be  sold,  and 
the  excess  of  the  proceeds,  after  payment  of  duty  and  charges,  to 
be  paid  to  the  owner.  The  assignees  petitioned  to  have  the  wine, 
and  it  was  also  claimed  by  the  vendor's  agent  while  in  the  king's 
cellar,  but  it  was  sold  at  the  end  of  the  three  months  under  the 
law.  Lord  Kenyon  held  that  the  claim  made  by  the  vendor  was 
a  good  stoppage  in  transitu,  the  wine  being  quasi  in  custodid 
leffis.  (j) 

(m)  Post,  sec.  v.  439;   [Mottram  v.  Heyer,  5  Denio,  629; 

(n)  3  East,  397.  ante,  §  S48,  canes  in  note ;    Donath  o. 

(o)  Cited  in  Cooke's  Bankrupt  Law  Broomhead,  7  Penn.  St.  301,  304.    So, 

402.  where  goods  are  still  in  the  costom  house, 

(p)  2  Esp.  613 ;  [Burr  v,  Wilson,  13  U.  the  right  to  stop  them  is  not   q^^^^  g^m 

C.  Q.  B.  478  ;  Howell  v.  Alport,  12  U.  C.  defeated,  although    the  ven-  *»  custom 

C.  P.  375.]  dee  has  paid  the  freight,  the 

(q)  See  Nix  v.  Olive,  Abhott  on  Ship,  goods  not  having  been  entered  by  reason 
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§  859  a.  [In  Howell  v.  Alport  (j^)  Alport  bought  goods  consist- 
ing of  teas  and  tobacco  of  Howell  and  Company  of  New   Canadian 
York.    The  goods  were  shipped  to  Belleville  and  landed   eff/cttff  ^^ 
on  the  21st  of  November  at  a  wharf,  where  one  Martin,   ^^^^^ 
acting  as  wharfinger,  had  charge  of  them  ;  he  paid  the  custom 
freight,  which  Alport  repaid  him.     The  goods  being  sub-  stoppage 
ject  to  duties  were  carried  by  defendant's  team  to  the  ^  ^.^ 
bonded  warehouse  and  were  bonded  by  the  defendant.   Alport. 
The  warehouse  was  a  part  of  the  defendant's  premises.     It  was  a 
room  the  entrance  to  which  was  by  a  door  opening  from  a  room 
in  which  the  defendant  carried  on  his  own  business.      On  tliis 
door  there  were  two  locks,  the  key  to  one  being  kept  by  the  de- 
fendant, the  key  to  the  other  by  the  customs  officer.     Both  keys 
were  necessary  to  open  the  door.     While  the  goods  were  in  this 
warehouse  the  defendant  sold  part  of  them,  and  by  permission  of 
the  messenger  of  customs,  who  unlocked  the  customs  lock,  he 
marked  the  goods  thus  sold.     But  the  duty  was  not  paid  on  any 
of  the  goods.     On  the  22d  day  of  December  the  defendant  be- 
came insolvent,  and  on  the  following  day  the  plaintiffs  notified  the 
customs  officer  that  they  claimed  the  goods.     On  an  interpleader, 
it  was  held  that  the  plaintiffs  had  not  lost  the  right  to  stop  the 
goods.     In  Wiley  v.  Smith  (j^)  the  facts  were  as  fol-  ^ii^y^, 
lows :  The  defendant  was  the  assignee  of  the  estate  of  ^mith. 
£.  Bendelari  &  Go.     The  plaintiff,  of  New  York,  sold  to  Bende- 
lari  &  Co.  250  barrels  of  currants  on  time.     The  currants  were 
sent  from  New  York  by  rail  on  the  7th  of  January,  1876,  at  the 
risk  of  Bendelari  &  Co.     A  bill  of  lading  was  duly  received  by 
Bendelari  &  Co.,  the  goods  arrived  on  the  12th  of  January,  and 
the  freight  was  paid  by  Bendelari  &  Co.,  who  also  gave  accept- 
ances to  the  plaintiff  for  the   price,  which  were  payable  thirty 
days  from  the  date  thereof.    When  the  goods  arrived  at  Toronto, 
the  place  of  business  of  Bendelari  &  Co.,  they  bonded  the  same. 

of  the  lou  of  the  ioToice.  Donath  v.  he  sold  on  foar  months'  credit,  and  took 
Broomheadj  7  Penn.  St.  301.  The  mere  notes  for  the  price,  and  handed  all  the 
entry  of  goods  without  payment  of  duties  shipping  papers  to  the  purchaser,  who  en- 
is  not  a  termination  of  the  transit  Mot-  tered  the  goods  and  warehoused  them  in 
tram  v.  Heyer,  6  Denio,  629  ;  8.  C  1  lb.  his  own  name,  the  vendor  had  thereafter 
483.  In  re  Beams,  18  Bank.  Beg.  500 ;  no  right  of  stoppage  nor  a  lien.  Parker 
Bumham  v,  Wiosor,  5  Law  Rep.  507  ;  v.  Byrnes,  1  Lowell,  539.] 
Northey  i;.  Field,  2  Esp.  613.  But  where  {q^  [12  U.  C.  C.  P.  375.] 
the  Tendor  had  goods  on  board  ship  which  {q^)  [I  Ont  App.  179.] 
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Subsequently  Bendelari  &  Co.  sold  a  portion  of  the  currants,  and 
the  remainder,  consisting  of  one  hundred  barrels,  was  bonded  in  a 
portion  of  the  warehouse  of  Bendelari  &  Co.,  partitioned  oflF  and 
used  by  the  customs  authorities  as  a  bonded  warehouse,  and  for 
which  they  paid  rent.  On  the  7th  of  February  the  defendant  was 
chosen  and  appointed  the  assignee  of  Bendelari  &  Co.  On  the 
8th  of  March  the  plaintiff  demanded  the  goods  from  the  collector, 
and  on  the  9th  of  March  the  defendant  demanded  them.  The 
court  held  that  the  plaintiff's  right  of  stoppage  was  lost.  Burton 
J.  A.  said  :  ^^  It  appears  to  me  that  the  question,  in  determining 
whether  the  transitvs  is  ended,  is  to  ascertain  in  what  capacity 
the  goods  are  held  by  the  person  who  has  the  custody.  Is  he  the 
vendee's  agent  to  keep  the  goods,  or  does  he  hold  them  as  the 
agent  of  the  carrier,  or  as  a  mere  bailee  or  middleman  not  exclu- 
sively the  agent  of  the  vendor  or  vendee?  The  delivery  into  a 
warehouse,  though  belonging  to  the  insolvent  but  used  also  as  a 
bonded  warehouse,  would  not  in  itself  be  a  delivery  to  him  ;  but 
whenever  the  collector  of  customs  recognized  his  title  and  took 
from  him  a  bond  for  the  payment  of  the  duties  at  a  future  day,  it 
appears  to  me  out  of  the  question  to  contend  that  the  customs 
officer  was  a  middleman,  and  that  notice  to  him  would  operate  as 
a  stoppage  in  transitu.  There  was  nothing  remaining  to  be  done 
on  the  part  of  the  vendee  as  between  him  and  the  vendor.  All 
that  remained  to  be  done  was  between  the  vendee  and  the  crown  ; 
and  if  the  officer  representing  the  crown  in  the  exercise  of  his  law- 
ful authority  chooses  to  accept  the  bond  of  the  vendee  in  place  of 
the  duties,  it  scarcely  lies  in  the  mouth  of  the  vendors  to  say  that 
the  delivery  is  not  complete.  "From  the  moment  the  collector  of 
customs  received  the  bond  of  the  vendee,  there  was  as  complete  a 
delivery  as  if  the  goods  had  been  delivered  into  his  own  hands. 
Howell  v.  Alport  supra^  was  said  not  to  be  good  law.  (5^)  In 
Haig  V.  Wallace  (g^)  the  vendor  and  plaintiff,  a  distiller, 
had,  under  4  Geo.  IV.  c.  94,  deposited  spirits  in  the 
king's  warehouse,  subject  to  the  king's  duty.  A  sale  was  made  of 
these  goods  subject  to  the  duty,  and  a  delivery  order  given  to  the 
customs  warehouseman  to  deliver  the  puncheons  sold  to  the  ven- 

(9*)  [Graham  v.  Smith,  27  U.  C.  C.  P.  and  rerening  the  same  case  in  41  U.  C- 

1 ;  Burr  v,  Wilson,  18  U.  C.  Q.  B.  478.  Q.  B.  136.] 

See  Lewis  v.  Mason,  36  U.  C.  Q.  B.  690;  (g*)  [2  Huds.  &  Br.  671.] 
Wilds  V,  Smith,  2  Ont.  App.  8,  modifying 
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dee,  "  he  paying  duty  and  storage."  The  vendee  gave  in  pay- 
ment a  three  months'  bill.  The  vendee  lodged  the  delivery  order 
-with  the  warehouseman,  who  indorsed  thereon  "  transfer  received," 
and  the  transfer  was  entered  in  the  keeper's  books.  While  the 
puncheons  were  still  in  the  warehouse  the  vendee  became  insol- 
vent, but  it  was  held  that  the  vendor's  right  of  stoppage  was  gone. 
And  in  Orr  v.  Murdock,  2  Ir.  C.  L.  R.  9,  Haig  v.  Wallace  was 
affirmed,  and  it  was  held  that  the  transfer  of  the  order  on  the 
warehouseman's  books  was  not  essential.  (9^)] 

§  860.  The  notice  of  the  stoppage  must  be  given  to  the  person 
in  possession  of  the  goods,  or  if  to  his  employer,  then  r^^  ^^^^^ 
under  such  circumstances  and  at  such  time  as  to  give  the   ^ust^e*^^ 
employer  opportunity,  by  using  reasonable  diligence,  to  g^®**  ^ 
send  the  necessary  orders  to  his  servant.  (5^)    In  White-   in  posaea- 
head  v.  Anderson  (r)  the  vendor  attempted  to  effect  a 
stoppage  of  a  cargo  of  timber  while  on  its  voyage  from  Quebec  to 
Port  Fleetwood  in  Lancashire,  by  giving  notice  to  the  ship-owner 
in  Montrose,  who  thereupon  sent  a  letter  to  await  his  captain's 
arrival  at  Fleetwood.     Parke  B.,  delivering  the  judgment,  said  : 
**  The  next  question  is  whether  the  notice  to  the  ship-  or  if  to  the 
owner,  living  at  Montrose,  is  such  a  [valid]  stoppage  of  fiJ^t^meYd 
the  cargo,  then  being  on  the  high  seas,  on  its  passage  to   to  tend^no^ 
Fletwood.     We  think  it  was  not:  for  to  make  a  notice  ticetohis 

servant  not 

effective  as  a  stoppage  in  transitu  it  must  be  given  to  ^^  deliver. 
the  person  who  has  the  immediate  custody  of  the  goods  ;  («)  or  if 
given  to  the  principal,  whose  servant  has  the  custody,  it  must  be 
given  as  it  was  in  the  case  of  Litt  v,  Cowley,  at  such  a  time  and 
under  such  circumslances  that  the  principal,  by  the  exercise  of  rea- 
sonable diligence,  may  communicate  it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  consignee ;  and  to  hold  that  a  notice 
to  a  principal  at  a  distance  is  sufficient  to  revest  the  property  in 
the  unpaid  vendor,  and  render  the  principal  liable  in  trover  for  a 
subsequent  delivery  by  his  servants  to  the  vendee,  when  it  was 
impossible  from  the  distance  and  want  of  means  of  communication 
to  prevent  that  delivery,  would  be  the  height  of  injustice.  The 
only  duty  that  can  be  imposed  on  the  absent  principal  is  to  use 

(9»)  [Croker  v,  Lawder,  9  Ir.  L.  R.  21.]  (r)  9  M.  &  W.  518. 

(<fi)  [Ex  parte  Falk,  14  Ch.  Div.  446 ;        ($)  [Mottram  v,  Heyer,  5  Denio,  629.] 
Aseher  v.  The  Grand  Tmnk  Rj.  36  U.  C. 
Q.  B.  609.] 
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reasonable  diligence  to  prevent  the  delivery,  and  in  the  present 
ease  such  diligence  was  used."  (t) 

§  861.  The  mode  of  exercising  the  right  of  stoppage  underwent 
careful  investigation  in  the  admiralty  court  in  the  case  of  The 
Tigress,  (w)  It  was  there  determined  by  Dr.  Lushington  :  First. 
Vendor        That  a  vendor's  notice  to  stop  made  it  the  dutv  of  the 

need  not  *         ,  •' 

inform  the  master  of  the  vessel  to  refuse  delivery  to  the  vendee  to 
vessel  that  whom  a  bill  of  lading  had  been  indorsed,  and  was  suf* 
lading^s*^  ficient  without  any  representation  that  the  bill  of  lading 
scMion^*  had  not  been  transferred  by  the  vendee.  Secondly. 
buyer.  That  the  master's  refusal  to  acquiesce  in  the  vendor's 
claim  of  stoppage  was  a  breach  of  duty^  giving  jurisdiction  to  the 
Master's  admiralty  court.  Thirdly.  That  the  vendor's  right  in- 
dat;jr  is  to  cluded  the  right  of  demanding  delivery  to  himself  and 
goods  to  that  the  carrier  has  no  right  to  say  that  he  will  retain 
simfiiy  to  the  goods  for  delivery  to  the  true  owner  after  the  con- 
theiiTtiii  flicting  claims  have  been  settled.  Fourthly.  That  the 
hav^been  s^^^PP^ge  is  at  the  vendor's  peril,  and  it  is  incumbent  on 
settled.  the  master  to  give  effect  to  a  claim  as  soon  as  he  is  sat- 
isfied that  it  is  made  by  the  vendor,  unless  he  is  aware  of  a  legal 
defeasance  of  the  vendor's  claim  ;  but  it  is  not  a  matter  ordinarily 
within  his  cognizance,  whether  or  not  the  buyer  has  indorsed 
over  a  bill  of  lading  to  a  third  person.  Fifthly.  That  if  bills  of 
lading  are  presented  to  the  master  by  two  different  holders  *'  he 
is  not  concerned  to  examine  the  best  right  in  the  different  bills ; 
all  h^  has  to  do  is  to  deliver  upon  one  of  the  bills."  (x)  This 
last  proposition  was  said  by  the  learned  judge  to  be  unnecessary 
Rtaster  as  *^  ^^^  decision.  It  was  stated  on  the  authority  of  Fearon 
bailee  de-     ^^  Bowers,  reported  in  the  notes  to  Lickbarrow  v.  Ma- 

livers  at  his  ^       r 

peril,  and  son,  (y)  but  is  very  doubtful  law ;  for  it  is  well  settled 

nity  is  re-  that  a  bailee  delivers  at  his  peril,  that  he  is  bound  to  de- 

fi"ra  bufof  cide  between  conflicting  claimants  to  goods  in  his  posses* 

w^J^chan-  ^^^^^  ^^^^  ^^  ^^  liable  in  trover  if  he  delivers  to  the  wrong 

eery.  person,  (y^)  and  that  his  only  mode  of  protecting  him- 

(t)  [Mottram  v.  Heyer,  5  Denio,  629.]       vendor  cannot  maintaih  trover  against  the 
(w)  82  L.  J.  Adm.  97.  carrier  who  wrongfully  deliv-   j^  Canada 

ix)  See  ante,  §  822,  as  to  effect  of  trans-    era  the  goods  to  the  vendee  after   ▼•odor  pan- 

Dot  maiotain 
ferring  parts  of  one  set  of  biUs  of  lading    notice  from  the  vendor  to  hold   trowr 

to  different  holders.  the  goods.    The  plaintiffs  sold   ^^[^ 

(y)  I  H.  Bl.  364 ;  1  Sm.  L.  C.  728  (6th  goods  to  Henderson,  living  at   notice  of 

ed.).  Meaford,  and  shipped  them  by   *  P****' 

(yi)  [It  has  been  held  in  Canada  that  the  the  Grand  Trunk  Railway  to  Toronto,  and 
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self  is  to  take  an  indemnity,  and  if  that  be  refused,  to  file  a  bill 
of  interpleader  in  chancery,  (z)  This  is  clearly  the  opinion  of 
Blackburn  J.,  for  in  the  Treatise  on  Sales  he  adverts  to  it  as  un- 
questionable law,  in  these  words  :  '*  As  the  carrier  obeys  the 
stoppage  in  transitu  at  his  perils  if  the  consignee  be  in  fact  sol- 
vent, it  would  seem  no  unreasonable  rule  to  require  that,  at  the 
time  the  consignee  was  refused  the  goods,  he  should  have  evi- 
denced his  insolvency  by  some  overt  act."  (a)  In  the  opinion 
delivered  in  The  Tigress  this  suggestion  is  rejected,  the  judge 
saying  distinctly,  that  the  proof  of  the  conditions  on  which  the 
vendor's  rights  depend  would  always  be  difficult,  often  impossible 
at  the  time  of  their  exercise  ;  "  for  instance,  whether  the  vendee 
is  insolvent  may  not  transpire  till  afterwards,  when  the  bill  of  ex- 
change given  for  the  goods  becomes  due ;  for  it  is  as  I  conceive 
clear  law,  that  the  right  to  stop  does  not  require  the  ven-  stoppage 
dee  to  have  been  found  insolvent."  And  see  the  de-  behai?of°*^ 
cision  of  the  House  of  Lords  in  M eyerstein  v.  Barber,   vendor,  in 

•^  T  «•  1    assertion  of 

as  stated  ante^  §   822.     The  stoppage  to  be  effectual  his  para- 
must  be  on  behalf  of  the  vendor,  in  the  assertion  of  his  rigiit  to  the 
rights  as  paramount  to  the  rights  of  the  buyer."  (6)  ^^^^' 

SECTION  V. — HOW  MAY  IT  BE  DEFEATED? 

§  862.  The  vendor's  right  of  stoppage  in  transitu  is  X^^^^J** 
defeasible  in  one  way  only,  (c)  and  that  is  when  the   feasible 

thence  by  defendants*  railway  to  Colling-  the  notion  that  the  defendants  were  right 
wood.  While  the  goods  were  at  the  latter  in  delivering  these  goods  to  Henderson, 
place  the  defendants  receired  notice  from  If  he,  tendering  the  freight,  had  demanded 
the  plaintiffs  to  stop  the  goods,  bnt  the  the  goods,  threatening  a  suit,  we  have  no 
defendants  disregarded  the  notice  and  d&-  doubt  the  defendants  might  have  got  an 
livered  the  goods  to  Henderson,  who  was  interpleader  issue."  Child s  v.  The  North- 
found  by  the  jury  to  have  been  insolvent  em  Railway  of  Canada,  25  U.  C  Q.  B. 
at  the  time  the  notice  was  given.    The  165.] 

plaintiffs    sued   the   company  in   trover.        (z)  Wilson  v.  Anderton,  1  B.  &  Ad. 

Draper  C.  J.   said  :   "But  this  right  of  450;  Batut  v.  Hartley,  L.  R.  7  Q.  B.  594; 

the  vendor  to  withhold  the  goods  from  his  [Campbell  v,  Jones,  9  Low.  Can.  10.] 
vendee,  who  by  pajrment  would  have  an        (a)  P.  266. 

immediate  right  to  the  possession  as  being        (6)  lb;  Skiffken  v.  Wtaj,  6  East,  371  ; 

already  the  owner  by  sale  and  delivery  to  Mills  v.  Ball,  2  B.  &  P.  457. 
the  carrier,  is  a  Very  diffsrent  thing  from        (c)  [An  attachment  of  the  goods  on  their 

the  right  of  property  and  of  possession  passage  to  the  consignee,  as    Attachment 

which  is  asserted  in  the  action  of  trover,  the  property  of  the  consignee,   «f  goodi 

which  m  my  humble  judgment  will  not  he  does  not  defeat  the  right  of   feat  Tender's 

npon  the  facts  in  evidence.    We  must  not  the  consignor  to  stop  them  in   ^^^' 

be  understood  as  giving  any  support  to  transitu ;  Naylor  v,  Dennie,  8  Pick.  198 ; 
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Sinafer  S^^^^  ^^^  represented  by  a  bill  of  lading,  which  is  a 
of  bill  of      symbol  of  property,  and  when  the  vendee,  beinff  in  pos- 

lading  to  a      *^     ,  j»     i       i  mi       i?  i     t  •  t       <■  i      » 

bond  fide  session  01  the  bill  of  lading  with  the  vendor  s  assent, 
for  vaTue.  transfers  it  to  a  third  person,  who  bond  fide  gives  value 
for  it.  (rf) 

§  863.  The  bills  of  lading  act,  18  &  19  Vict.  c.  Ill  (referred 
to  ante,  §  812),  and  the  factors  act  (^ante,  §§  809  et  seq,)^  have 
largely  extended  the  effects  of  these  mercantile  instruments,  and 
By  com-      the  rights  of  the  holders  of  them.     By  the  common  law, 

mon  law 

consignee  as  established  in  Lickbarrow  v.  Mason,  (e)  and  the  nnm- 
defeat^ven-  berless  cases  since  decided  on  the  authority  of  that  cele- 
bv'^rewSe'*  Crated  case,  the  right  to  stop  in  transitu  was  defeasible 
but  now,  by  the  transfer  of  the  bill  of  lading  to  a  bond  fide  in- 
tors  act,  dorsee  ;  but  if  the  indorsement  was  by  a  factor  or  con- 
aiBo.  signee,  it  was  only  valid  in  case  of  sale,  not  of  pledge  : 

and  even  when  by  the  vendor  himself,  the  transfer  operated  as  a 
conveyance  of  the  property  in  the  goods,  (/)  but  not  as  an  assign- 


Buckley  V.  Furniss,  15  Wend.  137  ;  Durgy 

Cement  Co.  v.  O'Brien,   123  Mass.  12; 

Clark  r.  Lynch,  4  Daly  (N.  Y.),  83 ;  Dick- 

man  v.  Williams,  50  Miss.  500;  Morris 

V.  Shryock,  lb.  590;    Hause  v.  Judson, 

4  Dana,  13 ;  Wood  v.  Teatman,  |5  B. 

Mon.  270;  Newball  v.  Vargas,  16  Maine, 

314 ;  Seymour  v.  Newton,  105  Mass.  272; 

Hays  t\  Mouille,  14  Penn.  St.  48;  O'Brien 

V.  Norris,  16  Md.  122;  Calahan  v.  Bab- 

„^        ,        cock,  21  Ohio  St.  281 ;   nor 
When  nle  .  . 

will  defeat      will  a  sale  of  the  goods  by  the 
'^'  purchaser  before  the  termina- 

tion of  the  transit,  if  such  sale  is  not  made 
by  a  bondjide  transfer  of  the  bill  of  lading. 
See  Ilsley  v.  Stnbbs,  9  Mass.  65 ;  Stanton 
V.  Eager,  16  Pick.  473 ;  Gardner  v.  How- 
hind,  2  lb.  599;  Miles  v.  Gorton,  2  C. 
&  M.  504;  Dixon  v.  Tates,  5  B.  &  Ad. 
339 ;  Chapman  C.  J.  in  Seymour  v.  New- 
ton, 105  Mass.  275 ;  Secomb  v.  Nntt,  14 
B.  Mon.  324;  Atkins  v.  Colby,  20  N.  H. 
154;  Sawyer  v.  Joslin,  20  Vt.  172 ;  CoTell 
V.  Hitchcock,  23  Wend.  611;  Harris  v. 
Hart,  6  Duer,  606 ;  Kitchen  v.  Spear,  30 
Vt.  545;  O'Brien  v.  Norris,  16  Md.  122; 
Hays  V.  Monille,  14  Penn.  St.  48;  Rosen- 
thal V.  Dessau,  11  Hun,  49.] 
(d)  [Bawls  V.  Deshler,  4  Abb.  (N.  T.) 


App.  Dec.  12;  Stanton  v.  Eager,  16  Pick. 
476;  ante,  §  813;  Lee  v.  Kimball,  45 
Maine,  172;  Dowa  v,  Greene,  24  N.  Y. 
638;  Blanchard  v.  Page,  8  Gray,  281, 
298 ;  Walter  v,  Ross,  2  Wash.  C.  C.  283 ; 

2  Kent,  549;  1  Chitty  Contr.  (llth  Am. 
ed.)  608,  and  note  (t),  and  cases  cited ; 
Conard  v.  Atlantic  Ins.  Co.  1  Peters,  445 ; 
Winslow  V.  Norton,  29  Maine,  421 ;  Dows 
V.  Perrin,  16  N.  Y.  325 ;  Pratt  r.  Park- 
man,  24  Pick.  42 ;  Clark  v.  Chipman,  2 
Eng.  197;  Gardner  v.  Howland,  2  Pick. 
599 ;  Lackington  r.  Atherton,  1  U.  C.  Q. 
B.  (0.  S.)  87  ;  S.  C.  7  M.  &  G.  360 ; 
Clementson  v.  The  Grand  Trunk  By.  Co. 
42  U.  C.  Q.  B.  263  ;  Audenreid  r.  Randall, 

3  Cliff.  99 ;  Kemp  v.  Canavan,  15.1r.  C.  L. 
R.  216.    As  between  the  orig-   Effect  of  re- 
inal  parties  to  a  bill  of  lading.   ^^[^^ 
the  receipt  of  it  by  the  pur-    Tendee. 
chaser  or  consignee  merely  establishes  the 
Testing  of  the  property  in  him.    Of  coarse 
it  does  not  defeat  the  right  of  stoppage  in 
transitu,  but  rather  gives  occasion  for  its 
exercise.    Stanton  v.  Eager,  16  Pick.  474 ; 
Addison  Contr.  (Am.  ed.  1857)  261,  262.] 

(«)  1   Smith's   L.  C.    199   (6th  ed.) ; 
[Bramwell  L.  J.  2  Q.  B.  Biv.  381,  382.] 
(/)  [See  Barber  v,  Meyerstein,  L.  B.  4 
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ment  of  the  contract  so  that  the  indorsee  was  not  empowered  to 
bring  suit  on  the  bill  of  lading.  Qg)  But  now,  by  the  transfer  of 
effect  of  the  factors  acts,  the  indorsement  of  a  bill  of  bin  of 
lading  by  factors  or  consignees,  intrusted  with  it  as  now  an 
agents  of  the  owners,  is  as  effective  as  that  of  the  vendor  ^^^  con- 
would  be  in  giving  validity  to  "  any  contract  or  agree-  ^^^' 
ment  by  way  of  pledge,  lien,  or  security  bond  fide  made  by  any 
person  with  such  agent  so  intrusted  as  aforesaid,  as  well  for  any 
original  loan,  advance,  or  payment  made  upon  the  security  of 
such  goods  or  documents  [including  bills  of  lading],  as  also  for 
any  further  or  continuing  advance  in  respect  thereof,  and  such 
contract  or  agreement  shall  be  binding  upon  and  good  against 
the  owner  of  such  goods^  and  all  other  persons  interested  therein, 
notwithstanding  the  person  claiming  such  pledge  or  lien  may 
have  had  notice  that  the  person  with  whom  such  contract  or  agree- 
ment is  made  is  only  an  agent."  So  that,  as  regards  the  effect 
of  the  transfer  of  the  bill  of  lading,  it  now  makes  no  difference 
whether  the  consignor  was  vendor  or  merely  consigning  goods  for 
sale,  his  rights  of  stoppage  will  be  defeated  by  the  assignment  of 
the  bill  of  lading,  even  to  a  person  not  a  vendee,  but  from  whom 
money  has  been  borrowed  on  the  faith  of  it.  And  by  the  bills  of 
lading  act,  all  rights  of  action  and  liabilities  upon  the  bill  of  lad- 
ing are  to  vest  in  and  bind  the  consignee  or  indorsee^  to  whom  the 
property  in  the  goods  shall  pass.  For  decisions  upon  the  legal 
effect  of  the  words  just  quoted  in  italics,  reference  may  be  made 
to  the  cases  quoted  in  the  note.  (K) 

§  864.  It  is  not  within  the  province  of  this  treatise  to  examine 
the  general  law  in  relation  to  bills  of  lading,  for  which  the  au- 
thorities are  collected  in  the  notes  to  Lickbarrow  v.  Mason,  (%) 
but  only  the  effect  of  transferring  these  documents  in  defeating 
the  right  of  stoppage.  The  first  point  to  be  noticed  is,  Bill  of  lad- 
that  a  bill  of  lading  is  not  negotiable  in  the  same  sense  g^fia^ie"^' 


H.  L.  S17  ;  L.  R.  2  C.  P.  88,  661 ;  Blanch- 
ard  r.  Page,  8  Gray,  281,  298  ;  Winslow 
V.  Norton,  29  Matne,  421  ;  Tilden  v.  Minor, 
45  Vl  196  ;  Dayis  v.  Bradley,  28  lb.  118; 
Bayis  v,  Bradley,  24  lb.  55.] 

(g)  Thompson  v.  Dominy,  14  M.  &  W. 
403;  Howard  i;.  Shepherd,  9  C.  B.  296; 
[per  Shaw  C.  J.  in  Blanchard  v.  Page,  8 
Gray,  297,  298.] 


(A)  Fox  V.  Nott,  6  H.  &  N.  630  ;  The 
Figlia  Maggiore,  L.  R.  2  Adm.  106  ;  The 
Nepoter.  L.  R.  2  Adm.  375 ;  The  Freedom, 
L.  R.  3  P.  C.  C.  594 ;  Dracachi  v.  The 
Anglo-Egyptian  Navigation  Co.  L.  R.  3 
C.  P.  190;  Short  v.  Simpson,  L.  R.  1  C. 
P.  248,  252. 

(t)  1  Sm.  L.  C.  699  (5th  ed.). 
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like  a  bUi     ^g  ^  bill  of  exchange,  (A)  and  that  therefore  the  mere 

change.       honest  possessiofi  of  a  bill  of  lading  indorsed  in  blank,  or 

in  which  the  goods  are  made  deliverable  to  the  bearer,  is  nofc  such 

a  title  to  the  goods  as  the  like  possession  of  a  bill  of  exchange  would 

.         be  to  the  money  promised  to  be  paid  by  the  acceptor. 

has  no  bet-   The  indorsement  of  a  bill  of  lading  gives  no  better  right 

than  in.       to  the  goods  than  the  indorser  himself  had  (except  in 

^^^^'        cases  where  ah  agent  intrusted  with  it  may  transfer  it 

to  a  bond  fide  holder  under  the  factors  act),  so  that  if  the  owner 

should  lose  or  have  stolen  from  him  a  bill  of  lading  indorsed  in 

blank,  the  finder  or  the  thief  could  confer  no  title  upon  an  inno- 

Butbond      oent  third  person.  (Z)     But  the  title  of  bond  fide  third 

-^^^^^    persons  will  prevail  against  the  vendor  who  has  actually 

(k)  [Bowley  v.  BigeloW,  12  Pick.  307,  deed  give  him  a  good  title  as  against  the 

314  ;  Marine  Bank  of  Buffalo  v.  Fiske,  71  original  owner.    Bot  so  long  as  the  bill  of 

N.  Y.  353 ;   Stanton  v.  Eager,  16  Pick,  lading  remains  in  the  hands  of  the  original 

467,  474  ;    Saltus  v.  Ererett,  20  Wend,  party,  or  of  an  agent  intrusted  with  it  for 

268.    See  per  Morton  J.  in  Pratt  o.  Park-  a  special  purpose,  and  not  authorized  to 

man,  24  Pick.  42,  48  ;  Winslow  v.  Nor-  sell  or  pledge  the  goods,  a  person  who  gets 

ton,  29  Maine,  414,  421  ;  Gray  C.  J.  in  possession  of  it  without  the  authority  of 

Stollenwerck  v.  Tbacher,  115  Mass.  226,  the  owner,  although  with  the  assent  of 

227.]  the  agent,  acquires  no  title  as  against  the 

(/)  Gumey  v.  Behrend,  3  E.  &  B.  622 ;  principal."    Gray  C.  J.  in  Stollenwerck  v. 

23  L.  J.  Q.  B.  265 ;  and  see  Coventry  v,  Thacher,  115  Mass.  224,  227,  and  cases 

Gladstone,  L.  R.  6'  £q.  44 ;  Blackburn  on  cited ;  National  Bank  of  Green  Bay  v. 

Sales,  p.  279,  and  cases  there  cited.    [Tison  Dearborn,  lb.  219.    When  a  bill  of  lad- 

t;.   Howard,  57  Ga.  410  ;  Mechanics'  &  ing  is  negotiated,  its  negotiation  is  reg- 

Traders'  Bank  v.  Farmers'  &  Mechanics'  ulated  by  the  law  of  the  state  in  which 

Bank,  60  N.  T.  40 ;  Farmers'  &  Mechanics'  it  is  negotiated,  not  by  the  law  of  the  sute 

Bank  v.  Erie  Ry.  Co.  72  lb.  1 88  ;  Bank  v.  in  which  it  is  made.    Bank  v.  Shaw,  I  L. 

Shaw,  1  L.  &  Eq.  Reporter  (Boston),  591.  &  Eq.  Reporter  (Boston),  591.    When  a 

"A  bill  of  lading,  even  when  In  terms  draft  is  drawn  by  the  shipper  of  goods 

running  to  order  or  assigns,  is  not  negoti-  on  the  consignee,  and  a  bill  of  lading  by 

able  like  a  bill  of  exchange,  but  is  a  sym-  which  the  goods  are  deliverable  to  the 

bol  or  representative  of  the  goods  them-  order  of  the  shipper,  and  which  is  indorsed 

selves ;  and  the  rights  arising  out  of  the  to  the  consignee,  is  attached  to  the  draft 

transfer  of  a  bill  of  lading  correspond,  not  and  delivered  to  the  bank  discounting  the 

to  those  arising  out  of  the  indorsement  of  draft,  as  collateral  security  for  the  money 

a  negotiable  promise  for  the  payment  of  advanced,  such  delivery  transfers  a  special 

money,  but  to  those  arising  out  of  the  property  in  the  goods  to  the  bank,  and 

delivery  of  the  property  itself  under  simi-  gives  it  a  right  of  immolate  possession 

Am  to  negoti-  lar  circumstances.    If  the  bill  sufficient  to  enable  it  to  maintain  replevin 

of  biUs  of^     of  lading  is  once  assigned  or  against  the  shipper  and  any  one  attaching 

Idling.           indorsed  generally  by  the  orig-  the  goods  as  his  property.    Fifth  National 

inal  holder,  upon  or  with  a  view  to  a  sale  Bank  in  Chicago  v.  Bayley,  115  Mass. 

of  the  property,  any  subsequent  transfer  228;  Hathaway  v.  Haynes,  124  lb.  311; 

thereof  to  a  bond  Jide  purchaser  may  in-  Libby  v.  Ingalls,  lb.  503;    The  Royal 
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transferred  the  bill  of  lading  to  the  vendee,  although   hold  goods 

o  '  o    .  against 

he  may  have  been  induced  by  the  vendee's  fraud  to  do   vendor 

who  hsfl 

SO,  (m)  because,  as  we  have  seen,  (n)  a  transfer  obtained  beende- 
by  fraud  is  only  voidable,  not  void.  .  In  Dracachi  v.  The 

Anglo-Egyptian  Navigation  Company  (o)  the  plaintiff  of  ladUigb 

proved  that  the  consignor  had  indorsed  the  bill  of  lad-  have  been 

ing  to  A.,  and  that  A.  had  indorsed  it  to  the  plaintiff  for  jJJj^^Jf  f^,J^ 

Talue  8o  as  to  pass  the  property ;  and  it  was  objected  by  value,  this 

defendant  that  there  was  no  proof  that  the  first  indorse-  fade  evi- 

ment  was  for  value  so  as  to  pass  the  property/  under  the  ownership, 

1st  section  of  the  bills  of  lading  act ;  but  the  court  held  T^iS??* 

o  '  proving 

that  the  transfer  by  the  consignor  was  strong  primdfade  ^^^^  Pf^ 

J  o  o  r^  •'  ^  vious  m- 

evidence  that  the  property  had  passed,  sufficient  to  jus-  dorsement 
tify  the  jury  in  finding  that  .the  property  in  the  goods   yaiue. 
was  in  the  plaintiff. 

§  865.  If  the  consignor  or  vendor  transfers  the  bill  of  lading  as 
security   for  advances,  and  the  bill  of   lading  is  then   ^here 
transferred  back  on  the  repayment  of  the  advances,  the  ^^"^^Jor 
rights  of  the  original  consignor  or  vendor  return  to  him,   get*  back 
and  he  is  remitted  to  all  his  remedies  under  the  original  ing  after 
contract.  (/?)     But  the  vendor's  rights  of    stoppage  in  his  original 
transitu  may  be  defeated  in  part  only,  for  the  bill  of  ^^ '®" 
lading  may  be  transferred  as  a  pledge  or  security  for  ^v^ere  bill 
the  debt,  and  then  in  general  the  property  in  the  goods   ^ii^been 
remains  in  the  vendee ;  but  even  if  by  agreement  the  indorsed  as 
property  in  the  goods  has  been  assigned  as  well  as  the   vendor's 
possession^  it    is   only  a  special  property  that  is  thus   stoppage 
transferred,  and   the  general  property  remains  in  the   gurpTiw  ^*^^ 
vendee.    On  these  grounds,  therefore,  the  vendor's  right  pf^^'     jg 
of  stoppage  will  remain  so  far  as  to  entitle  him  to  any   satisfied; 
surplus  proceeds  after  satisfying  the  creditor  to  whom  the  bill  of 
lading  was  transferred  as  security ;  and  the  vendor  will 

and  vendor 

have  the  further  equitable  right  of  insisting  on  marshal-  may  force 
ling  the  assets  ;  that  is  to  say,  of  forcing  the  creditor  to  marshal  ^ 
exhaust  any  other  securities  held  by  him  towards  satis-  ^^  ^sc^- 

Canadtfln  Bank  t;.  Carruthers,  29  U.  C.  (m)  Pease  v.  Gloahec,  L.  B.  1  P.  C. 

Q.  B.  283.    See,  as  to  the  dutj  of  a  bank  App.  219. 

to  whom  a  bill  of  exchange  is  sent  for  col-  (n)  Ante,  §§  433  et  seq. 

lection  together  with  the  bill  of  lading  of  (o)  L.  R.  3  C.  P.  190 ;  37  L.  J.  C.  P.  71. 

certain  goods,  The  Wis.  Mar.  &  Fire  Ins.  (p)  Short  v.  Simpson,  L.  R.  1  C.  P. 

Co.  Bank  v.  The  Bank  of  British  N.  Am.  248 ;  35  L.  J.  0.  P.  147. 

21  U.  C.  Q.  B.  284.] 
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fying  his  claim  before  proceeding  on  the  goods  of  the  unpaid  Ten- 
der. (9) 

§  866.  The  transfer  of  the  bill  of  lading,  in  order  to  affect  the 
Transfer  of  Vendor's  right  of  stoppage  in  transitu,  must  be,  both  by 
ingwiiUe^  the  Statute  and  the  common  law,  to  a  bond  fide  third 
do?8^*'^'  person.  This  means,  not  without  notice  that  the  goods 
rights,         have  not  been  paid  for,  because  a  man  may  be  perfectly 

even  when    -  .  ,  »/        ,  t^  »f 

indorsee  honest  in  dealing  for  goods  that  he  knows  not  to  have 
goods  have  been  paid  for,  (r)  but  without  notice  of  such  circum- 
paid^for,  if  st^nces  as  render  the  bill  of  lading  not  fairly  and  hon- 
Mith^T"  ^^^^y  assignable.  («)  Thus,  in  Vertue  v.  Jewell,  («) 
honest.  where  Lord  Ellenborough  held  that  the  vendor  had 
no  right  of  stoppage,  he  said  expressly  that  if  such  a  right  had 
existed  against  the  consignee,  he  would  have  enforced  it  against 
Ayres,  the  indorsee  of  the  bill  of  lading,  because  Ayres  took  the 
Transfer  assignment  of  the  bill  of  lading  with  a  knowledge  of  the 
dentdtbr  i^^olvency  of  the  consignee,  (w)  On  this  principle  it 
defeat^the  ^^  decided  by  the  judicial  committee  of  the  privy  coun- 
right.  cil,  (x)  that  the  forbearance  or  release  of  an  antecedent 

claim  is  not  a  good  consideration  for  the  transfer  of  a  bill  of  lad- 
ing so  as  to  defeat  the  right  of  stoppage  in  transitu, 

§  866  a.  [In  Ex  parte  Golding  Davis  &  Co.  13  Ch.  Div.  628, 
Remarks  Cotton  L.  J.  Said :  ^^  Now,  I  take  it,  the  principle  is  this, 
L.  j.^on  "^  t^**  *1^®  vendor  cannot  exercise  his  right  to  stop  during 
vfndor°'  ^^^  transit,  if  the  interests  or  rights  of  any  other  per- 
■gfainst  sons,  which  they  have  acquired  for  value,  will  be  defeated 
sons.  by  his  so  doing.     Except  so  far  as  it  is  necessary  to  give 

(q)  In  re  Westzinthas,  5  B.  &  Ad.  817 ;  v.  Jewell,  in  Leask  v,  Scott,  2  Q.  B.  Diy. 

Spalding  v.  Ruding,  6  Bear.  376;  S.  C.  380,381.] 

on  App.  15  L.  J.  Ch.  374,  and  in  the  note  (u)  [See  Stanton  v.  Eager,  16  Pick.  476, 

to  Bemdtson  v.  Strang,  L.  R.  4  £q.  486.  477.  | 

See,  as  to  marshalling  assets  in  equity,  (x)  Rodger  v.  The  Comptoir  d'Escompte, 

Aldrich  v.  Cooper,  and  notes,  2  Tudor's  L.  R.  S  P.  C.  C.  393.    [This  case  was  dis- 

L.  C.  in  Eq.  80  et  aeq.  sented  from,  in  Leask  v.  Scott,  2  Q.  B. 

(r)  Cuming   v.  Brown,  9    EaBt,  506 ;  Diy.  376,  where  it  was  held  that  the  trans- 

[Stanton  v.  Eager,   16    Pick.  467,  476;  fer  of  a  bill  of  lading  for  valuable  consid- 

Chandler  v.  Fulton,  10  Texas,  2 ;  Dows  eration  to  a  hand  fidt  transferee  defeats 

0.  Ferrin,  16  N.  Y.  325.]  the  right  of  stoppage  in  transitu  of  the  un- 

{$)  lb.;    Salomons  v.  Nissen,  2  T.  R.  paid  vendor  of  the  goods,  although  the 

681.  consideration  was  past  and  not  given  at 

(<)  4  Camp.  31.    See,  also,  Wright  o.  the  time  the  bill  of  lading  wa:i  handed  to 

Campbell,  4  Burr.  2046.    [And  see  the  the  transferee  by  the  lawful  holder.] 
remarks  of  Bramwell  L.  J.  upon  Vertue 
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effect  to  interests  which  other  persons  have  acquired  for  value, 
the  vendor  can  exercise  his  right  to  stop  in  transitu.  It  has  been 
decided  that  he  can  do  so  when  the  original  purchaser  has  dealt 
with  the  goods  by  way  of  pledge.  Here  we  have  rather  the  con- 
verse of  that  case.  There  has  been  an  absolute  sale  of  the  goods 
by  the  original  purchaser,  but  the  purchase  money  has  not  been 
paid.  Can  the  vendor  make  effectual  his  right  of  stoppage  in 
transitu  without  defeating  in  any  way  the  interest  of  the  sub- 
purchaser ?  In  my  opinion  he  can.  He  can  say,  I  claim  a  right 
to  retain  ray  vendor's  lien.  I  will  not  defeat  the  right  of  the 
sub-purchaser ;  but  what  I  claim  is  to  defeat  the  right  of  the  pur- 
chaser from  me,  that  is,  to  intercept  the  purchase-money  which  he 
will  get,  so  far  as  it  is  necessary  to  pay  me.  That,  in  my  opinion, 
he  is  entitled  to  do,  not  in  any  way  thereby  interfering  with  the 
rights  of  the  sub-purchaser,  but  only,  as  against  his  own  vendee, 
asserting  his  right  to  resume  his  vendor's  lien  and  to  obtain  pay- 
ment by  an  exercise  of  that  right."  (a?^)] 

SECTION  VI.  —  WHAT    IS     THE     EFFECT     OF     A     STOPPAGE     IN 

TRANSITU. 

§  867.  There  can  no  longer  be  a  reasonable  doubt  that  the  true 
nature  and  effect  of  this  remedy  of  the  vendor  is  simply   Effect  is  to 
to  restore  the  goods  to  his  possession^  so  as  to  enable  ^odrto  ^ 
him  to  exercise  his  rights  as  an  unpaid  vendor,  not  to   pogj^egajo^ 
rescind  the  sale.     The  point  has  never  been  directly  de-   ^^}^l^ 
cided,  because  the  circumstances  are  rarely  such  as  to  sale. 
raise  the  question ;  but  if  there  should  be  a  considerable  advance 
in  the  price  of  the  goods  sold,  it  is  obvious  that  the  subject  would 
acquire  a  practical  importance.     The  series  of  cases  in  which  the 
question  has  been  examined  may  be  found  cited  in  1  Smith's 
Leading  Cases,  748 ;  and  in  Wentworth  v.  Outhwaite,  (y)   Went- 
where    the   point   was   raised   and  elaborately  argued.    Outhwaite. 
Parke  B.  gave  the  judgment,  in  1842,  in  which  he  declared  that 
in  his  own  opinion  and  that  of  his  brethren,  with  the  exception  of 
Lord  Abinger,  who  dissented,  the  effect  of  the  stoppage  was  '*  to 
replace  the  vendor  in  the  same  position  as  if  he  had  not  parted 
with  the  possession,  and  entitle  him  to  hold  the  goods  till  the  price 

{sc^)  [See  thestatementof  this  case  ante,        (y)  10  M.  &  W.  436. 
S  848  a.    Sec,  also,  Ex  parte  Falk,  14  Ch. 
DiT.  446.] 


862  BBEAGH  OF  THE  GONTRAOT.  [BOOK  V. 

is  paid  down."  In  Martindale  v.  Smith,  (z')  however,  as  we  have 
Martindaie  ^^^y  where  the  point  was  raised  and  determined  after 
©.Smith,  consideration  by  the  queen's  bench,  whether  the  ven- 
dor had  a  right  to  reinvest  the  property  in  himself  by  reason  of 
the  vendee's  failure  to  pay  the  price  at  the  appointed  time,  the 
court  conclude  the  expression  of  a  very  decided  opinion  in  the  neg- 
ative by  the  statement,  ^^  The  vendor's  right,  therefore,  to  detain 
the  thing  sold  against  the  purchaser  must  be  considered  as  a  right 
of  lien  till  the  price  is  paid,  not  a  right  to  rescind  the  bargain."  Qz^y 
Vaipy  Ik  ^^  Valpy  V.  Oakeley,  (a)  where  the  assignees  of  the  bank* 
Oakeiej.  pypt  sued  the  defendant  in  assumpsit  for  non-delivery  of 
goods  brought  by  the  bankrupt,  of  which  the  defendants  stopped 
delivery  after  the  bankrupt  had  become  insolvent,  although  they 
had  received  from  him  acceptances  for  the  price,  the  court  held 
that  when  the  bills  were  dishonored,  the  parties  were  in  the  same 
position  as  if  bills  had  never  been  given  at  all.  It  did  not  hold 
the  contract  rescinded,  but  decided  that  the  assignees  were  enti- 
tled to  recover  the  value  of  the  goods  less  the  unpaid  price,  that 
is,  merely  nominal  damages  unless  the  market  has  risen.  And 
Griffiths  ^^^^  ^^^^  ^^  followed  by  the  same  court  in  Griffiths  v* 
V.  Perry.  Perry,  (6)  in  which,  under  similar  circumstances,  it  was 
held  that  the  vendor's  right  was  a  right  similar  to'  that  of  stop- 
page in  transitu  (that  is  to  say,  that  the  vendor  need  not  go 
through  the  idle  form  of  putting  the  goods  into  a  cart  and  then 
taking  them  out,  but  had  the  right  to  retain  them  by  a  quan 
stoppage  in  transitu)^  and  the  court  gave  to  the  assignees  of  the 
bankrupt  nominal  damages  for  the  vendor's  stoppage  of  the  de- 
livery ;  a  judgment  only  possible  on  the  theory  that  the  contract 
had  not  been  rescinded. 

§  868.  But  the  strongest  ground  for  holding  the  question  to  be 
This  is  set^  now  at  rest  is,  that  courts  of  equity  have  assumed  regu- 
equityd^  lar  jurisdiction  of  bills  filed  by  vendors  to  assert  their 
cisions.  right  of  Stoppage  in  transitu^  —  a  jurisdiction  totally  in- 
compatible with  the  theory  of  a  rescission  of  the  contract ;  for  if 
the  contract  was  rescinded,  there  would  be  no  privity  in  a  court 
of  equity  between  the  parties.  This  was  pointed  out  by  Lord 
Cairns,  in  Schotsman  v.  The  Lancashire  &  Yorkshire  Railway  Com- 

(z)  1  Q.  B.  389.  (a)  16  Q.  B.  941 ;  SO  L.  J.  Q.  B.  380. 

(«M  [Backer  v.  Donoyan,  13  Kansas,        (b)  1  £.  &  E.  680;  28  L.  J.  Q.  B.  204. 
251.] 
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pany ;  (c)  and  in  that  case  both  his  lordship  and  Lord  Chelmsford 
declared  that  they  entertained  no  doubt  of  the  jurisdiction  of  a 
court  of  equity,  in  the  case  of  a  bill  filed,  to  enforce  the  vendor's 
right  of  stoppage.  In.  the  United  States  it  has  also  been  j^  j^ 
decided  that  the  legal  effect  of  the  stoppage  in  transitu  America. 
is  to  entitle  the  vendor  to  enforce  his  right  to  be  paid  the  price, 
not  to  give  him  the  power  to  rescind  the  sale.  (<2) 

(c)  L.  B.  2  Ch.  App.  332.  would  have  been  if  the  vendor  had  not 

(d)  Cross  r.  O'Donnell,  44  N.  T.  661.     parted  with  the  possession.    Newhall  v, 

[The  right  of  stoppage  in  Vargas,  and  other  cases  above  cited;  Stan- 
la  Uen  ex-  tramitu  is  nothing  more  than  ton  v.  Eager,  16  Pick.  475.  The  vendor, 
*^^^'  the  extension  of  the  right  of  in  exercising  this  right  of  stoppage,  does 
lien  which  bj  the  common  law  the  ven-  not  take  possession  of  the  goods  as  his 
dor  has  upon  goods  for  the  price,  origi-  own,  but  as  the  goods  of  the  purchaser, 
nallj  allowed  in  equity,  and  subsequently  on  which  the  vendor  has  a  lien  for  his  un- 
adopted as  a  rule  of  law.  Shaw  C.  J.  in  paid  purchase-money.  If  the  purchaser 
Bowley  r.  Bigelow,  12  Pick.  313,  and  in  has  paid  part  of  the  price  he  cannot  re- 
Grout  V.  Hill,  4  Gray,  361, 366 ;  Jordan  v.  cover  it  back  while  the  vendor,  having  re- 
James,  5  Ham.  98 ;  2  Kent,  541 ;  Rogers  gained  the  possession,  is  still  willing  to  de- 
V.  Thomas,  20  Conn.  53 ;  Chandler  v.  liver  the  goods  on  payment  of  the  balance. 
Fulton,  10  Texas,  2  ,*  Newhall  v.  Vargas,  If  the  purchaser  refuses  to  pay  the  bal- 
ls Maine,  93,  104;  S.  C.  15  lb.  315;  ance,  the  vendor  may,  after  notice  and  a 
Hann  v.  Bowne,  2  Caines,  38,  42 ;  Atkins  reasonable  time  allowed  to  pay  for  and 
r.  Colby,  20  N.  H.  154,  155.  It  has  been  take  the  goods,  resell  them,  and  apply  the 
decided  in  several  cases  in  the  American  proceeds  to  the  payment  of  the  price ;  and 
Xffwt  of  states,  that  the  stoppage  in  should  a  balance  remain  unpaid  the  ven- 
Jjj*j^  transitu  does  not  of  itself  re-  dor  may  recover  it  of  the  purchaser.  New- 
eoatnct.  scind  the  contract  of  sale,  but  hall  v.  Vargas,  iupra;  Abbott  Ship.  (6th 
only  places  the  parties  in  the  same  situa-  Am.  ed.)  516.] 
tion,  as  nearly  as  may  be,  in  which  they 
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§  869.  The  breach  of  contract  of  which  t^ie  bayer  complains 
may  arise  from  the  vendor's  default  in  delivering  the  goods,  or 
from  some  defect  in  the  goods  delivered ;  there  may  be  a  breach 
of  the  principal  contract  for  the  transfer  of  the  property  and 
delivery  of  possession,  or  the  collateral  contract  of  warranty 
either  of  quality  or  title.  The  buyer's  right  to  avoid  the  con- 
tract for  mistake,  failure  of  consideration,  fraud,  or  ille-  „.  ^^ 

Right  to 

gality,  has  been  discussed  in  book  III.  of  this  treatise,   avoid  the 

con  tract 

There  remain  therefore  for  consideration,  1st.  The  rem-   for  mis- 
edies  of  the  buyer  before  obtaining  possession  of  the  ^re^of  con- 
goods  sold;  which  must  be  subdivided  into  cases  where  f^a^^'o"' 
the  contract  is  executory  only,  and  cases  where  the  prop-  »Uegaiity. 
erty  has  passed.     2dly.  The  remedies  of  the  buyer  after  having 
taken  actual  possession  of  the  goods. 

8ECTI0K  I.  —  WHERE  THE  CONTRACT  IS  EXECUTORY. 

§  870.  Where  by  the  terms  of  the  contract  the  property  has 
not  passed  to  the  buyer  in  the  thine^  which  the  vendor   ^ 

1  1  -ii-*!'  Ill  1  1       Only  rem- 

has  agreed  to  sell,  it  is  obvious  that  the  buyer  s  remedy  edy  is  ac- 
for  the  breach  of  the  vendor's  promise  is  the  same  as   breach  of 
that  which  exists  in  all  other  cases  of  breach  of  contract.   ^°^^**^*' 
He  may  recover  damages  for  the  breach,  but  has  no  special  rem- 
edy growing  out  of  the  relations  of  vendor  and  vendee.     The 
damages  which  the  buyer  may  recover  in  such  an  action  are  in 
general  the  difference  between  the  contract  price  and  whatdam- 
the  market  value  of  the  goods  at  the  time  when  the  con-   *^®*  ^"^^^ 

o  may  re- 

tract is  broken,  (a)  as  explained  by  Tindal  C.  J.  in  the  <^^«^* 

(a)  [See  Clement  &  Hawkes  Manuf.  Co.  Furlong  v.  PoUeys,  30  Me.  493  ;  Konntz  v. 

V.  Meserole,   107  Maas.  362 ;   Cutting  v.  Kirkpatrick,  72  Penn.  St.  376 ;  Chadwick 

Grand  Trunk  Railway  Co.  13  Allen,  381 ;  v.  Butler,  28  Mich.  349 ;   McKercher  v. 

Deming  V.  Grand  Trunk  Railway  Co.  48  Curtis,   35  lb.  478;   M'Dermid   v.  Red- 

N.  H.  465 ;  Gordon  v.  Norris,  49  lb.  376 ;  path,  39  lb.  372 ;  Colton  v.  Good,  11  U.  C 
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opinion  delivered  in  Barrow  v.  Arnaud,  cited  ante^  §  758;  and 
numerous  instances  of  the  application  of  this  rule  are  to  be  found 
Dftmages  in  the  reported  cases.  (6)  But  the  law  distinguishes  the 
fpecial.  ^    damages  which  may  be  claimed  on  a  breach  of  contract, 

Q.  B.  153 ;  Smith  v.  Majer,  3  Col.  207  ;  nedj,  47Penii.  St.  393;  Cole  v.  CheoTen- 

Miles  V.  Miller,  12  Bash,  134;    Koch  v.  da,  4  Col.  17;  Stark  v.  Alford,  49  Tex. 

Godshaw,  lb.  318;    Knibs  v.  Jones,  44  260.] 

Md.  396 ;  Keniple  v.  Darrow,  7  J.  &  Sp.  (6)  Boorman  v.  Nash,  9  B.  &  C.  145 ; 
447;  Parsons  v.  Sutton,  66  N.  Y.  92;  Yalpy  v.  Oakele7,46  Q.  B.  941 ;  20  L.  J. 
Cahen  v.  Piatt,  69  lb.  348 ;  O'Neill  v,  Q.  B.  381 ;  Griffiths  v.  Perry,  1  E.  &  E. 
Bush,  12  Ir.  L.  R.34;  Watrous  v.  Bates,  680;  28  L.  J.  Q.  B.  204;  Peterson  r. 
5  U.  C.  C.  P.  367.  "The  rule  of  damages  Eyre,  13  C.  B.  353;  Josling  ».  Irvine,  6 
Rule  of  ^^  respect  to  the  non-delivery  H.  &  N.  512 ;  30  L.  J.  Ex.  78 ;  Boswell  o. 
damages  for  of  merchandise  is  the  differ-  Kilbom,  15  Moore  P.  C.  C.  309;  Chinery 
iog  and  not  once  between  the  agreed  price  v,  Viall,  5  IL  &  N.  288 ;  29  L.  J.  Ex. 
w»cpUng.  an^i  ^Yltit  at  which  the  mer-  180;  Wilson  V.Lancashire  &  Yorkshire 
chandise  could  be  sold,  when  the  action  is  Railway  Company,  9  C.  B.  N.  S.  632 ;  30 
against  the  vendee  for  not  accepting ;  and  L.  J.  C.  P.  232 ;  [Clarke  v.  Dales,  20 
when  against  the  vendor  for  not  deliver-  Barb.  42;  Dana  v.  Fiedler,  12  N.  Y.  40; 
ing,  the  value  of  the  article  on  the  day  Orr  v.  Bigelow,  14  lb.  556 ;  Dey  v,  Dox, 
when  it  should  have  been  delivered.  The  9  Wend.  129 ;  Davis  v.  Shields,  24  lb. 
value-of  the  article  on  the  day  of  delivery  322 ;  Stanton  v.  Small,  3  Sandf.  230 ; 
forms  the  most  direct  method  of  ascer-  Beals  v,  Terry,  2  lb.  127 ;  Mallory  v. 
taining  the  measure  of  indemnity."  In-  Lord,  29  Barb.  454,  465  ;  Lattin  r.  Davia, 
grahani  J.  in  Whelan  v.  Lynch,  65  Barb.  Hill  &  Denio,  9, 12 ;  Pitcher  v,  Livingston, 
329 ;  Dana  v.  Fiedler,  12  N.  Y.  40.  But  4  John.  15  ;  Clark  v.  Pinney,  7  Cowen, 
when  the  market  price  of  an  article  is  un«  687;  Brackett  v.  AfNair,  14  John.  170; 
Market  price  naturally  inflated  by  unlawful  Gordon  v.  Norris,  49  N.  H.  376,  385 ; 
not  always  means,  it  is  not  the  true  cri-  Stevens  v.  Lyford,  7  lb.  360 ;  Shaw  v. 
roe  T  ue.  ^^^^  ^f  ^jjg  value  of  that  ar-  Nudd,  8  Pick.  9  ;  Dewey  J.  in  Thompson 
tide,  and  does  not  furnish  the  means  of  v.  Alger,  12  Met.  428,  443 ;  Quarles  v. 
ascertaining  the  measure  of  damages  for  George,  23  Pick.  400;  Swift  v.  Barnes,  16 
non-delivery  of  it.  This  point  is  very  lb.  194;  Worthen  v.  Wilmot,  30  Vt.  555 ; 
ably  discussed,  and'  the  cases  cited,  by  Shepherd  v.  Hampton,  3  Wheat.  200,  204 ; 
Agnew  J.,  in  Eountz  v.  Kirkpatrick,  72  Douglass  v.  M'AUister,  3  Cranch,  298 ; 
Penn.  St.  376,  who  concluded  his  exami-  Davis  v.  Richardson,  1  Bay,  106 ;  Whit- 
nation  of  the  cases  by  saying :  "  I  think  it  more  v,  Coates,  14  Mo.  9 ;  Wells  v.  Aber- 
is  conclusively  shown  that  what  is  called  nethy,  5  Conn.  222 ;  West  v.  Pritchard, 
the  market  price,  or  the  quotations  of  the  19  lb.  212  ;  Cannell  v.  M'Clean,  6  Harr. 
articles  for  a  given  day,  is  not  always  the  &  J.  297 ;  Gilpins  v.  Conseqna,  Peters  C. 
only  evidence  of  the  actual  value,  but  that  C.  85,  94;  Willings  v.  Consequa,  lb.  172, 
the  true  value  may  be  drawn  from  other  176;  Smith  v.  Berry,  18  Me.  122;  Donald 
sources,  when  it  is  shown  that  the  price  v,  Hodge,  5  Hayw.  85 ;  Bailey  v.  Clay,  4 
for  the  particular  day  had  been  unnatu-  Rand.  346 ;  Marchesseau  v.  Chaffee,  4  La. 
rally  inflated."  See  the  remarks  of  Nel-  An.  24;  Atkins  v.  Cobb,  56  Ga.  86; 
son  C.  J.  in  Smith  v,  Griffith,  3  Hill,  337,  Gregory  v.  McDowell,  8  Wend.  435. 
338 ;  Wilson  v,  Davis,  5  Watts  &  S.  523  ;  "  Should  it  appear  that  goods  basuU  when 
Hopkinson  J.  in  Blydenbnrg  v,  Welsh,  of  a  kind  like  those  sold  could  *b«re  u  no 
Baldw.  Rep.  331;  Andrews  v.  Hoover,  8  not  be  obtained  at  the  time  and  atpiMeof 
WatU,  239 ;  Strong  J.  in  Trout  v.  Ken-  place  of  delivery,  and  that  no   d«"'«'7- 
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and  allows  not  only  general  damages,  that  is,  such  as  are  the  nec- 
essary and  immediate  result  of  the  breach,  ({?)  but  special  dam- 
ages, which  are  such  as  are  a  natural  and  proximate  consequence 
of  the  breach,  although  not  in  general  following  as  its  immediate 
effect.  (<2)  It  is  by  reason  of  this  distinction  that  damages  of  the 
latter  class  are  not  recoverable,  unless  stated  in  the  dec-   „ 

'  Special 

laration  with  sufficient  particularity  to  enable  the  de-  damages 
fendant  to  prepare  himself  with  evidence  to  meet  the  stated  in 
demand  at  the  trial,  while  those  of  the  former  case  are    ^^  *"  °°* 
sufficiently  particularized  by  the  very  statement  of  the  breach,  (e) 
§  871.  The  rule  on  the  subject  of  the  measure  of  damages  on 
breach  of  contract  was  thus  laid  down  in  Hadley  v.  Rale  in 
Baxendale :  (/)  "  Where  two  parties  have  made  a  con-  alxen- "' 
tract  which  one  of  them  has  broken,  the  damages  which  <^*- 
the  other  party  ought  to  receive  in  respect  of  such  breach  of  con- 
market   price    there   existed,   the   partj     been  delivered,  and  not  the  contract  price, 
entitled    to  damages    mast,   upon    prin-    Cofield  v.  Clark,  2  Col.  101.    Sedgwick 
ciple,  be  allowed  to  ascertain  the  market    on  Damages  (5th  ed.),  p.  291.    Where  A. 
price  at  the  nearest  and  most  suitable    contracts    to    sell    to    B.  certain  letters 
place  where  the  goods  could  have  been     patent  for  an  alleged  inven-   failure  to 

purchased,  and  the  difference  between  the    tion  for  making  fruit  cans,   deiirer 

111  .*.»-•     where  Ten- 

market  value  there  at  the  time,  and  the    or  in  case  of  default  on  his   dee's  note 

price  paid,  adding  the  necessary  cost  of  part  to  redeliver  to  B.  certain   ^^J^j^^ 

their  transportation  to  the  place  ofdeliv-  notes  given   in  payment  for   third  par- 

ery,  would  be  the  measure  of  damages/'  the  assignment,  if  he  makes    ^  ^ 

Stemfels  v.  Clark,  4  N.  Y.  Sup.  Ct.  397 ;  default  in  procuring  the  letters  the  meas- 

Griffin  V.  Colver,  16  N.  T.  489 ;  per  Shep-  ure  of  B's  damage  is  the  amount  which 

ley  C.  J.  in  Furlong  v.  PoUeys,  30  Me.  493,  he  was  compelled   to  pay  to  parties  to 

494 ;    McHose  v.   Fulmer,  73  Penn.  St.  take  up  his  notes  and  not  the  value  of  the 

365.    The  question  of   market  value  is  letters  patent.     Serviss  v.  Stockstill,  30 

one  peculiarly  for  the  consideration  of  the  Oh.  St.  418.] 

jury.    See  Younger  v.  Givens,  6  Dana,  1 ;  (c)  Boorman  v.  Nash,  9  B.  &  C.  145. 

Smith  V.  GriflSth,  3  Hill,  333  ;  Gregory  v,  [d)  Crouch  v.  Great  Northern  Railway 

McDowell,  8  Wend.  435  ;   Blydenburg  v.  Company,  U  Ex.  742  ;  25  L.  J.  Ex.  137  ; 

Welsh,  Baldw.331,  340;   Joy  v.  Hopkins,  Hoeyv.  Felton,  11  C.  B.  N.  S.  143;  31  L. 

5  Denio,  84;   Furlong  r.  Polleys,  30  Me.  J.  C.  P.  105. 

493 ;    Hanna  v.  Harter,  2  Pike,  397.    The  (e)  Smith  v.  Thomas,  2  Bing.  N.  C. 

rule  of  damages  is  the   same,   whether  372;  1  Wms.  Saunders,  243  d,  note  (5); 

the  action  is  brought  for  non-delivery  or  [M'Daniel  v.  Terrell,  1  Nott  &  McC.  343 ; 

for  the  delivery  of  an  article  of  a  different  Brown  v.  Gibson,  lb.  326 ;  Stevens  v.  Ly- 

qualtty  from  that  contracted  for.    Wil-  ford,  7  N.  H.  360 ;  Williamson  v.  Dillon, 

liamson    r.    Dillon,    1    H.    &  Gill,  444.  1  H.  &  Gill,  444;  Furlong  r.  Polleys,  30 

Where  the  vendee  has  paid  the  purchase-  Maine,  493  ;  Dickinson  t;.  Boyle,  17  Pick. 

Measuro         money,  the  measure  of  dam-  78 ;    Palmer  v.  York  Bank,   18  Maine, 

H*"J17*°M    *^^®*  ^^^  non-delivery  is  the  166.] 

theparchEM-  value  of  the  goods  at  the  time  (/)  9  Ex.  341-354 ;  23  L.  J.  Ex.  179. 
mmej.           j^j  which  they  were  to  have 
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tract  sboald  be  such  as  may  fairly  and  reasonably  be  considered 
either  as  arising  naturally,  i.  e.  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself ;  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  contemplation  of  both  parties 
at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now  if  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communicated  by  the  plaintiffs 
to  the  defendants,  and  thus  known  to  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract  which  they  would 
reasonably  contemplate  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances,  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances,  from  such  a  breach  of 
contract.  (^) 

{g)  [Wolcott  V,  Moant,  38  N.  J.  (Law)  a  fall  in  the  market  is  recoTerable  as  dam 
496 ;  Pa.  R.  R.  Co.  v.  Titusville  &c.  Co.  ages,  without  any  special  notice  to  the  car- 
71  Penn.  St.  350  ;  Feehan  v.  Hallinan,  13  rier  that  the  goods  were  intended  for  sale. 
U.  C.  Q.  B.  440 ;  Watroua  v.  Bates,  5  U.  CoUard  v.  South  Eastern  Railway  Co.  7 
C.  C.  P.  366  ;  The  Mihills  Manuf.  Co.  v.  H.  &  N.  79 ;  Wilson  v.  Lancashire  &  York- 
Day,  50  Iowa,  250 ;   McCormick  v.  Va-  shire  Railway  Co.  9  C.  B.  N.  S.  632 ;  Rice 
natu,  43    lb.    389 ;    Booth    v.    Spuyten  v,  Baxendale,  7  H.  &.  N.  96 ;  O'Hanlan  v. 
Duyvil  Rolling  Co.  60  N.  Y.  487 ;  White  Great  Western  Railway  Co.  6   B.  &  S. 
V.  Miller,  71  lb.  118;  Clark  v.  Troper,  2  484;    Deming  v.  Grand  Trunk  Railroad 
Alb.  L.  J.  393 ;  Reily  v.  Howard,  6  lb.  Co.  48  N.   H.  455 ;    Cutting  v.  Grand 
307;  Laird  v,  Townsend,   5  Hun,   107;  Trunk  Railroad  Co.  13  Allen,  381 ;  Sisson 
Schutt  V.  Baker,  9  lb.  556;    Hydraulic  v.  Cleveland  &  Toledo  Railroad,  14  Mich. 
Engineering  Co.  v.  McHaffie,  L.  R.  4  Q.  489 ;  Scoville  v,  Griffith,  2  Kernan,  509, 
B.  D.  670 ;  Scott  v.  Kittanning  Coal  Co.  358 ;    Yorke    v.   Ver   Plank,    65    Barb. 
19  Am.  L.  Reg.  N.  S.  410;   Hopkins  v.  316;   Farwcll  v.  Davis,  66  lb.  73;    The 
Sanford,41  Mich.  243;  Lalor  v.  Burrows,  Compta,  5  Sawyer  (Circ  Ct.),  137.    But 
18  U.  C.  C.  P.  321.    The  rule  laid  down  the  carrier  is  not,  in  general,  responsible 
in  Hadley  v.  Baxendale  has  been  applied  for  the  failure  of  any  particular  purpose 
Actions           in  analogous  caaes.  In  actions  for  which  the  goods  are  intended,  of  which 
rlSn^'fikUare   <^^°>t  carriers  for  the  non-  he  has  no  notice.    Wilson  v.  Lancashire 
to  dsliver.       delivery  of  goods,  it  may  be  &  Yorkshire  Railway  Co.  supra ;    Great 
assumed,  in  general,  to  be  within  their  Western  Railway  Co.  v.  Redmayne,  L.  R. 
contemplation  that  goods  sent  may  be  in-  1  C.  P.  329.    Thus,  in  an  action  against  a 
tended  for  sale,  and  accordingly  they  are  carrier  for  delay  in  delivering  bales  of 
held  responsible  for  the  market  value  of  cotton  sent  by  him,  it  was  held  that  the 
the  goods  at  the  time  and  place  at  which  plaintiff  was  not  entitled  to  recover,  as 
they  ought  to  have  been  delivered  ;    so  the  natural  consequence  of  such  delay,  the 
that  in  case  of  delay  the  loss  sustained  by  loss  arising  from  the  stoppage  of  his  mill 
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§  872.  Altbongh  this  rale  has  generally  been  accepted  fis  sound, 
it  is  not  universally  true  that  the  mere  communication  This  rule 
of  the  special  circumstances  of  the  case  made  by  one  saUytrue. 
party  to  the  other  xvould  impose  on  the  latter  an  obligation  to 
indemnify  the  former  for  all  the  damages  that  would  ordinarily 
follow  from  the  breach  :  and  to  produce  such  a  result,  it  would  re- 
quire proof  of  an  assent  by  the  latter  to  assume  such  a  responsi- 
bility, in  many  cases  which  might  be  suggested,  in  which  the  ap- 
plication of  the  rule  now  criticised  would  otherwise  be  productive 
of  startling  injustice.  (K)  The  courts  have  accordingly  departed 
from  this  rule  in  many  instances  where  the  special  circumstances 
required  its  modification  in  order  to  do  justice  between  the  parties. 
Some  of  the  cases  affording  illustrations  of  the  mode  in  which  the 
courts  deal  with  this  difficult  question  will  be  given  ;  but  for  a  full 
discussion  of  the  principles  on  which  damages  are  measured,  the 
reader  must  be  referred  to  Mr.  Lumly  Smith's  second  edition  of 
Mayne  on  Damages  for  the  law  of  England,  and  to  the  treatise 
of  Mr.  Sedgwick  on  the  same  subject  for  the  law  prevalent  in  the 
United  States.  In  Loder  v.  Kekul^  (i)  the  buyer  had  where 
paid  in  advance  for  the  goods  to  be  supplied,  and  they  Jis^own^^ 
were  found  on  delivery  to  be  of  inferior  quality,  and   coj^ac* 

•^  1  J '  enhances 

were  rejected,  so  that  the  amount  of  the  damages  ought  **»«  ^a™- 
to  have  been  fixed  with  reference  to  the  market  price   l^^^j^^^ 
on  that  day ;  and  the  buyer  did  not  resell  the  goods  till   Kekui^ 
some  time  afterwards,  when  the  market  price  had  fallen  ;  but  the 
court  being  of  opinion  that  it  was  the  vendor  who  by  his  con- 
duct had  delayed  the  sale,  and  the  jury  having  found  that  the  re- 
sale was  within  a  reasonable  time,  the  buyer  recovered  as  damages 
the  full  difference  between  the  market  value  at  the  date  of  the 
breach  and  the  price  subsequently  obtained  on  the  re- 
sale.     So,  in  Ogle  v.  Earl  Vane,  (Ar)  decided  in  Hilary  repurchase 
Term,  1868,  where  the  defendant  failed  to  make  deliv-  uyedat 

for  want  of  colton  to  work.  Qee  v.  Lanca-  See,  also,  Vicara  v,  WiUcocks,  and  the 
shire  &  Yorkshire  Railway  Co.  6  H.  &  N.  notes  to  that  case,  2  Sm.  Lead.  C.  487 ; 
211.  See  Copper  Company  v.  Copper  and  the  important  case  of  Home  v.  Mid- 
Mining  Company,  33  Vt.  92.]  land  Railway  Co.  in  the  excheqaer  cham- 

(A)  See  the  observations  of  Willes  J.  on  ber,  L.  R.  8  C  P.  131 ;  post,  §  875. 

this  point  in  the  British  Columbia  Saw-  (i)  3  C.  B.  N.  S.  128;  27  L.  J.  C.  P.  27. 

mill  Co.  V.  Nettleship,  L.  R.  3  C.  P.  499;  (k)  L.  R.  3  Q.  B.  272;  37  L.  J.  Q.  B. 

post,  §  874,  and  the  cases  collected  in  the  in  Cam.  Scacc. ;  S.  C.  L.  R.  2  Q.  B.  275. 
ad  ed.  of  Mayne  on   Damages,  10-20. 


870  BBEAOH  OF  THE  CONTRACT.  [BOOK  V. 

reqne^t^*  •  ®T  ^^  ^^^  tons  of  iron  according  to  contract,  owing  to 
h"^b**'  fit  ^^  accident  to  his  furnaces,  the  general  rule  was  not  ap- 
Ogie».  plied,  because  the  court  and  jury  were  of  opinion  that 
Earl  Vane,  ^jjg  plaintifif's  delay  in  buying  other  iron,  to  replace  that 
not  delivered,  had  taken  place  at  the  defendant's  request  and  for 
his  benefit,  (k^^  The  plaintifiF  was  therefore  entitled  to  claim  the 
largely  increased  damages  caused  by  a  rise  in  price  in  the  market 
during  the  delay.  (P)  It  was  further  held  that  the  buyer's  con- 
sent to  wait  at  the  vendor's  request  was  no  new  contract  which 
required  to  be  proved  under  the  statute  of  frauds,  because  the 
buyer  retained  the  power  of  suing  at  any  moment  he  pleased  for 
breach  of  the  original  contract,  but  was  an  independent  fact  bear- 
ing only  on  the  question  of  damages,  and  justifying  an  exception 
from  the  general  rule.  In  Fletcher  v.  Tayleur  (?)  the  plaintiff 
Probable  claimed  special  damages  for  the  non-delivery  of  a  ship 
l^^JL^^Jt  which  the  defendant  had  agreed  to  construct  for  him, 
damages  anj  it  was  proved  that  the  ship  was  intended  for  a  pas- 
in  deiivei^    scnger-ship  to  Australia;  that  the  defendant  knew  this  ; 

FUcherT  ^^*^  ^^  *^®  ®^^P  ^^^  '^^^^  delivered  according  to  contract 
Tayleur.  the  plaintiffs  would  have  made  a  profit  of  7,000Z.  on  the 
voyage,  but  that,  in  consequence  of  the  fall  in  freight,  they  made 
only  4,280?.  on  the  voyage  when  the  vessel  was  delivered.  The 
jury  gave  the  plaintiff  2,760Z.  damages.  Crowder  J.  read  to  the 
jury  as  the  rule  the  passage  above  quoted  (p.  728)  from  the 
opinion  in  Hadley  v.  Baxendale.  (m)  On  motion  for  new  trial, 
Hugh  Hill  insisted  that  the  probable  profits  of  a  voyage  were  too 
vague  a  criterion  by  which  to  measure  damages ;  but  the  court 
refused  to  interfere  on  the  ground  that  both  parties  had  agreed 
that  the  question  for  the  jury  was.  What  was  the  loss  sustained 
by  the  non-delivery  of  the  ship  at  the  time  stipulated  for  by  the 
contract  ?  and  that  the  question  was  properly  left  to  them  by 
Crowder  J.  In  the  course  of  the  trial,  Jervis  C.  J.  suggested  that 
^'  it  would  be  convenient  if  some  general  rule  were  established  as 
to  the  measure  of  damages  in  all  cases  of  breach  of  contract. 

{k^)  [In  Tjers  v.  Rosedale  &  Ferryhill  dee."    S.  C.  in  exchequer  chamber,  L.  R. 

Iron  Co.  L.  R.  8  Ex.  318,  Martin  B.,  in  10  Ex.  195.] 

his  dissenting  opinion,  said :  "  It  is  impos*  {k^}  [See  Tyers  r.  Rosedale  and  Ferry- 

sible  to  distingnish  the  case  of  the  applica-  hill  Iron  Co.  L.  R.  8  Ex.  305 ;  reversed  in 

tion  for  postponement  coming  from  the  the  exchequer  chamber,  L.  R.  10  Ex.  195.] 

vendors,  and  one  coming  from  the  yen-  (/)  17  C.  B.  21 ;  25  L.  J.  C.  P.  65. 

(m)  9  Ex.  341 ;  23  L.  J.  Ex.  179. 
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Would  not  an  average  percentage  of  mercantile  profits  be  the  fair 
measure  of  damages  for  a  breach  of  mercantile  contrfict  ?  That  is 
very  much  the  result  of  the  decision  in  Hadley  v,  Baxendale.'* 
This  suggestion  met  the  concurrence  of  Willes  J.,  but  no  further 
notice  was  taken  of  it,  on  the  ground  that  the  question  had  not 
been  raised  at  the  trial. 

§  873.  In  the  case  of  The  Columbus  (n)  will  be  found  a  dis- 
cussion by  Dr.  Lushington  of  the  admiralty  rules  which  ^he  Co- 
govern  the  allowance  of  freight  as  damages  in  cases  of  ^""^bus. 
collision.     Cory  v,  Thames  Iron  Works  Company,  (o)   ThSme's 
decided  by  the  queen's  bench  in  Hilary  Term,  1868,  was  ^^rks 
very  similar  in  its  features  with  Fletcher  v.  Tayleur,  but  Company. 
the  decision  was  difiEerent,  because  the  defendants  were  not  made 
aware  of  the  special  purpose  which  the  buyer  had  in  view.     The 
plaintiff  claimed  damages  for  the  non-delivery,  at  the  specified 
time,  of  the  hull  of  a  floating  boom  derrick,  which  they  intended 
to  use  for  working  machinery' in  the  discharge  of  coals;  but  the 
defendants  were  not  aware  of  this,  and  believed  that  the  hull  was 
wanted  for  the  storage  of  coals.     It  was  contended  for  the  de- 
fendant that  no  damages  were  due,  because  the  two  parties  had 
not  in  contemplation  the  same  results  from  the  breach,  but  the 
court  held  this  an  inadmissible  construction  of  the  rule  in  Hadley 
V,  Baxendale ;  (  p)  that  the  true  rule  is,  that  the  vendor  vendor 
is  always  bound  for  such  damages  as  result  from  the   boun5*for 
buyer's  being  deprived  of  the  ordinary  use  of  the  chat-  J^gg^s^re^ 
tel ;  but  is  not  bound  for  the  further  special  damage  suit  from 

buver's 

that  the  buyer  may  suffer  by  being  debarred  from  using   befn^  de< 
it  for  some  special  and  unusual  purpose,  not  made  known   ^he  ordt 
to  the  vendor,  when  he  contracted  for  the  delivery.     In   "he  chauei! 
the  case  of  In  re  The  Trent  &  Humber  Company,  (j)   in  re  The 
where  damages  were  claimed  for  the  breach  of  a  con-   number 
tract  to  repair  a  ship  within  an  agreed  period.  Cairns  L.   ^' 
C.  held  the  measure  of  damages  to  be  primd  facie  the  sum  which 
would  have  been  earned  in  the  ordinary  course  of  employment  of 
the  ship  during  the  delay. 

§  874.  In  Brady  v,  Oastler  (r)  the  barons  of  the  exchequer  de- 
cided (Martin  B.  diss,^^  that  in  an  action  for  damages  Parol  evi- 
for  non-delivery  of  goods  at  a  specified  time,  under  a  afioweS^ 

(n)  8  Win.  Robinson,  158.  {p)  9  Ex.  341  ;  23  L.  J.  Ex.  179. 

(o)  L.  R.  3  Q.  B.  181 ;  37  L.  J.  Q.  B.         {q)  L.  R.  6  Eq.  396;  4  Ch.  App.  112. 
68.  (r)  3  H.  &  C.  112;  33  L.  J.  Ex.  300. 
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where  con-  written  contract,   parol  evidence  was  inadmissible  to 

tract  was  .  .  .  ,        ,  it 

in  writing,  sQow,  With  a  view  to  estimate  the  damages,  that  the 
special  price  fixed  in  the  contract  had  been  enhanced  above  the 
Btimces'in  market  value,  in  consideration  of  the  vendor's  being  al- 
enhance  ^owed  an  unusually  short  time  for  the  manufacture  and 
damages,  delivery  of  the  articles.  In  Smeed  v.  Poord  (»)  the 
Oajtfer!'  defendant  had  contracted  to  furnish  a  steam  threshing 
Damage  to  engine  on  a  day  fixed,  which  was  wanted,  as  he  knew, 
dday  in  ^^^  ^^®  purpose  of  threshing  the  plaintiff's  wheat  in  the 
fhreshimf  ^^^^y  SO  that  it  could  be  sent  at  once  to  market.  He 
engine.  failed  to  deliver  the  engine  in  time,  and  the  plaintiff 
1^^^  ^*  ^^  obliged  to  carry  the  wheat  home  and  stack  it.  The 
wheat  was  injured  by  the  weather,  and  it  was  necessary 
to  kiln-dry  a  part  of  it,  and  its  market  value  was  deteriorated. 
Held,  that  the  defendant  was  responsible  for  these  damages.'  (^ty 
In  the  case  of  the  British  Columbia  Saw  Mill  Company  v.  Nettle- 

British  Co-  ®^iP'  (^)  *^®  plaintiff  sued  for  damages  for  breach  of 
j«roWa  contract  for  the  carriage  to  Vancouver's  Island  of  several 
Co.  V.  Net-  cases  of  machinery  intended  for  the  erection  of  a  saw- 
^^  ^^'  mill ;  one  of  the  cases  which  contained  parts  of  the 
machinery,  without  which  the  mill  could  not  be  erected,  was  mis»* 
ing  when  the  vessel  arrived  at  destination.  The  defendant  knew 
that  the  cases  contained  machinery.  The  plaintiff  was  obliged 
to  send  to  England  to  replace  the  missing  parts,  and  was  de- 
layed twelve  months  in  the  erection  of  his  mill.  Held,  that  the 
measure  of  damages  was  the  cost  of  the  missing  parts,  including 
freight  and  interest  for  the  twelve  months,  but  that  the  plaintiff 
could  not  recover  anything  for  the  loss  of  the  use  of  the  saw-mill 
for  twelve  months,  as  the  defendant  had  not  been  apprised  that 
the  cases  contained  such  machinery  as  could  not  be  replaced  at 
Vancouver's  Island,  nor  that  all  the  cases  actually  delivered  would 
be  useless  unless  the  missing  part  could  be  supplied.  And,  semble^ 
that  even  with  knowledge  of  these  facts,  the  defendant  would  not 

(s)  1  E.  &  E.  602 ;  28  L.  J.  Q.  6.  178.  the  nse  of  the  machinery  whose  operation 
(0  [In  Griffin  v.  Colver,  16  N.  Y.  489,  was  suspended  for  want  of  the  steam-en- 
it  was  held  that,  upon  the  breach  of  a  con-  gine  may  be  recovered  as  damages.  See, 
tract  to  deliver  at  a  certain  day  a  steam-  also,  Freeman  v,  Clate,  3  Barb.  424 ; 
engine,  built  and  purchased  for  the  pur-  Blanchard  v.  Ely,  21  Wend.  842.] 
pose  of  driving  a  planing-mill  and  other  (u)  L.  B.  3  C.  P.  499 ;  37  L.  J.  C.  P. 
definite  machinery,  the  ordinary  rent  or  235. 
hire  which  ooald  have  been  obtained  for 
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have  been  liable  without  some  proof  that  he  assented  to  become 
responsible  for  these  consequences,  when  he  contracted  to  carry 
the  goods. 

§  876.  In  the  case  of  Home  v.  Midland  Railway  Company  (x) 
this  question  of  the  measure  of  damages  for  a  breach  of  nome  v. 
a  carrier's  duty  to  deliver  in  time  (and  in  most  but  not  ^^,|f/*"y 
all  cases  the  vendor's  breach  of  duty  to  deliver  would  be  Company. 
governed  by  the  same  rules)  was  fully  discussed  under  the  follow* 
ing  circumstances :  The  plaintiffs  were  under  contract  for  the  de- 
livery of  a  quantity  of  shoes  at  an  unusually  high  price,  to  be 
delivered  in  London  by  the  3d  February,  1871,  and  the  goods 
were  delivered  to  the  defendants  for  carriage  in  time  for  reaching 
London  in  the  usual  course  on  the  afternoon  of  the  8d,  and  the 
company  had  notice  of  the  contract  of  the  plaintiffs^  and  that  the 
goods  would  he  rejected  and  thrown  on  their  hands  if  not  delivered 
on  the  day  fixed,  but  the  defendants  were  not  informed  that  the 
goods  had  been  sold  at  an  exceptionally  high  price  and  not  at  the 
market  rate.  The  goods  were  not  tendered  for  delivery  till  the 
4th,  and  were  rejected  on  that  ground ;  and  the  -question  was, 
whether  the  damages  payable  by  the  defendants  were  to  be  meas- 
ured with  reference  to  the  price  at  which  the  plaintiffs  would 
have  been  paid  for  them  if  delivered  in  time,  or  to  the  market 
price.  It  was  held  in  the  common  pleas  by  Willes  and  Keating 
J  J.  that  the  latter  was  the  true  measure  of  damages,  the  defend- 
ants not  having  been  notified  of  the  exceptional  price  contracted 
for ;  and  Willes  J.  repeated  his  opinion  previously  expressed  in 
British  Columbia  Saw  Mill  Company  v.  Nettleship,  ante^  §  874, 
by  which  the  rule  in  Hadley  v.  Baxendale  was  to  be  taken  with 
this  qualification,  that  ^^  the  knowledge  must  be  brought  home 
to  the  party  sought  to  be  charged  under  such  circumstances  that 
he  must  know  that  the  person  he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract  with  the  special  condition  at- 
tached to  it."  (y)  The  judgment  was  aflBrmed  in  the  exchequer 
chamber  by  Kelly  C.  B.,  Blackburn  and  Mellor  JJ.,  and  Martin 
and  Cleasby  BB.  (^diss.  Lush  J.  and  Pigott  B.)  ;  and  Martin 
and  Cleasby  BB.  and  Blackburn  and  Lush  JJ.  intimated  in  pretty 
distinct  language  their  concurrence  with  Willes  J.  in  the  dictum 
above  quoted,  while  none  of  the  judges  expressed  dissent.     In 

(x)  L.  R.  7  C.  P.  583 ;  8  C.  P.  181.  (y)  [See  caacs  ante,  §  729,  note  (a) ;  Wol- 

cott  V.  Mount,  7  Vroom,  262.] 
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this  case  reference  will  be  found  to  all  the  antecedent  authori- 
ties upon  the  subject  under  discussion. 

§  876.  France  v.  Gaudet  (2)  was  an  action  for  conversion,  but 
France  r.  *^®  Considered  opinion  of  the  court,  delivered  by  Mellor 
Gaudet  j^^  contains  dicta  having  an  important  bearing  on  the 
rules  governing  the  measure  of  damages.  'In  that  case  the  plain- 
tiff had  sold  cases  of  champagne  at  a  profit  of  10«.  per  case,  and 
was  prevented  by  the  defendant  from  making  delivery,  and  no 
similar  goods  were  procurable  in  the  market,  so  that  he  lost  the 
benefit  of  the  resale.  The  question  was,  whether  the  damages 
were  to  be  measured  by  reference  to  a  fair  usual  market  profit  of 
48.  per  case,  or  to  the  exceptional  profit  of  lOs.  Held,  that  the 
true  rule  is  to  ascertain  in  cases  of  tort  the  actual  value  of  the 
goods  at  the  time  of  conversion,  and  that  the  plaintiff  having 
made  an  actual  sale  at  the  profit  of  10^.,  the  goods  had  acquired 
that  special  value  under  the  circumstances,  and  he  was  entitled 
to  recover  on  that  basis ;  but  the  learned  judge  pointed  out  that 
there  was  no  analogy  between  the  case  and  that  of  a  contract  be- 
tween two  parties  for  the  sale  and  delivery  of  a  chattel,  "  where 
the  vendee  gives  notice  to  the  vendor  of  the  precise  object  of  the 
Rule  of        purchase."     In  Berries  v.  Hutchinson  (a)  the  plaintiff 

damages         "^  ^  e  . 

notappiica-   had  bought  from  defendant  seventy-five  tons  of  caustic 

ble  wnei*e 

there  is  no  soda,  deliverable  in  three  equal  parts,  in  June,  July,  and 
the'goods.^  August.  The  vendor  knew  that  the  soda  was  bought 
Borries  tK  for  Sale  On  the  Continent,  and  was  to  be  shipped  from 
son.  '  Hull,  and  also  knew  before  the  end  of  August  that  it 
was  to  be  shipped  to  Russia ;  but  there  was  no  evidence  that  the 
vendor  knew  this  last  fact  at  the  time  of  making  the  coutract. 
The  buyer,  at  the  time  when  he  contracted  for  the  purchase,  made 
a  like  contract  for  resale,  at  a  profit,  to  a  St.  Petersburg  merchant. 
The  latter,  in  his  turn,  made  a  sub-sale,  at  a  profit,  in  St.  Peters- 
burg. None  of  the  soda  was  delivered  till  between  the  16th  Sep- 
tember and  26th  October,  when  a  portion  of  it  was  received  by 
the  plaintiff  in  Hull,  and  shipped  to  St.  Petersburg,  at  which  sea- 
son the  rates  of  freight  and  insurance  are  always  raised,  so  that 
plaintiff  was  put  to  increased  cost  in  making  delivery.  The  soda 
was  an  article  manufactured  by  the  vendor,  and  there  was  no 

{z)  L.  R.  6  Q.  B.  199.  Yorkshire  Railway  Company,  9  C.  B.  N. 

(a)  18  C.  B.  N.  S.  445  ;  34  L.  J.  C.  P.     S.  632 ;  30  L.  J.  C.  P.  232. 
169.    See,  also,  Wilson  v.  Lancashire  & 
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market  in  which  the  buyer  could  have  supplied  himself  at  the  date 
of  the  breach,  so  as  to  be  able  to  perforin  his  contract  of  resale. 
The  plaintiff  had  paid  159Z.  to  his  vendee  in  St.  Petersburg  as 
damages  for  non-delivery  to  him,  and  for  his  loss  of  profit  on  his 
sub-sale.  Held,  that  the  buyer  was  entitled  to  recover  as  dam- 
ages his  lost  profits  on  the  resale,  and  all  his  additional  expenses 
for  freight  and  insurance,  but  not  the  damages  paid  to  his  vendee 
for  the  latter's  loss  on  the  sub-sale,  those  being  too  remote.  (() 
The  ground  on  which  the  measure  of  damages  in  this  case  was 
held  to  form  an  exception  to  the  general  rule  was,  that  there  was 
no  market  in  which  the  buyer  could  have  replaced  the  soda  at  the 
time  fixed  for  the  delivery,  so  as  to  bring  it  within  the  principle 
on  which  the  rule  is  based,  namely,  that  the  disappointed  buyer 
can  go  into  the  market  with  the  money  which  he  had  prepared 
for  paying  the  first  vendor,  and  replace  the  goods,  subject  only  to 
damages  arising  out  of  the  difference  in  price.  ({;} 

§  876  a,  [In  Hinde  v.  Liddell,  L.  R.  10  Q.  B.  266,  it  appeared 
that  the  defendant  contracted  to  supply  to  the  plaintiff  2,000 
pieces  of  gray  shirtings,  to  be  delivered  on  the  20th  of  October, 
certain,  at  so  much  per  piece.  The  defendant  was  informed  that 
the  goods  were  for  shipment.  Shortly  before  the  20th  of  October, 
the  defendant  informed  the  plaintiff  that  he  would  be  unable  to 
complete  his  contract  by  the  time  specified,  on  which  the  Hi^^je  p. 
plaintiff  endeavored  to  obtain  the  shirtings  elsewhere  5  Liddeii. 
but,  there  being  no  market  in  England  for  them,  that  kind  of 
shirtings  could  only  be  procured  by  a  previous  order  to  manu- 
facture them.  The  plaintiff,  therefore,  in  order  to  ship  accord- 
ing to  his  contract  with  his  sub-vendee,  procured  2,000  pieces  of 
other  shirtings  of  a  somewhat  superior  quality,  at  an  increase  of 
price,  which  the  sub* vendee  accepted,  but  paid  no  advance  in 
price  to  the  plaintiff.  The  plaintiff  sought  to  recover  against  the 
defendant  for  the  breach  of  the  contract,  the  difference  between 
what  he  paid  for  the  substituted  shirtings  and  the  defendant's 
contract  price.  It  was  admitted,  at  the  trial,  that  the  shirtings 
which  plaintiff  bought  were  the  nearest  in  price  and  quality  that 

(6)  [See  VTolcott  v.  Moant,  7  Vroom,  [Furlong  v.  Polleys,  30  Maine,  493,  494, 

262,  270,  271  ;  S.  C.  9  lb.  496.1  cited  ante,  §  870,  note  (6) ;  McHose  v.  Ful- 

(c)   See,  on  this    point,  O'Hanlan  v.  mer,  73  Penn.  St.  365 ;  Hopkinson  J.  in 

Great  Western  Railway  Company,  6  B,  &  BIydenburg  v.  Welsh,  Bald.  Rep.  331  ; 

8.  484 ;  34  L.  J.  Q.  6.  154 ;  Rice  v.  Bax-  Koantz  v.  Kirkpatrick,  72  Penn.  St.  376.] 
endale,  7  H.  &  N.  96 ;  30  L.  J.  Ex.  371 ; 
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could  be  got  by  the  20th  of  October,  and  the  jury  rendered  a 
verdict  for  the  amount  claimed ;  and  upon  this  it  was  held,  that, 
there  being  no  market  for  the  article  contracted  for,  the  measure 
of  damages  was  the  value  of  it  at  the  time  of  the  breach,  and  that 
the  plaintiff,  having  done  the  best  he  could,  was  entitled  to  recover 
the  difference  in  the  price.  Cockburn  G.  J.  said :  ^*  The  question 
is  whether,  when  one  person  orders  and  another  undertakes  to 
supply  goods  which  are  not  to  be  had  ready  made  in  the  market, 
but  have  to  be  first  manufactured,  the  latter  may  break  his  con- 
tract at  the  risk  of  having  to  pay  nominal  damages  only,  or 
whether  he  must  pay  such  damages  as  usually  arise  in  mercantile 
transactions  of  the  kind,  where  he  neglects  to  fulfil  his  contract 
on  the  given  day.  Here  the  defendants  inform  the  plaintiff  that 
they  will  be  unable  to  supply  and  deliver  the  shirtings ;  the  plain- 
tiff immediately  goes  over  Manchester  and  tries,  but  cannot  get 
shii-tings  like  those  he  ordered,  but  he  gets  the  nearest  to  them 
that  he  can,  and  so  avoids  what  would  otherwise  have  been  the 
consequence  of  his  not  fulfilling  his  contract  of  shipment.  In 
so  doing  he  incurs  a  loss  by  having  to  pay  a  larger  price  with 
no  advance  from  his  vendee.  The  course  the  plaintiff  pursued 
was  right  and  reasonable ;  he  would  have  had  to  pay  lai^r  dam- 
ages had  he  not  fulfilled  his  contract,  and  so  by  giving  this  ad- 
vance of  price  he  did  what  was  best  for  all  parties.  He  is, 
therefore,  entitled  to  the  damages  he  claimed."  Blackburn  J. 
said  :  "  Borries  v.  Hutchinson,  18  C.  B.  N.  S.  445,  465,  is  directly 
in  point.  How  does  this  differ  from  the  case  of  a  carrier  who 
fails  to  carry  a  passenger  to  a  given  place,  in  which  case  the 
passenger  has  been  held  over  and  over  again  to  be  entitled  to  take 
the  best  substitute  in  the  shape  of  a  conveyance  he  can  get,  no 
matter  that  it  costs  much  more  than  the  fare  ?  The  carrier  con- 
tracts to  supply  the  conveyance,  and  fails  by  not  carrying  his  pas- 
senger."  (<7^)] 

§  877.  But  in  Williams  v,  Reynolds  ((2)  it  was  held  that  the 
^ofits'o  ^^y^^  could  not  recover  as  damages  the  profit  that  he 
sub-sale,  would  have  gained  by  delivering  the  goods  under  a  re- 
Wiiiiamsv.  s^lo  made  by  him  before  the  time  appointed  for  the  per- 
Reynoida.     formance  of  his  vendor's  contract ;  and  that  the  dam- 

(ci)  [See  Bridge  V.  Wain,  I  Stark.  504.]  pany  v.  Redmayne,  L.  R.   1   C.  F.S29; 

{d)  6  B.  &  S.  495 ;  34  L.  J.  Q.  B.  221 ;  Portman  v.  Middleton,  4  C.  B.  N.  S.  322 ; 

and  see  Gee  v.  Lancashire  &  Yorkshire  27  L.  J.  C.  P.  231 ;  Mayne  on  Damages, 

Railway  Company,  6  H.  &  N.  211 ;  SO  L.  81,  32  (2d  ed.). 
J.  Ex.  11 ;  Great  Western  Railway  Ck)m- 
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ages  mast  be  assessed  according  to  the  market  value  at  the  date  of 
the  breach ;  and  Crompton  J.  said  that  the  common  pleas,  in  de- 
ciding Borries  v.  Hutchinson,  must  be  taken  to  have  considered 
the  sub-contract  as  contemporaneous,  and  known  to  the  defendant 
at  the  time  of  his  making  his  contract.     In  Randall  v.   Randall  v. 
Raper,  («)  however,  which  was  for  damages  for  breach  of  ^p**"- 
warranty,  and  will  therefore  be  considered  in  the  next  chapter, 
liability  of  the  buyer  for  damages  to  sub- vendees  was  taken  into 
consideration  in  estimating  his  damages  against  the  first  vendor. 
It  may  be  useful  to  the  reader,  before  leaving  this  branch  of  the 
subject,  to  point  out  that,  in  the  case  of  Dunlop  v.  Hig-  Duniop  «. 
gins,  (/)  where  it  was  decided  that  the  purchaser  might  '^^s^"*- 
recover  as  damages  any  profit  that  he  would  have  made  on  a  resale, 
without  reference  to  the  market  value  at  the  time  of  the  breach, 
the  decision  went  exclusively  on  the  Scotch  authorities  as  showing 
what  was  the  law  of  Scotland,  where  the  contract  was  made,  and 
the  case  is  not  an  authority  on  the  English  law,  although  the  rule 
of  the  English  courts  was  mentioned  with  severe  disapproval  by 
Lord  Cottenham.  (^)     In  Mossmere  v.  The  New  York  Shot  & 
Lead  Co.  (A)  it  was  decided  that  if  the  vendor  know  the  Law  in 
purchase  is  made  in  order  to  enable  the  buyer  to  fulfil  ^™*"*^** 
an  existing  contract  for  resale  at  a  profit,  the  latter  may  recover 
as  damages  this  profit,  if  lost  by  the  vendor's  default,  (i) 

§  878.  If  the  contract  which  has  been  broken  provided  for  the 
delivery  of  the  goods  to  the  buyer  on  request,  it  is  a  Where 
condition  precedent  to  the  buyer's  right  of  action  that  feUverabie 
he  should  make  this  request  either  personally  or  by  let-  i?on"^'Y 
ter,  unless  there  has  been  a  waiver  of  compliance  with   quest." 
this  condition,  resulting  from  the  vendor's  having  incapacitated 
himself  from  complying  with  the  request  by  consuming,  or  resell- 
ing, or  otherwise  so  disposing  of  the  goods  as  to  render  a  request 

(e)  £.,  6.&E.84;  27  L.  J.  Q.  B.  266.  13  How.   (U.   S.)  307;  Western  Gravel 

(/)  1  H.  L.  Cas.  381.  Road  Co.  v.  Cox,  39  Ind.  260;  2  Chittj 

{g)   See  the  remarks  on  this  case  in  Contr.   (11th  Am.  ed.)   1325,  note  (A); 

Mayne  on  Damages,  31,  32,  quoted  and  Wolcott  v.  Mount,  7  Vroom,  262;  S.  C. 

approTed  by  the  judges  in  Williams  v.  9  lb.  496.      Upon  a  breach  of  contract 

Reynolds,  supra,  for  the  delivery  of  merchandise,  the  plain- 

{h)  40  N.  Y.  422.  tiff  cannot  recover  damages  for  his  trouble 

(1)  [See  Bridges  v.  Stickney,  38  Maine,  and  expenses  in  procuring  the  contract  to 

361 ;  Fox  V.  Harding,  7  Cash.  516 ;  Mas-  be  made.    Stevens  v,  Lyford,  7  N.   H. 

terton  9.  Mayor  of  Brooklyn,  7  Hill,  61 ;  360.] 

Philadelphia  &c.  Railroad  Co.  v.  Howard, 
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idle   and  useless,  (A;)  as  heretofore  explained  in  the  chapter  on 
Conditions.  (Z) 

§  879.  If  the  buyer  is  unable  to  prove  the  existence  of  any 
Where  no  *^^^^*^  damage  resulting  from  the  non-delivery,  he  will 
damages  nevertheless  be  entitled  to  recover  nominal  damages,  (m) 
nominal  on  the  general  principle  that  every  breach  of  contract 
recover-  imports  some  damage  in  law.  It  must  not  be  forgotten 
*  *'*  that  even  after  the  goods  have  been  sent  to  the  buyer, 

in  the  performance  of  an  executory  contract,  his  right  of  rejecting 
them  is  unaffected  by  the  actual  delivery  to  him,  until  he  has  had 
a  reasonable  opportunity  of  inspection  and  examination,  as  shown 
ante^  §  701,  in  the  chapter  on  Acceptance. 

§  880.  Several  cases  have  been  recently  decided  as  to  the  effect 
M  re  of  ^^  *^  breach  o£  contract  of  sale  where  the  goods  are  to 
damages      be  delivered  in  futuro  by  instalments.     It  has  already 

in  contracts  J^  •     .   i    i  i        *     i 

for  future  been  shown,  ante^  §  593,  that  a  partial  breach  of  the 
in  instal-  Contract,  by  a  refusal  to  accept  or  to  deliver  any  par- 
™®°^*  ticular  parcel  of  the  goods,  was  decided  by  the  queen's 
bench,  in  Simpson  v,  Crippin,  (n)  not  to  give  to  the  aggrieved 
party  the  right  to  rescind  the  whole  contract,  but  only  to  a  com- 
pensation in  damages  for  the  partial  breach;  and  this  decision 
was  treated  as  settling  the  law  on  this  point  in  Roper  v.  Johnson, 
infra. 

§  881.  The  measure  of  damages  to  which  the  buyer  is  entitled 
on  the  breach  of  such  a  contract  has  been  determined  in  two  cases, 
—  one  in  which  the  action  was  brought  after  the  time  fixed  for  the 
final  delivery,  and  the  other  where  the  action  was  brought  after 
partial  breach  but  before  the  time  fixed  for  the  last  delivery.  In 
Brown  t.  Brown  V.  Muller  (o)  the  contract  was  for  the  delivery 
Muiier.  of  500  tons  of  iron  in  about  equal  proportions  in  Sep- 
tember, October,  and  November,  1871,  and  action  was  brought  in 
December  by  the  buyer.  The  defendant  had  given  notice  soon 
after  the  contract  that  he  ^^  considered  the  matter  off,"  and  that 
he  regarded  the  contract  as  cancelled,  and  had  expunged  the  order 

(k)  Bach  v.  Owen,  5  T.  R.  409 ;  Bad-  E.  680;  28  L.  J.  Q.  B.  204 ;  {Putt  v.  Dun- 
ford  V.  Smith,  3  M.  &  W.  254  ;  Bowdell  can,  2  Brad)vell  (III.),  461 ;  Cockcroft  v.  N. 
V.  Parsons,  10  East,  369;  Amory  v.  Brod-  Y.  &  Harleni  R.  R.  Co.  69  N.  Y.  201.J               'Vj, 
rick,  5  B.  &  A.  712.  (n)  L.  R.  8  Q.  B.  l^,    [See  Brandt  v. 

(/)  Ante,  §  567.  Lawrence,  1  Q.  B.  Div.  344.]    *       '^ 

(m)  Valpy  v.  Oakeley,  16  Q.  B.  941;  20  (o)  L.  R.  7  Ex.  319. 
L.  J.  Q.  B.  380 ;  Griffiths  v.  Perry,  1  E.  & 
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from  his  books.  It  was  held  that  the  proper  measure  of  damages 
ya^sa  the  sum  of  the  difference  between  the  contract  and  the  market 
prices  of  one  third  of  500  tons  on  the  80th  of  September,  the  31st 
October,  and  the  30th  November  respectively.  In  this  case  the 
plaintiff  had  not  elected  to  consider  the  defendant's  repudiation  of 
the  contract  as  a  breach,  which  he  was  at  liberty  to  do  under  the 
decisions  in  Hochester  v,  De  la  Tour  (jt>)  and  Frost  v.  Knight  (9) 
(an^,  §  569),  but  had  insisted  on  the  execution  of  the  contract 
after  that  repudiation. 

§  882.  In  Roper  v.  Johnson  (r)  the  defendants  had  contracted 
to  sell  to  the  plaintiffs  300  tons  of  coal,  "  to  be  taken  j^^  ^ 
during  the  months  of  May,  June,  July,  and  August ;  *'  Johnson. 
and  the  plaintiffs  having  taken  no  coals  in  May,  the  defendants  on 
the  31st  of  that  month  wrote  to  the  plaintiffs  to  consider  the  con- 
tract cancelled.  The  plaintiffs  on  the  next  day  replied,  refusing  to 
assent  to  this,  and  sent  to  take  coal  under  the  contract  on  the  10th 
June,  when  the  defendants  positively  refused  delivery,  and  the 
action  was  commenced  on  the  3d  July.  It  was  held,  1st,  that  on 
the  authority  of  Simpson  v,  Crippin,  supra^  the  defendants  had  no 
right  to  rescind  the  contract  by  reason  of  the  plaintiff's  default  in 
not  sending  to  take  the  May  delivery ;  and,  2dly,  that  the  plain- 
tiffs had  elected  to  treat  the  positive  refusal  of  the  defendants  on 
the  10th  June  as  a  breach  of  the  contract  on  that  day^  under  the 
doctrine  of  the  cases  of  Hochester  v.  De  la  Tour  and  Frost  v.  Knight ; 
but  although  that  was  the  date  of  the  breach,  it  was  also  held,  3dly, 
that  in  the  absence  of  any  evidence  on  the  part  of  the  defendants 
that  the  plaintiffs  could  have  gone  into  the  market  and  obtained 
another  similar  contract  on  such  terms  as  would  mitigate  their  loss^ 
the  measure  of  damages  was  the  sum  of  the  differences  between 
the  contract  price  and  the  market  price  at  the  several  periods  for 
delivery,  although  the  last  period  fixed  for  delivery  had  not  arrived 
when  the  action  was  brought,  or  the  cause  tried.  The  jury  were 
to  estimate,  as  best  they  could,  the  probable  difference  in  respect 
of  the  future  deliveries.  («) 

(p)  2  E.  &  B.  678;  22  L.  J.  Q.  B.  455.  large  quantity  of  coal  to  the  plaintiffs  at 

(q)  L.  R.  7  Ex.  111.  a  fixed  price,  in  equal  monthly  portions, 

(r)  L.  B.  8  C.  P.  167.   [See  Bergheim  t;.  dnring  a  certain  time,  to  be  transported  by 

Blaenavon  Iron  Co.  L.  R.  10  Q.  B.  319.]  ship  and  rail  to  the  plaintiffs'  factory  at 

(5)  p[n  Merrimack  Manuf.  Co.  v.  Quin-  their  expense  ;  and  the  plaintiflfs  agreed  to 

Herrioj^k      tard,   107  Mass.   127,  it  ap-  receive  the  coal  if  the  first  cargo  should 

^^^texd     P®**^  ^^^^  *^®  defendant  con-  prove  satisfactory.  The  action  was  brought 

tracted  to  sell  and  deliver  a  lo  recover  for  a  breach  of  the  contract  in 
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SECTION  U.  —  WHERE  THE  PROPERTY  HAS  PASSED. 

§  888.  Where  the  contract  which  has  been  broken  by  the  ven- 
dor is  one  in  which  the  property  has  passed  to  the  buyer,  there 
arise  in  favor  of  the  latter  the  rights  of  an  owner ;  of  one  who 
has  not  only  the  property  in  the  goods,  but  the  right  of  possession^ 
defeasible  only  on  his  own  default  in  complying  with  his  duty  of 
Buver  had  accepting  and  paying  for  them.  A  buyer  in  this  condi- 
no  other       ^ion  has  of  courso  the  right  of  action  for  damases  for 

remedy  at  ^^  ^  ,  ® 

common       breach  of  the  contract,  discussed  in  the  preceding  sec- 

law  but  ac~ 

tioii  for        tion  ;  for  that  is  a  right  common  to  all  parties  to  con- 
amages.     ^^.g^^-g  q{  every  kind,  and  was  formerly  the  only  remedy 

at  common  law  for  such  breach. 

§  884.  In  equity,  however,  the  courts  would  in  certain  cases 
But  equity  Compel  the  vendor  to  deliver  the  specific  chattel  sold, 
Bomedmea  ^^^  *^®  cascs  on  the  subject  are  collected  in  the  first 
enforce        volume    of     White    and    Tudor*s    Leading    Cases    in 

specinc  ^  ^ 

perform-  Equity,  (^)  where  the  rule  as  deduced  from  the  au- 
Ruiein  thorities  is  stated  in  these  words:  "  The  question  in  all 
equity-  cases  is  this.  Will  damages  at  law  afford  an  adequate 
compensation  for  breach  of  the  agreement?  If  they  will,  there 
is  no  occasion  for  the  interference  of  equity ;  the  remedy  at  law 

delivering  coal  of  an  inferior  quality,  and  have  been  foreseen,  at  the  time  of  making 

in  failing  to  deliver  it  until  after  the  con-  the  contract      To  ascertain  what  these 

tract  time,  and  it  was  held  that  the  roeas-  were,  resort  must  be  had  to  the  terras  of 

ure  of  damages  for  delivering  coal  of  an  the  contract  for  its  meaning,  as  applied  to 

inferior  quality  was  the  difference  between  the  subject-matter,  and  as  interpreted  by 

the  value  at  the  factory  of  the  coal  called  the  general  and  known  usages  of  the  busi« 

for  by  the  contract  and  that  of  the  coal     ness  to  which  it  refers The  difler- 

delivered,  and  the  measure  of  damages  for  ence  in  market  ralue  of  the  coal  between 

the  failure  to  deliver  in  time  was  not  the  the  time  of  actual  delivery  and  the  time  it 

difference  in   the  miirket  Taluc,  but  the  should  have  been  delivered,  as  a  rule  of 

difference  between  the  actual  charge  for  damages,  is  not  applicable.    The  plaintiffs 

freight  and  insurance  and    the  average  received  all  the  coal  called  for  by  the  con- 

ratea  during  the  time  covered  by  the  con-  tract,  at  the  contract  price,  and  do  not 

tract,  especially  in  the  absence  of  evidence  claim  damages  for  any  deficiency  in  quan- 

that  the  average  rates  were  higher  than  tity.    They  are  entitled  to  the  benefit  of 

the  rates  at  the  end  of  the  contract  period,  their  contract,  although  the  market  value 

Colt  J.  said :  "  As  to  the  rule  of  damages,  had  increased  by  the  delay."      Tyers  v, 

the  plaintiffs  are  entitled  to  recover  for  Rosedale  &  Ferry  hill  Iron  Co.  L.  R.  10 

such  losses  as  were  the  direct  and  natural  Ex.  195,  198,  199.] 

consequence  of  the  defendants'  failure  to  {t)  In  notes  to  Cuddee  v.  Ratter,  715, 

perform,  and  also  for  such  as  were  fore*  3d  ed. 
seen,  or  may  reasonably  be  supposed  to 
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is  complete :  if  they  will  not,  specific  performance  of  the  agree- 
ment will  be  enforced/'  (ti) 

§  885.  But  now,  by  the  mercantile  law  amendment  act,  1856 
(19  &  20  Victi.  c.  97,  s.  2),  it  is  provided,  that  « in  all  gp^jg^ 
actions  for  breach  of  contract  to  deliver  specific  goods  perform- 

,      ,  ance  now 

for  a  price  in  money,  on  application  of  the  plaintiff,  and  allowed 
by  leave  of  the  judge  before  whom  the  cause  is  tried,  b^mercan- 
the  jury  shall,  if  they  find  the  plaintiff  entitled  to  re-  »mend^ 
cover,  find  by  their  verdict  what  are  the  goods  in  respect  ™®°'  **^** 
of  the  non-delivery  of  which  the  plaintiff  is  entitled  to  recover, 
and  which  remain  undelivered ;  what,  if  any,  is  the  sum  the 
plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof ; 
what  damages,  if  any,  the  plaintiff  would  have  sustained  if  the 
goods  should  be  delivered  under  execution  as  thereinafter  men- 
tioned, and  what  damages  if  not  so  delivered ;  and  thereupon,  if 
judgment  shall  be  given  for  the  plaintiff,  the  court,  or  any  judge 
thereof,  at  their  or  his  discretion,  on  the  application  of  the  plain- 
tiff,  shall  have  power  to  order  execution  to  issue  for  the  delivery 
—  on  payment  of  such  sum,  if  any,  as  shall  have  been  found  to 
be  payable  by  the  plaintiff  as  aforesaid  —  of  the  said  goods,  with* 
out  giving  the  defendant  the  option  of  retaining  the  same  upon 
paying  the  damages  assessed." 

§  886.  The  buyer  to  whom  the  property  has  passed  may,  if 
not  in  default,  maintain  an  action  in  trover  for  damac^es   Bayer  may 

*■*        also  mam- 

for  the  conversion,  on  the  vendor's  refusal  to  deliver,  as  tain  trover. 
well  as  an  action  on  the  contract;  but  he  cannot  recover  greater 
damages  by  thus  suing  in  tort  than  by  suing  on  the  contract.    If, 
therefore,  the  vendor's  conversion  was  before  delivery,  so  ^^^  ^f 
that  he  cannot  maintain  an  action  for  the  price,  as  if  he  damages 

^  .  i:         ^  forconver- 

has  resold  the  goods  to  a  third  person,  the  damages  re-  sion  by 
coverable  would  be  only  the  difference  between  the  con-  fore  deiiv- 
tract  price  and  the  market  value,  (x)     But  if  the  ven-   *'^* 
dor's  right  of  action  for  the  recovery  of  the  price  were  not  thus 
lost,  as  if  he  had  delivered  the  goods  and  afterwards  tortiously  re- 

(ii)  See,  also,  opinion  of  Kindersley  Y.  [This  subject  is  considered  in  2  Chitty 

C.  in  Falcke  o.  Gray,  4  Drew.  658;  29  L.  Contr.  (11th  Am.  ed.)  1425-1427,  and  the 

J.  Ql  28,  in  which  he  held  that  a  contract  American  cases  are  cited  in  the  notes ;  and 

for  the  purchase  of  articles  of  unusual  in  2  Kent,  487,  note  {d).] 

beauty,  rarity,  and  distinction,  such  as  ob-  (x)  Chinery  t;.  Viall,  5  H.  &  N.  288 ;  29 

jects  of  yirta,  will  be  specifically  enforced.  L.  J.  £z.  180. 

56 
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taken  and  converted  them,  the  buyer's  right  of  recovery  in  trover 
After  de-  would  be  for  the  whole  value,  and  the  vendor  would  be 
livery.  driven  to  his  cross  action  for  the  price,  (y)  The  sub- 
ject has  already  been  discmssed,  in  the  examination  of  the  ven- 
dor's right  of  resale,  in  part  I.  ch.  iii.  book  V. 

§  887.  After  the  property  in  the  specific  chattel  has  passed  to 
Buyer's  ^^®  buyer,  it  may  happen  that  he  discovers  the  goods 
right  to  re-  bought  to  be  different  in  kind  or  quality  from  that 
eoods  of-  which  he  had  a  right  to  expect  according  to  the  agree- 
ment. In  such  case  it  is  necessary  to  distinguish  whether 
the  defect  be  one  in  the  performance  of  a  condition  or  of  a  war- 
ranty. In  the  former  case'  he  may  refuse  to  accept  the  goods 
and  reject  the  contract,  but  not  in  the  latter.  (2)  The  reason 
for  this  difference  is,  that  in  the  one  case  the  contract  itself  de- 
pends on  the  performance  of  the  condition  precedent  incumbent 
on  the  vendor,  while  in  the  other  the  principal  contract  has  been 
performed,  and  the  breach  is  only  of  the  collateral  undertaking 
of  warranty. 

§  888.  If  the  goods  sold  are  not  of  the  description  which  the 
He  may  buyer  agreed  to  purchase,  he  may  reject  them,  as  ex- 
refuse  the  plained  ante^  §§  600  et  seq.y  in  the  chapter  on  Con- 
not  of  the  ditions,  where  the  cases  are  cited  and  reviewed.  But 
agreed  on.  where  the  property  in  the  goods  has  passed  to  the  buyer 
He  cannot  unconditionally y  the  law  gives  him  no  right  to  rescind 
for  breach  the  Contract  in  the  absence  of  an  express  stipulation  to 
ranty  of  ^^^  effect,  and  the  property  therefore  remaining  in  him, 
quality.  j^^  jg  bound  to  pay  the  price  even  if  he  rejects  the  goods, 
which  still  remain  his.  (a)     His  proper  remedy,  therefore,  is  to 

(y)  Gillard  1;.  Brittan,  8  M.  &  W.  575.  354,  Wells  J.   said:  "In  strictness,  both 

(z)  [In  Massachusetts  and  some  other  warranty  and  rescission   import  that  the 

states  the  purchaser  may  reject  or  retnm  subject  is  within  the  contract,  and  passed 

the  goods  in  either  of  these  cases.     See  to  the  purchaser  by  its  operation.    The 

note  (a)  below.]  rejection  and  return  of  articles  of  a  differ- 

(a)  Street  v.  Blay,  2  B.  &  Ad.  456 ;  ent  kind  or  description,  not  answering  to 

Gompertz  v,  Denton,   1   C.  &  M.  205 ;  the  terms  of  the  contract,  does  not  sund 

Poulton  V,  Lattimore,  9  B.  &  C.  259 ;  upon  the  ground  of  rescission ;  nor  does 

Parsons  v.  Sexton,  4  C.  B.  899 ;  Dawson  the  right  to  return  them  depend  upon  the 

V,  CoUis,  10  C.  B.  530 ;  Cutter  v.  Powell,  existence  of  a  warranty."    See  Osbom  v, 

in  notes,  2  Sm.  L.  C.  26 ;  [Hinchdiffe  v,  Gantz,  60  N.  Y.  540.   In  some   ^gi^t  ^ 

Barwick,  5  Ex.  Dir.  177.]    Lord  Eldon's  of  the  American  courts  the   r*'"™«?J^ 

decision  to  the  contrary,  in  Curtis  v,  Han-  right  to  return  the  goods  for   wmmnty: 

nay,  8  Esp.  83,  is  overruled  by  the  later  a  breach  of  warranty  is  lim-  *°  America, 

cases.     [In  Mansfield  V.  Trigg,  113  Mass.  ited    to    cases    of  fraud,  or  of   express 
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receive  the  goods,  and  to  exercise  the  rights  explained  in  the  next 
chapter. 

agreement  to  that  effect  between  the  par-  pends  nor  defeats  the  completion  of  the 
ties.    See  Thornton  v.  Wynn,  12  Wheat.  Bale,  the  vesting  of  the  thing  sold  in  the 
183 ;  Withers  v,  Greene,  9  How.  (U.  S.)  vendee,  nor  the  right  to  the  purchase- 
213;  Ljon  ».  Bertram,  20  lb.  149  ;  Voor-  money  in  the  vendor.  And,  notwithstand- 
hces  V.  Earl,  2  Hill,  288;  Gary  v.  Gm-  ing  such  warranty,  or  any  breach  of  it, 
man,  4  lb.  626  ;  Comstock  J.  in  MuUer  the  vendee  may  hold  the  goods  and  have  a 
0.  Eno,  14  N.  Y.  601  ;  Lattin  v.  Davis,  remedy  for  his  damages  by  action.  But  to 
Hill  &  Denio,  9,   16;  Ease  u.  John,  10  avoid  circuity  of  action,  a  warrailty  may 
Watts,  109;  Freyman  v.  Knecht,  78  Penn.  be  treated  as  a  condition  subsequent,  at 
St.   141 ;  Lightbum  v.   Cooper,  I  Dana,  the  election  of  the  vendee,  who  may,  upon 
273 ;  Allen  v.  Anderson,  S  Humph.  581 ;  a  breach  thereof,  rescind  the  contract,  and 
Williams  v.  Hurt,  2  lb.  68 ;  West  v.  Cut-  recover  back  the  amount  of  his  purchase- 
ting,  19  Yt  536  ;  Mayer  v.  Dwinell,  29  money,  as  in  case  of  fraud."    Foster  J.  in 
lb.  298;  Day  v.  Pool,  52  N.  Y.  416,  419 ;  Morse  v.  Brackett,  98  Mass.  209;  and  in 
Fnentea  v.  Caballero,  1  La.  An.  27 ;  Rust  Boardman  v.    Spooner,   13    Allen,    361. 
V.  Eckler,  41  N.  Y.  488  ;  Matteson  v.  Holt,  But  if  the  purchaser  does  this,  he  must 
45  Vt.  336  ;  Hoadley  v.  House,  32  lb.  first  return  the  property  sold,  or  do  every- 
180;  Milton   v.  Rowland,   11  Ala.   732;  thing  in  his  power  requisite  to  a  complete 
Bnnce  v.  Beck,  43  Mo.  279  ;  Cable  u.  Ellis,  restoration  of  the  property  to  the  vendor, 
86  111.  525;  Marsh  t;.  Low,  55  Ind.  271 ;  and  without  this  he  cannot  recover.   Shaw 
Walls  V,  Gates,  6  Mo.  App  242 ;  Kimball  C.  J.  in  Dorr  v.  Fisher,  1  Cush.  274 ; 
Manfg.  Co.  v.  Vroman,  35  Mich.  310.   But  Conner  v.  Henderson,  15  Mass.  319  ;  Kim- 
in  Massachusetts  and  some  other  states  the  ball  v.  Cunningham,  4  lb.  502  ;  Perley  v, 
Hanacha-      purchaser  has  a  right  to  re-  Balch,  23  Pick.  283.    He  must  rescind  the 
""^^-             scind  the  contract  and  return  entire  contract  and  restore  the  whole  of 
the  goods  in  all  cases  of  a  breach  of  war-  the  property  sold.  Bigelow  C.  J.  in  Morse 
xanty  express  or  implied.    The  same  rule  t;.  Brackett,  98  Mass.  207.  Such  a  restora- 
has  been    adopted  in   Iowa.  .  tion  of  the  goods,  and  of  all  other  benefits 
Rogers  v.  Hanson,  35  Iowa,  derived  from  the  sale,  is  a  direct  condition, 
283.    See   Aultman    v.    Theirer,  34  lb.  without  a  compliance  with  which  the  ven- 
272.    In  Illinois.    Sparling  v.  dee  cannot  rescind  the  contract  and  recover 
Marks,  86  III.  125.    In  Per.  back  the  money  or  other  property  paid  or 
ley  V.  Balch,  23  Pick.  283,  which  was  an  delivered  on  the  contract.    Shaw  C.  J.  in 
action  on  a  promissory  note  given  for  the  Dorr  v.  Fisher,  1    Cush.  274  ;  Bartlett  v. 
price  of  an  ox  sold  to  the  defendant,  it  Drake,  100  Mass.  176;  Hunt  v.  Sackett, 
was  adjudged  that  the  jury  were  rightly  31   Mich.   18.    In  Bryant  v.  Isburgh,  13 
instructed  that  if,  on  the  sale  of  the  ox.  Gray,  607,  it  was  decided  that  a  breach 
there  was  fraud,  or  an  express  warranty  of  an  express  warranty  of  soundness  upon 
and  a  breach  of  it,  the  defendant  might  the  sale  of  a  horse  authorizes  the  pur- 
avoid  the  contract  by  returning  the  ox  chaser    to  rescind    the  contract  and  re- 
within  a  reasonable  time,  and  that  this  turn   the  horse,  although  there  was  no 
would  be  a  defence  to  the  action.      See  express  agreement  to  that  effect,  and  no 
Conner  v.  Henderson,  15  Mass.  319 ;  Kim-  fraud.     Mr.  Justice  Metcalf,  giving  the 
„       ^          ball  t;.  Ctmningham,  4  lb.  502 ;  opinion  of  the  court  in  this  case,  stated 
Mtto  deci-       Carter  v.  Walker,  2  Rich.  40.  that  the  principle  of  this  decision  had 
dons.             Shaw  C.  J.  in  Dorr  v.  Fisher,  been  understood  and   practised  upon  as 
iCush.  271, 274,  said:  "A  warranty  is  not  the  law  of  Massachusetts  for  more  than 
strictly  a  condition,  for  it  neither  sus-  forty  years;  and  that  until  1831,  when  a 
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§  889.  In  the  recent  case  of  Heyworth  v.  Hutchinson  (()  the 
Heyworth  buyer  was  held  bound  to  accept  the  goods,  although  the 
insoa.  property  had  not  passed  to  him^  although  he  had  not  had 
Buyer  held   an  opportunity  of  inspection  before  purchase,   and  al-- 

bound  to  r  i     1  ■,  ,./•..  ,.  , 

accept  though  the  goods  were  much  inferior  m  quality  to  the  war- 
man  el-'^  ranty  in  the  written  contract.  The  case  turned  on  the 
conuiwt  meaning  of  the  written  contract;  but  the  dicta  of  the 
mote*  wSto  3*^^^  would  Seem  to  imply  that  the  same  decision  would 
warranty,  be  given  in  the  case  of  any  contract  for  the  sale  of  spe- 
cific goods.  The  defendant  bought  a  quantity  of  wool,  *'  418 
bales  greasy  Entre  Rios,  at  lO^d.  per  pound,  to  arrive  ex  Stige, 
or  any  vessel  they  may  be  transshipped  in,  and  subject  to  the 
wool  not  being  sold  in  New  York,  before  advice  reaches  the  con- 
signees to  send  the  wool  forward  here.  The  wool  to  be  guaran- 
tied about  similar  to  samples  in  Perkin's  and  Robinson's  posses- 
sion, and  if  any  dispute  arises  it  shall  be  decided  by  the  selling 
brokers,  whose  decision  shall  be  final,"  &c.  On  arrival  it  was 
found  by  the  brokers  that  180  bales  were  not  as  good  as  the  orig- 

contrary  opinion  was  expressed  by  the  liberty  to  retnm  the  article  sold,  an  offer  to 
court  of  king's  bench*  in  Street  v.  Blay,  return  it  is  equivalent  to  an  offer  accepted 
8  B.  &  Ad.  461,  the  law  of  Enghind  upon  by  the  vendor,  and,  in  that  case,  the  con- 
the  point  had  been  supposed  to  be  the  same,  tract  is  rescinded  and  at  an  end,  which  is  a 
In  Maryland,  the  purchaser  may  either  sue  sufficient  defence  to  an  action  brought  by 
for  a  breach  of  warranty,  without  return-  the  vendor  for  the  purchase-money,  or  to 
ing  the  goods,  or  he  may  rescind  the  con-  enable  the  purchaser  to  maintain  an  action 
Mftiylaad  ^^^^  ^7  returning  or  offering  for  money  had  and  received,  in  case  the 
"^•-  to  return  them  within  a  rea-  purchase-money  has  been  paid.  The  con- 
sonable  time,  and  sue  for  and  recover  sequences  are  the  same  where  the  sale  is 
back  the  purchase-money.  This  reason-  absolute,  and  the  vendor  afterwards  con- 
able  time  for  rescinding  the  sale  by  re*  sents,  unconditionally,  to  take  back  the 
turning  or  offering  to  return  the  goods  property,  because  in  both  the  contract  is  re- 
is  to  be  computed  from  the  time  the  un-  scinded  by  the  agreement  of  the  parties, 
soundness  is  discovered,  and  not  from  the  and  the  purchaser  is  well  entitled  to  retain 
date  of  the  contract.  Taymon  v.  Mitchell,  the  purchase-money  in  the  one  case,  or  to 
1  Md.  Ch.  496 ;  Hyatt  v.  Boyle,  5  Gill  recover  it  back  in  the  other.  Washington 
&  J.  110;  Franklin  v.  Long,  7  lb.  407,  J.  in  Thornton  v.  Wynn,  12  Wheat.  183, 
419;  Butter  v.  Blake,  2  Harr.  &  J.  353;  193.  If  the  goods  have  been  returned, 
Horn  V.  Buck,  48  Md.  358.  See  Matteson  after  payment  of  the  price,  the  purchaser 
V.  Holt,  45  Vt  341 ;  Ghites  v.  Bliss,  43  lb.  will  be  entitled  to  recover  back  the  whole 
299.  The  rule  in  Maine  is  price  paid.  See  Conner  r.  Henderson,  15 
^'  similar.  Marston  o.  Knight,  Mass.  319;  Kimball  v.  Cunningham,  4 
29  Maine,  341.  The  purchaser  must  use  lb.  502;  Perley  v.  Balch,  23  Pick.  283; 
proper  diligence  in  rescinding  the  sale.  Taymon  v.  Mitchell,  1  Md.  Ch.  496.] 
Cutler  V.  Gilbreth,53  Maine,  176.  If  upon  (b)  L.  R.  2  Q.  B.  447;  36  L.  J.  Q.  B. 
a  sale  with  a  warranty,  or  if  by  the  special  270. 
terms  of  tht  contract,  the  purchaser  is  at 
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inal  samples  by  2d.  a  pound ;   201  bales  not  as  good  by  l^d.  a 
pound ;  and  thirty-two  bales  not  as  good  by  ^d.  per  pound.     The 
buyer  on  inspecting  the  wool  refused  to  take  it,  and  after  due  no- 
tice to,  and  under  protest  from  him,  the  brokers  awarded  that  he 
should  take  it  at  the  above  allowances.     The  second  count  of  the 
declaration  alleged  this  decision  of  the  brokers  as  an  award  after 
due  arbitration.     One  of  the  brokers  deposed  at  the  trial  that  the 
wool  was  not  **  about  similar  to  samples,''  and  that  was  the  reason 
for  making  the  allowances.     The  defendant  was  held  bound  to 
accept  under  the  award.     Among  the  dicta,  however,  were  the 
following,  some  of  which,  if  taken  literally,  go  farther,  it  is  sub- 
mitted, than  has  yet  been  determined  by  any  direct  authority. 
Cockbum    C.  J.  said  :  ^^  This  contract  is  for  the  sale  of  specific 
wools  to  arrive  by  a  particular  ship  ;  they  are  ear-marked  so  as  to 
prevent  the  contract  applying  to  any  other  wools ;  and  they  are 
guarantied  as  about  similar  to  samples.    If  the  matter  stood  there, 
this  beiTig  a  sale  of  specific  goods,  thoxigh  ivith  a  warranty,  there 
wotUd  not  be  any  right  or  power  on  the  part  of  the  buyer  to  reject 
the  goods  on  the  ground  of  their  not  being  conformable  to  the  sam* 
pies ;  but  the  buyer's  remedy  would  be  either  by  a  cross  action 
on  the  warranty,  or  by  giving  the  inferiority  in  evidence  in  reduc- 
tion of  damages."     Blackburn  J.  put  his  judgment  on  the  ground 
of  the  written  contract,  and  said  as  to  the  clause  of  warranty  : 
^'  Now  such  a  clause  may  be  a  simple  guaranty  or  warranty,  or  it 
may  be  a  condition.     Generally  speaking,  when  the  contract  is  as 
to  any  goods,  such  a  clause  is  a  condition  going  to  the  essence  of 
the  contract ;  but  when  the  contract  is  as  <o  specific  goods,  the 
clause  is  only  collateral  to  the  contract,  and  is  the  subject  of  a 
cross  action,  or  matter  in  reduction  of  damages."     Lush  J.  said  : 
**  This  was  not  a  contract  to  supply  any  goods  answering  the  de- 
scription, but  a  contract  to  sell  specific  goods,  with  a  warranty  of 
their  being  about  similar  to  sample ;  and  clearly  by  the  general 
law  there  was  no  power  in  the. buyer  to  reject  them,  because  they 
did  not  answer  the  description."     When  Heyworth  v.  Hutchinson 
was  cited  in  Az^mar  v.  Casella,  (c)  Blackburn  J.  said  that  the  de- 
cision was  quite  consistent  with  the  judgment  in  the  latter  cast, 
because  '^  the  wool  which  arrived  was  of  the  same  kind  or  char- 
acter as  that  contracted  for,  but  inferior  only  in  quality." 

§  890.  It  is  very  difficult  to  understand  the  reason  for  the  dis- 

(c)  L.  R.  2  C.  P.  677,  in  Cam.  Scacc. ;  36  L.  J.  C.  P.  263. 
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tinction  suggested  in  the  above  dicta  of  the  eminent  judges  of 
Remarks  the  queen's  bench  if  intended  to  apply  to  cases  where  the 
dicta^in  Specific  chattels  have  never  been  in  a  condition  to  be  in- 
this  case,  spected  by  the  buyer,  and  where  the  property  has  not 
passed  to  him.  The  cases  in  which  it  has  been  held  that  on  the 
sale  of  a  specific  chattel  the  buyer's  remedy  is  confined  to  a  cross 
action  or  to  a  defence  by  way  of  reduction  of  the  price,  are  all 
cases  of  the  bargain  and  sale  of  a  special  chattel  unconditionally^ 
where,  consequently,  the  property  had  become  vested  in  the 
buyer ;  but  no  similar  case  of  an  executory  contract  has  been 
found ;  no  case  in  which  the  buyer  has  been  held  bound  to  accept 
goods  which  required  to  be  weighed  before  delivery,  and  in  which, 
therefore,  the  property  remained  in  the  vendor,  if  they  were  not 
equal  in  quality  to  the  sample  by  which  they  were  bought.  In 
justice  and  principle  there  seems  to  be  no  difference  between  a 
vendor's  saying,  "  I  will  sell  you  100  bales  of  wool  at  lOd.  a  pound 
warranted  equal  to  this  sample,"  and  his  saying,  ^^  I  will  sell 
you  100  bales  of  wool  marked  with  my  name,  which  I  have  on 
board  the  ship  Stige^  now  at  sea,  at  10c2.  a  pound,  warranted  equal 
to  this  sample."  Why  should  the  vendor  have  the  right  to  reject 
the  goods,  if  inferior  in  quality  to  the  sample,  in  the  former  case, 
and  not  in  the  latter  ?  In  neither  instance  has  he  an  opportunity 
to  inspect,  and  in  neither  does  the  reason  exist  on  which  the  opin- 
ion rested  in  Street  v.  Blay,  (d)  where  the  court  specially  put  the 
doctrine  on  the  ground  that  the  property  had  passed.  The  lan- 
guage is  as  follows  :  "  Where  the  property  in  the  specific  chattel 
has  passed  to  vendee,  and  the  price  has  been  paid,  he  has  no  right, 
upon  the  breach  of  the  warranty,  to  return  the  article  and  revest 
the  property  in  the  vendor^  ....  but  must  sue  upon  the  war- 
ranty unless  there  has  been  a  condition  in  the  contract  authoriz- 
ing the  return,  or  the  vendor  has  received  back  the  chattel,  and 

has  thereby  consented  to  rescind  the  contract It  is  clear 

that  the  purchaser  cannot  by  his  own  act  alone,  unless  in  the  ex- 
cepted cases  above  mentioned,  revest  the  property  in  the  seller  and 
recover  the  price,  when  paid,  on  the  ground  of  the  total  failure  of 
consideration  ;  and  it  seems  to  follow  that  he  cannot  by  the  same 
means  protect  himself  from  the  payment  of  the  price  on  the  same 
ground It  is  to  be  observed  that  although  the  vendee  of  a 

(d)  2  B.  &  Ad.  456.    See,  also,  Heilbatt  v.  Hickson,  L.  R.  7  C.  P.  438;  ante, 
§651, 
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specific  chattel  delivered  with  a  warranty  may  not  have  a  right  to 
retam  it,  the  same  reason  does  not  apply  to  the  case  of  executory 
contracts^  where  an  article,  for  instance,  is  ordered  from  a  manu- 
facturer, who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit 
for  a  certain  purpose,  and  the  article  sent  as  such  is  never  com- 
pletely accepted  by  the  party  ordering  it Nor  would  the 

purchaser  of  a  commodity^  to  he  afterwards  delivered  according  to 
sample^  be  hound  to  receive  the  bulk  which  may  not  agree  with  it" 

§  891.  In  every  one  of  the  cases  cited  in  the  books  as  authority 
for  the  proposition  that  the  buyer  cannot  refuse  acceptance  of  a 
specific  chattel  sold,  on  the  ground  of  breach  of  warranty  of  qual- 
ity, the  contract  was  a  bargain  and  sale^  and  the  property  in  the 
specific  chattel  had  passed.  («)  In  Toulmin  v.  Hed.  Touiminr. 
ley  (/)  it  was  held  by  Cress  well  J.  that  the  purchaser  of  Hediey. 
a  specific  cargo  of  guano  had  a  right  to  inspect  it  on  arrival  and 
reject  it,  if  not  equal  in  quality  to  "  average  imports  in  Ichaboe  " 
as  warranted ;  and  in  Mondel  v.  Steel  (^)  the  well-considered 
opinion  of  the  court,  as  delivered  by  Parke  B.  (^post^  §  898),  gives 
a.s  the  reason  why  a  purchaser  is  driven  to  a  cross  action  on  a 
warranty,  "  that  the  property  has  vested  in  him  indefeasibly." 

§  892.  It  is  submitted,  therefore,  that  the  dicta  of  the  learned 
judges  in  Bey  worth  v.  Hutchinson  must  be  taken  as  referring  to 
cases  of  bargain  and  sale^  not  to  executory  contracts,  (A)  unless 
there  be  something  in  the  terms  of  the  agreement  to  show  that 
the  buyer  had  consented  to  take  the  goods  at  a  reduced  price,  if 
they  turned  out  to  be  inferior  to  the  quality  warranted. 

{e)  Weston  v.  Dowries,  Doag.  23 ;  Gom-  C.  26,  and  notes  ;  [Cripps  r.  Smith,  3  L. 

penz  V.  Denton,  1  C.  &  M.  207  ;   Murray  R.  Ir.  277.] 

V.  Mann,  2  Ex.  538;   Parsons  v.  Sexton,  (/)  2  C.  &  K.  157. 

4  C.  B.  899  ;   Dawson  v.  CoUis,  10  C.  B.  {g)  8  M.  &  W.  858. 

523 ;  20  L.  J.  C.  P.  116 ;  Payne  v.  Whale,  (h)  The  learned  editor  of  the  last  edi- 

7  East,  274 ;   Cutter  v,  Powell,  2  Sm.  L.  tion  of  Chitty  on  Contracts  seems  to  take 

a  different  view,  p.  427. 
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§  898.  Afteb  the  goods  have  been  delivered  into  the  actual 
possession  of  the  buyer,  the  performance  of  the  vendor's  duties 
may  still  be  incomplete  by  reason  of  the  breach  of  some  of  the  war- 
ranties, express  or  implied,  whether  of  title  or  quality,  to  which 
Breach  of  he  has  bound  himself  by  the  contract.  If  the  breach  be 
of  title.  of  the  warranty  of  title,  the  buyer  may  either  bring  his 
action  for  the  return  of  the  price  on  the  ground  of  failure  of  the 
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consideration  for  which  the  price  was  paid,  as  in  Eichholz  v.  Ban- 
ister, arUe^  §  685,  or  he  may  sue  in  damages  for  breach  of  the 
vendor^B  promise  as  in  all  other  cases  of  breach  of  contract. 

§  894.  Where  the  goods  deliyered  to  the  buyer  are  inferior  in 
qoality  to  that  which  was  warranted  by  the  vendor,  the  Breach  of 
buyer  has  the  choice  of  three  remedies :  First.  He  may   J'JJSity. 
refuse  tx>  accept  the  goods  and  return  them,  except  in   7^^^  ^j^^, 
the  case  of  a  specific  chattel  in  which  the  property  has  •^^  • 
passed  to  him,  as  explained  in  the  preceding  chapter.     Secondly. 
He  may  accept  the  goods  and  bring  a  cross  action  for  the  breach 
of  the  warranty.     Thirdly.  If  he  has  not  paid  the  price,  he  may 
plead  the  breach  of  warranty  in  reduction  of  the  damages  in  the 
action  brought  by  the  vendor  for  the  price,  (a) 

§  895.  That  the  buyer,  where  the  property  has  not  passed  to  him^ 
may  reject  the  goods  if  they  do  not  correspond  in  qual-  iBt.  Right 
ity  with  the  warranty,  seems  to  be  the  necessary  result  the  goods. 
of  the  principles  established  heretofore  in  the  chapters  on  De- 
livery and  Acceptance.  The  buyer's  obligation  to  accept  depends 
on  the  compliance  by  the  vendor  with  his  obligation  to  deliver. 
In  an  executory  agreement  for  sale  with  a  warranty  of  quality,  as, 
for  example,  in  a  sale  by  sample,  it  is  part  of  the  vendor's  prom- 
ise to  furnish  a  bulk  equal  in  quality  to  the  sample  ;  and  in  gen- 
eral this  must  operate  as  a  condition  precedent.  If  the  buyer 
has  inspected  goods  and  agreed  to  buy  them,  it  may,  perhaps,  be 
inferred  that  a  warranty  of  quality  is  an  independent  contract, 
collateral  to  the  principal  bargain,  and  only  giving  rise  to  a  cross 
action  for  the  breach.  Ante  §§  561  et  seq.  But  where  the  buyer 
has  agreed  to  buy  goods  that  he  has  never  seen,  nor  had  an  oppor- 
tunity of  inspecting,  on  the  vendor's  warranting  that  they  are 

(a)  [Morrill  v.  Nightingale,  39  Wis.  plain tiO;  ooncerning  the  other  horse.    In 

247;  Smith  v.  Dunham,  2  Kerr  .(N.  B.),  allowing  this  defence  to  be  made  in  such 

630;  Corentry  v,  M'Eniry,  13  Ir.  C.  L.  R.  a  case,  the  court  rely  rery  much  upon  the 

160.    The  case  of  Carey  v.  Guillow,  105  "tendency  of    modem  judicial  decisions 

Mats.   18,  goes  still  farther,  and  holds  to  aroid  cirenity  and  multiplicity  of  ac- 

that  in  an  action  of  tort,  for  false  and  tions,  by  allowing  matters  growing  out 

Baeonp-         fraudulent  representations  of  of  the  same  transaction  to  be  giyen  in 

"***^^  the  defendant  in  exchanging  evidence,  by  way  of  defence,  instead  of 

horses  with  the  plaintiff,  concerning  the  requiring  a  cross  action,  when  it  can  be 

horse  which  he  delivered  to  the  plaintiff  done  without  a  violation  of  principle  or 

in  the  exchange,  the  defendant  may  re-  great  inconvenience  in  practice."   But  see 

eoup    damages   for  like    representations  Odom  v.  Harrison,  1  Jones  (N.  Car.),  402, 

made  to  him  in  the   transaction,  by  the  which  seems  contrcL,^ 
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of  a  specified  quality,  nothing  seems  clearer  than  that  this  war- 
ranty is  not  an  independent  contract,  but  is  a  part  of  the  original 
contract,  operating  as  a  condition,  and  that  what  the  buyer  intends, 
when  accepting  the  offer,  is,  ^^  I  agree  to  buy  IF  the  goods  are  equal 
to  the  quality  you  warrant."  (6)  Accordingly  the  learned  au- 
thor of  the  Leading  Cases  thus  expresses  the  rules  deduced  from 
the  authorities :  (c)  "  A  warranty,  properly  so  called,  can  only 
exist  where  the  subject-matter  of  the  sale  is  ascertained  and  ex- 
isting, 80  a%  to  be  capable  of  being  inspected  at  the  time  of  the  con- 
tract^ and  is  a  collateral  engagement  that  the  specific  thing  so  sold 
possesses  certain  qualities ;  but  the  property  passing  by  the  con- 
tract of  sale,  a  breach  of  the  warranty  cannot  entitle  the  vendee 
to  rescind  the  contract  and  revest  the  property  in  the  vendor  with- 
out his  consent But  where  the  subject-matter  of  the  sale 

is  not  in  existence,  or  not  ascertained  at  the  time  of  the  contract, 
an  engagement  that  it  shall,  when  existing  or  ascertained,  possess 
certain  qualities,  is  not  a  mere  warranty,  but  a  condition,  the  per- 
formance of  which  is  precedent  to  any  obligation  upon  the  vendee 
under  the  contract ;  because  the  existence  of  those  qualities^  being 
part  of  the  description  of  the  thing  soldy  becomes  essential  to  its 
identity y  and  the  vendee  cannot  be  obliged  to  receive  and  pay  for 
a  thing  different  from  that  for  which  he  contracted."  The  same 
reasoning  which  applies  to  a  thing  not  yet  existing,  or  not  yet 
ascertained,  would  seem  equally  applicable  to  goods  in  a  distant 
country,  or  on  the  high  seas,  beyond  the  possible  reach  of  the 
buyer's  inspection. 

§  896.  In  the  absence  of  some  such  express  stipulation  as  was 
contained  in  Heyworth  v,  Hutchinson,  ante^  §  889,  it  is  therefore 
a  complete  defence  for  the  buyer  to  show  that  in  such  a  sale  the 
delivery  offered  was  not  in  accordance  with  the  promise,  (d) 
And  the  buyer  may  even  reject  the  goods,  if  the  vendor  refuses 
him  an  opportunity  for  inspection  when  demanded  at  a  reasona- 
ble time,  although  the  vendor,  a  few  days  afterwards,  offers  them 
for  inspection  ;  as  was  decided  in  Lorymer  v.  Smith,  ante^  §  594. 

(h)  [As  to  tho  remedy  of  the  purchaser,  (d)  Street  v.  Blay,  2  B.  &  Ad.  456; 

when  goods  ordered  hare  been  sent  to  Sanders  v,  Jameson,  2  C.  &  K.  557  ;  Cooke 

him,  but  not  according  to  order,  and  he  v.  Riddelien,  1  C.  &  K.  561  ;  Heilbutt  v. 

has  been  put   to  expense  in  regard   to  Hickson,  L.  R.  7  C.  P.  438 ;  [Comstock  J. 

them,  see  Barrett  v.  Terry,  42  Geo.  283;  in  MuUer  t7.  £no,   14  N.  Y.  601,  602; 

Leitner  v.  Goodwin,  60  Ga.  148.]  Bntler  v.  Northumberland,  50  N.  H.  S3.] 

(c)  Vol.  2,  p.  27. 
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In  actual  practice,  the  only  diflBculty  which  arises  in  these  cases 
grows  out  of  controversies  whether  the  buyer  has  actually  accepted 
the  goods  and  thus  become  owner.  On  this  point  the  cases  show 
that  acceptance  does  not  take  place  by  mere  retention  of  the 
goods  for  the  time  necessary  to  examine  or  test  them,  nor  by  the 
consumption  of  so  much  as  is  necessary  for  such  examination  and 
testing ;  and  it  is  always  a  question  of  fact  for  the  jury,  whether 
the  goods  were  kept  longer,  or  whether  a  larger  quantity  was  con- 
sumed, than  was  requisite  to  enable  the  buyer  to  decide  whether 
he  would  accept  or  reject.  («) 

§  897.  The  second  proposition,  that  the  buyer  may,  after  re- 
ceiving and  accepting  the  goods,  bring  his  action  for  dam-   r^^  y^^_ 
ages  in  case  the  quality  is  inferior  to  that  warranted  by   T*^  ^^^J^^** 
the  vendor,  needs  no  authority.     It  is  taken  for  granted   ages  after 
in  all  the  cases,  there  being  nothing  to  create  an  excep-  feen" ac- 
tion from  the  general  rule,  that  an  action  for  damages  *^®P^^- 
lies  in  every  case  of  a  breach  of  promise  made  by  one  man  to  an- 
other, for  a  good  and  valuable  consideration.  (/) 

§  898.  The  third  remedy  of  the  buyer,  with  an  exposition  of 
the  whole  law  on  the  subject,  cannot  be  better  presented   xhebuy- 
than  by  extracts  from  the  lucid  decision  given,  in  behalf   ^^  "^j^* 
of  the  exchequer  of  pleas,  by  Parke  B.  in  Mondel  v.   breach  of 
Steel.  (^)     In  that  case  the  action  was  by  the  buyer  for   in  diminu- 
damages  for  breach  of  an  express  warranty  in  the  qual-  price? 
ity  of  a  ship  built  under  written  contract.     The  defend-  Mondel 
ant  pleaded  in  effect,  that  the  buyer  had  already  recov-  *'  ^^^^' 
ered  damages  by  setting  up  the  breach  of  warranty  in  defence 
when  sued  for  the  price  of  the  ship.     The  damages  claimed  in  the 
declaration  were  special,  and  were  alleged  to  result  from  defects 
in  the  fastenings,  whereby  the  vessel  was  so  much  strained  as  to 
require  refastening  and  repair,  so  that  the  plaintiff  was  deprived 
of  the  use  of  the  vessel  while  undergoing  repairs.     A  general  de- 

(e)  See  the  cases  reviewed  ante,  §§  595,  (/)  See  the  opinions  of  the  judges  in 
596.  [When  goods  of  a  specific  kind  are  Poulton  v.  Lattimore,  9  B.  &  C.  259  ;  [Gil- 
ordered,  and  those  received  do  not  answer  son  v.  Bingham,  43  Vt.  410  ;  Horn  v. 
the  description,  the  party  giving  the  order  Buck,  48  Md.  358;  Hall  v,  Belknap,  37 
may  reject  and  return  the  goods ;  hut  if  he  Mich.  179.] 

would  avail  himself  of  this  right  he  must  (g)  8  M.  &  W.  858 ;  and  see  Rigge  v. 

do  it  promptly,  as  soon  as  he  has  time  and  Burbidge,  15  M.  &  W.  598. 
opportunity  to  ascertain  the  fact.  Bough- 
ton  V.  Standish,  48  Vt.  594.] 
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murrer  to  the  plea  was  snstained,  and  per  Our. :  ^^  Formerly  it  was 
the  practice,  where  an  action  was  brought  for  an  agreed  price  of 
a  specific  chattel  sold  with  a  warranty,  or  of  work  which  was  to 
be  performed  according  to  contract,  to  allow  the  plaintiff  to  re* 
cover  the  stipulated  sum,  leaving  the  defendant  to  a  cross  action 
for  breach  of  the  warranty  ;  in  which  action,  as  well  the  difference 
between  the  price  contracted  for,  and  the  real  value  of  the  arti- 
cles or  of  the  work  done  as  any  consequential  damage,  might  have 
been  recovered ;  and  this  course  was  simple  and  consistent.    In  the 
one  case,  the  performance  of  the  warranty  not  being  a  condition 
precedent  to  the  payment  of  the  price,  the  defendant  who  received 
the  chattel  warranted  has  thereby  the  property  vested  in  him  inde- 
feasibly^  and  is  incapable  of  returning  it  back  ;  he  has  all  that  he 
stipulated  for  as  the  condition  of  paying  the  price,  and  therefore 
it  was  held  that  he  ought  to  pay  it,  and  seek  his  remedy  on  the 
plaintiff's  contract  of  warranty.  (K)    In  the  other  case,  the  law 
appears  to  have  construed  the  contract  as  not  importing  that  the 
performance  of  every  portion  of  the  work  should  be  a  condition 
precedent  to  the  payment  of  the  stipulated  price,  otherwise  the 
least  deviation  would   have  deprived  the  plaintiff  of  the  whole 
price  ;  and  therefore  the  defendant  was  obliged  to  pay  it,  and  re- 
cover for  any  breach  of  contract  on  the  other  side.     But  after  the 
case  of  Basten  v.  Butter  (t)  a  different  practice  began  to  prevail, 
and  being  attended  with  much  practical  convenience  has  been 
since  generally  followed ;  and  the  defendant  is  now  permitted  to 
show  that  the  chattel,  by  reason  of  the  non-compliance  with  the 
warranty  in  the  one  case,  and  the  work  in  consequence  of  the  non« 
performance  of  the  contract  in  the  other,  were  diminished  in  value. 
....  The  rule  is,  that  it  is  competent  for  the  defendant  not  to  set 
off  by  a  procedure  in  the  nature  of  a  cross  action  the  amount  of 
damages  which  he  has  sustained  by  breach  of  the  contract,  but 
simply  to  defend  himself  by  showing  how  much  less  the  subject^ 
matter  of  the  action  was  worth  by  reason  of  the  breach  of  con- 
tract, (k)  and  to  the  extent  that  he  obtains,  or  is  capable  of  ob- 

(A)  [Ante,  §  888,  note  (a).]  15 ;  Hodgkins  v.  Moalton,  100  lb.  S09 ; 

(t)  7  East,  479.  Howie  v.  Rea,  70  N.  Car.  559  ;  Church  ». 

(k)  [Walker  v,  Hoisington,  43  V 1 606 ;  AbcU,  1  Can.  Sup.  Ct.  442  j  Parker  v.  Prin- 

Muller  V,  Eno,  14  N.  Y.  697  ;  Harrington  gle,  2  Strobh.  242  ;  Butler  v,  Northumber- 

V.  Stratton,  22  Pick.  510 ;  Dorr  w.  Fisher,  land,  60  N.  H.  S3 ;  Goodwin  v,  Morse,  9 

1  Cush.  275;  Mixer  ».  Cobum.  11  Met  Mel.  278;  Reab  v,  McAllister,  8  Wend. 

661;  Wentworth  v.  Dows,  117  Mass.  14,  109;  Still  v.  Hall,  30   lb.  51  ;  Batter* 
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taining,  an  abatement  of  price  on  that  accoant,  he  must  be  consid- 
ered as  having  received  satisfaction  for  the  breach  of  contract,  and 
is  precluded  from  recovering  in  another  action  to  that  extent  but  no 
morey  (l^  This  case  is  the  leading  case  now  always  cited  for  estab- 
lishing, first,  that  the  buyer  may  set  up  the  defective  quality  of  the 
warranted  article  in  diminution  of  the  price ;  and,  sec-  ^ 

\  .  Bat  most 

ondly,  that  he  must  bring  a  cross  action,  if  he  desires  to  bring  cross 

i«  •  1  .•11  i.*ij**      action  for 

claim  special  or  consequential  damages,  which  action  is  special 
not  barred  by  reason  of  his  having  obtained  a  diminution   ^™*«**- 
of  price  in  a  previous  action  brought  by  ]^ia  vendor,  (m) 

znan  r.  Pierce,  3  Hill,  171;    Gordon  v,  notes,  p.  26;  [Cook  v,  Castner,  9  Cnsh. 

Waterons,  36  U.  C.  Q.  B.  321.]  266 ;  Starr  Glass  Co.  v,  Morey,  108  Mass. 

(4  [In  Cook  V.  Castner,  9  Cnsh.  266,  it  570,  573;  McKnight  v,  Devlin,  52  N.  Y. 
was  held  that  where  two  cross  actions  are  402  ;  BeaU  v.  Brown,  12  Md.  550 ;  Barker 
tried  together,  one  for  the  price  of  prop-  v.  Cleveland,  19  Mich.  230.    But  in  Bur- 
CroM  ao-         ertj  sold,  and  the  other  for  nett  v.  Smith,  4  Gray,  50,  it   pleading 
^J"J^i,SJ^      fraud  in  the  vendor,  the  jury,  was  held  that  if  in  an  action   fr»«d  '°,J^* 
och«rfor        jf  ffaey  find  the  fraud,  and  against  the  purchaser,  on  a   sorynote: 
sale :  eff«et      that  the  damages  equalled  or  promissory  note  given  in  pay-  ^^^  ^' 
^nehMaX    exceeded  the  purchase-money,  ment  for  goods,  he  has  pleaded  want  of 
ehosetti.        may  render  a  verdict  for  the  consideration,  by  reason  of  false  represen- 
defendant  in  the  first  action,  and  for  the  tations  of  the  vendor  concerning  the  value 
plaintiff  in  the  second  action,  for  the  ex-  of  the  goods,  and  the  vendor,  being  plain- 
cess  of  such  damages,  if  any,  over  the  tiff,  has  recovered  judgment  for  a  part 
purchase-money.    If  the  damage  is  less  only  of  the  note,  the  purchaser  is  barred 
than  the  price  sued  for,  it  should  go  in  of  his  action  for  the  false  representations, 
reduction  of  the  price  in  the  first  action,  See  O'Connor  v.  Yamey,  10  Gray,  231 ; 
and  the  verdict  should  be  for  the  defendant  Fabbrizcotti  v,  Lannitz,  3  Sandf.  743.    In 
in  the  second  action.    But  the  defendant  O'Connor  v,  Varney,  10  Gray,  231,  Shaw 
in  the  action  for  the  goods  sold  and  de-  C.  J.  said :  "  A  party  against  whom  an 
lirered,  being  the  plaintiff  in  the  cross  action  is  brought  on  a  contract  has  two 
action,  is  not  entitled  to  have  damages  modes  of  defending  himself.    He  may  al- 
assessed  in  both   actions  for   the   same  lege  specific  breaches  of  the  contract  de- 
breach  of  contract ;   nor   to   divide  his  clared  upon,  and  rely  on  them   vendee 
claims  for  damage  as  he  may  see  fit  be-  in  defence.    Butif  he  intends   jJj^^iSin 
tween  the  two.    Both  actions  being  tried  to  claim,  by  way  of  damages  ezeegu  of 
together,  his  entire  damages  for  breaches  for  non-performance  of  the  ^lalm  what 
of  the  contract  must  be  assessed  and  ap-  contract,     more     than     the   he  most  do. 
plied  first  to  cancel,  in  whole  or  in  part,  amount  for  which  he  is  sued,  he  must  not 
the  sum  due  upon  the  contract  for  the  rely  on  the  contract  in  defence,  but  must 
goods  delivered.    If  it  exceeded  that  bal-  bring  a  cross  action,  and  apply  to  the 
anoe,  the  excess  would  be  returned  in  a  court  to  have  the  cases  continued,  so  that 
verdict  for  the  plaintiff  in  the  cross  action,  the  executions  may  be  set  off.    He  cannot 
If  not,  then  the  verdict  in  the  cross  action  use  the  same  defence,  first  as  a  shield  and 
must  be  for  the  defendant.    Wells  J.  in  then  as  a  sword."    The  correctness  of  the 
Starr  Glass  Co.  v.  Morey,  108  Mass.  573.]  decision  in  Burnett  v.  Smith,  tupra,  was 

(m)  See,  also,Rigge  V.  Burbidge,  15  M.  recognized   in   Bodurtha   v.  Fhelon,  18 

&  W.  598;  Cutter  v.  Powell,  2  Sm.  L.  C.  Gray,  418.    But  this  last  case  was  an  ac- 
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§  898  a.  [In  Abell  v.  Church,  (m^)  there  had  been  a  sale  of  a 
Abeiu.  water  wheel,  which  the  vendor  warranted  should  an- 
Church.  swer  a  certain  purpose.  The  wheel  did  not  answer  the 
purpose,  and  the  vendee  brought  an  action  for  breach  of  war- 
ranty, and  recovered  damages.  The  vendee's  declaration  contained 
three  counts,  all  of  them  charging  a  warranty  in  different  terms, 
What  is  ^"^  alleging  as  ground  of  damages  for  the  breach  that 
rule  where  the  plaintiff  thereby  incurred  expense  in  removing  the 
sues  for       wheel,  in  repairing  it  and  putting  in  another  wheel,  and 

breach  of  x  v?  j.  ca 

warranty  suffered  damages  from  the  stopping  of  his  mill.  There 
dor^suM**"  ^^^  ^^80  a  money  count.  There  was  a  general  verdict 
for  price?  f^j.  ^^e  plaintiff,  and  he  had  judgment  and  satisfaction. 
From  the  postea  it  appeared  that  the  vendee  recovered  damages 
for  the  breach  of  the  warranty  of  fitness.  The  vendor  subse- 
quently brought  suit  for  the  price  of  the  wheel,  and  it  was  held 
that  the  vendee  could  not  introduce  evidence  tending  to  show  tha,t 
the  wheel  was  worthless.  Patterson  J.  said  :....**  The  precise 
point  of  law  here  raised  has  not  been  directly  decided  by  any  case 
in  England  or  here,  although  I  think  there  is  no  difficulty  in  ap- 
plying to  it  the  principles  settled  by  the  cases  to  which  I  have  re- 
ferred [having  referred  to  Mondel  v.  Steel  among  others] 

I  rest  my  decision  on  two  grounds :  First,  that  the  defendant 
has  in  fact  received  satisfaction  for  all  the  damages  to  which  the 
breach  of  warranty  entitled  him,  which  I  take  to  be  the  conclusive 
effect  of  the  judgment  recovered  and  satisfied ;  and,  secondly,  that 
the  right  of  action  on  the  warranty  being  gone,  there  is  no  inde- 

tion  broaght  before  a  justice  of  the  peace,  for  the  price  of  the  cotton,  bj  the  preaent 
on  a  note  given  for  the  price  of  a  horse,  in  defendant,  in  another  state,  and  then  he 
which  the  defendant  relied  on  a  breach  of  afterwards  suffered  judgment  to  go  against 
warranty,  and  judgment  was  given  for  a  him  by  default  in  that  suit,  offering  no 
portion  of  the  note,  from  which  the  plain-  evidence  in  support  of  his  plea,  it  was  held 
tiff  appealed  to  the  court  of  common  that  he  waa  not  estopped  by  the  record  and 
pleas,  and  the  defendant  was  there  de-  proceedings  in  the  other  state  from  main- 
faulted.  It  was  held  that  the  former  taining  the  present  action.  In  an  action 
judgment  was  no  bar  to  an  action  on  the  for  the  price  of  property  sold  where  the 
warranty.  A  similar  case  was  Bascom  v.  defendant  set  up  a  breach  of  warranty  in 
Manning,  52  N.  H.  132,  in  which  the  plain-  defence  and  succeeded,  it  was  held  in  Vir- 
tiff  brought  an  action  to'  recover  damages  ginia  that  he  could  not  afterwards  sue  for 
for  a  breach  of  warranty  in  the  sale  of  a  other  damages  and  expenses  incurred  by 
lot  of  cotton,  and  it  appeared  that  the  him  on  account  of  the  breach  of  warranty, 
plaintiff  had  pleaded  the  facts  upon  which  Huff  v.  Broyles,  26  Grattan,  283.] 
his  right  of  action  depended  in  defence,  (m^)  [26  U.  C.  C.  P.  338.] 
pro  tanto,ot  a  suit  brought  against  him 
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pendent  right  to  recover  damages  by  way  of  deduction  from  the 
price.''  Bat  on  appeal  this  decision  was  reversed.  In  Church  v. 
Abell,  1  Can.  Supr.  Ct.  442,  Richards  C.  J.  said  :  "  The  fitting  de- 
duction from  the  language  used  and  principles  laid  down  in  the 
cases  of  Mondel  t;.  Steel  and  Davis  v.  Hedges  ....  is  to  hold  that 
when  the  purchaser  brings  his  action  upon  the  warranty  before 
making  payment,  and  I  should  add  to  this  when  the  payment  is 
due,  he  shall  be  restricted  to  the  recovery  of  any  special  damages 
he  has  sustained,  and  shall  not  be  permitted  to  recover  for  inferi- 
ority of  value ;  for  the  simple  reason,  that  if  he  is  afterwards  sued 
for  the  price,  the  law  affords  him  full  protection  by  enabling  him 
to  assert  the  inferiority  as  a  ground  of  defence."] 

§  899.  In  Davis  v   Hedges   (n)   the   queen's   bench   followed 
Mondel  v.  Steel,  and  further  held  that  the  buyer  has  the    Davis  v. 
option  of  setting  up  the  defective  quality  as  a  defence, 
or  of  maintaining  a  separate  action.     In  Poulton  v.  Lat"  Lattimore. 
timore  (o)  the  buyer's  defence  in  an  action  for  the  price  i?  y^ed^rom 
was  successful  for  the  whole  amount  of  the  price.     The   paying  any 

,  .  .  ,  T  part  of  the 

vendor  sued  to  recover  the  price  of  seed,  warranted  to   price. 
be  good  new  growing  seed,  part  of  which  the  buyer  had  sowed 
himself,  and  the  remainder  was  sold  to  two  other  persons,  who 
proved  that  the  seed  was  worthless ;  that  it  had  turned  out  to  be 
wholly  unproductive;  and  that  they  had  neither  paid,   „ 
nor  would  pay  for  it.  (p)     It  was  further  held  in  this   de^^nd  or 
case  that  the  buyer  might  insist  on  his  defence  with-   tion  for 
out  returning,  or  offering  to  return,  the  seed,  (j)     And   warranty 


Where  note 
has  been 
glTcn,  what 
eaanot  be 
pleaded  In 
defence. 


(n)  L.  R.  6  Q.  B.  687. 
(o)  9  6.  &  C.  259. 

(/>)  [It  is  not  a  defence  to  a  note  given 
for  the  price  of  an  article  that 
it  tarns  out  to  be  of  no  Talne, 
in  a  case  where  there  is  no 
warrantj  and  no  fraad  in  the 
sale.  Bryant  v.  Pember,  45 
Vt.  487 ;  Boit  v.  Maybin,  52  Ala.  252 ; 
Preston  v.  Dunham,  lb.  217.  See  Ricks 
V.  Dillahunty,  8  Porter,  133 ;  Johnson  v, 
Titus,  2  Hill  (N.  Y.),  606;  Conner  v, 
Henderson,  15  Mass.  319 ;  Perley  v,  Balch, 
23  Pick.  283,  286 ;  Wright  v.  Hart,  18 
Wend.  454 ;  Mooklar  v.  Lewis,  40  Ind.  1 ; 
McKnight  t;.  Devlin,  52  N.Y.  399,  402; 
Sapona  Iron  Co.  y.  Holt,  64  N.  C.  335 ; 


Myera  i;.  Conway,  62  Ind.  474 ;  Vincent  v. 
Berry,  46  Iowa,  571 ;  Earl  v.  Peck,  64  N. 
Y.  596.] 

(q)  [Shepherd  v.  Temple,  3  N.  H.  455 ; 
Bliss  V.  Negus,  8  Mass.  46;  Perley  v. 
Balch,  23  Pick.  283;  Stone  v.  Frost,  6 
Lansing,  440.  See  Evans  v.  Gale,  21  N. 
H.  245 ;  Mooklar  v.  Lewis,  40  Ind.  1 ;  Day 
V.  Pool,  52  N.  Y.  420 ;  Doance  v.  Dow,  57 
lb.  16,  22 ;  Dill  v.  O'Ferrell,  45  Ind.  268. 
Bat  if  the  goods  are  of  any  value,  such 
defence  cannot  be  made  without  a  return. 
Perley  u.  Balch,  23  Pick.  283.  See  Kin- 
ney V.  Kiernan,  49  N.  Y.  164.  In  Cook  v, 
Gilman,  34  N.  H.  556,  it  was  held  that  a 
party  wishing  to  rescind  a  con-  «^^^, 
tract  on  the  ground  of  fraud 
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without  re-  the  cases  cited  in  the  note  are  authorities  to  the  effect, 

taming  the  ^  ^ 

goods,  or      that  not  only  may  the  breach  of  warranty  be  bo  used  in 

fin  vine  no" 

tice  to  defence,  bat  that  a  direct  action  by  the  buyer  may  be 
^en  or.  maintained  for  damages  for  the  breach,  without  notice 
to  the  vendor,  (r) 

But  his  §  300.  It  has  been  said,  however,  by  eminent  judges, 

dolw raises  ^^^  ^^^  ]W  ^^  ^^®  ^^al  would  no  doubt  be  told,  that 
apresump-  ^j^q  failure  either  to  return  the  goods,  or  to  notify  the 
against  vendor  of  the  defect  in  quality,  raises  a  strong  presump- 
Adam  v  ^^^^  ^^**  *^®  Complaint  of  defective  quality  is  not  well 
Richards,  founded.  («)  In  Adam  v.  Richards  (^)  the  common 
vendor  has  P^^^^  held  that  where  a  horse  had  been  sold  with  ex- 
t?^^b  ^  press  warranty  and  an  agreement  to  take  him  back  if 
the  chattel  found  faulty,  it  was  incumbent  on  the  purchaser  to  re- 
fauity,  it  turn  the  horse  as  soon  as  the  faults  were  discovered^  un- 
retumed  l^ss  the  Seller  by  subsequent  misi-epresentation  induced 
as  d^ect  ^^®  purchaser  to  prolong  the  trial,  (u)  But  the  right 
is  found.       to  retum  a  horse  for  breach  of  warranty  was  held  by  the 

must  restore  what  be  has  receiyed.  If  the  &  Port.  822 ;  Rntter  v,  Blake,  2  Harr.  & 
'  subject-matter  received  is  the  note  of  the  J.  350 ;  Cottle  v.  Wilson,  1  La.  An.  4 ; 
third  person,  and  it  is  not  returned,  it  will  Hills  v.  Bannister,  8  Cowen,  31 ;  Day  v. 
not  be  admissible  to  show  that  the  maker  Pool,  52  N.  T.  416.;  Parks  v.  Morris  Azs 
was  insolvent  and  the  note  worthless,  as  a  &  Tool  Co.  54  lb.  586.] 
ground  of  rescinding  the  contract.  Dixon  (s)  Per  Lord  Ellenborough  in  Fisher  v. 
V.  Paul.  4  U.  C.  Q.  B.  (0.  S.)  327;  Hall  Samnda,  1  Camp.  190;  per  Lord  Lough- 
V.  Coleman,  3  lb.  39 ;  McCollum  v.  borough,  in  Fielder  v.  Starkin,  1  H.  Bl. 
Church,  lb.  356 ;  Gittings  v.  Carter,  49  17 ;  Poulton  v.  Lattimore,  9  B.  &  C.  259  ; 
Iowa,  338 ;  Hess  v.  Toung,  59  Ind.  379.  Prosser  v.  Hooper,  1  Moore,  106 ;  [Boor- 
See  Brewster  v.  Burnett,  125  Mass.  68.]  man  v.  Jenkins,  12  Wend.  566 ;  Thornton 
(r)  Fielder  v.  Starkin,  1  H.  Bl.  17 ;  v.  Wynn,  12  Wheat.  183 ;  Sands  v.  Tay- 
Pateshall  i;.  Tranter,  3  Ad.  &  E.  103;  Ba-  lor,  5  John.  396;  2  Kent,  480;  KeUogg  v. 
chanan  v.  Pamshaw,  2  T.  R.  745;  [Vin-  Denslow,  14  Conn.  411.  But  to  have  this 
cent  V.  Leiand,  100  Mass.  432 ;  Kellogg  effect  the  delay  must  take  place  after  the 
V,  Denslow,  14  Conn.  41 1 ;  Osborne  r.  discovery  of  the  deficiency  in  the  goods. 
TuUer,  lb.  529  ;  Douglass  Axe  Mannf.  Clements  v.  Smith,  9  Gill,  156.] 
Co.  V,  Gardner,  10  Cush.  88 ;  Beebe  v.  (t)  2  H.  Bl.  573. 

Bobert,  12  Wend.  413;  Waring  v.  Mason,  (u)  [The  authority  of  Adam  v.  Bicfa- 
18  lb.  425 ;  Comstock  J.  in  Muller  v.  ards,  cited  in  the  text,  has  been  denied, 
Eno,  14  N.  Y.  602 ;  Thompson  v.  Botts,  and  the  doctrine  of  it  rejected,  in  a  late 
8  Mo.  710;  Milton  v.  Bowland,  11  Ala.  case  in  Massachusetts,  where  it  was  held 
732 ;  Taymon  v.  Mitchell,  I  Md.  Ch.  496 ;  |hat  a  purchaser  may  sustain  an  action 
Carter  v.  Stennet,  10  B.  Mon.  250 ;  Parker  upon  the  warranty,  without  a  retum  of 
t7.  Pringle,  2  Strobh.  242;  Kornegay  v,  the  property  sold,  although  by  the  con- 
White,  10  Ala.  255 ;  Borrekins  v.  Bevan,  tract  of  sale  the  vendor  engaged  that  the 
3  Rawle,  23 ;  CoEzins  t;.  Whitaker,  8,Stew.  article  might  be  returned  if  it  did  not 
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exchequer  not  to  be  aflfected  by  an  accident  to  the  horse   Where  de- 

^  "^        ^  feet  occurs 

after  the  sale  without  any  default  in  the  buyer,  (x)  after  sale. 

§  901.  The  buyer  will  also  lose  his  right  of  returning  goods 
delivered  to  him  under  a  warranty  of  quality,  if  he  has  Buver  loses 
shown  by  his  conduct  an  acceptance  of  them,  or  if  he   returning* 
has  retained  them  a  longer  time  than  was  reasonable  for   ^^^^*  ^J 

o  any  act 

a  trial,  or  has  consumed  more  than  was  necessary  for   equivalent 

,        "^  to  accept- 

testing  them,  or  has  exercised  acts  of  ownership,  as  by  ance, 
offering  to  resell  them,  (2;^)  all  of  which  acts  show  an  agreement 

to  accept  the  goods,  (y)  but  do  not  constitute  an  aban-  ^^^  no*  his 

donment  of  his  remedy  by  cross  action,  or  his  right  to  dies. 
insist  in  defence  upon  a  reduction  of  price,  (z) 

§  902.  The  buyer's  right  to  insist  on  a  reduction  of  price  on 
the  ground  of  breach  of  warranty  cannot  be  made  avail- 
able if  he  has  given  a  negotiable  security  for  the  price,  not  set  up 
and  the  action  is  brought  on  the  security.  He  is  driven  warranty 
in  such  a  case  to  a  cross  action  as  his  only  remedy.  The  [°  a^ne"o- 
reason  is  that  the  law  does  not  permit  an  unliquidated  '^*^^® »®" 
and  uncertain  claim  to  be  set  up  in  defence  against  the  given  for 
liquidated  demand  represented  by  a  bill  or  note,  (a) 

fulfil  the  contract    Douglass  Axe  Manuf .  Cameron,  1  C.  &  M.  832 ;  [Smith  v.  Mayer, 

Co.p.Gardner,  lOCnsh.  88;  McCormicki7.  3  Col.  207;  Atkins  v.  Cobb,  56  Ga.  86; 

Danville,  36  Iowa,  645  ;  Seigworth  v.  Lef-  Ferguson  v.  Hosier,  58  Ind.  438 ;  Defen- 

fel,  76  Penn.  St.  476 ;  Aultman  v.  Thierer,  baugh  v.  Weaver,  87  111.  132 ;  Dounce  v. 

34  Iowa,  272.    In     Marshall  v.  Perry,  Dow,  57  N.  Y.  16;  Parks  v.  Morris  Ax 

67  Me.  78,  the  plaintiff  claimed  that  there  Co.  54  lb.  586;  Day  v.  Pool,  52  lb.  416  ; 

was  a  usage  in  Portland,  where  the  sale  Zuller  v.  Rogers,  7  Hun,  540 ;  Nichols  v. 

was  made,  by  which,  if  there  was  a  war-  Townsend,  lb.  375 ;  Gurney  v.  Atlantic 

ranty  and  a  breach  of  it,  the  defendant  was  Ry.  Co.  58  N.  Y.  358  ;  Mulier  v.  Eno,  14 

bound  to  return  the  goods  within  a  rea-  lb.  597.    There  are  New  York  decisions 

sonable  time  after  receiving  them,  or  give  which,  as  to  defects  apparent  upon  inspec- 

notice  of  the  breach,  or  he  would  be  pre-  tion,  are  inconsistent  with  the  rule  stated 

duded  from  claiming  any  reduction  in  the  in  the  text.    Dounce  v.  Dow,  64  N.  Y. 

price  on  account  of  the  breach.   It  was  held  411;    Draper    t;.    Sweet,  66    Barb.  145* 

that  if  there  was  an  express  warranty  of  Gautier  v.  Douglass  M'n'f'g  Co.  13  Hun, 

quality,  such  an  alleged  usage  could  not  514,  pp.  524,  525.    See  Mcl'arlin  v.  Boyn- 

be  admitted  to  control  it    See  §  599  a,  ton,  71  N.  Y.  604.] 

anU.^  (a)  See  the  exposition  of  the  law,  and 

(x)  Head  ».  Tattersall,  L.  R.  7  Ex.  7.  citation  of  authorities,  in  Byles  on  Bills, 

(xi)  [Dounce  ».  Dow,  64  N.  Y.  411.]  126,  9th  ed. ;  Agra  &  Masierman's  Bank 

(y)  Ante,  §§  703  et  seq.;  [Wilds  ».  Smith,  v.  Leighton,  L.  R.  2  Ex.  56 ;  36  L.  J.  Ex. 

2  Out.  App.  8,  reversing  Wilds  v.  Smith,  33 ;    [Cripps  r.  Smith,  3  L.  R.  Ir.  277. 

41  U.  C.  Q.  B.  136.]  Such  is  the  Canadian  rule.    Kellogg  p. 

(z)  Mondel   v.  Steel,  8  M.  A  W.  858;  Hyatt,  1  U.  C.  Q.  B.  445;  Georgian  Bay 

Street  v,  Blay,  2  B.  &  Ad.  456;  Allen  v.  Lumber  Co.  t;.  Thompson,  35  lb.  64.    But 

57 
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§  908.  In  relation  to  the  measure  of  damages  which  the  buyer 
Measure  of  i^  entitled  to  recover  for  breach  of  warranty,  the  rules 
damages      ^j,^  substantially  the  same  as  those  which  govern  in  the 

it  has   been  held  in  many  cases  in  the  goods.    Goodwin  v,  Morse,  9  Met  278; 
Defenee  of      ^^^^  States,  that  where  the  Stiles   v.  White,  1 1  lb.   356 ;  Tuitle   v, 
pardaa  ftU-     goods  sold  appear  to   be  of  Brown,  4  Gray,  457  ;  Cotbers  v.  Keever,  4 
tidl0n!tira°'to   ^™o  valae,  and  are  retained  Barr,  168 ;  Shaw  C.  J.  in  Reggio  v.  Brag- 
note  giren       by  the  purchaser,  be  may  still  giotti,  7  Cush.  166,  169 ;  Gray  J.  in  Morse 
orgoodi.        ^^^.^  himself  of  a  frand  in  v,  Hntchins,  103  Mass.  440;   Wright  w, 
the  sale  or  a  breach  of  warranty,  by  way  Roach,  57  Maine,  600 ;  post,  §  903,  note 
of  partial  defence  and  to  rednce  the  dam-  {d).    In  New  Hampshire  it  was  held,  in 
ages,  in  an  action  by  the  payee  on  a  bill  Drew  v.  Towie,  27  N.  H.  412,  that  a  par- 
or  note  given  for  the  price.    Harrington  tial  failure  of    consideration    ^^w  Hamp- 
V.  Stratton,  22  Pick.  610;  Perley  v.  Balch,  may  be  shown  in  defence  to   •hiwcMei. 
23  lb.   283;  Mixer  v.  Cobum,  11  Met.  an  action  on  a  promissory  note,  as  be- 
561;    Westcott  v.    Nims,  4  Cosh.  215;  tween  the  original  parties  to  it,  where  the 
Cook  V,  Castner,  9  lb.  266;  Burnett  v.  amount  to  be  deducted  on  that  account 
Smith,  4  Gray,  50 ;  Stacy  v.  Kemp»  97  can  be  aacertained  by  mere  computation, 
Mass.  166,  168;    Rasberry  v.  Moye,  23  but  it  is  otherwise  where  such  amount 
Miss.  320;   Burton  t;.  Stewart,  3  Wend,  depends  upon  the  ascertainment  of  nn- 
236;     Spalding    v,    Vandercook,   2    lb.  liquidated  damages.    In  Riddle  v.  Gage, 
431 ;  Cobum  v.  Ware,  30  Maine,  202 ;  37  N.  H.  519,  which  was  an  action  upon  a 
Sbepley  J.  in  Hammatt  v,  Emerson,  27  note  for  a  certain  sum,  giTen  for  the  price 
lb.  323, 324;  Hitchcock  v.  Hunt,  28  Conn,  of  several  different  articles  of  machinery, 
843;  Albertson  v.  Halloway,  16  Ga.  377;  it  appeared  that  the  title  of  the  vendor  to 
Love  V,  Oldham,  22  Ind.  51 ;  McKnight  v,  a  part  of  the  articles  failed,  so  that  they 
Devlin,  52  N.  Y.  399, 402,  and  cases  cited ;  were  taken  from  the  purchaser,  and  it  was 
Hill  V,  Southwick,  9  R.  L  299 ;  Wilson  v,  held,  that  as  there  was  no  specific  price 
King,  83  111.  232 ;  Home  Machine  Co.  v.  fixed  upon  the  different  articles  at  the 
Reber,  66  Ind.  498 ;  Ingram  v.  Jordan,  55  time  of  the  purchase,  but  the  value  of 
Ga.  356  ;  Shook  v.  Singer  MVfg.  Co.  61  those  as  to  which  the  title  failed  was  un- 
Ind.  520;  Bryant  v.  Sears,  49  Iowa,  373;  liquidated,  this  partial  failure  of  consider- 
Fisher  v.  Sharpe,  5  Daly,  214.    And  the  ation  could  not  be  made  available  for  the 
same  defence  is  open  to  the  purchaser  in  reduction  of  the  amount  to  be  recovered 
such  case  against  an  indorsee  of  the  note,  on  the  note.    After  the  above  decisions, 
if  it  was  negotiated  when  it  was  over-  the  law  of  New  Hampshire  was  changed 
due  and  dishonored.    Goodwin  v.  Morse,  by  statute  of  1861,  and  in  Butler  v.  North- 
9  Met.  278 ;    Hammatt  v.  Emerson,  27  umberland,  50  N.  H.  33,  it  was  held  that 
Maine,  308 ;  McKnight  v.  Devlin,  52  N.  the  purchaser  of  goods  by  sample,  which, 
T.  399,  401.    See  Aldrich  v.  Stockwell,  9  on  delivery,  are  found  to  be  of  inferior 
Allen,  45.    The  purchaser,  under  these  quality  to  those  bargained  for,  may  keep 
circumstances,  is  entitled  to  have  so  much  the  goods,  and,  in  an  action  for  the  price, 
deducted  from  the  amount  of  the  note  as  may  show  such  inferiority  in  reduction  of 
the  goods,  by  reason  of  the  defects  in  damages.    See  Burton  i;.  Schermerhom, 
them,  are  worth  less  than  they  would  have  21   Yt.  289;    Pulsifer  v.   Hotchkiss,   12 
been  if  the  defects  had  not  existed ;  but  Conn.  234 ;  Andrews  v,  Wheaton,  23  lb. 
he  is  not  entitled,  as  a  general  rale,  to  a  112  ;    Pierce  v,   Cameron,  7  Rich.   114; 
deduction  of  the  difference  between  the  Hodgskins  v,   Moulton,   100  Mass.  310, 
amount  of  the  note  and  the  snm  which  311.    In  Ca^trall  v.  Fawcett,  2  Brad  well 
the  jury  might  deem  the  true  value  of  the  (Bl.)  569,  it  was  held  that  even  where  a 
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case  of  the  yendor*s  breach  of  his  oblic^ation  to  deliver,   on  breach 

of  wftr~ 

Antey  §  871.    In  Dingle  v.  Hare,  (6)  cited  ante^  §  624,  it  ranty. 
was  held  that  the  jury  had  properly  allowed  the  pur-  ^'"k*®*- 
chaser  the  difference  of  value  between  the  article  delivered  and 
the  article  as  warranted.     And  in  Jones  v.  Just,  ((?)   j^^^^ 
cited  ante^  §  667,  the  same  rule  was  applied,  and  the  J*"*- 
plaintiff  recovered  as  damages  756Z.,  although  by  reason  of  a  rise 
in  the  market  the  inferior  article  sold  for  nearly  as  much  as  the 
price  given  in  the  original  sale,  (rf)     In  Lewis  v.  Peake  Le^.^  ^ 
(«)  the  buyer  of  a  horse,  relying  on  a  warranty,  resold   Pe*^«- 

lecond  note  bad  been  given,  the  first  hav-  Williams,  65  111.  390 ;  Muller  v.  £no,  4 
iDg  been  surrendered,  and  there  was  a  Keman,  597  ;  Sherwood  v,  Sutton,  5  Ma- 
warranty  at  time  of  sale,  it  was  for  the  son,  1;  Wells  v.  Selwood,  61  Barb.  238; 
jarj  to  say  whether  the  contract  of  war*  Sharon  v.  Mosher,  17  lb.  518;  Thornton 
ranty  still  remained  or  was  adjusted  when  v.  Thompson,  4  Grattan,  120;  Monlton  if, 
the  second  note  was  given.  Aultman  p.  Scruton,  39  Maine,  287 ;  Wright  u.  Roach, 
Wheeler,  49  Iowa,  647.  If  the  note  has  57  lb.  600 ;  Bartlett  v.  Blauchard,  13 
passed  into  the  hands  of  an  innocent  Gray,  429 ;  Grose  v.  liennetMiey,  13  Allen, 
holder  for  value  before  maturity,  the  pay-  389  ;  Brown  v.  Bigeluw,  10  lb.  242 ; 
mentof  the  note  to  such  holder  does  not  Worthy  v.  Patterson,  20  Ala.  172;  Woi- 
bar  the  vendee's  claim  for  damages  against  cotl  v.  Mount,  7  Vroom,  262  ;  S.  C.  9 
the  vendor.  Creighton  i;.  Comstock,  27  lb.  496;  Cline  v.  Myers,  64  Ind.  304; 
0.  St.  548.]  Fergnson  v.  Hosier,  58  lb.  438 ;  Horn  t;. 

(6)  7  C.  B.  N.  S.  145;  29  L.  J.  C  P.  Buck,  48  Md.  358;  Zuller  v,  liogers,  7 

144.  Hun,  540;  Van  Wyck  v,  Allen,  69  N.  Y. 

(c)  L.  R.  3  Q.B.  197;  37  L.  J.  Q.  B.  61;    Wyeih    v,    Morris,   13    Hun,    338; 

{d)  [A  warranty  binds  the  party  en-  White  v.  Brockway,  40  Mich.  209  ;  Wing 

What  vendor   tering    into  it,   upon  breach  v.   Chapman,  49  Vt.  33;   The  Aultman 

"^f*/,^°'   thereof,  to  repay  the  differ-  Co.  r.  Hetherington,  42  Wis.  622;  Drake 

mnvaty.       ence  between  the  actual  value  v.  Sears,  8  Oreg.  209 ;  Smith  v.  Green,  1 

of  the  article  sold  and  that  of  an  article  C.  P.  Div.  92.    The  rule  of  damages  is 

such  as  the  article  sold  was  represented  the  same  ia  an  action  for  deceit  in  the 

to  be  at  the  time  and  place  of  delivery,  sale.     Stiles    v.    White,    11    Met.    356; 

Morse  v,  Hutchins,  102  Mass.  439,  440;  Morse  v.  Hutchins,  102  Mass.  439,  440. 

Stiles  V.  White,  11  Met.  356;   Tuttle  v.  Strictly  within    the  rule,   and  a  strong 

Brown,  4  Gray,  457 ;  Reggio  v.  Braggiotti,  illustration  and  application  of  it,  was  the 

7  Gush.  166 ;  Goodwin  v.  Morse,  9  Met.  case  of  Murray  v.  Jennings,   iiomy  v. 

278 ;  Whitmore  v.  South  Boston  Iron  Co.  42  Conn.  9,  in  which  it  ap.   Jennings- 

2  Allen,  52 ;  Cothers  v.  Keever,  4  Barr,  peared  that  the  plaintiff  exchanged  with 

168;  Page  v.  Parker,  40  N.  H.  47 ;  Fisk  the  defendant  a  yoke  of  oxen  for  a  horse. 

V.  Hicks,  31  lb.  535 ;  Edwards  v.  Collson,  The    defendant  fraudulently  represented 

5  Lansing,  324 ;  Woodward  v.  Thacher,  the  horse  as  sound  when  it  was  not  so. 

21  Vt.  580;  Houghton  v.  Carpenter,  40  The  plaintiff  was  guilty  of  no  f rand,  and 

lb.  588 ;  Overbay  v,  Lighty,  27  Ind.  27 ;  would  not  have  made  the  exchange  but 

Street  v.  Chapman,  29  lb.  142;  Booher  for  the  defendant's  representation.    The 

V.  Goldsboroagh,  44  lb.  490;  McClure  v,  action  was  brought  for  the  deceit  in  the 


(e)  7  Taunt.  153. 
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the  animal  with  warranty,  and  being  sued  by  his  vendee,  informed 
Buyer  may   j^jg  yendor  of  the  action,  and  offered  him  the  option  of 

recover  the                    ...  . 

costs  of  de-   defending  it,  to  which  offer  he  received  no  answer,  and 

feoce 

against  his   thereupon  defended  it  himself,  and  failed.     The  com- 
?n certain^    mon  pleas  held  that  the  costs  so  incurred  were  recover- 

cases. 

sale.    The  evidence  showed  that  the  oxen  Braggiotti,  7  Cush.  166, 169.    "  To  allow 
were  worth  a  hundred  dollars ;  and  that  the  to  the  plaintiff  only  the  difference  between 
horse  was  worth  a  hundred  and  twenty-  the  real  value  of  the  property  and  the 
five  dollars,  unsound  as  he  was ;  but  that,  price  which  he  was  induced  to  pay  for  it, 
if  sound,  he  would  have  been  worth  two  would  be  to  make  any  advantage  lawfully 
hundred    and    twenty-five   dollars.     The  secured  to  the  innocent  purchaser  in  the 
court  ruled  that  the  plaintiff  was  entitled  original  bargain  inure  to  the  benefit  of  the 
to  recover  the  difference  between  the  actual  wrong-doer,  and,  in  proportion  as  the  orig- 
value  of  the  horse  and  its  value  if  sound ;  inal  price  was  low,  would  afford  a  protec- 
a^d  that  the  question  was  not  affected  by  tion  to  the  party  who  had  broken,  at  the 
the  fact  that  its  value  as  unsound  was  expense  of  the  party  who  was  ready  to 
greater  than  that  of  the  oxen.    Phelps  J.  abide  by,  the  terms  of  the  contract."  Gray 
said  :  **  In  one  sense  the  plaintiff  would  J.  in  Morse  v,  Hutcbins,  102  Mass.  440 ; 
seem  to  have  suffered  no  damage,  but  the  Tuttle  v.  Brown,  4  Gray,  457.    See  Thorn- 
law  gives  her  the  benefit  of  the  contract,  ton  v,  Thompson,  4  Grattan,  121 ;  Gary  v, 
and  places  her,  with  respect  to  it  and  to  all  Grnman,  4  Hill,  625 ;  Gonistock  t;.  Hutch- 
her  rights  under  it,  in  the  same  position  as  inson,  10  Barb.  211;  Glover  v.  Hutson, 
if  no  fraud  had  been  practised  upon  her,  2  McMulIan,  109 ;  Seibles  v.  Blackwell,  1 
and  as  if  the  horse  was  as  sound  and  valu-  lb.  56  ;  Texada  v.  Camp,  Walker,  150  ; 
able  as  she  had  a  right;  from  the  defend-  Wright  t*.  Roach,  57  Maine,  600;  Booher 
ant's  representations  to  her,  to  believe  it  v.  Goldsborough,  44  Ind.  490 ;  Thome  v. 
was."     The  purchaser  is  not  entitled  to  McVeagh,  75  111.  81.    Interest  is  not  to 
recover  anything  on  the  ground  of  the  be  added  to  the  amount  of  that  differ- 
loss  of  profits  on  the  warranted  article,  ence.    Moulton    v.    Scruton,   39    Maine, 
Lattin  v.  Davis,  Hill  &  Denio,  9 ;  Blanch-  287.    Where  there  has  been  a   Nominal 
ard  V.  Ely,   21    Wend.   342;    Gifford  v.  breach  of  warranty,  nominal   JlJJJ^o 
Belts,  64   N.  C.  62.    If  the  article  sold  damages  are  recoverable  in  an   real  lujary. 
proves  to  be  wholly  wortliless,  then   the  action  thereon,  although  the  plaintiff,  the 
purchaser  shall  recover  what  would  have  purchaser,  acquired  a  profit  on  the  resale 
been  its  value  at  the  time  of  the  warranty,  of  the  goods.    Per  Parke  J.  in  Street  o, 
had  it  been,  in  fact,  what  it  was  warranted  "*  Blay,  2   B.  &  Ad.  456,  458  ;    Brown  v, 
to  be.    **  Prima  facie,  the  price  first  paid  Bigelow,  10  Allen,  242  ;  Medbury  v.  Wat- 
for   the  article  is  good    evidence  of  its  son,  6  Met.  246;  Milton  v.  Rowland,  11 
value  in  one  sense.     But  the  value  is  not  Ala.  732.    The  purchaser  may  recover  for 
the  same  to  both  parties ;  and  no  merchant  a  breach  of  warranty,  although  he  has  re< 
would  make  a  purchase  unleiss  the  goods  sold  the  goods,  and  no  claim  has  been 
bought  were  worth  more  to  him  than  the  made  on  him,  and  he  is  liable  to  none  on 
amount  he  pays  for  them.    In  this  country,  account  of  the  alleged  defect ;  and  in  such 
the  established  rule  in  relation  to  damages  an  action  he  is  not  required  to  prove  the 
in  such  actions  is,  that  the  plaintiff  may  price  at  which  he  resold  the  goods  to  en- 
recover  what  he  can  show  that  he  has  act-  title  him   to  recover.    Muller  v.  £no,  4 
uallylost.  A  subsequent  sale  by  the  vendee  Kernan,  597.     See  Burt  v.  Dewey,  40  N. 
of  the  article  warranted  is  evidence  of  its  Y.  283.] 
value  to  him."    Shaw  C.  J.  in  Heggio  v* 
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able  as  special  damages  against  the  first  vendor.  (/)  In  Randall 
V.  Saper  (^)  the  plaintiflEs  had  bought  barley  from  the  Randall «. 
defendant  as  Chevalier  seed  barley,  and  in  their  trade  as       ^^^' 

_  1  1    .         .  -I  1  •  1      Buvermav 

com  factors  resold  it  with  a  warranty  tliat  it  was  such  recover 
seed  barley.  The  sub-vendees  sowed  the  seed,  and  the  whTch^e  is 
produce  was  barley  of  a  different  and  inferior  kind,  Lay^to^sub. 
whereupon  they  made  claim  upon  the  plaintiffs  for  com-  vendees. 
pensation,  which  the  plaintiflFs  had  agreed  to  satisfy,  but  no  par-, 
ticular  sum  was  fixed,  and  nothing  had  yet  been  paid  by  the 
plaintiffs.  The  difference  in  the  value  of  the  barley  sold  by  the 
defendant,  and  the  barley  as  described,  was  15i.,  but  the  plaintiflFs 
recovered  261L  7s.  6d.,  the  excess  being  for  such  damages  as  the 
plaintiflFs  were  deemed  by  the  jury  liable  to  pay  to  their  sub-ven- 
dees. All  the  judges  of  the  queen's  bench  held  the  damages  to 
the  sub- vendees  to  be  the  necessary  and  immediate  consequence  of 
the  defendant's  breach  of  contract,  and  properly  recoverable.  (^^) 
Wightman  J.,  however,  expressed  a  doubt  whether  these  damages 
were  recoverable  before  the  plaintiflFs  had  actually  paid  the  claims 
of  their  sub-vendees,  but  declined  to  dissent  from  his  brethren  on 
the  point.  (A) 

§  904.     The  damages  recoverable  by  the  buyer  for  a  breach  of 
warranty  may  be  greatly  augmented  when  they  are  the  Damages 
consequence  of  a  fraudulent  misrepresentation   by  the   Sy^fraudu- 
vendor.     Thus,  in  MuUett  v.  Mason,  (z)  the  plaintiff,   J.^p'reTiSrta- 
having  placed  with  other  cattle  a  cow  bought  from  the   tion  by 
defendant,  which  was  fraudulently  warranted  to  be  sound, 
although  known  by  the  vendor  to  be  affected  with  an    Mason, 
infectious  disease,  was  held  entitled   to  recover  as  damages  the 

(/)  [That  is,  the  taxable  costs.    Reggio  v,  Wadleigh,  3  Fairf.  372,  373 ;  Cockerell 

V.  Braggiotti,  7  Cush.  166;   Coolidge  v.  v.  Smith,  1  La.  An.  1.   As  to  the  expenses 

Brigham,  5  Met  68.    Bat  the  plaintiff,  in  incnrred  in  consequence  of  the  unsound- 

sach  case,  cannot  recover  coansel  fees  paid  ness,  as  of  an  animal,  see  Murray  v.  Mer- 

fbr  his  defence.    Reggio  v.  Braggiotti,  7  edith,  25  Ark.  164.] 

Cash.  166;  Leffingwell  v.  Elliott,  10  Pick.  {g)  E.,  B.  &  E.  84;  27  L.  J.  Q.  B.  266. 

204.    But  see  Swett  v.  Patrick,  3  Fairf.  {g^)  [Wolcott  v.  Mount,  38  N.  J.  Law 

9;  and  see,  also,  Fuentis  v.  Caballero,  1  (9  Vroom),  496.] 

La,  An.  27.    In  general,  a  vendor,  on  an  {h)  [Burt  v.   Dewey,  40  N.   Y.    283 ; 

implied  warranty  of  title,  would  not  be  Wolcott  ».   Mount,  7   Vroom,  262,  272, 

liable  to  the  purchaser  on  failure  of  title,  273.] 

for  coste  of  a  previous  defence,  unless  the  (i)  L.  R.   1    C.  P.  559 ;    [Packard  v. 

defence  was  made  for  his  benefit  and  at  Slack,  32  Vt.  9;  Gate  v.  Gate,  50  N.  H. 

his  expense.     Shaw  C.  J.  in  Bucknam  v.  146;  Fultz  v.  Wycoff,  25  Ind.  321 ;  Jeffrey 

Goddard,  21  Pick.  70,  71.    See  Eldridge  v.  Bigelow,  13  Wend.  518.] 
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yalue  of  such  of  his  own  cattle  as  had  died  from  the  disease  com- 
municated to  them  by  the  infected  animal,  (Jc)  the  court  distin- 
Hill©  guishing  the  case  from  Hill  v.  Balls  (?)  on  the  ground 

Balls.  that  in  this  latter  case  there  had  been  no  misrepresenta- 

Damages     tion  to  induce  the  buyer  to  put  a  slandered  horse  in  the 

for  person-  ./  jt  o 

ai  injury  same  Stable  with  others.  In  George  v.  Skivington  (m) 
itjrofthe  it  was  held  that  the  buyer  might  recover  damages  for 
ing  80  •  peTOonal  injury  resulting  to  him  from  the  use  of  a  dele- 
terious compound  furnished  by  a  chemist  and  unfit  for  the  pur- 
pose for  which  h^  professed  to  sell  it.  (n) 

(k)  [Marsh  v.  Webber,  16  Minn.  418.  roe,  218.    See  Ross  v.  Mather,  51  N.  Y. 

And  so  in  a  similar  case  it  was  decided  108.    But  if  an  action   be  bronght  for 

that  if  certain  animals  in  a  drove  are  sold,  fraud  in  the  sale  by  representations  which 

under  a  warranty  that  all  the  animals  in  the  vendor  knew  to  be  false,  the  knowledge 

the  drove  are  free  from  contagious  or  in-  of  the  defect  or  bad  quality  of  the  goods 

fectious  diseases,  the  purchaser  may  re-  must  be    brought  home  to  the  vendor, 

coop  in  damages,  in  an  action  for  the  Bartholomew  v.  Bushnell,  20  Conn.  271  ; 

price,  the  whole  loss  occasioned  to  him  by  Vail  v.  Strong,  10  Vt.  457 ;  Kingsbury  v. 

the  existence  of  such  a  disease  in  the  drove  Taylor,  29  Maine,  508.     Where  the  repre- 

at  that  time,  although  some  of  the  animals  sentations  of  the  vendor  amount  to  a  war^ 

purchased  by  him  did  not  take  the  disease  ranty  of  the  goods  sold,  and  he  knew  the 

until  afterwardii.    Bradley  v.  Rea,  14  Al-  representations  to  be  untrue,  the  purchaser 

len,  20.    See  Ward  v.  Hobbs,  2  Q.  B.  Div.  may  sue  him  either  in  an  action  of  tort  or 

331 ;  3  lb.  150.]  in  contract  on  the  warranty.    See  Hillman 

(/)  2  H.  &N.  299;  27  L.  J.  Ex.  45.  v.  Wilcox,  30  Maine,  170;   Kingsbury  v. 

(m)  L.  R.  5  Ex.  1  ;  29  L.  J.  Ex.  8.  [See  Taylor,  29  lb.  508 ;  Salem  India  Rubber 

Randall  v.  Newson,  2  Q.  B.  Div.  102,  cited  Co.  v.  Adams,  23  Pick.  256;  Lassiter  v. 

and  stated  ante,  §  657  note  {h^).]  Ward,  11  Ired.  443 ;  Mahurin  v.  Harding, 

(n)  [See  Wellington  v.  Downer  Kero-  28  N.  H.  128;  Pierce   v.  Carey,  37  Wis. 

sene  Oil  Co.   104  Mass.  64,  68.    In  an  232.    In  Kingsbury  v.  Taylor,  29  Me.  508, 

action  on  a  warranty,  it  is  necessary  for  it  was  held,  that  where  winter  rye  was  sold 

the  plaintiff  to  prove  clearly  the  breach  for  seed  spring  rye,   and  the  purchaser 

thereof.    But  the  defendant's  knowledge  thereby  lost  bis  crop,  an  action  of  deceit 

of  the  defect  or  bad  quality  of  the  goods  would  not  lie,  unless  the  vendor  knew  it 

need  not  be  proved.    Williamson  v.  Alii-  to  be  winter  rye.    See  Salem  India  Rubber 

son,  2  East,  446;   Carley  v.  Wilkins,  6  Co.  v.  Adams,  28  Pick.  256;    Stone  v. 

Barb.  557 ;  Bartholomew  v.  Bushnell,  20  Denny,  4  Met.  1 51 ;  Emerson  v.  Brigham, 

Conn.  271 ;    Tyre  v.  Causey,  4  Harring.  10  Mass.  197;  Randall  v.  Newson,  2  Q.  B. 

425.    Even  if  the  knowledge  be  charged  Div.  102,  cited  and  stated  anto,  §  657,  in 

in    the    declaration.    House   v.    Fort,    4  note  (i:^).] 
Blackf .  293 ;  Masbie  v.  Crawford,  3  Mon- 
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Flfores  refer  to  Sections. 
"  ABOUT," 

such  a  quantity  —  meaning  of  the  words,  691,  692. 
ACCEPTANCE  OF  GOODS, 
Under  statute  of  frauds^  138. 

acceptance  defined,  1S9,  142. 

distinct  from  receipt,  189,  156. 

acceptance  of  sample  is  sufficient  under  statute,  when  sample  is  part 
of  bulk,  141,  148,  n.  (t), 

but  not,  if  not  received  as  part  of  bulk,  148,  and  n.  (/). 

whether  specimen,  or  part  of  bulk,  is  for  the  jury,  148,  n.  (/). 

may  be  constructive,  144. 

need  not  be  by  vendee  personally,  144,  n.  (^). 

agent  of  both  parties  cannot  make  valid  acceptance,  144,  n.  (/>). 

must  be  in  pursuance  of  previous  agreement,  159,  n.  (y). 

implies  delivery,  187,  n.  (a). 

whether  buyer  has  accepted,  is  fact  for  the  jury,  144,  and  n.  (9). 

when  buyer  does  an  act  of  ownership,  142,  and  n.  (^),  145,  and  as. 
(9I),  (5),  and  (<»),  150,  n.  (rfi). 

acceptance  may  be  effected  by  dealing  with  the  bills  of  lading, 
148. 

acceptance  may  take  place  without  the  buyer's  examining  the  goods, 
149. 

acceptance  informing  the  contract  must  be  distinguished  from  accept- 
ance in  performing  it,  149,  150,  and  n.  (d*). 

vendee  does  not  accept  till  he  has  had  the  means  of  exercising  the 
right  of  rejection,  152-156,  152,  n.  (A;^),  154,  n.  (m),  155,  n.  (p). 
examples,  155,  n.  (0). 

bow  in  case  of  specific  articles,  155,  n.  (0). 

no  act  of  vendor  will  satisfy  statute,  142,  n.  (^). 

acts  of  buyer  must  concur,  142,  n.  (^),  187,  n.  (a). 

mere  words  not  sufficient,  142,  n.  {g), 

mere  delivery  not  sufficient,  142,  n.  {g)» 

mere  possession  by  vendee  not  enough,  150,  n.  (<f^). 

acceptance  may  precede  receipt,  157. 
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FiffDres  refer  to  Sections^ 

ACCEPTANCE  OF  GOODS  —  Continued, 

there  may  be  an  acceptance  of  goods  still  in  possession  of  the  seller, 
186,  n.  (<»). 

how  when  seller  refuses  to  deliver  goods  sold,  claiming  a  lien  for  the 
price,  187,  n.  (c). 

how  when  goods  delivered,  but  title  not  to  pass  nntil  payment, 
188,  n.  (/). 

is  not  sufficient  after  action  brought,  159. 

acceptance  and  receipt  following  contract  of  sale,  14S,  n.  (t). 

when  acceptance  may  precede  delivery,  155,  n.  (o). 

mere  delivery  without  acceptance,  142,  n.  (g). 

test  is,  whether  acceptance  and  receipt  are  in  pursuance  of  previous 
agreement,  159,  n.  (y), 

and  with  intent  to  perform  the  whole  contract,  170,  n.  (9). 

by  carrier,  is  not  acceptance  under  the  statute,  160,  and  n.  (a). 

cases  in  which  court  has  set  aside  verdict  because  not  sufficient  evi- 
dence of  acceptance,  161. 

by  agent,  144,  n.  (/>). 

receipt  by  carrier,  after  acceptance,  sufficient,  160,  n.  (a). 

acceptance  may  be  inferred  from  silence  and  delay,  162  eiseq. 

marking  the  goods  with  buyer's  name,  by  his  consent,  is  acceptance, 
but  not  delivery,  166,  and  n.  (h), 

acceptance  of  part  suffices  under  the  statute  to  prove  the  whole  con- 
tract, even  where  part  of  the  goods  are  not  yet  manufactured,  167, 
170,  n.  (q), 

or  where  the  goods  are  of  different  kinds,  168. 

or  where  the  bargain  is  for  resale  also,  on  certain  conditions,  169,  and 
n.  (p). 

acceptance  and  receipt  prove  the  contract,  though  some  of  its  terms 
may  be  in  dispute,  170.' 

acceptance  and  receipt  of  part  of  the  goods  take  the  case  out  of  stat- 
ute, although  they  take  place  after  the  rest  of  the  goods  are  de- 
stroyed while  in  the  hands  of  the  seller,  91,  n.  (/). 

acceptance  and  receipt  sufficient,  though  they  occur  after  oral  contract 
of  sale,  143,  n.  (t).     (See  Memorandum.) 

acceptance  too  late  after  vendor  hsis  disaffirmed  contract,  156,  171. 

under  conditional  contract  as  to  title,  188,  n.  (/). 
In  performance  of  the  contract,  699. 

buyer  must  fetch  goods  bought,  699. 

what  plaintiflT  must  show  in  an  action  for  goods  sold  and  delivered, 
699,  n.  (a). 

within  a  reasonable  time,  or  he  will  be  responsible  for  default,  700. 

what  is  reasonable  time,  question  of  fact  for  jury,  700. 

where  contract  is  for  delivery  "as  required,"  700. 

buyer  has  right  to  inspect  before  acceptance,  701,  and  n.  (rf^). 

where  goods  are  sold  by  the  yard,  right  to  measure,  702. 

mere  receipt  is  not  acceptance,  703,  704,  n.  (9). 
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ACCEPTANCE  OF  GOODS—  Continued. 

but  becomes  so,  by  delay  in  rejecting,  or  by  act  of  ownership,  708. 

See  704,  n.  {q). 
and  may  be  retracted,  if  samples  false,  650,  667,  705. 
mast  be  of  all  or  none,  of  an  entire  lot,  426,  and  n.  (pi), 
by  purchaser,  need  not  be  shown  in  action  for  price  of  goods  sold 
and  delivered,  when  seller  has  made  delivery  at  place  agreed,  699, 
n.  (a). 
ACCEPTANCE  OF  OFFER, 
force  of,  39,  n.  (c). 

before  retraction  of  offer  completes  contract,  41,  n.  (q), 
time  within  which  may  be  made,  41,  n.  {q). 
what  constitutes,  41,  and  n.  (7). 
must  meet  and  correspond  with  offer,  39,  n.  (c). 
by  whom  may  be  made,  41,  n.  (9). 
various  forms  of,  44,  n.  (a). 
ACCEPTANCE  OF  PROPOSAL.     (See  Assent.) 
ACCOUNT  CURRENT, 

rule  of  appropriation  of  payments  in  accounts  current,  749. 
a  set-off  in  an  ordinary  account  current  is  not  equivalent  to  payment, 
as  in  an  account  stated,  711. 
ACCOUNT  STATED, 

set-off  in  account  stated  is  equivalent  to  payment,  711. 
ACT   OF   GOD, 

when  an  excuse  for  non- performance  of  contract,  570,  n.  (a). 
ACTIONS, 
Personal  against  the  buyer,  758. 
Where  property  has  not  passed^ 

sole  action  of  vendor  is  for  damages  for  non-acceptance,  758. 

reason  of  the  law,  758. 

date  of  the  breach,  759. 

not  changed  by  buyer's  bankruptcy,  759. 

effect  of  buyer's  bankruptcy  after  partial  delivery,  759,  759  a. 

vendor  may  maintain  action  without  completing  contract,  if  buyer 

gives  notice  that  he  will  not  receive  any.  more  goods,  760. 
measure  of  damages,  761.     (See  Damages.) 

vendor  may  sometimes  have  the  right  to  rescind  a  contract  partly  ex- 
ecuted, and  recover  the  value  of  goods  delivered,  763. 
Where  property  has  passed,  764. 

vendor  has  only  a  personal  action  if  the  buyer  has  received  actual 

possession,  764. 
the  action  is  for  the  price,  764,  765,  and  n.  (x). 
and  not  for  rescission  of  the  contract  for  default  in  payment,  764. 
nature  of  bis  personal  action,  764. 
cannot  rescind  because  of  buyer's  bankruptcy,  759,  764. 
where  the  property  has  passed,  vendor  may  recover  on  the  common 
counts,  765. 
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ACTIONS  —  Continued. 

but  declaration  must  be  special  for  not  accepting,  where  property  has 

not  passed,  765. 
also  where  the  payment  is  to  be  made  wholly  or  partially  by  bills, 

and  the  term  of  credit  has  not  expired,  765. 
form  of  remedy  where  vendee  obtains  the  goods  by  fraud  and  the  term 

of  credit  has  not  expired,  483,  n.  (h^),  765,  n.  (z). 
vendor  who  has  received  conditional  payment  in  a  bill  must  account 
for  it  in  suing  for  the  price,  733,  765. 
Personal  action  against    the  vendor.    (See  Avoidance  of  the 
Contract;  Remedies  of  the  Buyer.) 
AGENT.     (See  Principal  and  Agent.) 
AGREEMENT, 

for  sale.    (See  Executory  Agreement.) 

distinction  between    *' agreement"   and  *' bargain"  under  statute  of 
frauds,  245. 
ALIEN  ENEMY, 

sale  to,  illegal,  510. 
»*  ALL  FAULTS,"  sale  with,  477,  477  a,  602,  and  n.  (p). 
ALTERATION, 

of  written  contract  by  subsequent  parol  agreement,  at  common  law, 

216. 
of  memorandum  under   statute  of  frauds,  by  subsequent  parol  agree- 
ment, 216,  and  n.  (r/). 
ordered  by  buyer  in  chattels  made  for  him,  217. 
of  bought  and  sold  notes,  306. 
AMERICAN  LAW,  AND  DECISIONS  UPON, 
when  offer  is  left  open,  64-67. 
critidisms  on  Cooke  v,  Oxiey,  64*,  65,  and  n.  (t),  66. 
assent  by  correspondence,  68,  69,  75. 

executory  agreement,  when  property  is  afterwards  acquired,  83. 
contracts  under  statute  of  frauds — distinction  between  '*  sales"  and 

*'  work  and  labor  and  materials,"  109,  and  n.  (y). 
acceptance  and  receipt  of  goods  under  statute,  140,  179,  181. 
memorandum  in  writing,  254. 

as  to  sales  of  specific  chattels  conditionally,  318-851,  and  notes, 
effect  of  delivery  to  carrier  in  passing  the  property,  362. 
action  for  deceit,  432. 

effect  of  fraud  on  vendor,  in  respect  of  passing  the  property,  451. 
fraud  of  vendor  in  sale  of  a  horse,  482. 
fraud  against  creditors  by  sales  without  delivery,  602. 
illegal  sales,  556. 
as  to  sales  on  Sunday,  65  7,  558. 
as  to  impossibility  as  an  excuse,  570. 
as  to  waiver  of  condition  precedent,  669. 
implied  warranty  of  title,  641. 
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AMERICAN  LAW,   AND   DECISIONS  VFO^  ^  Continued. 
sales  by  sample,  653,  654. 
payment  by  bill  or  notes,  752. 
resale  on  purchaser's  default,  788. 
lien  non-existent  for  charges,  &c.  796. 
stoppage  in  transitu  —  its  legal  effect,  868,  and  n.  (d), 
APPROPRIATION  OF  GOODS, 

in  executory  agreements  for  sale,  854,  n.  (o),  S58  et  seq.    (See  Prop- 
erty IN  Goods.) 
APPROPRIATION  OF  PAYMENTS, 

buyer  has  the  right  to  make  appropriation,  on  payment,  746. 
and  if  money  be  received  by  seller  for  his  account  without  his  knowl- 
edge, he  is  entitled  to  an  opportunity  of  election,  746. 
his  election  may  be  shown  by  circumstances,   747,  and  n.  (n^),  748, 
n.  (z). 
I  rule  of  appropriation  where  account  current  is  kept,  748,  n.  (ti),  749. 

creditor  may  appropriate,  if  debtor  has  not  done  so,  749. 
creditor  may  appropriate  to  a  debt  not  recoverable  by  action,  748,  and 

n.  (x). 
but  he  cannot  appropriate  to  a  debt  created  by  a  prohibited  contract, 

748,  n.  (x). 
effect  of  appropriation  by  creditor,  748,  n.  (x). 
but  it  must  be  an  existing  debt,  and  due,  747,  n.  (n^),  750. 
there  must  be  more  than  one  exbting  debt  to  permit  election,  749. 
creditor's  election  not  determined  till  communicated  to  debtor,  749. 
pro  raid  appropriation  where  gross  sum  is  paid  to  the  agent  of  two 

principals  without  specific  appropriation,  750. 
law  in  France,  758. 
APPROVAL,  sales  on,  595. 
APPROVED  BILLS,  meaning  of,  740. 
ARRIVAL, 

meaning  of,  578,  n.  (Jc). 

sale  **  on  arrival  "  or  "  to  arrive,"  578.     (See  Conditions.) 
ARRIVE, 

sale  of  goods  **  to  arrive,"  578,  and  n.  (k). 
•*AS  REQUIRED  "  delivery,  700. 
"AS  SOON  AS  POSSIBLE."     (See  Time.) 
ASSENT, 

to  sale  may  be  implied  from  acts,  or  conduct,  or  silence,  88. 

only  from  acts  or  expressions  which 
are  communicated  between  the  par- 
ties, 55,  n.  ({). 
must  be  mutual  and  unconditional,  89. 
must  meet  and  correspond  with  offer,  89,  n.  (c). 
nothing  must  be  left  for  future  arrangement,  89,  n.  (c). 
must  be  clear  accession  on  both  sides  to  same  set  of  terms,  89,  n.  (c). 
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ASSENT  —  Continued. 

bindino:  agreement,  "when  mutual  assent  to  certain  terms,  is  evidenced 
in  manner  to  satisfy  statute  of  frauds,  although  more  formal  agree- 
ment is  to  be  executed,  39,  n.  (c). 

mere  compliance  with  proposal  of  one  party  by  another,  effect  of,  39, 
n.  (c). 

offer  of  reward 'acted  on,  39,  n.  (c). 

examples  in  decided  cases,  40. 

counter  proposal  by  other  party,  39,  40. 

letter  of  inquiry  is  not  rejection  of  offer,  40. 

loose  conversation  or  banter,  not  intended  as  an  agreement,  intent  for 
jury,  39,  n.  (/). 

proposer  may  withdraw  offer  before  acceptance,  41. 

promise  to  leave  offer  open  for  acceptance  not  binding  if  without  con- 
sideration, 41,  and  n.  ((f). 

examples,  41-43. 

bidder  at  auction,  may  retract  till  the  hammer  is  down  in  acceptance  of 
his  bid,  42,  471. 

so  also  may  vendor,  42,  43,  471. 

assent  by  correspondence,  40,  n.  (o),  44,  66,  67,  69,  74,  75. 

offer  cannot  be  retracted  after  acceptance  posted,  though  not  yet  known 
to  proposer,  44,  and  n.  (a),  45,  46,  66,  68,  69. 

nor  can  acceptance  be  retracted  after  being  posted,  44,  and  n.  (a),  68, 
69.     See  74,  75. 

when  acceptance  must  be  mailed,  44  n.  (a). 

when  acceptance  duly  mailed  sender  not  responsible  for  delay  in  post 
office,  44  n.  (a). 

an  offer  by  letter  is  a  continuing  offer  till  it  reaches  the  correspondent, 
44,  69. 

when  proposal  retracted  by  second  letter,  before  first  letter  reaches  the 
correspondent,  46,  74. 

assent  to  new  contract  implied,  where  purchaser  retains  goods  sent  not 
conformably  to  the  express  contract,  47,  and  n.  (J). 

assent  to  purchase  for  himself,  iaiplied  against  a  fraudulent  third  person 
who  obtains  possession  of  goods  sold  on  his  false  representations  to  an 
insolvent  buyer,  48. 

assent  of  plaintiff  implied  to  a  sale  of  the  goods,  the  value  of  which  he 
recovers  in  trover,  49. 

assent  not  binding  when  by  mistake  the  parties  were  agreeing  to  dif- 
ferent contract,  50. 

mistake  as  to  the  thing  sold  prevents  mutual  assent,  50,  and  n.  (/). 

rights  of  vendor's  creditors  where  defrauded  vendee  is  willing  to  keep 
the  goods,  50,  n.  (t). 

subject-matter  of  sale  alone  passes,  50,  n.  (0* 

mistake  as  to  price  prevents  mutual  assent,  51. 

so  does  the  expression  of  a  contract  in  such  language  as  to  be  unintel- 
ligible, 52. 
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ASSENT  —  Continued. 

unless  the  mistake  in  the  contract  can  be  rectified,  58. 

assent,  how  iififected  by  mistake  of  one  party  as  to  collateral  fact,  54. 

effect  of  intention  or  motive  of  one  party  not  known  to  the  other,  55, 

and  n.  (f). 
where  the  party  has  induced  another  to  contract  by  manifesting  an  in- 
tention, he  is  estopped  from  denying  the  truth  of   the  intention  as 
manifested,  55,  and  n.  (t). 
mistake  of  buyer  in  motive  inducing  the  purchase,  56. 
mistake  of  vendor  in  showing  wrong  sample,  57. 
mistake  as  to  the  person  contracted  with,  58,  59,  and  n.  (t), 
in  general  not  material,  58.     See  59,  n.  (^). 
but  where  one  party  has  an  interest  in  the  identity  of  the  other, 

a  mistake  in  identity  vitiates  the  apparent  assent,  58,  59. 
as  if  a  party  had  a  set-off  from  which  he  is  excluded,  58,  59, 
and  ns.  («),  (s^),  and  (<). 
mistake  as  to  person  caused  by  fraud,  60. 
conditional  assent,  61. 
civil  law. 

contracts  without  assent,  quasi  contracts,  62. 
American  law. 

criticisms  upon  Cooke  t;.  Oxley,  64-66,  and  ns. 
review  of  the  criticisms,  65,  66. 
bargain  by  correspondence,  in  America,  68. 
offer  cannot  be  withdrawn  unless  the  withdrawal  reaches  the 
party  before  his  letter  of  acceptance  has  been  transmitted,  69. 
civilians  hold  that  offer  may  be  withdrawn  in  such  cases,  70. 
reasoning  of  Pothier,  70. 
not  satisfactory,  71.     See  70,  n.  (u^). 
where  purchase  or  sale  is  ordered  of  an   agent  by  correspondence, 

countermand  is  without  effect  before  it  reaches  agent,  72. 
both  at  common  and  civil  law,  72,  73. 
examples  where  letters  of  acceptance  and  withdrawal  arrived  at  the 

same  time,  74,  75,  and  n.  (c). 
parol  proof  admissible  of  assent  by  plaintiff  to  written  proposal  by  de- 
fendant, under  statute  of  frauds,  253,  and  n.  (I). 
ATTACHMENT, 

sale  of  chattels  under,  7,  696,  n.  (b). 
transfer  of  proceeds  of  property  under,  7,  n.  (rf). 
AUCTION  AND  AUCTIONEERS. 

bidder  may  retract  till  his  bid  is  accepted  by  the  fall  of  the  hammer,  42. 
so  may  vendor,  42,  471. 

auction  sales  are  within  the  statute  of  frauds,  110. 
each  lot  at  an  auction  is  a  separate  sale  under  the  statute,  135,  652. 
said  to  be  no  difference  between  auction  and  ordinary  sale,  135,  n.  (^). 
auctioneer  is  agent  of  both  parties  to  sign  note  or  memorandum  under 
1 7th  section  of  statute  of  frauds,  268. 
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AUCTION  AND  AUCTIONEERS—  Continued. 

but  auctioneer  is  agent  of  vendor  alone  at  a  private  sale,  268. 
his  agency  for  purchasers  at  public  sale  may  be  disproved,  269. 
his  agency  for  buyer  only  begins  when  the  goods  are  knocked 

down  to  the  buyer,  270. 
he  must  act  at  sale  to  bind  purchaser,  268,  n.  (h). 
is  stakeholder  of  deposits  in  advance,  268,  n.  (A), 
auctioneer's  clerk  as  agent  to  sign,  270. 
it  is  a  fraud  on  vendor  to  prevent  others  from  bidding  at  an  auction,  444, 

and  n.  (c). 
but  honest  agreement  among  several  that  one  only  shall  bid  may  be 

valid,  444,  n.  (c). 
effect  of  false  bids  made  by  auctioneer  without  authority  from  seller,  474, 

n.  (r). 
sale  at  auction  with  puffers  is  fraudulent,  444,  n.  (c),  470,  and  n.  (I*), 

474,  n.  (r). 
but  not  always  so,  470,  n.  (k),  474,  n.  (r). 
secret  arrangement  with  bidder,  470,  n.  (k), 
auctioneer  responsible  for  fraud  on  buyer  in  certain  cases,  471. 
auctioneer  may  refuse  to  receive  bids,  472,  n.  (/^). 
auction  sale  *'  without  reserve"  means  that  no  one  shall  bid  in  behalf  of 

owner,  and  that  the  highest  bidder  shall  have  the  goods,  472,  478. 
auctioneer  is  liable  to  the  highest  real  bidder  at  such  sale,  if  he  does  not 

accept  his  bid,  472. 
distinction  between  law  and  equity,  as  to  puffing,  474,  and  n.  (r). 
recent  statute,  30  &  31  Vict,  as  to  puffing,  474. 
when  auctioneer  is  agent  to  receive  payment,  741. 
no  authority  to  receive  acceptance  as  cash,  744. 
auctioneer  receiving  and  selling  stolen  goods  in  ignorance  of  the  fact 

that  they  had  been  stolen,  6,  n.  (&). 
retraction  of  warranty  in  the  printed  catalogue  of  the  sale,  611,  n.  (c). 
AVOIDANCE   OF  THE  CONTRACT.     (See  Failure  of  Conmdkra- 
TiON  ;  Fraud  ;  Illegality  ;  Mistakb  ;  Rrscission.) 

BAILEE.    (See  Estoppel.) 
BAILMENT, 

distinction  between,  and  sale,  2,  and  n.  (t). 
.     BANKRUPTCY, 

of  buyer.    (See  Insolvency.) 

of  party  maJring  false  representations,  effect  of,  438,  n.  (A). 
BARGAIN  AND  SALE  OF  GOODS, 

definition,  1,  and  n.  (a). 

elements  necessary  to  constitute  it,  1,  and  n.  (a). 

form  at  common  law,  3. 

assent  only  required,  8. 

no  matter  how  proven,  8. 
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BARGAIN  AND  SALE  OF  GOODS  —  Continued, 

distinction  between  bargain  and  sale  and  executory  agreement,  3,  92. 

bargain  and  agreement  under  statute  of  frauds,  A, 
245. 
and  bailment,  2,  and  n.  (t). 
(See  Property  in  Goods.) 
BARTER, 

an  exchange  of  goods  for  other  things,  2. 
distinction  between  sale  and  barter,  2,  and  n.  (e), 
BILL  OF  PARCELS, 

parol  evidence  admissible,  to  show  warranty  not  contained  in,  622, 
n.  (p). 
BILLS  OF  EXCHANGE 

taken  in  payment,  729  et  seq.    (See  Payment.) 
if  dishonored,  Tender  may  stop  delivery,  772. 
and  how  far  responsible,  772. 

attached  to  bills  of  lading,  force  of  discounting,  378,  n.  (n^). 
BILLS  OF  LADING, 

clean,  generally  import  that  goods  are  stowed  under  deck,  813,  n.  (/). 
dealing  with  bills  of  lading  may  operate  as  acceptance  by  buyer  under 

statute  of  frauds,  148. 
mode  of  reserving  the  jU8  disponendi  so  as  to  prevent  property  from 

passing  to  buyer  by  delivery  on  ship,  382-399,  and  n.  (I). 
this  may  be  done  even  where  it  is  the  buyer's  own  ship,  and  therefore 

no  freight  is  reserved,  892,  399. 
bill  of  exchange  sent  with,  purchaser  cannot  retain  bill  of  lading  unless 

he  accepts  bill  of  exchange,  399,  n.  (/). 
sale  of  a  cargo  by  bill  of  lading,  591. 
indorsement  not  necessary  to  sale  by,  813,  n.  (c^). 
must  be  delivered  by  vendor  even  before  arrival  of  goods  in  certain 

cases,  688. 
nature  and  effect  of  a  bill  of  lading  at  common  law,  813,  864,  and 
n.  (0. 

both  a  receipt  and  a  promise,  813,  n.  (/). 

parol  evidence  to  contradict  or  explain,  813,  n.  (/). 

when  not  admissible,  813,  n.  (/). 

not  admissible  to  contradict  the  course  of  the 
voyage  expressed  in  the  bill  of  lading,  813, 

not  conclusive  as  to  change  of  title,  813,  n.  (/). 

may  be  explained  by  parol,  813,  n.  (/). 
bills  of  lading  act,  812. 
bill  of  lading  represents  the  goods  even  after  landing  at  the  London 

wharves  undl  replaced  by  the  wharfinger's  warrant,  822. 
if  parts  of  one  set  transferred  to  different  persons,  effect,  822,  and 
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BILLS  OF  LADING  — Continued. 

when  transferred  to  agent  of  vendor,  conveys  a  special  property  enti- 
tling bim  to  stop  in  transitu  in  behalf  of  vendor,  831. 

when  transfeiTcd  to  hondfde  indorsee  for  value,  defeats  vendor's  rights 
of  stoppage  in  transitu,  862,  and  n.  (c),  866,  and  n.  (x). 

may  now  be  transferred  in  pledge  by  factors,  under  the  factors  acts,  863. 

the  transfer  of  the  bill  of  lading  now  transfers  the  contract  as  well  as 
the  goods,  863. 

bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  transferee 
gets  no  more  than  transferor  had,  864,  and  n.  (/),  812,  n.  (c). 

except  that  fraudulent  transferee  can  convey  a  good  title  to  a  bond  fide 
third  person,  864. 

when  indorsement  is  prima  facie  proof  that  the  transfer  was  for  value, 
864. 

when  bill  of  lading  returns  to  possession  of  consignor,  after  having  been 
pledged,  all  the  rights  of  consignor  revive,  865. 

effect  on  vendor's  rights  of  transferring  bills  of  lading  in  pledge,  865, 
866. 

effect  of ,  when  attached  to  draft  drawn  by  shipper  on  consignee,  864, 
n.  (/). 

whether  vendor  bound  to  forward  bill  of  lading  for  goods  not  paid  for, 
388  a. 

transmission  of  as  security  for  antecedent  advances,  399,  n.  (Z). 
BILLS  OF  SALE, 

(See  Documents  op  Title  ;  Indicia  of  Ownership.) 

registration  of,  489. 

bills  of  sale  acts,  489. 

the  law  does  not  affect  the  validity  of  the  sale  between  the  parties,  490. 

conveyances  in  violation  of  the  law  are  voidable,  not  void,  490. 

bond  fide  third  persons  acquiring  title  before  the   fraudulent  sale   is 
impeached  by  creditors  are  protected,  490. 

sheriff  liable  as  a  trespasser  unless  he  show  judgment  and  writ  in  proof 
that  he  is  acting  for  a  creditor,  490. 

second  section  of  the  statute  applies  only  to  trusts  between  vendor  and 
vendee,  491. 

debtor's  discharge  in  bankruptcy  avoids  the  bill  of  sale,  491. 

the  object  of  the  statute,  492. 

cases  cited  showing  the  construction  of  the  law  as  to  the  requisite  des- 
ignation of  the  names  and  residence  of  vendor  and  witnesses,  492, 493. 

trading  company  may  give  bill  of  sale,  493. 

directors  attesting  seal  not  witnesses  under  the  act,  493. 

registry  not  necessary  where  goods  have  been  taken  by  creditor  in  exe- 
cution within  twenty-one  days,  494. 

effect  of  registration  of  second  sale,  where  first  is  unregistered,  495. 

registration  must  be  renewed  every  five  years,  489. 

the  acts  not  applicable  to  ships,  nor  sales  in  the  usual  course  of  business, 
nor  goods  at  sea,  &c.  &c.  496. 
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BILLS  OF  SALE  —  Continued, 

when  machinery  is  governed  by  the  act,  496. 
receipt  hy  husband  to  his  wife's  trustees  not  a  bill  of  sale,  496. 
when  not  alone  sufficient  at  common  law  as  to  third  persons  675,  n.  (d). 
BONA  FIDE  PURCHASER, 

from  a  fraudulent  vendee,  433,  and  n.  (t). 
who  is  such  purchaser,  433,  n.  (t). 
BOOKS  AND  MAPS, 

sold  according  to  prospectus,  607. 
BOUGHT  AND  SOLD  NOTES, 
same  as  contract  notes,  275. 
four  kinds  described,  276. 
broker  does  not  sign  as  agent  of  the  other  party  to  whom  he  delivers  a 

bought  or  sold  note  in  which  the  broker  appears  as  principal,  277. 
great  conflict  of  opinion  in  cases  where  bought  and  sold  notes  and  bro- 
ker's book  vary,  278. 
cases  reviewed,  279-293. 
three  different  opinions  of  Abbott  C.  J.  as  to  the  comparative  effect  of 

the  broker's  entry  and  the  bought  and  sold  notes,  283-286. 
it  is  not  a  variance  between  bought  and  sold  notes  that  one  names  the 

broker's  principals  and  the  other  does  not,  293. 
general  propositions  deduced  from  authorities,  294. 

first,  broker's  signed  entry  is  the  original  contract,  294. 

but  this  entry  may  be  shown  to  be  in  excess  of  the  broker's 
authority,  294,  n.  (u). 
second,  the  bought  and  sold  notes  do  not  constitute  the  contract, 

295. 
third,  but  they  suffice  to  satisfy  the  statute  when  they  correspond, 

296. 
fourth,  either  will  suffice  unless  variance  shown,  297. 
fifth,  where  one  note  is  offered  defendant  may  show  the  other  to 

prove  variance,  298. 
sixth,  rules  where  there  is  variance  between  the  book  and  the 

bought  and  sold  notes,  299. 
seventh,  where  there  is  variance  between  written  correspondence 

and  bought  and  sold  note,  300. 
eighth,  where  there  is  variance  between  the  notes  and  there  is  no 
signed  entry  in  the  book,  301. 

where  note  signed  by  party  varies  from  note  by  broker,  301. 
last,  where  broker  sells  on  credit,  vendor  may  retract  if  dissatis- 
fied with  solvency  of  buyer,  302. 
sold  note  of  broker  of  buyer  only,  303. 

not  a  variance,  where  the  meaning  is  the  same  although  language  dif- 
fers, 304. 
revocation  of  authority  to  sign  the  notes,  305. 

58 
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BOUGHT  AND  SOLD  NOTES  —  Continued. 
fraudulent  alteration  of  note,  806. 
materia]  alteration  even  not  fraudulent,  806. 
BREACH  OF  CONTRACT, 
by  buyer,  869  et  seq. 

seller,  726. 
what  is  the  true  date  of  the  breach  in  a  contract  of  sale,  759. 
not  affected  by  buyer's  bankruptcy,  769. 

rights  and  remedies  of  the  parties  on  breach  of  the  contract,  758. 

(See  Remedies.) 
BROKERS, 

authorized  to  sign  for  both  parties  under  17th  section  of  statute  of 

frauds,  273. 
their  general  authority,  278. 

in  city  of  London  —  legislation  concerning  them,  274  et  seq. 
brokers'  contract  notes,  275. 
brokers'  bought  and  sold  notes,  276  et  seq.    (See  Bought  and  Sold 

Notes.) 
entry  in  broker's  book,  conflict  as  to  its  effect,  278. 
cases  reviewed,  279-298. 
signed  entry  in  broker's  book  constitutes  the  original  contract  between 

buyer  and  seller,  294. 
authority  of,  may  be  revoked  before  signing  bought  or  sold  note,  805.^ 
broker's  clerk,  807.  , 

broker's  personal  responsibility  on  bought  and  sold  note,  242,  248. 
(See  Payment  ;  Principal  and  Agent.) 

C.  F.  AND  L 

meaning  of  initials,  590. 
CAPACITY  TO  CONTRACT.    (See  Parties.) 
CARGO, 

meaning  of  the  term,  commercially,  589. 
sale  of  a,  589,  696,  n.  (c). 
by  master,  18. 
CARRIERS, 

are  agents  of  buyers  to  receive  delivery,  but  not  to  accept  nnder  statute 

of  frauds,  160,  181. 
effect  of  delivery  to  carriers  in  passing  the  property,  160,  n.  (a),  862, 

874. 
their  liability  for  delivery  to  fraudulent  purchasers,  485-488,  442. 
delivery  to  carrier  is  usually  a  compliance  with  the  vendor's  promise  in 

a  contract  of  sale,  181,  698. 
but  vendor  is  bound  to  take  proper  precautions  to  insure  safe  deliver}',  94. 
but  if  the  vendor  agrees  to  deliver  at  a  particular  place,  the  carrier  is 
his  agent,  not  that  of  the  buyer,  698.    (See  Lien  ;    Stoppage  in 
Transitu.) 
actions  against  for  failure  to  deliver,  871,  n.  (jg). 
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CASH, 

sale  for,  135,  320,  n.  ((/)*  562. 
CAVEAT  EMPTOR,  611.     (See  Warranty,  Implied,  of  Quality.) 
CHAMPERTY,  628,  629,  and  n.  {p).    (See  Illegality.) 
CHECK, 

semblej  same  as  cash,  in  payment  to  an  agent,  744. 

but  conditional  if  dishonored,  731. 

may  become  absolute,  although  dishonored,  if  laches  in  holder,  732. 
CHOSES  IN  ACTION, 

sale  of  chose  in  action,  not  within  the  17th  section  of  statute  of  frauds, 
111.    But  see  111,  n.  (a). 
CIVIL  LAW, 

recognizes  quctsi  contracts ,  62. 

where  a  man  supplies  what  is  necessary  for  an  infant  or  an  absentee, 
without  contract,  the  civil  law  implies  one,  62. 

natural  equity  is  the  basis,  62. 

civil  law  on  contracts  by  correspondence,  70. 

not  in  accord  with  common  law,  70. 

views  of  Pothier,  70. 

not  satisfactory,  71.     See  69,  n.  (u^). 

civil  law  same  as  common  law  as  to  orders  for  purchase  by  correspond- 
ence, 72. 

analogy  between  this  and  bargain  and  sale  by  correspondence,  73. 

vendUio  spei  of  the  civilians,  84. 

price  —  rules  at  civil  law,  89. 

as  to  earnest,  195-199. 

effect  of  a  sale  by  the  civil  law,  400  et  seq, 

different  modes  of  entering  into  contracts  at  Rome,  404. 

civil,  praetorian,  and  natural  obligations,  403. 

nexum ;  stipulatioy  expensilaiio ;  and  mutual  consent,  404. 

four  contracts  juru  gentium,  404. 

distinction  between  sales  at  Rome  and  by  the  common  law,  405. 

sale  by  the  civil  law  was  not  a  transfer  of  ownership,  405. 

but  of  possession  only,  405. 

with  warranty  against  eviction,  405. 

what  was  meant  by  eviction,  4(16. 

double  remedy  of  evicted  buyer,  407,  408. 

vendor  bound  as  auctor  to  make  good  his  warranty,  409. 

thing  sold  was  at  buyer's  risk  before  delivery  although  the  property  had 
not  passed,  410. 

modern  French  law  different  from  that  of  ancient  Rome,  412. 

Scotch  law,  413. 

warranty  in  civil  law,  642.     (See  Warranty.) 

payment  by  the  French  law  is  always  conditional  when  a  bill  or  note  is 
taken,  unless  an  unreserved  and  unconditional  receipt  be  given,  753. 

if  such  receipt  be  given,  there  is  a  conflict  of  decisions  whether  the  pay- 
ment is  absolute  or  conditional,  753. 
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CrVIL  LAW  —  Continued. 

payments  are  appropriated  or  '*  imputed  "  in  France  according  to  ex- 
press articles  of  the  Code,  753. 

rules  of  the  Civil  Code  on  this  subject,  755. 

by  Roman  law,  debtor  was  bound  to  pay  without  demand,  if  sum  fixed 
and  date  specified,  755  ;  and  anybody  could  pay  for  him,  756. 

if  not,  creditor  was  bound  to  make  demand,  755. 

acceptilatio  or  fictitious  payment,  757. 

tender,  by  civil  law,  is  quite  different  from  that  at  common  law,  754. 

it  is  effected  in  France  by  paying  the  money  admitted  to  be  due  into 
the  public  treasury,  to  the  credit  of  the  vendor,  754. 

the  rule  was  the  same  at  Rome,  755. 
COIN, 

in  what  kind  of,  tender  must  be  made,  715,  716. 
COLLATERAL  SECURITY, 

duty  of  vendor,  receiving  bill  or  note  as  collateral  security,  737. 
COLORABLE  SALE, 

merely,  not  intended  to  transfer  title,  39,  n.  (/). 
COMMENDATION, 

ordinary,  by  seller,  of  articles  sold,  how  far  allowable,  430,  and  n.  (m). 
COMMISSION  MERCHANT.     (See  Factors  and  Consignees.) 

sale  by,  and  delivery,  after  sale  by  owner  without  delivery,  19,  n.  (y). 

his  duty  on  order  for  goods  at  price  to  cover  cost,  freight,  and  insurance, 
590. 
CONCEALMENT, 

when  amounts  to  fraud,  430,  and  n.  (k),  482,  and  n.  (9). 

(See  Fraud.) 

by  one  who  knows  he  has  no  title  to  the  property  he  is  selling,  627,  and 

n.  (0- 
CONDITIONAL  ASSENT,  61. 
CONDITIONAL  SALE  AND  DELIVERY, 

property  not  to  pass  until  fulfilment  of,  320,  and  n.  (jd),  343-345. 

title  to  the  increase  of  property  so  sold,  320,  n.  (d), 

where  title  in  goods  not  to  vest  until  payment,  320,  n.  (d). 

such  agreement  valid  though  goods  not  then  in  existence,  320,  n.  (d). 

vendor  may  reclaim  goods  where  payment  is  not  made,  even  from  hand 

fide  purchaser,  320,  n.  {<[). 
reason  why  vendor  is  protected  in  such  case,  820,  n.  (d). 
how,  when  goods  are  to  be  disposed  of  at  retail  by  vendee,  320,  n.  (d). 
effect,  as  matter  of  evidence,  of  allowing  vendee  to  assume  dominion,  320, 

n.  (d). 
after  breach  vendor  has  license  to  enter  on  land  of  vendee,  320,  d.  ({/). 
when  vendor  may  maintain  replevin,  320,  n.  (d). 
how,  when  price  is  payable  on  demand,  320,  n.  ((f). 
effect  of  tender  by  original  purchaser,  where  property  is  held  by  his 

bona  fide  vendee,   320,  n.  (rf). 


INDEX.  917 

Flares  refer  to  Sections* 

CONDITIONAL  SALE  AND  DELIVERY  —  Oonltnugd. 

where  purchaser  has  paid  part  of  the  price,  and  seller  has  taken 

back  the  goods,  820,  n.  (d^, 
where  part  of  property  is  destroyed,  part  taken  back,  and  the  rest 

paid  for,  820,  n.  (d), 
where  payment  and  delivery  are  agreed  to  be  concurrent  acts,  820, 
n.  (d). 
when  nothing  said  about  payment,  presumption,  820,  n.  (d). 
sales  for  cash,  820,  n.  (rf),  677,  and  n.  (/). 
payment  by  negotiable  note,  320,  n.  (d),  844. 

goods  obtained  by  vendee  without  giving  contemplated  security,  ven- 
dor's remedy,  320,  n.  (d). 
delivery  in  parcels,  320,  n.  (d). 

where  part  of  goods  sold  for  cash  have  been  delivered,  320,  n.  (d). 
other  conditions,  343-345. 
waiver  of  condition,  820,  n.  (d). 
whether  delivery  is  absolute  or  conditional,  is  question  of  intention,  320, 

n.  (d). 
legislation  on  the  subject  of  conditional  sale  and  delivery,  320,  n.  (d). 
acceptance  and  receipt  under  statute  of  frauds  in  such  sale,  188,  n.  (/). 
difference  between,  and  sale  with  a  right  to  repurchase,  2,  n.  (t),  320, 
n.  (rf). 
CONDITIONS, 

general  principles  and  definitions,  560,  561. 

rules  of  construction  for  distinguishing  between  conditions  and  indepen- 
dent agreements,  561,  n.  (A),  562. 
condition  precedent  may  be  changed  into  warranty  by  acceptance  of  par- 
tial performance,  564. 
condition  precedent  must  be  strictly  performed  before  compliance  with 

contract  can  be  demanded  from  the  other  party,  565. 
agreement  to  make  article  to  satisfaction  of  vendee,  565,  n.  (g). 
waiver  of  conditions  may  be  express  or  implied,  566-569. 
waiver  of  condition  in  conditional  sale,  320,  n.  (d). 
waiver  implied,  when  performance  is  obstructed  by  party  entitled  to  it, 
567. 

or  by  positive  refusal  of  other  party  to  perform  his  part  of  the 

contract,  567,  and  n.  (/)• 
or  by  the  other  party's  incapacitating  himself  from  carrying  out 
the  contract,  567. 
mere  assertion  that  a  party  will  be  unwilling  or  unable  to  comply  with 

his  promise  is  not  a  waiver,  568. 
impossibility  no  excuse  for  non-performance,  unless  the  thing  be  in  its 

nature  physically  impossible,  570,  and  n.  (a),  570  a,  571. 
act  of  Grod  excuses  where  contract  is  in  nature  of  agreement  for  personal 
services,  570,  n.  (a). 

or  where  duty  is  fixed  by  law,  570,  n.  (a). 
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or  where  goods  sold  perish  without  fault  of 
vendor,  before  delivery  570, 670,  a,  571,  n.  (g). 
legal  impossibility  excuses  performance  of  a  condition,  571. 
sale  dependent  on  an  act  to  be  done  by  a  third  person,  574. 
as  valuation  by  a  third  person,  574. 

the  party  who  claims  must  show  compliance  with  the  condition,  575. 
if  valuation  rendered  impossible   by  buyer,  vendor  may  recover  on 

quantum  valebat,  576. 
where  sale  depends  on  happening  of  an  event,  577. 
the  party  bound  is  in  general  to  take  notice  of  the  happening  of  the 

event,  *t  his  own  peril,  577. 
but  if  obligee  has  reserved   an  option  by  which  he  can  control  the 

event,  he  must  give  notice  of  his  own  act  before  the  obligor  can  be 

deemed  in  default,  577. 
sales  of  goods  «*to  arrive"  — cases  reviewed,  578-586. 
rules  of  construction  in  such  sales  deduced  from  the  authorities,  586. 
where  vendor  has  agreed  to  give  notice  of  the  ship's  name  in  sale  '*to 

arrive/'  this  constitutes  a  condition  precedent,  588. 
what  is  meant  by  a  **  cargo,"  589. 
sale  of  cargo  to  arrive  ''as  it  stands,"  585. 

orders  to  purchase  at  a  price  to  cover  cost,  freight,  and  insurance,  590. 
sale  of  cargo  by  bill  of  lading,  591,  696,  n.  (c). 
in  executory  agreements  for  sale,  the  obligation  of  the  vendor  to  deliver, 

and  of  the  buyer  to  accept  and  pay,  are  concurrent  conditions,  592. 
mutual   agreement  for  cross  sales ;   promise  of   each  party  is  not  an 

independent  agreement,  592. 
other  examples  of  concurrent  conditions  in  sales,  592. 
time,  when  of  the  essence  of  the  contract,  is  a  condition  precedent,  598. 
a  sale  by  sample  involves  a  condition  that  buyer  shall  have  a  fair  op- 
portunity to  compare  bulk  with  sample,  594. 
and  he  may  reject  the   sale,  if  this  be  refused  when  demanded  at  a 

proper  and  convenient  time,  594. 
sales  ''on  trial,"  "on  approval,"  "sale   or  return,"  are  conditional 

sales,  595. 
failure  to  return  within  reasonable  time  goods  sold  "  on  trial,"  makes 

sale  absolute,  595. 
question  of  fact  for  jury,  whether  more  was  consumed  than  was  neces- 
sary for  trial,  596. 
nature  and  effect  of  "  sale  or  return,"  597,  598,  599. 
distinction  between  option  to  purchase  and  to  return,  597,  n.  {g). 
sale  or  return  of  goods  consigned  on  del  credere  agency,  598. 
conditions  for  return  of  horses  not  answering  warranty,  599  a. 
sale  by  description  involves  condition   precedent  —  not  warranty,  599- 

606,  610. 
American   cases  decide  that  words  of  description  constitute  warranty, 

600,  n.  (;>). 
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in  sales  of  securities,  condition  is  implied  that  they  are  genuine,  607, 

and  n.  (e). 
it  is  a  question  of  fact  for  the  jury,  whether  the  thing  delivered   is 

really  that  which  buyer  consented  to  purchase,  609. 
reservation  by  vendor  of  right  to  resell  on  buyer's  default  renders  sale 

conditional,  609. 
the  existence  of  the  thing  sold  is  a  condition  of  the  sale,  669. 
where  buyer  bound  to,  property  does  not  pass  even  by  actual  delivery 

till  performance  of,  320,  and  n.  (d). 
goods  sold  for  certain  price,  and  delivered  on  condition  that  title  remain 

in  vendor  until  payment,  S20,  n.  (d). 
vendor  may  reclaim   goods  even   from  hondi  fide  purchaser  from  his 

vendee,  820,  n.  {d). 
reason  of  this,  820,  n.  (d), 
burden  on  vendor  to  show  condition  has  not  been  complied  with,  820, 

n.  (d). 
rights  of  purchaser  who  has  paid  part  and  goods  taken  by  vendor  for 

non-payment  of  balance,  820,  n.  {d). 
where  part  of  the  property  is  destroyed,  part  taken  back,  and  the  rest 

paid  for,  820,  n.  {d). 
to  whom  increase  of  property  sold  on  condition  belongs,  820,  n.  (d\ 
where  payment   and  delivery  are   agreed   to  be  simultaneous,  820,  n. 

(rf),  677,  and  n.  (/). 
goods  sold  on  time  to  be  paid  for  on  delivery  by  note,  delivery  of  note 

condition  precedent,  820,  n.  (d), 
delivery  of  part  of  goods  sold  upon  agreement  that  payment  be  secured 

on  delivery  of  the   balance,  delivery  of  first  part  conditional,  820, 

n.  ((f). 
other  conditions,  848-845. 
waiver  of  condition,  820,  n.  (d), 

whether  delivery  absolute  or  on  condition,  depends  upon  intent  of  par- 
ties to  be  decided  by  jury,  820,  n.  (d), 
CONSIDERATION,  422.    (See  Failure  of  Consideration.) 
illegal,  in  part,  505. 

new  consideration  required  for  warranty  after  sale  completed,  611. 
promise  to  wait  a  fixed   time   for  answer   to  an  offer  of  purchase  or 
.sale  void,  if  without  consideration,  41. 
one  for  different  stipulations,  some  of  which  within  statute  of  frauds, 

whether  any  part  enforcible,  187,  and  n.  {g). 
CONSIGNEE.    (See  Factors  and  Consignees.) 
CONSIGNMENT 

or  sale,  distinction  between,  2,  n.  (i). 
CONTRACT  NOTES.    (See  Bought  and  Sold  Notes.) 
CONVERSION.    (See  Trover.) 


\ 
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CORRESPONDENCE.    (See  Letter.) 

letters  of,  constituting  barg^ain,  are  one  transaction,  40,  n.  (o). 

contracts  made  by,  44,  66  et  seq.,  72-75. 

at  what  stage  contract   by  concluded,  44,  and  ns.  (2),  (a),  45,  45  a, 
66-75. 

Canadian  rule  as  to,  44,  n.  (e). 

offer  open  until  letter   making  it  arrives,  44,  and  n.  (a),  66,  68,  69, 
70,   74,  75. 

acceptance  by  mailing  letter  of  assent,  44,  and  n.  (a). 
hy  doing  the  thing  requested,  45,  n.  (t). 

cases  on  the  subject,  44,  and  n.  (a),  68,  69,  74,  75. 

suggestions  as   to   cause  of  conflicting  decisions  on  contract  hy,  69, 
n.  (u^). 
COST,  FREIGHT,  AND  INSURANCE, 
C.  F.  AND  I., 

meaning  and  effect  of  these  words,  590. 
COVENANTS, 

whether  dependent  or  independent,  a  question  of  intention,  561,  n.  (A)* 

rules  of  construction  for  discovering  intention,  562. 
CREDIT, 

as  to  the  authority  of  an  agent  to  sell  on,  743,  n.  (c). 
CROPS, 

sale  and  delivery  of,  what  is  sufficient,  675,  n.  (d), 

when  sale  of  within  4th  or  17th  section  of  statute  of  frauds,  126,  and 
n.  (y),  128  et  seq. 

crop  not  yet  sown,  181. 

when  mere  accessories  of  the  land,  132. 

what  hre  Jhictus  indusiricUes,  128  et  seq. 
CROSS  SALES, 

mutual  agreement  for,  592. 
CUSTOM  HOUSE, 

effect  of  entry  of  goods  in,  on  the  right  of  stoppage  in  iratmtu,  859, 
and  n.  (q),  859  a. 

DAMAGES.     (See  Remedies  for  Breach  of  Contract.) 

rule  of,  the  same  under  count  for  goods  bargained  and  sold,  and  goods 

sold  and  delivered,  765,  n.  (x), 
general  rule  where  contract  of  sale  is  broken,  is  the  difference  between 

the  contract  price  and  the  market  price  at  the  date  of  the  breach,  758, 

870,  and  n.  (a), 
when  market  price  not  true  criterion,  870,  n.  (a), 
how  market  price  ascertained,  870,  n.  (&). 

(See  Market  Price.) 
measure  where  vendee  has  paid  the  purchase  money,  870,  n.  (b). 
rule  where  vendee  has  been  forced  to  take  up  his  note  in  third  party's 

hands,  the  goods  not  having  been  delivered,  870,  n.  (&). 


INDEX.  921 

Figures  refer  to  Sectioiis. 

DAMAGES—  Con/mutfJ. 

when ,  on  seller's  failure  to  deliver,  purchaser  is  unable  to  procure  goods 
of  same  kind  and  is  obliged  to  substitute  another  kind  of  goods,  876  (a). 

what  is  the  date  of  the  breach,  759. 

not  changed  by  buyer's  bankruptcy,  759. 

where  the  buyer  has  interrupted  the  execution  of  a  contract  for  goods 
ordered  by  him,  the  vendor's  measure  of  damages  is  such  sum  as  will 
put  him  in  the  same  position  as  if  permitted  to  complete  the  contract, 
760. 

by  special  contract,  vendor  may  have  a  right  to  recover  the  whole  price 
of  goods,  though  the  property  remains  vested  in  himself,  762. 

where  vendor  refuses  delivery  after  dishonor  of  bills  received  in  pay- 
ment, he  is  liable  only  for  nominal  damages,  unless  there  be  a  differ- 
ence between  contract  price  and  market  price,  772. 

and  this,  whether  sale  is  of  speci&c  chattel  or  of  goods  to  be  supplied, 
773. 
A  in  some  cases  vendor  may  consider  contract  rescinded  when  partially 
executed,  and  recover  the  value  of  goods  delivered,  768. 

rule  of,  in  case  of  refusal  to  receive  goods  manufactured  according  to 
order,  763,  n.  (s). 

damages  in  trover,  793.     (See  Trover.) 

what  damages  the  buyer  may  recover  for  failure  to  deliver,  870-884,  and 
note,  876  a,  877,  n.  (t),  882,  n.  («). 

rule  in  Hadley  v,  Baxendale,  871,  and  n.  (r/).  .j 

what  damages  buyer  may  recover  for  conversion  by  vendor,  886. 

what  damages  buyer  may  recover  for  breach  of  warranty  of  quality,  657, 
n.  (1:1),  894-904,  903,  n.  ((l). 

proof  of  fraud  or  breach  of  warranty  in  partial  defence  to  a  bill  or  note 
given  for  the  price  of  goods,  where  goods  are  of  some  value  and  re- 
tained, 902,  and  n.  (a). 

in  cases  of  cross  actions,  one  for  price  of  goods,  and  the  other  for  fraud 
or  breach  of  warranty  in  sale,  898,  n.  (/). 

(See  Remedies  of  the  Buyer.) 
DAYS, 

how  counted,  684.     (See  Time.) 
DECEIT.    (See  Fraud.) 
DEFECT, 

concealment  of,  where  buyer  neglected  to  inspect,  478,  478  a. 

where  usage  requires  damage  to  be  declared,  480. 

as  to  what  patent  defects  are  covered  by  a  general  warranty,  616,  and 
ns.  (e)  and  (/). 
DELAY, 

and  silence  as  proof  of  acceptance  of  goods  under  statute  of  frauds,  162. 

effect  of  delay  in  determining  election,  442. 

receipt  becomes  acceptance  of  goods  delivered  in  performance  of  the 
contract  by  unreasonable  delay  in  rejection,  703. 
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DEL  CREDERE, 

meaning  of  the  term,  748,  n.  (&). 
/  sale  or  return  of  goods  consigned  on,  598. 

del  credere  agent's  authority  to  receive  payments,  is  the  same  as  that  of 
any  other  agent,  743. 
DELIVERABLE  STATE, 

goods  to  be  put  in,  when  title  passes,  318,  819,  and  n.  (c). 
DELIVERY, 

in  instalments,  593,  880. 

at  place  agreed,  acceptance  need  not  be  shown,  168,  n.  (o),  699,  n.  (a). 

used  as  correlative  of  "  actual  receipt,"  675. 

statute  of  frauds  silent  as  to  delivery,  675,  n.  (c). 

must  be  an  actual  or  constructive,  as  against  creditors  and  subsequent 
purchasers,  675,  n.  (d), 

to  one  of  two  buyers,  under  purchases  equally  valid,  effect  of,  675,  n.  (d), 

different  meanings  of  the  word,  674-676,  675,  n.  (&),  768,  801. 

as  applied  to  change  of  possession,  675,  n.  (&).  ^ 

as  to  third  persons,  675,  n.  (d). 

when  bill  of  sale  is  not  alone  good  against  third  persons,  675,  n.  ((f). 

formalities  necessary  upon  rescission  of  bona  fide  sale,  675,  n.  (d), 

in  sale  of  stock,  what  is  good  delivery  as  to  third  persons,  675,  n.  {d). 

vendor's  duty  to  deliver  is  prima  facie  only,  and  may  depend  on  condi- 
tions, 677. 

delivery  usually  conditional  on  payment  of  price,   677,  and  ns.   (/) 
and  (t). 

unqualified  delivery  without  payment,  effect  of,  677,  n.  (/). 
(See  Conditional  Sale  and  Delivery  ;  Conditions.) 

efi*ect  of  sale  on  credit  is  to  pass  title  and  right  of  possession,  677. 

vendor  may  refuse  delivery  notwithstanding  this  right,  on  buyer's  insol- 
vency, 677,  and  n.  (i). 

vendor  not  bound  to  send  goods,  only  to  place  them  at  buyer's  disposal, 
679,  and  n.  (n). 

failure  of  vendee  to  remove  the  goods,  679,  n.  (m^). 

sale  perfected  when  property  so  situated  that  purchaser  may  take  pos- 
session of  it  at  pleasure,  679,  n.  (n). 

actual,  force  of  on  passage  of  title,  331,  n.  (A),  384,  n.  (t). 

by  change  of  possession,  while  site  of  property  remains  the  same,  679, 
n.  (n). 

facts  from  which  jury  may  find  delivery,  315,  n.  (/),  679,  n.  (n). 

where  property  is  at  time  of  sale  in  possession  of  purchaser,  679,  n.  (n). 

where  goods  in  the  hands  of  a  bailee  of  vendor,  675,  n.  (d). 

delivery  of  growing  crops,  675,  n.  (d). 

where  sale  by  one  partner  to  another,  679,  n.  (n). 

where  sale  is  of  goods  on  land  of  seller,  whether  purchaser  has  license 
to  enter  and  take,  679,  n.  (»). 

whether  sheriff  has  right  to  sell  goods  on  defendant's  premises,  679,  n.  (s). 

where  delivery  is  conditional  on  notice  from  buyer,  679. 
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I>EL1  VERY  —  Continued, 

place  of  delivery  in  general  is  that  where  the  goods  are  when  sold,  682, 

and  n.  (a), 
vendor's  duty  when  he  has  undertaken  to  send  goods,  68S. 
where  time  is  not  expressed,  a  reasonable  time  is  allowed,  683,  and  n.  (5). 
parol  evidence  admissible  of  facts  and  circumstances  attending  a  written 

sale  in  order  to  determine  what  is  a  reasonable  time  for  delivery,  683, 

and  n.  (c). 
where  time  is  expressed  in  contract,  684-687.     (See  Time.) 
delivery  after  the  agreed  time,  some  of  the  effects  of,  684,  n.  (g). 
vendor's  duty  of  delivery  comprises  that  of  giving  up  bill  of  lading  when 

rightfully  demanded,  even  before  landing  of  cargo,  688. 
delivery  must  not  be  of  more,  nor  of  less  than  required  by  the  contract, 

689,  and  n.  (y). 
where  delivery  is  of  more  than  the  quantity  bought,  buyer  may  reject 

the  whole,  689,  and  n.  (e^). 
'  where  delivery  is  of  lees,  buyer  may  refuse  it,  690. 
but  if  he  accepts  part,  he  must  pay  for  what  he  keeps,  690. 
where  quantity  is  said  to  be  '^  about "  so  much,  or  '*  more  or  less,'*  or 

"say  about,"  691,  692. 
where  vendor  is  to  send  goods,  delivery  to  common  carrier  suffices,  693. 
where  vendor  contracts  to  deliver  at  a  distant  place,  common  carrier  is 

his  agent,  693. 
but  he  is  not  responsible  for  the  deterioration  necessarily  caused  by  the 

transit,  693,  694,  n.  (u*). 
vendor  is  bound  to  take  the  usual  precautions  to  insure  safe  delivery  by 

carrier,  694. 
agreed  to  be  made  by  manufacturer  of  a  chattel,  after  it  is  finished,  risk 

of  transportation,  694,  n.  (u^). 
vendor  is  bound  to  give  an  opportunity  to  inspect  the  bulk  on  delivery, 

695. 
symbolical  delivery,  696,  and  ns.  (z),  (&),  and  (c). 
of  ponderous  articles,  696,  n.  (h). 
indorsement  and  transfer  of  documents  of  title  are  a  good  delivery  in 

performance  of  the  contract,  696,  and  n.  (c),  697. 
effect  of  transfer  of  carriers*  receipt,  697,  n.  (e). 
vendor  not  entitled  to  charge  buyer  the  cost  of  labor  in  putting  the  bulk 

into  the  buyer's  packages  where  sale  is  by  weight,  and  the  goods  are 

weighed  in  the  packages,  698. 
parol  evidence  admissible  to  show  usage  to  deliver  in  sacks,  grain  sold 

by  the  bushel,  698. 
delivery  which  divests  lien.    (See  Lien.) 

delivery  at  place  agreed  by  seller  is  sufficient  in  an  action  by  him  for 
goods  sold  and  delivered  without  proof  of  acceptance  by  purchaser,  699, 

n.  (a). 
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DELIVERY  ORDER, 
effect  of,  814. 

delivery  order  by  vendor,  if  transferred  to  sub-vendee,  gives  the  latter  no 
greater  rights  than  the  original  purchaser  had,  unless  bailee  has  at- 
torned to  the  sub- vendee,  773,  814. 
unless  vendor  recognizes  it  and  thereby  estops  himself,  778.     (See  Doc- 
uments OF  Title  ;  Lien  ;  Remedies  for  Breach  of  Contract.) 
DELIVERY  WARRANTS.    (See  Documents  of  Title.) 
DESCRIPTION, 

words  of,  when  a  warranty,  600,  and  n.  (/>),  645* 
sale  by,  involves  condition  precedent,  600,  645. 
«  DIRECTLY."    (See  Time.) 
DISAFFIRMANCE, 

of  contract  by  infant,  whether  must  restore  consideration,  27,  n.  (r). 
where  property  used,  wasted,  &c.  27,  n.  (r). 
may  be  exercised  against  bondjide  purchaser,  27,  n.  (r). 
DISEASE, 

warranty  as  to,  in  sale  of  animals,  671,  n.  (u),  904. 
DISTANCE, 

how  measured,  522. 
DOCK  WARRANTS.    (See  Documents  of  Title.) 
DOCUMENTS  OF  TITLE, 

effect  of  sale  by  a  person  holding,  19,  and  n.  (x^). 

possession  of,  with  apparent  right  to  sell,  19,  n.  (or^). 

delivery  by  transfer  of,  696,  and  n.  (c),  809. 

defined  by  4  th  section  of  factors  act,  809. 

include  India  warrants,  dock  warrants,  warehousemen's  certificates  or 

warrants,  as  well  as  bills  of,  lading,  809. 
powers  granted  by  factors  act  to  agents  intrusted  with  documents  of 

title,  809-810. 
indorsement  and  delivery  of  these  documents  do  not  sufiice  to  divest 

vendor's  possession  nor  lien,  814,  815,  and  n.  (m),  823. 
remarks  on  the  different  construction  put  on  these  instruments  by  courts 

and  law-givers,  816,  817,  822,  823. 
qucere  as  to  effect  of  usage,  823,  and  823  a. 

warehouseman  may  demand  surrender  of  his  warrant,  promising  to  de- 
liver goods  *^  on  presentation,"  before  giving  the  goods,  821. 
DRUNKARD, 

not  competent  to  contract  when  incapable  of  understanding  what  he  is 

doing,  30. 
but  is  liable  for  necessaries  sold  to  him  when  in  this  state,  30. 

EARNEST, 

distinct  froni  part  payment,  189,  n.  (a). 

either  will  bind  the  bargain,  190. 
something  of  value  must  be  actually  given  to  constitute  it,  189,  n.  (c), 
19]. 
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EARNEST  —  Continued. 

not  enough  for  purchaser  to  offer  or  tender  or  agree  to 
give  something  in  earnest  or  part  payment,  190,  n.  (jf), 
191. 
given  to  agent,  190,  n.  (g). 
money  deposited  with  third  person  to  be  forfeited,  not  earnest,  196, 

n.  (0- 
civil  law  as  to  earnest,  195. 
two  kinds  of  earnest  under  civil  law,  195,  196. 
•     French  code  as  to  earnest,  200. 
*  whether  giving  earnest  alters  the  property,  355. 
submitted  thatjt  does  not,  357.  • 

ELECTION, 

to  appropriate  goods  to  contract,  359-875. 
to  rescind  contract  on  ground  of  fraud,  442.    (See  Fraud.) 
to  appropriate  payments,  748,  749. 
ELEVATOR, 

sale  of  grain  deposited  in,  whether  transfers  property,  354,  n.  (p), 
EMBLEMENTS.    (See  GrowixXG  Crops.) 
ENEMY, 

sale  to  alien  enemy  void,  510. 
ENGROSSING,  514. 
ENTIRE  CONTRACT, 

when  contract  of  sale  is  entire,  426,  and  n.  (m),  652  a. 

purchaser  cannot  rescind  as  to  part  and  affirm  contract  as  to  rest,  426, 

n.  (m). 
part  voidable  under  statute  of  frauds,  and  the  remainder  good,  whole 

falls,  137,  n.  (jg), 
if  good  part  can  be  separated  from  tliat  which  is  voidable,  it  may  be 

enforced,  137,  n.  (</). 
for  sale  of  goods  and  freight,  137,  n.  (^). 
for  sale  of  real  and  personal  estate,  137,  n.  (^). 
ESTOPPEL, 

principle  on  which  it  rests,  780. 

a  party  inducing  another  to  contract  by  manifesting  an  intention  is  es- 
topped from  averring  that  the  intention  manifested  was  not  the  real 
intention,  55. 
vendor  may  estop  himself  as  against  sub-vendee  from  denying  the  pur- 
chaser's right  to  sell  and  deliver  the  goods,  774. 
and  even  from  denying  that  the  property  in  the  goods  has  passed,  774. 
warehouseman  may  also  estop  himself  from  contesting  his  liability  to 

deliver  to  purchaser  or  sub-vendee,  780,  781,  and  n.  (9^). 
and  thus  make  himself  liable  as  bailee  to  both  parties,  780. 
EVICTION, 

what,  under  civil  law,  406. 

what,  under  common  law,  627,  n.  (i),  628. 
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EVICTION—  Continued. 

warranty  against  in  the  civil  law,  642. 
warranty  against  under  French  Code,  643. 
EVIDENCE, 

parol  evidence  to  affect  written  note  under  statute  of  frauds,  202. 

general  rules  of  common  law  not  changed  by  the  statute,  202. 
at  common  law  parties  might  put  contract  in  writing,  or  refer  to 

existing  writing,  and  would  be  bound  without  signature,  202. 
not  allowed  to  vary  the  writing  by  parol,  202,  and  n.  (a^). 
nor  add  to  it,  202. 

but  might  make  contract  partly  in  writing,  208. 
whatever  is  agreed  on  in  writing  cannot  be  proved  otherwise  than 

by  producing  the  writing,  204. 
writing  forming  admission  by  one  party  must  be  distinguished 

from  the  writing  which  forms  the  contract  of  both,  204,  205. 
statute  of  frauds  not  intended  to  apply  to  cases  of  written  con- 
tract, 208, 
but  to  a  written  note  of  antecedent  parol  contract,  208,  and  n.  (g). 
parol  evidence  admissible  to  show  that  the  note  does  not  contain 
the  whole  bargain,  209,  and  n.  (t). 

or  that  a  price  was  fixed,  and  is  not  mentioned  in  the  note, 

209. 
or  that  it  was  agreed  that  the  merchandise  should  be  in 
good  condition,  209. 
and  plaintiff  cannot  offer  evidence  to  supplement  an  imperfect 

note,  210,  and  n.  (k), 
parol  evidence  not  admissible  to  connect  separate  papers,  211, 

and  n.  (m),  222-226. 
but  admissible  to  identify  subject-matter  of  bargain,  213,  and 
n.  (o). 

confined  to  identity  in  kind,  213,  n.  (o). 
admissible  to  explain  phrases,  213,  n.  (o). 
admissible  only  when  writing  does  not  distinctly  define  the 
article,  213,  n.  (o). 
and  to  show  the  circumstances  and  situation  of  the  parties,  ex- 
plain the  language,  or  show  the  date,  213,  and  n.  (o). 
admissible  to  show  meaning  of  words  according  to  trade  usage, 
213,  and  n.  (o),  215,  and  n.  (6). 

mbtake  in  omitting  goods  in  bought  and  sold  note,  213. 
that  writing  was  only  to  take  effect  conditionally,  214. 
or  to  explain  latent  ambiguity,  214. 
as  to  particular  commercial  usages,  215.     (See  Usage.) 
admissible  at  common  law  to  show  subsequent  agreement  to  alter 

or  annul  the  written  contract,  216. 
but  not  so  admissible  under  statute  of  frauds,  216,  and  n.  (d), 
otherwise  in  some  states,  216,  n.  (d). 
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EVIDENCE  —  Continued, 

admissible  to  show  that  purchaser  ordered  changes  in,  and  addi- 
tions to,  an  article  manufactured  for  him,  217. 
not  admissible  to  influence  damages  by  showing  that  a  higher 
than  market  price  was  fixed,  and  the  cause  of  its  being  so  fixed, 
217. 
whether  admissible  to  show  consent  to  abandon  contract  within 

statute,  218. 
admissible  to  fix. principal  with  responsibility  where  note  is  signed 

by  agent  in  his  own  name,  219,  238-244. 
but  not  to  release  the  agent,  219. 
admissible  to  show  that  agent's  name  was  inserted  by  mistake 

instead  of  principal's,  219. 
bought  and  sold  notes.    (See  Bought  and  Sold  Notes.) 
when  admissible  to  explain  or  contradict  bill  of  lading,  818, 
n.  (/). 

when  not  admissible  for  such  purpose,  818,  n.  (/). 

when  bill  imports  that  goods  are  stowed  under  deck, 
cannot  be  varied  by  contemporaneous  parol  contract, 
813,  n.  (/). 
not  admissible  to  contradict  as  to  course  of  voyage  designated 

in  bill  of  lading,  813,  n.  (/). 
admissible  to  prove  acceptance  by  plaintiff  of  proposal  signed  by 

the  defendant,  under  the  statute  of  frauds,  253. 
parol  evidence  not  admissible  to  prove  fraudulent  representation 

that  a  third  person  is  a  solvent  buyer,  446. 
and  a  representation  by  a  partner  of  the  credit  of  his  firm  is 

governed  by  this  rule,  446. 
parol  evidence  inadmissible  to  prove  a  warranty,  or  extend  its 

terms,  when  sale  is  in  writing,  621,  and  n.  (m). 
admissible  to  show  warranty  when  writing  is  in  the  nature  of  bill 

of  parcels,  &c.,  622,  and  n.  {p). 
admissible  to  prove  the  facts  and  circumstances,  in  order  to  de- 
termine what  was  a  reasonable  time  for  delivery,  when  no 
time  is  fixed  in  the  writing,  688. 
and  to  show  usage  to  deliver  in  sacks  grain  sold  by  the  bushel,  698. 
parol  evidence  of  usage  admissible  to  show,  where  sale  in  writing 
was  on  credit,  that  delivery  was  not  to  be  made  till  payment,  798. 
not  admissible  to  show,  by  way  of  enhancing  damages,  that  an 
extra  price  was  fixed  in  the  written  contract  because  of  the 
promise  of  prompt  delivery,  874. 
EXAMINATION, 

buyer's  right  to,  before  acceptance,  701,  702. 
EXCHANGE, 

difference  between  sale  and,  2,  n.  (e). 

in  form  of  remedy  to  be  adopted  for  breach,  2,  n.  (e). 
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declaration  should  be  special,  2,  n.  (e). 

warranty  of  title  in,  644,  n.  (i). 
EXECUTION, 

intention  to  defeat,  488. 
EXECUTORY  AGREEMENT, 

distinction  between  bargain  and  sale,  and  executory  agreement,  3,  78, 
92,  808  et  seq.      , 

does  not  pass  the  property  in  the  goods,  308.      (See  Property  in 
Goods.) 

converted  into  bargain  and  sale  by  subsequent  appropriation,  858. 

rule  as  to  concurrent  conditions,  592. 

to  sell  goods  not  owned,  when  valid,  82,  and  n.  (5),  542,  542  a. 

FACT, 

mistake  of  as  distinguished  from  mistake  of  law,  419. 
FACTORS  AND   CONSIGNEES, 

factors  acts,  19,  and  n.  (5),  20,  809. 

decisions  under,  810. 

apply  only  to  persons  usually  employed  in  selling,  not  to  a  wharfinger, 

19. 
apply  only  to  mercantile  transactions,  not  to  sales  of  furniture,  &c.  in 

possession  of  a  tenant  or  bailee,  19. 
who  is  an  agent  intrusted  with  goods  under  the  acts,  19,  20. 
agent  intrusted  with  possession  may  pledge,  809. 
both  for  original  and  continuing  advance,  809. 
a  factor  whose  agency  has  been  revoked  cannot  make  valid  pledge,  nor, 

perhaps,  sale,  to  an  innocent  third  person,  even  though  the  goods  re- 
main in  his  hands,  20. 
a  vendee  is  not  a  person  intrusted  as  agent  under  factors  act,  818. 
effect  of  transfer  of  documents  of  title  under  factors  acts,  809  et  seq. 

(See  Documents  of  Title.) 
factor's  possession  of  document  of  title,  intrusted  to  him  through  his  own 

fraud,  is  sufficient  to  enable  him  to  convey  good  title  to  innocent  third 

person,  819." 
factor  whose  authority  has  been  revoked  can  convey  no  title  to  innocent 

pledgee,  although  the  factor  remains  in  possession  of  the  goods,  and 

the  revocation  is  secret,  820. 
factor  buying  goods  on  order  of  his  correspondent  with  his  own  money 

or  credit,  entitled  to  stop  in  transitu,  830.    (See  Principal  and 

Agent  ;  Stoppage  in  Transitu.) 
sale  by  with  delivery,  after  sale  by  owner  without  delivery,  19,  n.  (y), 
FAILURE   OF  CONSIDERATION, 

arising  out  of  innocent  misrepresentation  of  fact,  420,  421,  n.  (r). 
of  law,  422. 
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FAILURE  OF  CONSIDERATION  —  Continued, 
where  vendor  fails  to  complete  a  sale,  423. 
title  fails  after  warranty,  423. 

or  even  without  warranty,  423. 
sale  is  of  forged  notes  or  securities,  423. 

or  shares  in  a  projected  company  not  formed,  424. 
or  bill  invalid  for  want  of  stamp,  424. 
but  not  where  buyer  gets  what  he  really  intended  to  buy,  even  if  worth- 
less, 425,  and  n.  (A), 
partial  failure,  426. 

where  contract  is  entire,  buyer  may  reject  whole  for  partial  fail- 
ure, 426,  and  ns.  (Jc)  and  (m). 
but  not  after  accepting  part,  426. 
where  consideration  is  not  severable,  427. 
FAULTS, 

sale  *'  taken  with  all  faults,"  477,  671,  n.  (u). 
FEME  COVERT,     (See  Husband  and  Wife.) 
FIXTURES, 

sale  of  chattel  to  be  affixed  to  a  freehold  is  not  a  contract  for  the  sale  of 
goods,  108. 
FOREIGN  CONTRACT  OF  SALE, 

governed  in  England  by  statute  of  frauds,  113,  n.  Q), 
when  illegal,  if  smuggling,  511,  and  n.  (u), 
FORESTALLING,  614. 
"  FORTHWITH."     (See  Time.) 
FOURTH  SECTION  OF  STATUTE  OF  FRAUDS, 
what,  113. 

difference  between  and  17th  section,  114. 
what  is  an  interest  in  land  under,  115. 

if  contract  can  by  its  terms  be  performed  within  year,  not  within,  526, 
n.  (c). 
FRAUD.    (See  Statute  of  Frauds.) 
generally,  428. 

renders  contracts  voidable,  not  void,  428. 
definitions  of  fraud,  429. 
no  fraud  unless  party  deceived,  429,  and  n.  (e). 
need  not  have  been  sole  inducement,  429,  n.  Qi). 

presumption  that  fraudulent  representations  were  relied 

on,  429,  n.  (h). 

one  receiving  positive  assurance  of  another,  has  right  to 

rely  on  it,  so  far  as  that  other  is  concerned,  429,  n.  (c). 

elements  of  materiality  of  representation,  429,  n.  («). 

none  without  dishonest  intent,  429,  and  n.  (/)  ;  how  proved,  429,  n.  (/). 

fact  that  defendant  was  misinformed,  not  always  a  justification,  429, 

n.  (/). 
without  damage,  gives  no  right  of  action,  429,  and  n.  (^),  431. 

69 
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concealment  or    silence,   when  amoants  to 

fraud,  480,  and  n.  (ifc),  482,  n.  (q). 
concealment  by  vendor,   knowing  the  fact 
that  he  has  no  title,  627. 
mistaken  belief  may  be  caused  actively  or  passively,  430. 
mere  silence  no  ground  for  attributing  fraud,  4S0.    See  430,  n.  (k), 
unless  the  silent  party  under  some  pledge  or  duty  to  reveal,  430,  and 

n.  (k), 
caveat  emptor  is  general  rule,  430. 
reasonable  diligence  must  be  used  by  party  to  whom  representation  is 

made,  430,  n.  (I). 
application  in  sales  of  land,  430,  n.  (/). 

where  article  sold  is  open  to  inspection,  430, 

and  ns.  (/)  and  (m). 
common  language  of  commendation,  480,  and 

n.  (m). 
statements  of  price  paid  for  property  offered 
for  sale,  or  of  its  value,  how  regarded,  430, 
and  n.  (rri). 
if  buyer  unwilling  to  deal  on  this  basis,  must  exact  warranty,  430. 
fraud  or  negligence  in  performance  of  contract  gives  action  in  tort  for 
damages  to  third  persons  not  parties  to  contract,  431,  and  n.  (p),  482. 
but  no  such  action  on  the  contract  y  482. 
negligence  or  fraud  in  reference  to  articles  sold,  by  which  third  parties 

are  injured,  481,  n.  (/?). 
fraudulent  publications  give  action  in  tort  in  favor  of  any  one  of  the 
public  damaged  thereby,  432. 
On  thk  Vendor,  433. 

its  effect  in  passing  property,  438. 

depends  on  vendor^s  intention  to  pass  ownership,  or  possession  only, 

433. 
renders  contract  voidable  only,  not  void,  483. 
bankruptcy  of  party  making  representation  ;  effect  of,  433,  n.  (A), 
rights  of  third  persons  protected,  if  acquired  before  avoidance,  438, 
and  n.  (t),  443. 

sale  by  fraudulent  vendee  to  bond  fide  pur- 
chaser transfers  good  title,  433,  and  n.  (t). 
who  is  a  bona  fide  purchaser,  433,  n.  (i). 
not  if  vendor  transferred  possession  only,  433. 
vendor  must  sue  on  the  express  contract  or  in  tort,  433,  n.  (A^). 
rights  of  vendor  as  regards  the  goods  themselves,  433,  n.  (t). 
if  fraud  amounts  to  false  pretences,  third  person  not  protected  against 

vendor  who  prosecutes  buyer  to  conviction,  434. 
cases  reviewed  as  to  effect  of  fraud  in  passing  property,  434-443. 
carrier's  liability  to  vendor  for  delivery  to  fraudulent  purchaser,  485- 
437,  442. 
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purchase  of  goods  with  intention  not  to  pay  for  them  fraudulent,  440, 

n.  (c).  ♦ 

cUiter  in  Pennsylvania,  440,  n.  (e). 
not  enough  that  vendee  knew  himself  to  be  insolvent,  440,  n.  (e). 
vendee's  statement  of  his  financial  condition  may  be  of  fact  or  opinion, 

440,  n.  («). 
vendor  may  elect  to  affirm  or  avoid  the  sale,  after  discovery  of  fraud, 

442. 
may  keep  the  question  open  as  long  as  he  does  nothing  to  affirm  the 

contract,  442. 
provided  that  no  innocent  party  has  in  the  mean  time  acquired  an  in- 
terest in  the  property,  and  the  position  of  the  wrong-doer  is  not 

altered,  442. 
the  election  to  rescind  may  be  made  by  plea  in  an  action  brought  by 

the  buyer  against  the  vendor,  442. 
and  no  judgment  is  necessary  to  give  effect  to  the  election  to  rescind, 

443. 
instances  of  fraud  on  vendor,  where  property  does  not  pass,  440,  n. 

(c),  443,  451. 
it  is  fraud  on  vendor  to  prevent  others  from  bidding  at  an  auction  of 

his  goods,  444,  and  444,  n.  (c). 
but  honest  agreement  among  several  that  one  only  shall  bid  may  be 

valid,  444,  n.  (c). 
a  party  making  fraudulent  representations  as  to  the  solvency  of  a 

proposed  buyer  may  be  sued  himself  as  purchaser,  if  he  get  posses' 

sion  of  the  goods  from  the  buyer,  445. 
this  fraud  can  only  be  proved  by  writing,  446. 
even  where  representation  made  by  a  partner  as  to  the  solvency  of  his 

own  firm,  446. 
false  representation  of  buyer  in  order  to  get  goods  cheaper,  447. 
purchaser  not  bound  to  reveal  secret  advantages  of  the  thing,  known 

to  himself,  but  not  to  vendor,  448,  449. 
but  must  not  mislead  vendor,  448. 
On  the  Buyer,  452. 

defrauded  buyer  may  avoid  sale  before  or  after  delivery,  452. 

but  only  if  the  thing  bought  can  be  restored  in  unchanged  condition, 

452,  and  n.  (a), 
principles  which  govern  his  exercise  of  the  right  to  elect  whether  to 

affirm  or  rescind  the  sale,  452,  and  ns.  (a),  (d),  and  (<?). 
party  having  right  to  rescind  entire  contract,  must  rescind  whole  or 

no  part,  452,  n.  (a). 

whether  he  avoid  and  at  the  same  time  recover  damages, 

452,  n.  (a), 
cannot  avoid  contract  and  retain  what  has  been  received, 
452,  n.  (a). 
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FRAUD—  Continued. 

must  restore  what  has  been  received  in  payment,  452,  n.  (a), 
action  of  deceit  remains  to  party  defrauded,  although  he 

cannot  restore  what  he  has  received,  452,  n.  (a), 
affirmance  of  contract  merely  extinguishes  the  right  to  re- 
scind, 452,  n.  (a), 
delay  after  discovery  of  fraud  bars  rescission,  452,  n.  (e). 
false  representations  to  buyer  if  innocently  made  insufficient  to  entitle 

him  to  rescind  on  the  ground  of  fraud,  454. 
rule  in  Alabama,  454,  n.  (k}), 
but  may  give  rise  to  relief  on  the  ground  of  mistake  or  failure  of  con- 
sideration, 420-422. 
or  if  they  amount  to  warranty,  467,  613.     (See  Warranty.) 
statements  known  to  be  false,  presumed  to  have  been  made  to  induce 

the  purchase,  454,  n.  (9). 
false  representation  is  knowingly  made,  when  a  party  states  what  he 

does  not  believe,  even  if  he  have  no  knowledge  on  the  subject,  454. 
or  if  a  person  make  assertions  without  knowledge  as  to  whether  the 

fact  asserted  is  true,  429,  n.  (/),  461. 
concurrence  of  fraudulent  intent  and  false  representation  necessary  to 

constitute  fraud  on  the  buyer,  454,  461. 
conflict  of  opinion  between  queen's  bench  and  exchequer  as  to  the 

nature  of  the  fraud  justifying  an  action  for  deceit,  454-461. 
doctrine  of  the  exchequer  finally  prevails,  460,  461. 
now  settled  that  to  support  an  action  for  false  representation,  it  must 

be  shown  not  only  that  representation  was  falser  but  made  fraud- 
ulently, 461. 
liability  of  principal  for  fraud  of  agent,  455,  n.  (u),  462-466. 
difference  between  decisions  in  exchequer  chamber  and  House  of  Lords, 

464. 
principles  as  stated  by  the  itouse  of  Lords,  467. 
shareholders  defrauded  by  prospectus,  469. 
various  fraudulent  devices  to  cheat  buyer,  470. 
representation  literally  true,  by  which  party  is  deceived  to  his  injury, 

458,  n.  (c). 
puffers  at  auctions,  —  law  on  this  subject,  444,  n.  (c),  470,  and  n.  (k), 

474,  and  n.  (r). 
auctioneer  responsible  for  fraud  on  buyer  where  principal  not  named, 

471.    (See  Auction  and  Auctioneer.) 
telling    falsehoods    about  the  ownership  of    horses  and    reasons    for 

selling  them,  476. 
exaggerating  receipts  of  a  public-house,  476. 
sale   with  *'all  faults,''   where   means  are    used   to   conceal    defects, 

477. 
concealing  defect  where  buyer  neglected  to  inspect,  478,  478  a. 
in  sales  of  pictures,  479. 
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usage  may  impose  duty  on  vendor  to  declare  defects,  480. 

passive  acquiescence  in  buyer's  self-deception,  even  if  known  to  vendor, 

is  not  fraud,  if  vendor  have  done  nothing  to  mislead,  481. 
vendor  cannot  recover  from  buyer,  where  he  has  colluded  with  buyer 

to  defraud  a  third  person,  481. 
defects  known  to  seller,  but  not  disclosed  to  purchaser,  482,  and  n.  (9). 

(See  Concealment.) 
remedy  of  purchaser  who  has  been  defrauded,  452,  and  ns. 
On  Creditors,  483. 

statute  of  Elizabeth,  488,  and  n.  (s). 

semble,  protects  future  creditors,  488. 

Twyne's  case,  484. 

conveyance  fraudulent  or  not,  question  for  jury,  485. 

burden  of  proving,  485,  n.  (u^). 
continued  possession  by  vendor,  force  of,  486,  and  n.  (A), 
notoriety  of  sale  rebuts  presumption  of  fraud,  487. 
no  general  rule,  —  every  case  decided  on  its  own  circumstances,  487. 
intention  to  defeat  execution,  48*8. 

confession  of  judgment  with  intent  to  give  preference,  488. 
bills  of  sale  acts,  489. 

cases  under  the  Canadian  Act,  489,  n.  (q  i). 
contract  in  fraud  of   creditors  not  voidable  between  the  parties,  490, 

and  n.  (r). 
and  voidable,  not  void  as  to  creditors,  490. 
third  persons  acquiring  interest  before  sale  is  impeached  by  creditors, 

protected,  490. 
sheriff  cannot  defend    seizure  under  execution  of  goods  conveyed  by 

bill  of  sale,  unless  he  show  both  judgment  and  writ  in  favor  of  a 

creditor,  490. 
second  section  of  bills  of  sale  act  not  applicable  to  trusts  in  favor  of 

strangers,  491.    (See  Bills  of  Sale.) 
sales  which  disturb  equality  of  distribution  among  creditors,  497. 
return  of  goods  to  unpaid  vendor  by  insolvent  buyer,  498. 
early  cases  sanctioned  such  return  before  act  of  bankruptcy,  499. 
now  only  permissible  if   property  has  not  passed,  or  if  possession  has 

not  been  taken  by  buyer,  799. 
in  America,  decision  in  Harben  v.  Edwards  followed,  502,  and  notes, 
effect  of   possession   retained   by  vendor,   485,  487,  n.  (/*),  502,  and 

n.  (m). 

restored  to  vendor  without  intermediate  change  of  title, 
486,  n.  (A),  502,  n.  (w). 
in  sale  with  intent  not  to  pay,  489,  440,  and  n.  (e). 

case  of  infant,  22,  n.  (t). 
FRAUDS,  STATUTE  OF.     (See  Statute  op  Frauds.) 
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meaning  and  effect  of  the  words,  372,  and  n.  (a^). 
as  to  vendor's  lien,  824. 

ZlZYrl  'f.^Zil't'^'^^^' \     (See  Ghowiko  Crops,  120.) 
FR  UCTUS  NA  TURALES,         )      ^  '        ^ 

FUTURE  DEFECTS, 

warranty  as  to,  623,  and  n.  (jf), 

GAMING, 

sale  as  a  disguise  for  gaming,  542,  542  a. 
GIFT, 

as  distinguished  from  sale,  2,  and  n.  (/). 

parol  gifts  must  be  accompanied  by  delivery,  2,  n.  (/). 

character  of  delivery  required,  2,  n.  (/). 

of  chattels  already  in  hands  of  donee,  2,  n.  (/). 

a  contract,  2,  n.  (/). 

perfected,  not  revocable,  2,  n.  (/). 

of  bond,  without  delivery,  2,  n.  (/). 

of  money,  by  check,  2,  n.  (/). 

by  parol  declaration  of  trust,  2,  n.  (/). 

and  settlements  of  personal  property,  2,  n.  (/). 

of  checks  or  bonds,  2,  n.  (/). 
GOODS, 

to  be  manufactured  when  title  passes,  335,  and  n.  (x). 
GOODS,  WARES,  AND  MERCHANDISE.    (See  Statutk  of  Frauds.) 

what  they  are,  111. 

what  in  different  states.  111,  n.  (a). 

choses  in  action,  shares,  &c.  are  not,  111. 

otherwise  in  some  states.  111,  n.  (a). 

interest  in  invention,  not  goods,  &c.  Ill,  n.  (a). 

growing  crops   to  be  severed  before  property  passes,   are,  118,    126, 

fructus  industriales  are  within   17th  section   of  the  statute  of  frauds, 

120. 
are  they  goods,  &c.  while  still  growing,  126,  n.  (y),  127. 
what  crops  are  fructus  industriales,  1 28  et  seq. 
sold,  when  in  tortious  possession  of  third  person,  6,  n.  (a). 
GROWING  CROPS, 

fructus  ncUurales  and  fructus  industriales  distinguished,  120. 

the  former  are   an  interest  in  land  under  4th  section  of   statute  of 

frauds,  120. 
the  latter  are  chattels  governed  by  17th  section,  121. 

(See  Statute  of  Frauds.) 
intermediate  class,  128. 
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crops  not  yet  sown,  ISl. 

crops  mere  accessories  to  land,  182. 
GROWING  TIMBER.    (See  Timber.) 

sales  of,  how  affected  by  statute  of  frauds,  126,  n.  (y). 

HORSES, 

sale  of  horses  in  market  overt.     (See  Market  Overt.) 

soundness  in  sales  of  horses,  619.    (See  Warranty.) 

telling  falsehood  about  ownership  of,  476. 

conditions  for  return  of  when  not  according  to  warranty,  599  a,  and 
n.  (oi). 
HOUR.    (See  Time.) 
HOUSE,  PUBLIC, 

false  statements  exaggerating  receipts  of,  476. 
HUSBAND  AND  WIFE, 

wife,  her  capacity  to  contract, 

1.  at  common  law,  81. 

unable  to  contract,  81. 

no  separate  existence  during  coverture,  81. 

unable  even  to  contract  for  necessaries,  81.     See  36,  n.  (t), 

her  contract  void,  not  voidable,  81. 

but  there  is  an  exception  to  this  disability  if  husband  is 

civiliter  mortuus,  82. 
when  husband  alien,  resident  abroad,  how,  33,  84. 
when  wife  is  sole  trader  in  city  of  London,  85. 

2.  by  statute, 

protection  order,  86. 
property  act,  1870,  86. 
in  America,  86,  n.  (t). 

3.  in  equity, 

may  contract  so  as  to  bind  her  separate  property,  87. 

IDIOTS.    (See  Lunatics.) 
ILLEGALITY, 

at  common  law,  503. 

sale  void  when  entered  into  for  illegal  purpose,  508. 
illegality  unavailable  in  plea  as  well  as  in  declaration,  504,  and 
n.  (c).  J 

law  leaves  parties  to  illegal  contract  where  it  finds 

them,  504,  n.  (c). 
in  pari  delicto  potior  est  conditio  possidentis^  504,  n.  (c). 
unconscientious  nature  of  the  defence  no  answer  to  it, 
504,  n.  (c). 
defence  of,  prevails  not  to  protect  defendant,  but  as  disability  of 
plaintiff,  504,  n.  (c). 
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cases  of,  where  parties  not  in  pari  delicto,  504,  n.  (c). 

vendor  in  illegal  sale  can  neither  recover  price  nor  reclaim  goods, 

504,  n.  (c).  ,   . 

disability  of  vendor  to  reclaim  avails  purchaser  as  sufficient  title, 

504,  n.  (c),  557,  n.  (z). 
whole  contract  void,  if  part  of  consideration  illegal,  505. 
but  where  two  acceptances  are  given,  one  may  be  recovered  if  the 

other  suffices  to  exhaust  the  illegal  part  of  the  consideration, 

505. 
where  illegal  part  of  contract  can  be  severed  from  the  legal,  505, 

and  n.  (I). 
sale  of  a  thing  innocent  in  itself  is  illegal,  if  vendor  knows  that 

it  is  bought  with  the  intent  to  apply  it  to  an  illegal  purpose, 

506  et  seq. 
no  distinction  on  this  point  between  malum  prohibitum  and  malum 

in  86,  506,  508,  n.  (A),  511,  n.  (u). 
sale  to  a  prostitute,  507. 

an  alien  enemy,  510. . 
smuggling  contracts,  510,  511. 
distinction,  in  sales  made  in  foreign  states  or  countries,  where 

vendor  does  and  where  he  does  not  participate  in  purchaser's 

illegal  purpose,  511,  and  n.  (u). 

as  illustrated  by  decisions  relating  to  sales  of  liquors,  in  the 
different  states,  511,  n.  (u). 
presumption  as  to  legality  of  a  sale  in  another  state  or  country, 

518,  n.  (6),  530,  n.  («)• 
validity  of  sale  to  be  determined  by  law  of  place  where  made* 

530,  n.  («). 

circumstances  indicating  place  of  sale,  530,  n.  (s), 
sales  against  public  policy,  512. 
public  policy  of  different  communities  not  always  the  same,  513, 

and  n.  (6). 
forestalling,  regrating,  engrossing,  514. 
contracts  for  sale  of  offices,  516-518. 
sale  of  pension  illegal,  unless  given  exclusively  for  past  services, 

519. 
sales  in  restraint  of  trade  void  where  party  is  restrained  gener- 
ally, 520. 
restraint  partial,  or  as  to  particular  place,  521,  and  n.  (a), 
mode  of  measuring  the  space  in  such  contracts,  522. 
where  restraint  general  as  to  place,  contract  void,  521,  n.  (a), 

523. 
restraint  as  to  time  unimportant,  524,  525. 
court  will  not  inquire  into  the  adequacy  of  the  consideration  for 

the  restraint,  526. 
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even  if  restraint  be  partial  and  for  good  consideration,  it  will  not 

be  enforced  if  unreasonable,  527. 
but  will  be  reduced  to  what  is  reasonable  by  the  court,  which 

determines  the  point  as  a  matter  of  law,  527. 
if  contract  is  good  when  made,  it  will  not  be  rendered  invalid  by 

subsequent  events,  527. 
sales  of  lawsuits,  champerty,  and  maintenance,  528,  522^,  and 

n.  (;)). 
taking  an  interest  in  litigation  as  a  security  is  not  champertous, 

529. 
by  statute,  530. 

prohibition  by  statute,  express  or  implied  from  the  imposition  of 

a  penalty,  530,  and  n.  («). 
distinction  between    statutes  passed  for  revenue  purposes,  and 

others,  531. 
authorities  reviewed,  532-587. 
general  rules  as  to  the  distinction  deduced  from  the  cases,  538, 

and  n.  (g). 
statute  relative  to  printers,  589. 

to  sales  of  butter,  539. 
to  sales  of  milk,  530,  n.  (s), 
to  sales  of  bricks,  539. 
East  India  trade  acts,  539. 
weight  and  measures  acts,  540. 
game  laws,  540. 

gaming  or  wagering,  541,  542,  and  n.  (o),  542  a. 
whether  time  bargains  for  sale  of  goods  are  wagers,  541,  542, 

542  a. 
the  parties  must  contemplate  the  actual  delivery  and  receipt  of 

the  goods,  542  a, 
but  this  need  not  be  done  by  the  parties  in  person,  542  a. 
tippling  acts,  543. 
decisions  under  tippling  acts,  544. 
cattle  salesmen  in  London,  545. 
sales  of  office,  546. 
contract  that  A.  shall  resign  with  intent  that  B.  shall  get  the 

office,  void,  548. 
deputation  of  an  office  for  price,  ''out  of  the  profits,''  valid,  548. 
decisions  under  the  statutes  relative  to  sales  of  office,  549,  550. 
sale  of  goods  delivered  without  permit,  forbidden,  551. 
sales  on  Sunday  not  void  at  common  law,  552. 
but  made  so  by  statute,  552,  and  n.  (/),  553,  n.  (i&),  557,  558, 

and  n.  (h), 
decisions  under  the  statute,  558,  554. 
rights  of  indorsee  of  note  made  on  Sunday,  557,  n.  (u). 
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how  if  indorsed  on  Sunday,  557,  n.  (u). 

(See  Sunday.) 
sales  of  chain-cables  and  anchors  not  tested  and  stamped,  pro- 
hibited, 555. 
French  law,  559. 

cases  of  illegality  where  parties  are  not  in  pari  delicto^  504, 
n.  (c). 
IMPLIED  WARRANTY.    (See  Title  ;  Warranty.) 
IMPOSSIBILITY, 

as  a  defence  for  breach  of  contract,  570,  and  n.  (a;,  570  a,  571. 
INCREASE  OF  PROPERTY, 

title  to  under  conditional  sales,  S20,  n.  (d). 
INDICIA  OF  OWNERSHIP  OF  PROPERTY. 

(See  Documents  of  Title.) 
effect  of  sale  by  one  intrusted  with,  19,  and  n.  (z^). 
Il^ANT, 

rights  and  liabilities  of  on  contracts,  22  et  seq. 

not  liable  for  purchases,  except  necessaries,  22. 

purchase  not  void,  only  voidable,  22. 

not  liable  at  law  for  fraudulently  representing  himself  to  be  of  full  age, 

22,  and  n.  (i). 

disagreement   among  the  authorities 
upon  this  point  in  American  states, 
22,  n.  (0. 
but  is,  in  equity,  22. 
liable  for  tort  disconnected  from  contract,  22,  n.  (t). 

but  not  where  his  fraudulent  representations  are  substan- 
tially a  part  of  the  contract,  22,  n.  (t). 
infancy  good  defence  to  action  for  deceit  or  false  warranty  in  sale,  22, 

n.  (t). 
liable  in  tort  for  conversion  of  goods  obtained  by  fraud,  22,  note  (t). 
when  vendor  may  retake  goods  sold  to  infant,  22,  n.  (t). 
may  purchase  a  supply  of  necessaries,  23. 
only  liable  for  reasonable  price ;  consideration  always  open  to  inquiry, 

23,  n.  (n). 

although  negotiable  note  given,  23,  n.  (n). 
what  are  necessaries,  23,  and  ns.  (o),  (p),  (r),  (s),  24,  and  ns.  (b)  and 

food,  lodging,  clothing,  tuition,  &c.  23,  24. 

this  word  includes  articles  of  use,  even  though  also  ornamental  or  lux- 
urious, 23. 
it  is  construed  according  to  the  infant's  age,  state,  and  degree,  23. 
examples  from  the  decisions,  24. 

whether  question  of  law  or  fact?  23,  n.  (r),  24,  and  n.  (jf). 
[   whether  evidence  admissible  that  infant  was  already  supplied  ?  24,  and 
n.  (A). 
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married  infant  bound  for  necessaries  for  his  wife  and  children,  25. 

infant  tradesman  not  liable  for  goods  supplied  for  his  trade,  26. 

but  if  he  uses  any  goods  so  supplied  in  his  household,  he  is  liable  for 

what  is  so  used,  26. 
is  purchase  by  infant  tradesman  void  or  voidable  ?  26,  and  n.  (/?). 
may  ratify  contract  after  majority,  27. 

principle  of  such  ratification,  27,  n.  (r). 

whether  must  have  known  not  liable,  27,  n.  (r). 

what  promise  or  acts  amount  to  ratification,  27,  n.  (r),  28, 

effect  of  ratification,  27,  n.  (r). 
ratification  must  be  made  before  action  founded  on  con- 
tract is  brought,  27,  n.  (r). 
whether  must  have  been  in  writing,  27,  and  n.  (s),  28. 
vendor  may  reclaim  goods,  where  infant  avoids  payment  on  ground  of 
infancy,  22,  n.  (i). 

as  to  cases  where  goods  have  been  used  or  wasted  by  in- 
fant, see  22,  n.  (t),  27,  n.  (r). 
whether  infant  avoiding  purchase  may  recover  purchase-money  paid  by 
him,  24,  n.  (/). 

whether  on  avoiding  sale  infant  must  restore  consideration 
received,  27,  n.  (r). 
right  to  avoid  sale  may  be  exercised  against  bond  fide  purchasers,  27, 
n.  (r). 

INSOLVENCY, 

undisclosed  knowledge  of  vendee  of,  not  fraudulent  concealment,  440, 

n.  (c). 
insolvent  buyer  has  no  right  to  rescind  a  sale  and  return  goods  to  the 

unpaid  vendor,  for  the  purpose  of  preferring  the  latter  over  other 

creditors,  498,  499. 
but  he  may  decline  to  complete  a  sale,  if  the  property  has  not  passed, 

600,  601. 
or  may  refuse  to  take  possession,  so  as  to  give  vendor  an  opportunity  for 

stoppage  in  transitu,  500. 
on  buyer's  insolvency,  vendor  may  refuse  delivery  even  if  the  property 

has  passed,  and  the  sale  was  on  credit,  677,  678,  759. 
but  vendor  cannot  rescind  the  contract  because  of  vendee's  insolvency, 
.  764. 
he  may  refuse  further  deliveries  to  buyer's  assignee,  unless  paid  for 

partial  deliveries  made  before  the  bankruptcy,  769,  769  a. 
and  if  bill  received  in  payment  is  dishonored,  vendor  may  stop  de- 
livery, 772. 

his  responsibility  on  so  doing,  722. 
bankrupt's  assignees  cannot  maintain  trover  against  unpaid  vendor  in 

possession,  769. 
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meaning  of,  when  a  ground  of  stoppage  in  transitu,  887,  and  ns.  (k)  and  (/). 

when  must  occur  to  be  available  as  such  ground,  837,  and  n.  (X:).    (See 
Stoppage  in  Trahsitu.) 
INSPECTION,  » 

vendor  must  give  opportunity  to  inspect,  695. 

examples  of  buyer's  right  to  refuse  acceptance  where  fair  opportunity  of 
inspection  refused,  701. 

if  inspection  on  deceptive  sample,  651,  667,  705; 

buyer's  right  of  rejection  after  inspection,  651,  652,  652  a. 
INTENTION 

not  to  pay  for  goods,  fraud,  440,  n.  (c). 
"INTEREST''  IN  PROPERTY, 

sale  of,  whether  in  such  case  separation  is  necessary,  854,  n.  (o). 

JUDGMENT, 

in  trover,  effect  of,  to  pass  title,  49,  and  n.  (r). 
confession  of,  with  intent  to  give  preference,  488. 
JURY, 

to  determine  as  to  reasonable  time,  684,  and  n.  (e),  700. 

word  to  be  inserted  in  blank  in  agreement,  53,  n.  (c). 
whether  goods  sold  infant  are  necessaries,  24,  and  n.  (^). 
acceptance  by  buyer  under  statute  of  frauds,  144,  and  n. 

intent  to  pass  property  by  sale,  811,  n.  (c). 
whether  sale  absolute  or  conditional,  320,  n.  (d), 
whether  sale  fraudulent  or  not,  485. 

whether  thing  delivered  is  really  what  the  purchaser  con- 
sented to  take,  609. 
whether  warranty  was  intended,  613,  and  n.  (m). 
JUS  DISPONENDI,  RESERVATION  OF  THE 
preliminary  observations,  881. 
what  indicates,  892  a. 
is  more  than  a  lien,  899,  n.  (A), 
property  does  not  pass  when  vendor  shows  the  intention  of  reserving  it, 

881. 
vendor  may  retain  hold  on  goods  though  they  be  put  in  transportation, 

882,  and  n.  (a}). 
authorities  reviewed,  382-398. 
making  bill  of  lading  deliverable  to  order  of  consignor  decisive  to  show 

intention  of  reserving  \h6JvLS  disponendi,  390.     See  382,  n.  (a^). 
it  is  a  question  of  fact  for  the  jury  what  was  the  intention  of  the  con- 
signor, 382,  n.  (a*),  890. 
property  may  be  reserved  by  consignor  even  when  he  puts  goods  on  board 

of  consignee's  own  ship,  892. 
rules  deduced  from  the  authorities,  899. 
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first,  delivery  to  carrier  by  buyer's  orders  for  delivery  to  buyer  passes  the 
property,  899,  and  n.  (e). 

second,  where  a  bill  of  lading  is  taken,  the  delivery  to  the  carrier  is  for 
conveyance  to  the  person  named  in  the  bill,  and  not  to  the  vendee, 
unless  he  be  that  person,  899. 

third,  making  bill  of  lading  deliverable  to  order,  of  vendor,  is  almost  de- 
cisive to  prevent  the  property  passing  to  vendee,  in  absence  of  rebut- 
ting evidence,  899. 

fourth,  where  there  is  evidence  to  rebut  the  presumption  arising  from  the 
form  of  the  bill  of  lading,  the  question  is  one  of  fact  for  the  jury,  899. 

fifth,  effect  of  delivery  of  goods  even  on  purchaser's  own  vessel,  may  be 
restrained  by  the  terms  of  the  bill  of  lading,  so  as  to  prevent  property 
from  passing,  899. 

sixth,  where  bill  of  lading  is  inclosed  to  the  buyer,  together  with  a  bill 
of  exchange  for  the  price  of  the  goods,  buyer  acquires  no  right  unless 
he  accepts  the  bill  of  exchange,  899. 

as  to  whether  vendor  is  bound  to  forward  bill  of  lading  for  goods  not 
paid  for,  888  a, 

transmission  of  bills  of  lading  as  security  for  antecedent  advances,  899, 
n.  (Z). 

LADING.    (See  Bills  of  Lading.) 
LAND, 

latent  defect  in,  duty  to  disclose,  in  sale,  480,  and  ns.  (k)  and  (/),  478, 

478  a. 
interest  in  land  governed  by  4th  section  of  statute  of  frauds,  118. 
what  is  an  interest  in  land,  115,  126,  and  n.  (y). 
growing  crops,  when  an  interest  in  land,  and  when  chattels,  120,  121. 
right  to  enter  on  and  cut  timber,  force  of  under  statute  of  frauds,  126 
n.  (y).    (See  Growing  Crops.) 
LAW.    (See  Lex  Loci.) 

mistake  of,  as  distinguished  from  mistake  of  fact,  419. 
LEAP  YEAR,  562. 
LETTER, 

contract  made  by.    (See  Correspondence.) 

of  inquiry  not  rejection  of  offer,  40. 

accepting  offer  duly  mailed,  sender  not  liable  for  subsequent  delay,  44, 

n.  (a), 
containing  order  for  goods,  accepted  by  delivering  the  goods,  45,  n.  (t). 
order  by  letter  complete  when  letter  is  posted,  45,  n.  (i). 
goods  ordered  by,  sent  to  purchaser,  when  and  where  contract  of  sale 
complete,  45,  n.  (f). 
LEX  LOCI, 

validity  of  contract  depends  generally  on  law  of  place  where  made,  113, 
n.  (0. 
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LICENSE, 

to  enter  and  take  goods  sold  on  land  of  seller,  679,  n.  («). 
LIEN,    . 

lien  defined,  796,  and  n.  (a). 

it  extends  only  to  price,  not  to  rent,  charges,  &c.  796. 

American  law  the  same,  796. 

may  be  waived  when  contract  is  formed,  by  sale  on  credit,  797. 

or  by  any  agreement  inconsistent  with  existence  of  lien, 
797,  n.  (g). 
or  abandoned  afterwards,  by  delivery  without  payment,  797. 
change  of  character  of  the  property  by  vendee,  efiects  of,  796,  n.  (a), 
a  sale  on  credit  implies  a  waiver  of  lien,  797. 
but  usage  may  control  this  implication,  798. 

and  parol  proof  of  such  usage  is  admissible  even  in  written  sales,  798. 
lien  waived  by  taking  bill  of  exchange  or  other  security  for  price,  798. 

See  798,  n.  (/). 
delivery  to  iflivest  lien  not  the  same  as  that  to  latisfy  1 7th  section  of  stat- 
ute of  frauds,  799-801. 
depends  on  possession,  798,  n.  (n),  799. 

to  divest  lien  delivery  may  be  actual  or  constructive,  798,  n.  (n). 
delivery  to  divest  lien  not  the  same  as  to  satisfy  statute  of  frauds,  801. 
no  lien  where  goods  were  already  in  possession  of  buyer  at  time  of  sale, 

802. 
lien  not  lost  when  goods  are  in  possession  of  bailee  of  vendor,  till  the 

former  agree  to  become  bailee  of  buyer,  803. 
delivery  to  common  carrier  for  conveyance  to  buyer  divests  lien,  when 

carrier  is  agent  of  buyer,  804. 
delivery  of  part  when  delivery  of  whole,  805. 
always  a  question  of  intention,  805. 
no  case  where  vendor  has  been  held  to  have  delivered  what  remains  in 

his  hands,  by  reason  of  a  previous  partial  delivery,  806. 
effect  of  marking  goods  or  putting  in  packages,  &c.  807. 
buyer  may  be  let  into  possession  as  bailee  of  vendor,  807. 
conditional  delivery,  808. 
delivery  by  transfer  of  documents  of  title,  809. 
factors  acts,  809. 
legal  quays  in  London  act,  811. 
sufferance  wharves  in  London  act,  811. 
bills  of  lading  act,  812. 
bills  of  lading,  their  nature  and  effect,  813. 
delivery  orders,  dock  warrants,  &c.  814-817. 
vendee  is  not  included  in  the  factors  act,  818. 
factor's  transfer  of  document  of  title  valid,  although  obtained  by  fraud, 

when  made  to  bond  fide  third  person,  819. 
revocation  of  factor's  authority  will  operate  to  defeat  rights  of  third 

persons,  although  factor  remains  in  possession  of  the  goods,  and  the 

revocation  is  unknown,  820. 
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delivery  order  for  goods  '^  on  presentation  '  does  not  authorize  bearer  to 
demand  goods  before  surrendering  the  order,  821. 

bill  of  lading  represents  goods  after  landing,  till  they  reach  possession 
of  person  entitled  to  them,  822. 

or  are  replaced  by  wharfinger's  warrant  in  London,  822. 

effect  of  transferring  parts  of  one  set  of  bills  of  lading  to  different  per- 
sons, 822. 

indorsement  and  delivery  of  dock  warrants  and  other  like  documents  of 
title  do  not  suffice  to  divest  vendor's  lien,  823. 

qucere,  whether  proof  of  usage  to  the  contrary  would  avail,  823. 

vendor's  lien  not  lost  by  delivery  f.  o.  b.  if  he  take  or  demand  vessel's 
receipt  in  his  own  name,  702,  824. 

unless  the  vessel  belongs  to  buyer  of  the  goods,  and  vendor  fails  to  re- 
strict the  effect  of  the  delivery  by  the  terms  of  the  receipt,  702,  824. 

lien  revives  in  case  of  goods  sold  on  credit,  if  goods  remain  in  possession 
of  vendor  at  expiration  of  credit,  825.  ^ 

lien  divested  by  tender  of  price,  826. 

also  where  vendor  permits  buyer  to  exercise  acts  of  ownership  over 
goods  lying  on  the  premises  of  a  person  not  bailee  of  the  vendor, 
827. 

right  of  vendee  to  remove  a  lien  on  goods,  627,  n.  (i). 
LORD'S  DAY.     (See  Sunday.) 
LORD  TENTERDEN'S  ACT,  27,  93. 
LOTS,  goods  sold  in  several,  at  same  time,  135,  and  n.  (d), 
LUNATICS,  AND  NON  COMPOTES  MENTIS, 

certain  contracts  of  good,  29,  and  n.  (6). 

capacity  to  purchase,  29,  and  n.  {b), 

imy  show  that  they  did  not  understand  the  bargain  made,  29. 

but  not  if  other  party  was  ignorant  of  the  disability  and  the  contract  has 
been  executed,  29. 

may  purchase  necessaries,  29. 

liberal  construction  of  necessaries,  in  case  of  a  lunatic  having  large 
property,  29,  n.  (c). 

MAINTENANCE  AND  CHAMPERTY,  528,  529,  n.  (jo). 
MANUFACTURE, 

contract  for,  difference  between,  and  sale,  94-109,  and  n.  (y). 

of  an  article  pursuant  to  order,  whether  it  passes  title,  385,  and  n.  (x), 

339  a. 

whether  tender  of  article  manufactured  passes  title,  335,  n.  (x), 

when  title  of  materials  used  in  manufacture  of  chattel  passes  to  vendee, 

340  e<  seq. 

contract  of,  force  of  overseeing  work  and  making  payments  in  instal- 
ments, 351  n.  (m). 
of  article,  appropriation  of,  377,  380. 


.  944  INDEX. 

Figures  refer  to  Sectionfl* 

MANUFACTURE  —  Continued. 

rule  of  damages  against  one  who  refuses  to  take  goods  manufactnred  ac- 
cording to  his  order,  763,  n.  (9). 
of  article  to  satisfaction  of  vendee,  565,  n.  ($). 

MARKET  OVERT, 

sales  in  market  overt  by  one  not  owner  valid,  8. 
when  and  where  held  in  London  and  the  country,  8. 
what  sales  in  market  overt  are  not  valid,  9. 
goods  of  the  sovereign,  9. 
where  buyer  is  in  bad  faith,  9. 

where  sale  is  secret,  or  at  night,  or  begun  out  of  market,  9. 
sale  of  pawns  within  two  miles  of  London,  9. 
where  original  vendor  without  title  obtains  possession  again,  9. 
sale  by  sample  not  a  sale  in  market  overt,  10. 
purchase  by  a  London  shopkeeper  (?),  10. 
vendor  not  protected  by  sale  in  as  regards  true  owner,  8,  n.  (0). 
purchaser  in  market  overt  of  stolen  goods  loses  title  if  true  owner  prose- 
cutes felon  to  conviction,  11. 
but  may  obtain  reimbursement  out  of  the  money  taken  from  the  felon  on 

his  apprehension,  12. 
and  without  such  conviction,  if  the  purchase  was  made  not  in  market 

overt,  18. 
sale  of  horses  in  market  overt,  14. 
statutory  provisions,  14,  15. 

market  overt  in  country  is  an  open,  public,  and  legally  constituted  mar- 
ket, 14. 
what  is  a  legally  constituted  market,  14. 

English  law  respecting  not  adopted  in  the  American  states,  7,  n.  (/). 
MARKET  PRICE, 

where  and  how  far  evidence  of  true  value,  870,  n.  (a), 
when  unnaturally  inflated  by  unlawful  means,  870,  n.  (a), 
how  ascertained,  870,  n.  (b).    (See  Damages.) 
MARKING  GOODS, 

effect  under  statute  of  frauds,  as  acceptance,  166. 

as  delivery,  166,  n.  (A),  815,  n.  (/). 
effect  in  divesting  lien,  807. 
MARRIED  WOMEN.    (See  Husband  and  Wife.) 
MASTERS  OF  SHIPS, 

may  sell  cargo  in  case  of  absolute  necessity,  18. 
deliver  goods  to  vendor  who  stops  in  transitu  at  their  peril,  861. 
and  may  require  indemnity,  or  file  a  bill  of  interpleader,  861. 
MAXIMS  AND  PHRASES, 

Caveat  emptor,  611,  and  n.  (c^). 

Clausulse  inconsuetae  semper  inducunt  snspicionem,  484. 
Conventio  legem  vincet,  796,  n.  (a). 

Datio  possession!  s  qusB  a  venditore  fieri  debet  talis  est  ut  si  quis  earn 
possessionem  jure  avocaverit,  tradita  possessio  non  intelligatur,  642. 
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MAXIMS  AND  PHRASES  —  Continued. 

De  minimis  non  curat  lex,  107. 

Dies  interpellat  pro  homine,  755. 

Ex  turpi  causS  non  oritur  actio,  504. 

Expressura  facit  cessare  taciturn,  649,  666,  798. 

Haud  enim  decipitur  qui  scit  se  decipi,  429. 

Ignorantia  juris  neminem  excusat,  419. 

In  pari  delicto  potior  est  conditio  possidentis,  504,  n.  (c). 

Lex  neminem  ad  vana  cogit,  56  7. 

Licet  dispositio  de  interesse  futuro  sit  inutilis,  tamen  potest  fieri  decla-* 
ratio  praecedens,  quse  sortiatur  effectum,  interveniente  novo  actu,  80. 

Nemo  dat  quod  non  habet,  6. 

Nemo  ex  alterius  facto  praegravari  debet,  70. 

Novus  actus  interveniens,  80,  and  d.  (/). 

Omne  majus  continet  in  se  minus,  717. 

Persona  conjuncta  sequiparatur  interesse  proprio,  25. 

Prsesentia  corporis  tollit  errorem  nominis,  50  n.  (t). 

Quod  natura  fieri  non  concedit,  570. 

Recipitur  in  modum  recipientis,  748,  n.  (x). 

Simplex  commendatio  non  obligat,  430,  614. 

Solvitur  in  modum  solventis,  748,  n.  (x). 
MEASURE  OF  DAMAGES.     (See  Damages.) 

for  breach  t)f  warranty,  657,  n.  (d), 
MEASUREMENT, 

of  distance  or  space,  522. 

buyer's  right  to  measure  goods  before  taking  delivery,  702. 

for  buyer's  satisfaction  only,  825. 
MEASURING  GOODS, 

force  of  as  to  passage  of  title,  319,  and  n.  (c). 

done  for  satisfaction  of  buyer  only,  325. 
MEMORANDUM  IN  WRITING,  UNDER  STATUTE  OF  FRAUDS, 

law  of  evidence  as  to  written  contracts  not  changed  by  statute,  201. 

legal  effect  of  memorandum  same  as  at  common  law,  201. 

contract  and  memorandum  of  it  under  the  statute  are  two  different 
things,  91,  n.  (/),  208,  n.  (g), 

the  memorandum  makes  good  the  parol  contract,  which  may  precede  it 
and  be  proved  by  parol,  208,  n.  (^). 

made  after  goods  delivered  to  a  carrier  and  lost  while  at  sea,  208,  n.  (g), 

made  after  breach  of  contract,  208. 

when  parol  evidence  is  admissible,  where  there  is  a  note  in  writing. 
(See  Evidence.) 

What  is  a  memorandum  or  note  under  the  statute,  221  et  seq. 
must  be  made  before  action  brought,  221. 

may  be  written  on  different  pieces  of  paper,  and  at  different  times, 
222,  226  et  seq, 

but  must  show  the  whole  bargain,  222. 
60  "^ 
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MEMORANDUM  IN  WRITING,  ETC.  —  Continued, 

the  separate  papers  mast  be  consistent,  223,  251. 

and  cannot  be  connected  by  parol,  222,  225  et  seq. 

language  of  4tb  and  1 7th  sections  compared,  224. 

cases  on  this  point  reviewed,  225-229. 

Richard  v.  Porter  not  reconcilable  with  other  decisions,  227. 

need  not  be  addressed  to  the  other  party  to  contract,  230,  and 
n.  {q). 

writing  in  pencil  would  satisfy  the  statute,  231. 
What  is  a  sufficient  memorandum^  232.  • 

4th  section  rigorously  construed,  232. 

17th  section  more  liberally,  233. 

as  to  statement  of  consideration,  when  necessary  and  when  not, 
232,  and  n.  (ii),  249,  n.  (r). 

what  sufficient  statement,  when  necessary,  232,  n.  (ti),  249, 
n.  (r). 

names  or  descriptions  of  the  parties  must  be  shown,  234-237. 

must  distinguish  between  buyer  and  seller,  234,  n.  (x). 

where  agent  signs  his  own  name  instead  of  principal,  parol  evi- 
dence admissible  to  bind  principal,  219,  238. 

but  not  to  exonerate  agent,  239-241,  242,  n.  (/). 

when  agent  or  broker  can  \m  sued  personally,  239-243  et  seq. 

agents  for  non-existent  principals,  244. 

what  terms  of  the  contract  must  be  contained  in  the  note,  245, 
and  n.  (z). 

technical  precision  not  required,  245,  n.  (z). 

need  not  be  drawn  up  for  express  purpose  of  authenticating  the 
agreement,  245,  n.  (z). 

need  not  detail  all  the  particulars ;  sufficient  if  it  shows  the  sub- 
stantial terms  and  conditions,  245,  n.  (z),  250,  n.  (t), 

distinction  between  ''agreement"  in  4th  section  and  *' bargain  " 
in  17th  section,  245,  and  n.  (a),  246. 

where  price  has  been  fixed  between  the  parties,  it  must  be  stated 
in  the  note,  247. 

may  be  indicated  in  any  way,  249,  n.  (r). 

memorandum  sufficient  where  price  has  not  been  agreed  on,  for 
the  law  implies  an  agreement  for  reasonable  price,  248,  249, 
and  n.  (r). 

so  where  memorandum  shows  no  specified  time  or  place  of  de- 
livery, the  law  supplies  the  omission,  251,  n.  (/)• 

other  terms  of  contract  must  be  so  expressed  as  to  be  intelligible, 
250,  and  n.  (f),  251. 

a  letter  repudiating  contract  may  be  a  sufficient  memorandum  of 
it,  230,  n.  (q),  252. 

memorandum  sufficient,  if  a  mere  signed  proposal,  when  supple- 
mented by  parol  proof  of  acceptance,  253,  and  n.  (/),  253  a. 
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MEMORANDUM  IN  WRITING,  ETC. —  Continued. 

if  terms  of  credit  have  been  agreed  on,  or  time  fixed  for  perform- 
ance, memorandum  held  insufficient  in  United  States,  if  these 
parts  of  bargain  omitted,  254. 
sufficient  if  signed  by  party  to  be  charged  only,  91,  n.  (/),  255. 
contract  may  be  enforced  though  memorandum  fatally  defective, 
247. 

(See  Signature.) 
MISREPRESENTATION, 

for  innocent  misrepresentation,    see  Failure    of  Consideration  ; 
Mistake. 
fraudulent  misrepresentation,  see  Fraud. 
to  avoid  contract  must  be  material,  429,  n.  (e). 

circumstances  which  are  necessary  to  render  representation  material, 
429,  n.  (e). 
MISTAKE, 

assent  not  binding  when  by  mistake  the  parties  were  agreeing  to  dif- 
ferent contracts,  50,  and  n.  (t). 
mistake  as  to  thing  sold  prevents  mutual  assent,  50,  and  n.  (^). 

mistake  in  name  of  the  thing  sold,  being  present,  50,  n.  (t). 
in  delivering  property  not  sold  with  that  sold,  50,  n.  (t). 
so  does  mistake  as  to  price,  bir' 

so  does  the  expression  of  the  contract  in  terms  that  are  unintelligible,  52. 
unless  the  mistake  in  the  statement  can  be  rectified,  53. 
mistake  of  one  party  as  to  collateral  fact,  54. 
mistake  of  a  party  cannot  afford  ground  of  relief,  if  the  other  party 

was  induced  by  it  to  enter  into  the  contract,  55. 
and  a  party  is  estopped  from  alleging  that  an  intention  manifested,  by 
which  another  party  is  induced  to  contract,  was  not  his  real  intention, 
55,  and  n.  (i). 
mistake  of  buyer  in  motive  inducing  the  purchase,  56. 
mistake  of  vendor  in  showing  wrong  sample,  57. 

mistake  as  to  person  contracted  with,  50,  n.  (^),  58,  59,  and  ns.  (s),  (s^), 
and  Q), 

in  general  not  material,  58. 

but  where  one  party  has  an  interest  in  the  identity  of  another,  a 

mistake  in  that  identity  vitiates  the  contract,  58. 
as  if  a  party  is  excluded  from  a  set-off,  58, 59,  and  ns.  (s)  and  (t). 
mistake  as  to  person  caused  by  fraud,  60. 

mistake  as  a  ground  for  avoiding  a  contract,  414,  and  n.  (&),  415. 
contract  cannot  be  rescinded  when  restitutio  in  integrum  has  become  im- 
possible, 415. 
even  where  mistake  was  caused  by  fraud,  415,  n.  (c). 
purchaser  rescinding  must  return  article  purchased,  unless  it  is  entirely 

worthless,  415,  n.  (c). 
or  unless  he  is  favored  on  account  of  deficient  capacity,  415,  n.  (c). 
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MISTAKE  —  Continued. 

mistake  of  one  party  not  communicated  to  the  other,  55,  n.  (i),  417. 

mistake  of  one  party  in  manifesting  his  intention,  417. 

mistake  of  one  party  known  to  the  other,  418. 

mistake  must  be  of  fact,  not  law,  to  justify  avoidance  of  contract,  419. 

but  a  mistake  of  law  in  drawing  up  an  agreement,  so  as  to  give  it  a  dif- 
ferent effect  from  the  terms  assented  to,  will  be  corrected,  419. 

caused  by  innocent  misrepresentation  of  fact,  420. 

of  law,  422. 
MONTH, 

its  meaning,  684.     (See  Time.) 
"  MORE  OR  LESS," 

meaning  of  the  words,  691,  and  n.  (o). 
MUTUAL  ASSENT,  1, 38.     (See  Absent.) 

NECESSARIES, 

what  are  for  infants,  28,  and  n.  (s).     (See  Infants.) 

supplied  to  lunatics,  29,  and  n.  (c). 
drunkards,  30. 
NEGOTIABLE  SECURITIES, 

partial  failure  of  consideration  of,  effect  of,  899. 

may  be  sold  by  one  not  owner,  15. 

given  in  payment.     (See  Payment.) 

implied  warranty  on  sale  of,  607,  and  n   (e). 

rights  of  indorsee  of  note  made  on  Sunday,  557,  n.  (u).  * 

how,  if  indorsed  on  Sunday,  557,  n.  (u). 
NOMINAL  DAMAGES,  879.     (See  Damages.) 
NOTICE, 

when  party  bound  to  give,  577,  and  n.  (e). 
NOVATION, 

a  substitution  of  one  debt  for  another,  whereby  the  latter  is  discharged 
at  civil  law,  753. 
NOVUS  ACTUS  INTERVENIENS, 

what,  80,  n.   (0>  81,  n.  (m). 

OBVIOUS  DEFECTS, 

as  to  warranty  of,  616  ei  seq, 
OFFER.    (See  Proposal.) 
OFFICER, 

sale  by,  what  title  transferred,  17,  and  n.  (/?)• 
OFFICES, 

sale  of,  illegal,  516  et  aeq.,  546  et  seq,     (See  Illegality.) 

PAROL.    (See  Evidence.) 

PARTIAL  FAILURE  OF  CONSIDERATION, 

(See  Failure  of  Consideration.) 
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PARTIES, 

competent,  one  of  the  essentials,  1. 
who  may  sell,  6. 

in  general,  none  but  owner,  6. 

possession  by  owner,  not  necessary,  6,  n.  (a). 

agreement  to  sell  by  person  not  yet  owner,  6. 

effect  of  outstanding  writ  against  owner  upon  his  power  to  sell,  7. 

exceptions  to  rule  that  none  but  the  owner  can  sell  — 

1.  sales  in  market  overt,    7,   8  et  seq,     (See  Market 
Overt.) 

effect  given  to  such  sales  in 
England,  not  recognized  in 
the  United  States,  7,  n.  (/). 

2.  sales  of  negotiable  securities,  15. 
S.  sales  by  pawnees,  16. 

4.  sales  by  public  officers,  17. 

title  does  not  pass,  if  goods  are  not 
property  of  the  debtor,  17,  n.  (jo). 

5.  sales  by  masters  of  ships  in  distress,  18. 

6.  sales  by  factors  and  consignees,  19.     (See  Factors 
Acts.) 

7.  sales  by  persons  intrusted  with  possession  by  owners,  19. 
who  may  buy,  21. 

in  general,  21. 

infants,  22.    (See  Infants.) 
•   lunatics,  29.     (See  Lunatics.) 
drunkards,  SO.    (See  Drunkards.) 
married  women.     (See  Husband  and  Wife.) 
buyer  of  stolen  goods  even  in  market  overt  must  return  them  to  true 

owner  who  prosecutes  felon  to  conviction,  11. 
and  without  such  prosecution,  if  the  purchase  was  made  not  in  market 
overt,  18. 
PATENT, 

formalities  in  sale  of,  111,  n.  (a). 
PAWN,  PAWNOR,  PAWNEE, 

pawnee  has  power  to  sell  the  pawn  on  default  of  pawnor  without  judi- 
cial proceedings,  16. 
pawn  not  invalid  because  pawnee  lends  or  intrusts  possession  of  the 

pawn  to  the  pawnor,  16,  n.  (o). 
pawnee's  responsibility  in  trover  if  he  sell  when  pawnor  is  not  in  de- 
fault, 793. 
measure  of  damages  in  such  case,  798. 
PAYMENT, 

Part,  under  Statute  of  Frauds, 

part  payment  distinct  from  earnest,  189,  and  n.  (a), 
binds  bargain  under  statute  of  frauds,  190. 
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PAYMENT  —  Continued. 

part  payment  must  be  independent  of  the  terms  of  the  contract,  190- 
193. 

it  is  not  part  payment  to  agree  to  a  set-off  as  part  of  the  bargain  for 
sale,  198,  and  n.  (m). 

some  act  must  be  done  in  such  case,  198,  n.  (m). 

acts  in  nature  of  novation,  good,  193,  n.  (m). 

analogous  decisions  under  statute  of  limitations,  194. 

goods  given  **on  account''  of  the  price,  194. 

board  and  lodging  supplied  ^'  on  account,"  194. 

bill  or  note  transferred  '*  on  account,"  194. 

offer,  tender,  or  agreement  to  give  something  in  earnest  or  part  payment, 
190,  n.(^). 

part  payment  may  be  made  after  sale,  193,  n.  (Z). 
In  Performakcb  of  the  Contract, 

payment  is  absolute  or  conditional,  706. 

buyer  must  not  wait  for  demand,  707. 

but  is  in  time  before  writ  issued,  although  already  applied  for,  708. 

and  must  pay  the  price  of  goods  destroyed  before  delivery  to  him,  if  the 
property  has  passed  to  him,  822,  828,  708. 

and  even  if  property  has  not  passed,  in  a  case  where  the  buyer  has  as- 
sumed the  risk  of  delivery,  828,  329,  708. 

and  delivery  agreed  to  be  simultaneous,  320,  n.  (d),  677,  n.  (/)• 

payment  and  delivery  in  executory  agreement,  592. 

condition  precedent  to  passing  of  title,  when,  320,  n.  (d), 

unqualified  delivery  without  payment,  effect  of,  677,  n.  (/). 

where  price  is  payable  only  after  demand,  reasonable  time  must  be  al- 
lowed to  fetch  it,  709,  and  n.  (/^). 

payment  good  if  made  in  manner  requested  by  vendor,  even  though  the 
money  does  not  reach  his  hands,  710,  and  n.  (/). 

directed  to  be  sent  by  post,  710,  and  n.  (/). 

set-off  in  account  stated  is  the  same  as  payment,  711. 

but  not  so  in  an  ordinary  account  current,  711. 

tender  is  as  much  a  performance  of  buyer's  duty  as  payment,  712.     (See 
Tender.) 

whether  party  paying  is  entitled  to  demand  receipt  at  common  law,  726. 

he  is  by  statute,  727. 

payment  by  bill  or  note  may  be  absolute  or  conditional,  729,  780. 

presumed  conditional  unless  contrary  be  shown,]729;  but  see  752,  and  ns. 

payment  does  not  necessarily  mean  satisfaction  and  discharge,  729. 

by  bill  is  absolute  when  made,  but  defeasible  on  dishonor  of  the  bill, 
780,  and  n.  (x). 

where  vendor  elects  to  take  a  bill  instead  of  cash,  payment  is  absolute, 
731. 

taking  a  check  is  not  such  election,  781. 

but  a  check,  if  dishonored  through  holder's  laches,  may  become  absolute 
payment,  781. 
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when  bill  or  note  taken  in  absolute  payment,  buyer  no  longer  owes  the 

price,  although  he  may  remain  liable  on  the  security,  732. 
vendor  who  has  received  bill  or  note  in  conditional  payment  must  ac- 
count for,  before  he  can  recover  the  price,  733. 
rule  of  pleading  in  such  cases,  733. 
reason  why  vendor  must  account  for  the  security,  734. 
vendor  who  negotiates  bill  without  his  own  indorsement,  converts  condi- 
tional into  absolute  payment,  734. 
where  bill  or  note  given  by  vendee  is  not  in  his  own  name  nor  indorsed 
by  him,  vendor  must  prove  its  dishonor  in  an  action  against  buyer  for 
the  price,  735. 
and  due  diligence  in  taking  the  proper  steps  for  obtaining  payment,  and 
preserving  buyer's  recourse  against  all  the  parties  to  the  security,  735. 
rule  as  to  country  bank-notes,  736. 
vendor  cannot  recover  price  if  he  has  lost  the  bill  given  in  conditional 

payment,  736. 
or  altered  it,  736. 

unless  buyer  has  lost  no  recourse  by  the  alteration,  736. 
buyer  may  be  held  to  payment  of  the  price  without  '^Mroduction  of  a  bill 

given  in  payment,  if  not  negotiable  in  form,  736. 
vendor's  duty  when  he  has  received  bill  as  collateral  security  for  the 

price,  737. 
on  dishonor  of  bill  taken  in  payment,  vendor  may  retain  goods  undeliv- 
ered, 772. 
vendor's  responsibility  if  he  do  so,  772. 
where  buyer  gave  vendor,  instead  of  cash,  the  latter' s  own  dishonored 

note,  738. 
where  it  is  agreed  that  buyer  is  not  to  be  responsible  on  the  bills  given 

in  payment,  739. 
where  forged  securities,  or  securities  known  by  the  buyer  to  be  worth- 
less, are  given  in  payment,  73.9,  and  n.  (t). 
where  the  sale  is  "  for  bills  "  or  **  for  approved  bills,"  740. 
qucere  —  whether  at  common  law  debtor  is  discharged  by  payment  made 

by  a  stranger,  756. 
Payment  to  agents^  741. 

who  are  agents  to  receive  payment,  741,  and  n.  (p), 

buyer  from  agent  cannot  pay  principal  so  as  to  defeat  agent's 

lien,  742. 
payment  to  agents  must  be  in  money,  in  the  usual  course  of  busi- 
ness, 742. 
del  credere  commission  does  not  change  agent's  authority  in  this 

respect,  743. 
auctioneer  cannot  receive  acceptance  as  cash,  744. 
semble,  otherwise  as  to  check,  744. 

set-off  against  agent  in  possession  representing  himself  as  owner, 
745. 
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appropriation  of  paymentSf  746.     (See  Appropriation.) 

in  America  the  common-law  rule  reversed  in  some  of  the  states,  and 

payment  by  bill  or  note  is  prima  facie  absolute,  752,  and  n.  («). 
in  France,  where  an  unqualified  receipt  is  given  for  payment,  there  is  a 
conflict  in  the  decisions  whether  the  payment  is  absolute  or  conditional, 
753. 
but  in  the  absence  of  an  unreserved  and  unconditional  receipt,  the  buy- 
er's obligation  to  pay  the  price  remains,  753. 
by  the  civil  law  at  Rome,  where  the  sum  due  was  fixed  and  the  date  of 
payment  specified,  the  debtor's  duty  was  to  pay  without  demand,  755. 
but  in  all  other  cases  a  demand  was  necessary,  755. 
payment  by  a  stranger  sufficed  to  discharge  the  debtor  by  civil  law,  756. 
acceptUattOf  or  fictitious  payment  and  release,  at  Rome,  757. 
PENSION, 

sale  of,  519. 
PERFORMANCE, 

rendered  impossible,  570,  and  n.  (a),  570  a,  571. 
PERSONS, 

mistake  as  to,  effect  on  contract,  58  et  seq,,  and  ns. 
mistake  as  to,  caused  by  fraud,  60. 
PICTURE, 

fraud  in  sale  of,  479. 
PLEDGE.    (See  Pawn.) 
POSSESSION, 

effect  of  possession  of  goods  in  conferring  power  to  sell,  15,  19,  and 

ns.  (x^)  and  (y),  745. 
of  documents  of  title  under  factors  act,  668. 
POST, 

money  directed  to  be  sent  by,  710,  and  n.  (/). 
PRICE, 

must  be  money  paid  or  promised,  2,  85. 

where  no  price  fixed,  reasonable  or  market  price  implied,  85,  and  n.  (c), 

247,  249.  *  g 

when  dispute  as  to  price  fixed,  real  value  admissible  to  show  which 

right,  85,  n.  (a), 
effect  of  price  not  being  fixed,  85,  n.  (c). 
what  is  meant  by  a  reasonable  price,  86. 
where  price  is  to  be  fixed  by  referee  or  valuers,  87,  and  n.  (d), 
if  they  neglect  or  refuse  to  fix  price,  there  is  no  contract,  if  agreement  is 

executory,  87. 
even  as  against  the  party  who  prevents  the  valuation,  87. 
but  if  buyer  has  received  the  goods,  and  prevented  valuation,  he  must 

pay  value  estimated  by  jury,  87. 
valuation  is  not  arbitration,  and  the  common-law  procedure  act  relative 
to  arbitration  does  not  apply,  88. 
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valuers  responsible  for  default,  if  employed  for  reward,  88. 

mistake  as  to  price,  51. 

civil  law  —  no  sale  without  certain  price,  89. 

where  valuation  agreed  on,  89. 

French  law,  89. 

price  of  10/.,  under  statute  of  frauds,  134. . 

price  changed  into  "  value  "  by  Lord  Tenterden's  act,  98,  184. 

price  fixed  in  the  states,  91,  n.  (e), 

price  of  lOZ.  where  several  articles  are  sold  together,  184. 

where  there  is  an  auction  sale  of  several  lots,  185,  and  n.  (d), 

where  it  is  uncertain  what  the  price  or  value  will  be,  186. 

where  there  is  one  price  for  several  considerations,  187. 

entire  contract,  part  within  and  part  without  statute  of  frauds,  good 
part  cannot  be  severed  from  bad  and  enforced,  187,  n.  (g). 

must  be  stated  in  the  memorandum,  under  17th  section  of  statute  of 
frauds,  if  fixed  by  the  parties,  247,  249,  n.  (r). 

but  memorandum  will  suffice,  if  no  price  be  fixed,  because  law  implies 
reasonable  price  where  none  is  fixed,  249.     (See  Payment.) 

as  to  necessity  for  stating  consideration  in  memorandum  under  statute  of 
Massachusetts,  249,  n.  (r)« 

is  payable  as  soon  as  property  passes  at  common  law,  818-815. 

even  if  goods  are  destroyed  before  delivery,  814,  816-817. 

and  is  due  .even  if  property  does  not  pass  to  buyer,  and  the  goods  are 
destroyed  before  delivery,  in  cases  where  buyer  assumes  the  ri^k  of 
delivery,  828,  and  n.  (c). 

effect  of  not  being  fixed  on  passing  of  title  to  specific  goods,  819,  and 
n.  (c). 

where  title  to  goods  not  to  pass  till  paid,  320,  n.  (d). 
when  payable  on  demand,  320,  n.  (fl), 

when  payment  of  and  delivery  of  goods  to  be  simultaneous,  320,  n.  (d). 

when  nothing  said  abour  payment  of,  presumption,  820,  n.  (^). 

how  price  ascertained  after  goods  destroyed,  328,  n.  (c). 
PRINCIPAL^  AND*  AGENT, 
1.  Under  the  General  Law. 

agent's  authority  not  revoked  till  he  is  apprised  of  revocation,  72. 

death  of  principal,  effect  of,  72,  n.  (z). 

agent  signing  his  own  name  not  allowed  to  give  parol  proof  that  he  did 
not  bind  himself  personally,  219,  238,  242,  n.  (/). 

but  may  prove  that  writing  was  so  drawn  by  mistake  as  to  make  him  lia- 
ble contrary  to  express  agreement,  219. 

principal  bound  even  when  agent  contracts  in  his  own  name,  289. 

agents  signing  for  principals  not  named  may  be  made  personally  respon- 
sible on  proof  of  usage  to  that  effect,  240,  241. 

when  agent  may  sue  or  be  sued  personally,  242,  248. 

agent  for  non-existent  principal  personally  bound,  244. 
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PRINCIPAL  AND  AGENT  —  Continued. 

and  there  can  be  no  ratification  in  such  cases  when  principal  comes  into 

existence,  244. 
liability  of  principal  for  frauds  of  agent,  455,  and  n.  (u). 
payment  to  agent     (See  Payment.) 
commission  agent,  his  duties  and  responsibilities  in  fulfilling  orden  for 

purchase,  590. 
agent  protected  if  he  bond  Jide  adopts  one  of  two  admissible  construc- 
tions of  an  ambiguous  order  of  his  principal,  590. 
agent's  authority  to  give  warranty  in  sales,  624-626. 
parol  evidence  not  admissible  that  general  agent  for  sale  had  private  in- 
structions not  to  warrant,  626. 
.  who  are  agents  to  receive  payment,  741.     (See  Payment.) 
agent  in  possession,  representing  himself  as  owner,  745. 
agent  receiving  payments  for  two  principals,  750. 
2.  Undkr  Statute  of  Frauds. 

agent  to  sign  must  be  a  third  person,  not  one  of  the  parties,  265. 
agent  of  both  parties  cannot  make  acceptance  binding  on  defendant, 

144,  n.  (p). 
agency  may  be  proved  by  parol,  265,  and  n.  (6),  266. 
may  be  shown  by  subsequent  ratification,  265. 
what  evidence  sufiicient,  266,  267,  267  a. 
auctioneer  is  agent  for  both  parties  at  a  public  sale  for  signing  the  note, 
268,  and  n.  (h). 

but  of  vendor  alone  at  private  sale,  268. 

and  his  agency  for  purchaser  at  public  sale  may  be  disproved, 

269. 
he  must  act  at  sale  to  bind  purchaser,  268,  n.  (A), 
he  is  stakeholder  of  deposits  in  advance,  268,  n.  (h). 
Mf  agency  for  buyer  only  begins  when  goods  are  knocked  down 

to  buyer,  270,  and  n.  (m). 
auctioneer's  clerk,  power  of,  270. 
clerk  of  telegraph  company  agent  for  sender  of  dispatch  to  sign  his 

name,  271.  * 

signature  must  be  that  of  agent  qua  agent,  and  not  as  a  witness,  272. 
signature  of  memorandum  by  agent  does  not  relieve  principal  of  liabil- 
ity, 219, 288. 
when  agent  personally  liable,  239  et  seq. 
brokers  are  agents  of  both  parties  to  sign  under  the  statute,  273.     (See 

Bought  and  Sold  Notes;  Brokers.) 
broker's  clerk  as  agent,  307. 
PRINTERS, 

act  relative  to,  539. 
PROMISSORY  NOTES,  sale  of.     (See  Negotiable  Securities.) 
PROPERTY  IN  GOODS, 

absolute  or  general ;  and  special,  1. 


INDEX.  955 

Fifimres  refer  to  Sections* 
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passes  to  the  buyer  in  a  bargain  and  sale,  not  in  an  executory  agree- 
ment, 308,  811,  and  n.  (c),  311  a,  818-316. 
does  not  pass  where  goods  are  not  specific,  810,  315. 
question  of  intention  whether  property  passes  or  not,  309,  811,  and  n. 
(c),  811  a,  814,  n.  (6),  319,  n.  (c). 

property  passes,  if  such  was  intent,  though  something  re- 
mains to  be  done,  as  weighing,  &c.  834,  n.  (t). 

otherwise,  where  by  intent  of  parties  something  re- 
mains to  be  done  before  sale  complete,  whether 
by  buyer  or  seller,  834,  n.  (/). 
intent  to  be  decided  by  the  jury,  811,  n.  (c). 

must  be  manifest  at  time  bargain  is  made,  311, 
n.  (c). 
passes  where  the  contract  is  for  the  sale  of  specific  chattels  uncondi- 
tionally, 813,  814,  n.  (by 
fact  that  vendor  is  to  do  something  to  specific  chattel  does  not  necessa- 
rily prevent  title  passing,  815,  n.  (/),  819,  n.  (c). 
presumption  in  such  case,  818,  819,  and  n.  (c). 
ancient  common  law  rules,  813,  814. 
modern  rules  the  same,  with  one  exception,  815. 

the  consideration  for  a  sale  is  the  promise  to  pay,  not  the  actual  pay- 
ment, 815. 
where  a  specific  chattel  is  appropriated  to  vendee,  property  passes  imme- 
diately, 815,  and  n.  (/),  816,  817,  and  n.  (/). 
where  the  specific  chattel  is  sold  conditionally,  three  rules,  318. 

1st,  where  vendor  is  to  do  anything  to  goods  to  put  them  in  a  de- 
liverable shape,  property  does  not  pass,  318. 
2d,  where  goods  are  to  be  weighed,  measured,  or  tested,  property 
does  not  pass  till  this  is  done,  819,  and  n.  (c).  * 

Judge  Blackburn's  statement  of  these  rules,  318. 
decisions  not  entirely  harmonious,  319,  n.  (c). 
examples  given  from  different  states,  319,  n.  (c). 
remarks  on  Hanson  w.  Meyer,  821,  n.  (/);  on  Rugg 
V.  Minett,  822,  n.  (A);  on  Zagury  v,  Furnell,  828, 
n.  (k). 
3d,  property  does  not  pass  even  where  goods  have  been  actually 
delivered  to  the  buyer,  if  he  is  bound  to  a  condition  by  the 
contract  and  fails  to  perform  it,  820,  and  n.  (d),  852. 
(See  Conditional  Sale  and  Delivery.) 
where  the  goods  were  to  be  measured  by  the  buyer  for  his  own  satisfac- 
tion only,  the  property  passes  before  measurement,  825. 
but  buyer  may  be  liable  for  the  price  even  where  property  does  not  pass 

if  he  assumes  risk  of  deliver}*,  328,  and  n.  (c). 
when  property  passes  in  goods  sold  to  be  paid  for  on  delivery  at  a  par- 
ticular place,  330. 
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passes,  if  something  remains  to  be  done  by  the  vendor  q/ler  delivery 

331. 
passes  where  goods  are  pat  in  buyer's  packages,  330. 
or  if  something  remains  to  be  done  by  the  buyer,  not  by  the  vendor, 
332. 

this  distinction  not  in  all  cases  regarded  as  important,  315,  n. 
'    (/),  319,  n.  (c),  834.  n.  (0- 

actual  delivery  shows  intent  to  pass  property,  although  weighing, 
measuring,  &c.  remains  to  be  done,  331,  n.  (h),  834,  n.  (/). 
does  not  pass  in  an  unfinished  or  incomplete  chattel,  835,  and  n.  (x). 
unless  an  express  intention  to  that  effect  be  shown,  335,  and  n.  (z). 
in  materials  used  in  repair  of  building,  335,  n.  (x). 
where  ship  or  other  chattel  is  to  be  paid  for  by  instalments  during  prog- 
ress of  the  work  of  building,  336-339,  351,  n.  (m). 
where  materials  are  provided  for  completing  the  ship,  340-842. 
American  decisions  on  this  subject  of  title,  846-351,  846,  n.  (a),  347, 

n.  (c),  351,  n.  (m). 
where  the  chattel  is  not  specific,  the  contract  is  executory,  and  property 

does  not  pass,  352,  and  n.  (&),  353,  n.  (t). 
decisions  not  harmonious,  352,  n.  (b). 
sale  of  *^  interest"  in  property,  854,  and  n.  (o). 
grain  in  an  elevator,  354,  n.  (o). 

statute  provision  in  Massachusetts  as  to  sale  of  unascertained 
grain,  \c.  in  warehouse,  354,  n.  (o). 
whether  giving  of  earnest  alters  property,  855. 
submitted  that  it  does  not,  357. 

subsequent  appropriation  converts  executory  agreement  into  bargain  and 
sale,  358,  and  n.  (b)j  860,  n.  {d), 

where  vendor  alone  is  to  make  appropriation,  358. 
purchaser's  assent  to  vendor's  appropriation,  871,  375,  n.  (/). 
may  be  prior  to  it,  371,  and  n.  (s). 
rule  as  to  determination  of  election,  859. 
point  of  time  at  which  property  passes,  860. 
where  part  of  mass  of  goods  sold  and  all  delivered  for  purchaser  to  se- 
lect; property  passes,  346. 

where  goods  are  delivered  to  carrier,  862. 
conditional  appropriation,  369. 
vendor's  election  must  conform  to  contract,  376. 
of  chattel,  to  be  manufactured,  867.  * 

reservation  of  the  jns  disponendi,  881.     (See  Jus  Disponendi.) 
property  in  goods  did  not  pass  by  sale  under  the  ancient  civil  law,  405. 
but  the  French  law  and  modern  civil  law  differ  on  this  point,  412  6^  seq, 
PROPOSALS.     (See  Assent.) 

should  leave  nothing  to  future  arrangement,  89,  n.  (c). 
by  letter,  accepted,  40,  n.  (o). 
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when  acceptance  of,  binds,  41,  and  n.  (9),  42,  43. 

when  may  be  retracted,  41,  and  n.  (g). 

promise  to  leave  open,  when  binding,  41. 

when  certain  acts  may  amount  to  an  acceptance,  though  not  known  to 
proposer,  258  a. 

when  time  for  acceptance  limited,  41,  n.  (9). 

when  no  time  fixed,  reasonable  time  allowed,  41,  n.  (9). 

revoked  by  death  of  person  proposing,  41,  n.  (9). 

80  by  death  of  person  to  whom  made,  41,  n.  (q), 
aeceptance  of  by  whom  may  be  made,  41,  n.  (9). 

cannot  be  assigned,  41,  n.  (9). 

exhausted  by  refusal,  41,  n.  {q), 

force  of  counter  and  different,  89,  40. 

letter  of  inquiry  is  not  rejection  of,  40. 

force  of  retraction  before  offer  reaches  destination,  46. 

force  of  retraction  not  communicated  to  offeree,  46,  253  a, 
PROVISIONS, 

whether  warranty  implied  on  sale  of,  670,  n.  (r),  671,  and  n.  (w),  672, 
n.  (2I). 

for  domestic  use  or  as  articles  of  merchandise,  671,  n.  (u). 
PUBLIC  POLICY, 

sales  against,  512. 

of  different  communities  not  always  the  same,  513,  and  n.  (&). 
PUFFERS 

at  auction,  444,  n.  (c),  470,  and  n.  (it),  474,  and  n.  (r). 

(See  Auction;  Fraud.) 
PURCHASE, 

who  may  make  binding  contract  of,  21  6^  seq. 
PURCHASER, 

hondjide^  from  fraudulent  vendee,  433,  and  n.  (i).     (See  Fraud.) 

of  stolen  goods,  liability  of  to  owner,  6,  n.  (6),  11,  12. 

QUALITY, 

as  to  warranty  of.    (See  Warranty.) 
QUAYS, 

legal  quays  in  London,  811. 

RATIFICATION,  27,  and  n.  (r).    (See  Infant;  Principal  and  Agent.) 
meaning  of,  %S,  n.  (r). 
after  majority,  27. 

principle  on  which  binding,  27,  n.  (r). 

whether  binding,  if  made  in  ignorance  of  right  to  avoid  contract, 
27,  n.  (r). 
what  acts  amount  to,  27,  n.  (r). 
must  take  place  before  action  brought,  27,  n.  (r). 
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Tvhat  amounts  to,  27,  n.  (r),  28,  n.  (y). 
writing  necessary,  27;  seen.  (5). 
REASONABLE  TIME.     (See  Time.) 
RECEIPT,  ACTUAL,  UNDER  STATUTE  OF  FRAUDS, 

where  goods  were  previously  in  possession  of  buyer,  receipt  is  proven  by 

acts  inconsistent  with  his  character  of  bailee  for  vendor,  1 73. 
where  goods  in  possession  of  a  bailee  of  vendor,  receipt  effected  when 
vendor,  vendee,  and  bailee  agree  together  tliat  the  latter  shall  hold 
the  goods  for  the  vendee,  174,  and  n.  (^). 
where  goods  are  on  premises  of  third  person  not  bailee  for  vendor,  1 78. 
where  goods  are  in  possession  of  vendor,  180. 

delivery  to  common  carrier,  181,  and  n.  (jg). 

to  can-ier  named  by  purchaser,  181,  n.  (g). 
to  warehouseman,  181,  n.  {g), 
vendor  may  become  bailee  for  purchaser,  182  etseq.,  186,  ns.  (t^) 

and  (x). 
whether  vendor  has  lost  his  lien,  a  good  test  of  actual  receipt  by 

buyer,  187  ci  seq, 
mere  receipt  is  not  acceptance,  708. 
may  become  so  by  delay,  703. 
under  conditional  contract  as  to  title,  188,  n.  (/). 
RECEIPT,  FOR  MONEY  PAID, 

was  debtor  entitled  to  demand  it,  at  common  law  ?  726. 
is  now  entitled  by  statute,  727. 

parol  evidence  admissible  to  show  warranty  not  contained  in,  622,  and 
n.  (p). 
RECOUPMENT, 

when  allowable,  894,  n.  (a),  902  n.  (a). 

on  a  contract  of  sale  not  fully  performed  by  vendor,  47,  n.  (I), 
REGRATING,  514. 
REJECTION, 

of  goods  found  not  equal  to  sample,  what  purchaser  is  bound  to  do, 
652,  652  a. 
REMEDIES  FOR  BREACH  OF  CONTRACT, 
Of  the  Vendor, 

Personal  actions,  758.    (See  Actions.) 
Against  the  goods  — 

general  principles,  766. 

where  goods  have  reached  actual  possession  of  buyer,  all  remedies 

against  them  are  gone,  766. 
if  they  have  been  put  in  transit  the  right  of  the  vendor  is  known 

as  that  of  stoppage  in  transitUf  766. 
unpaid  vendor  has  at  least  a  lien  on  the  goods  while  they  remain 

in  his  possession,  767. 
but  what  are  his  rights  if  he  has  waived  his  lien  and  vendor  has 
become  insolvent?  767. 
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or  if  the  term  of  credit  has  ended,  and  vendor  is  in  default  with- 
out having  become  insolvent  ?  767. 

meaning  of  the  word  "  delivery  "  in  this  connection,  768. 

peculiar  law  of  unpaid  vendors,  767,  769. 

nature  and  extent  of  the  claim,  as  expounded  in  Bloxam  v.  San- 
ders, 769. 

bankrupt's  assignee  cannot  maintain  trover  against  unpaid  vendor 
in  possession,  769. 

and  other  cases,  769,  770. 

unpaid  vendor  does  not  lose  his  claim  on  the  goods  by  agreeing  to 
hold  them  as  bailee  of  the  buyer,  770. 

his  right  may  continue  to  exist  by  special  contract  after  actual  pos- 
session taken  by  the  buyer,  771. 

where  bills  given  to  vendor  have  been  dishonored,  he  may  retain 
goods  undelivered,  772. 

and  will  be  responsible  only  for  difference  between  market  price 
and  contract  price,  772. 

and  for  nominal  damages  if  there  be  no  difference,  773. 

and  this  whether  the  sale  be  of  specific  goods  or  of  goods  to  be 
supplied,  773. 

and  the  indorsement  of  a  delivery  order  given  by  the  vendor,  on 
a  resale  by  the  buyer,  confers  no  greater  right  than  buyer  had, 
778-775. 

but  unpaid  vendor  may  be  estopped  from  contesting  rights  of  sub- 
vendee,  774. 

if  he  assent  to  the  sub-sale,  774. 

but  not  otherwise,  774. 

effect  of  delivery  order,  776. 

vendor  may  even  estop  himself  from  denying  that  the  property 
had  passed  to  his  vendee,  778. 

if  he  assent  to  sale  to  sub- vendee,  778. 

propositions  deduced  from  the  authorities,  779.     (See  Lien;   Re- 
sale; Stoppage  in  Transitu.) 
Op  the  Buyer.    Before  possession. 
Where  the  contract  is  executory  — 

only  remedy  is  personal  action  for  breach,  870. 

what  damages  buyer  may  recover,  870,  and  n.  (a),  876,  876  a. 

effect  when  market  price  of  an  article  is  unnaturally  in- 
flated by  unlawful  means,  870,  n.  (a), 
market  price  not  always  the  only  evidence  of  true  value, 

870,  n.  (a), 
when  there  is  no  market  price  at  place  of  delivery,  870,  n.  (b), 

damages  general  or  special,  870. 

special  damages  must  be  stated  in  declaration,  870. 

rule  in  Hadley  v.  Baxendale,  871,  and  n.  {g). 
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REMEDIES  FOR  BREACH  OF  CONTRACT  —  Confmucrf. 
rule  Dot  universally  true,  872. 

measure  where  vendee  has  paid  the  purchase-money,  870,  n.  (6). 
rule  where  vendee  has  been  cpmpelled  to  take  up  his  note  in  third 

parties'  hands,  the  goods  not  having  been  delivered,  870,  n.  (b). 
where  vendor  by  his  own  conduct  enhances  the  damages,  872. 
probable  profits  of  a  voyage  as  damages  for  non-delivery  of  a  ship, 

872. 
where  repurchase  delayed  at  vendor's  request  and  for  his  benefit, 

872. 
vendor  always  responsible  for  such  damage  as  results  from  buyer's 

being  deprived  of  ordinary  use  of  the  chattel^  873. 
parol  evidence  not  allowed  where  sale  is  in  writing  to  show  special 

terms  by  way  of  enhancing  damages,  874. 
recent  decisions  as  to  rule  in  Uadley  v.  Bazendale,  in  respect  of 

measure  of  damages,  874-876,  876  a. 
general  rule  of  damages  not  applicable  where  there  is  no  market 

for  the  goods,  870,  n.  (6),  876. 
loss  of  profits  on  sub-sale,  876,  876  a,  877. 
where,  in  case  of  non-delivery,  purchaser  cannot  find  other  goods 

like  those  contracted  for  and  is  obliged  to  substitute  another 

kind,  876  a. 
where  goods  are  deliverable  to  buyer  **  on  request,"  878. 
where  no  damages  proved,  nominal  damages  recoverable,  879. 
damages  in  contracts  for  future  delivery  by  instalments,  880-882, 

and  n.  (s). 
Where  the  property  has  passed  — 

buyer,  at  common   law,  had  no  remedy  but  action  for  damages, 

883. 
but  equity  would  sometimes  enforce  specific  performance,  884. 
specific  performance  now  allowed  at  law  by  mercantile  law  amend- 
ment act,  885. 
buyer  may  maintain  trover,  886. 
rule  of  damages  in  such  case,  876,  886. 
buyer  may  refuse  goods  ofifered  if  not  of  the  description  bought, 

887. 
but  not  for  defect  in  quality,  875,  888. 
otherwise  in  some  of  the  American  States,  888,  n.  (a), 
case  where  buyer  was  held  bound  to  accept  goods  not  equal  to  war- 
ranty in  an  executory  contract,  889. 
remarks  on  it,  890. 
After  receiving  possession  — - 

breach  of  warranty  of  title,  893. 

breach  of  warranty  of  quality,  651,  653,  894. 

first  remedy,  right  to  reject  the  goods,  895. 

second  remedy,  right  to  damages  after  accepting  them,  894,  897. 
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third  remedy,  right  to  plead  breach  of  warranty  in  diminution  of  price, 

894,  898. 
buyer  must  bring  cross  action,  if  he  demand  special  damages,  898. 
so  where  he  intends  to  claim  more  damages  than  the  amount  he  is 

sued  for,  898,  n.  (m). 
cross  action  nort)arred  by  buyer's  having  previously  pleaded  breach 

of  warrairty  in  defence,  898  ;  but  see  898,  n.  (m). 
what  is  rule  where  vendee  sues  for  breach  of  warranty  before  ven- 
dor sues  for  price,  898  a. 
practice  as  to  verdicts  in  cross  actions  where  one  is  for  price  of  goods 

and  the  other  for  fraud  or  warranty  in  sale,  898,  n.  (/). 
pleading  fraud  in  suit  on  promissory  note,  effect  of,  898,  n.  (m). 
where  note  has  been  given,  what  cannot  be  pleaded  in  defence,  899, 

n.  (p)j  902,  n.  (a), 
buyer  has  option  of  alleging  defective  quality  in  defence,  or  bringing 

action,  899. 
buyer  may  avail  himself  of  breach  of  warranty  for  action  or  defence 

without  returning  the  goods  or  giving  notice  to  vendor,  899. 
must  return  a  chattel  as  soon  as  defect  is  discovered,  if  vendor  has 

agreed  to  take  it  back  in  case  it  is  faulty,  900. 

held  otherwise  in  Massachusetts,  900,  n.  (u). 
buyer  loses  no  remedy,  except  the  right  to  return  the  goods,  by  ac- 
cepting them,  although  inferior  to  warranty,  901. 
measure  of  damages  on  breach  of  warranty,  903,  and  n.  (d), 

when  deceit  can  also  be  proved,  904. 
may  include  cost  of  defence  against  sub- vendee  in  some  cases,  903, 

and  n.  (/). 
not  counsel  fees,  903,  and  n.  (/). 
or  special  damages  claimed  by  sub- vendee,  903. 
or  aggravated  damages  in  case  of  frauds,  904. 
or  damages  for  personal  injury  from  use  of  goods  of  deleterious 

quality,  904,  and  ns.  (Ic)  and  (n). 
as  to  loss  of  profits,  903,  n.  {d), 
when  goods  prove  wholly  worthless,  903,  n.  (e/). 
how  value  of  goods  ascertained  and  calculated,  903,  n.  (d), 
interest,  903,  n.  (d), 

nominal  damages,  773,  879,  903,  n.  (d), 
no  defence  to  note  given  for  price  of  goods  sold  that  they  are  of  no 

value,  unless  fraud  or  warranty,  899,  n.  (p), 
defence  of  fraud,  452,  and  n.  (a), 
breach  of  warranty  or  fraud,  by  way  of  partial  defence  to  action  on 

bill  or  note,  where  goods  of  some  value  and  not  returned,  902, 

n.  (a), 
remedies  for  fraud,  452,  and  ns. 
61 
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REPRESENTATIONS, 

innocent,  causing  mistake,  420,  421 ,  and  n.  (r). 

fraudulent  or  not,  464  et  seq.,  WO.     (See  Fraud.) 

,as  distinguished  from  conditions  and  warranties,  561  et  seq.,  610. 

(See  Conditions.) 
when  it  amounts  to  warranty,  690,  613,  644.     (See  Misrepresenta- 
tion; Warranty.) 

RESALE, 

may  vendor  resell  if  buyer  continues  in  default  ?  782. 

law  as  stated  in  Blackburn  on  Sales,  782. 

reiriew  of  authorities,  783  et  seq, 

right  cannot  exist  after  tender  of  the  price  by  vendee,  783. 

nor  before  buyer's  default,  783. 

buyer  in  default  cannot  maintain  trover,  786. 

a  resale,  in  pursuance  of  a  right  expressly  reserved,  rescinds  original 
contract,  786. 

buyer  is  in  duriori  casu  when  he  has  consented  to  a  resale  in  case  of 
default,  by  the  terms  of  his  purchase,  787. 

modern  cases  decide  that  vendor  has  no  right  of  resale  on  buyer's  de- 
fault, 787. 

and  is  always  liable  for  nominal  damages  if  he  resells,  787. 

American  law  different,  788,  and  n.  (e), 

duty  of  the  vendor  when  he  resells,  788,  n.  (e). 
no  particular  mode  of  resale,  788,  n.  (e), 

where  vendor  tortiously  retakes  possession  after  delivery,  legal  effect, 
789-791. 

where  vendor  tortiously  resells  before  deliver}',  792. 

damages  in  trover  not  always  the  full  value  of  goods  converted,  793. 

summary  of  the  rules  of  law  relative  to  resales  by  vendors,  794,  788, 

n.  (e), 
title  of  second  purchaser  on  resale,  796. 

RESCISSION, 

buyer's  default  in  payment  does  not  justify  action  for  rescission,  764. 
the  bankruptcy  of  the  buyer  does  not  rescind  the  contract,  769. 
and  the  assignees  may  claim  the  goods  on  tender  of  the  price,  769. 
a  resale  in  accordance  with  right  expressly  reserved  rescinds  sale,  786. 
vendor's  tortious  resale  cannot  be  treated  by  the  buyer  as  a  rescission, 

even  if  buyer  not  in  default,  789,  790,  794. 
buyer  cannot  rescind  for  breach  of  warranty  of  quality,  888  ;  but  see 

888,  n.  (a), 
otherwise  in  some  of  the  American  States,  888,  n.  (a). 

for  fraud,  452,  n.  (a). 

rights  of,  must  be  exercised  at  earliest  moment,  452,  ns.  (d)  and  (e). 

restoration  must  be  made  of  what  party  has  received,  452,  n.  (a),  888, 

n.  (a),  899,  n.  (q). 

when  not  necessary,  899. 
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RESCISSION  —  Continued. 

must  rescind  entire  contract,  and  restore  all  the  property,  415,  n.  (c), 

426,  n.  (m),  452,  n.  (a),  888,#  (a), 
where  many  different  articles  are  bought  at  the  same  time  by  sample  for 

distinct  prices,  652  a. 
offer  to  return,  888,  n.  (a). 

cannot  be  rescinded  as  to  one  party,  and  not  as  to  other,  452,  n.  (a), 
must  be  in  totOy  452,  n.  (a). 

formalities  necessary  upon  rescission  of  bondjide  sale,  675,  n.  (cT). 

(See  Failure  of  Consideration  ;  Fraud  ;  Illegality  ;  Mistake.) 

RESERVATION   OF   THE  JUS  DISPONENDI,  381.     (See  Jus  Dis- 

PONENDI.) 

RESTRAINT  OF  TRADE,  520.    (See  Illegality.) 
RETURN 

of  property  on  rescission  of  contract,  415,  n.  (c). 

when  property  worthless,  416,  n.  (c),  899,  n.  (q), 

"  sale  or  return,"  597,  and  n.  (g). 
REWARD, 

offer  of,  89,  n.  (c). 
RIGHT    AND   REMEDIES    FOR   BREACH    OF    CONTRACT.     (See 

Remedies.) 
RISE, 

in  actual  sale,  property  and  risk  pass  to  purchaser,  78,  SI 4,  815,  and 

in  agreement  to  sell,  risk  remains  with  vendor,  78. 
how,  under  civil  law,  410. 

SALE, 

generally,  1,  2. 

definitions  of,  1,  and  n.  (a), 

formalities  in,  at  common  law,  8. 

contract  of,  executed  and  executory,  8,  78,  92. 

subject  of  sale,  76.     (See  Thing  Sold.) 

'*  or  return,"  2,  and  n.  (i),  597,  and  n.  (^),  598.     (See  Conditions.) 

distinction  between  option  to  purchase  and  to  return,  597,  n.  (g), 

**  all  faults,"  sale,  477. 

•*  to  arrive,"  578,  and  n.  (it).     (See  Conditions.) 

**  on  approval,"  595.     (See  Conditions.) 

*'  on  trial,"  595.     (See  Conditions.) 

"  of  cargo  as  it  stands,"  585. 

'*  of  a  cargo,"  589. 

**  of  cargo  by  bill  of  lading,"  591. 

(See  Bargain  and  Sale  ;  Civil  Law  ;  Conditions  ;  Execu- 
tory Agreement  *,  Illegality  ;  Property  in  Goods.) 
of  goods  *'  to  arrive."    (See  Conditions.) 
cross  sales,  592. 
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SALE  —  Continued. 

of  securities,  implied  that  they  are  genuine,  60  7,  and  n.  (e), 

according  to  prospectus,  607. 

price,  must  be  money,  2. 

distinction  between  sale  and  exchange  or  barter,  2,  and  n.  (e) 

sale  and  gift,  2,  n.  (/). 

gift,  nature  of  delivery  required,  2,  n.  (/). 

Bale  and  bailment,  2,  n.  (t). 

and  consignment,  2,  n.  (t),  598. 

with  right  of  repurchase,  2,  n.  (t),  320,  n.  (d). 

by  description.    (See  Conditions.) 

contract  for  sale,  and  contract  for  manufacture,  94-109,  and  n.  (y). 

by  owner,  of  goods  in  tortious  possession  of  a  third  person,  6,  n.  (a). 

of  goods  stolen,  vendee  not  knowing  they  were  stolen,  6,  and  n.  (b), 

in  market  overt,  8. 

by  one  having  documents  of  title  or  indicia  of  ownership,  19,  and  n.  (x^). 

merely  colorable,  89,  n.  (/). 

of  goods  for  a  specific  purpose,  implied  warranty,  661,  and  n.  {q), 

where  the  goods  are  present  and  subject  to  examination,  661, 
n.  (u). 

of  goods  on  land  of  seller,  679,  n.  (s), 

license  to  enter  and  take,  679,  n.  (s). 

who  may  make,  6  et  seq, 

implied  contract  of,  47,  and  n.  (/). 

implied  contract  of  sale  enforced  against  fraudulent  third  persons,  48. 

implied,  in  recovery  in  trover  and  satisfaction  of  judgment,  49. 

formalities  necessary  upon  rescission  of  bond  fide  sale,  675,  n.  (d), 
SALE  AND  RESALE, 

bargain  for,  whether  within  statute  of  frauds,  169,  and  n.  (jd). 
SAMPLE.    (See  Warranty.) 

may  be  accepted  as  part  of  the  bulk  to  satisfy  statute  of  frauds,  141- 
143,  143,  n.  (0- 

whether  80  taken,  for  jury,  148,  n.  (I). 

vendee's  taking  sample  at  carrier's  warehouse  at  end  of  transit  defeats 
right  of  stoppage  in  transitu^  143. 

sale  by,  is  conditional  that  buyer  shall  have  opportunity  to  compare  bulk, 
594. 

sale  by  sample  implies  warranty  that  quality  of  bulk  is  equal  to  sample, 
648,  and  n.  (z).     (See  Warranty.) 

all  sales  where  samples  are  shown  are  not  sales  by  sample,  649. 

examples  of  this,  648-650.    (See  Remedies  of  the  Buyer;  War- 
ranty.) 

proof  of  custom  or  usage  as  to  sale  by  sample  of  berries  in  bags,  654, 
n.  (2*),  665,  n.  (a). 

what  necessary  to  constitute  sale  by,  648,  n.  (2),  649. 

implied  warranty  in  sales  by,  648,  and  n.  (z). 
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SAMPLE  —  Continued, 

where  samples  are  deceptive  by  reason  of  secret  defects,  650,  655,  n. 
(a),  667,  706. 

difference  between  English  and  Scotch  law  in  sales  by  sample,  418. 

American  law,  648,  n.  (z),  658. 

average  sample,  654. 

mode  of  rejection  of  goods  found  not  to  be  equal  to  sample,  652  a. 
what  purchaser  rejecting  is  bound  to  do,  652  a. 

whether  any  implied  warranty  of  merchantable  quality  of  bulk  in  sale 
by,  667. 

sale  by,  not  a  sale  in  market  overt,  10. 
**  SAY  ABOUT  "  such  a  quanUty,  691. 
SCOTCH  LAW, 

effect  of  sale  under,  418. 

sale  by  sample  under,  418. 
SECURITIES  NEGOTIABLE.    (See  Neootiablb  Securities.) 

warranty  or  condition  in  sale  of,  607,  and  n.  (e). 

forged,  purchase  of,  428. 
SELF  DECEPTION, 

of  vendee,  knowledge  of  vendor  of,  not  fraud,  481. 
SEPARATION, 

when  necessary  to  pass  title,  852  et  seq,,  852,  n.  (6). 

different  doctrines  as  to,  852,  et  seq,,  852,  n.  (&). 
SERVICES,  PERSONAL, 

excuse  for  not  performing,  570,  n.  (a). 
SET-OFF, 

in  account  stated,  same  as  payment,  711. 
SHARES, 

purchase  of  in  a  projected  company,  424. 
SHERIFF, 

effect  of  writ  in  his  hands,  7. 

has  power  to  sell  goods  seized,  17. 

conveys  a  good  title,  even  if  writ  be  afterwards  set  aside,  17. 

but  not,  if  goods  not  property  of  debtor,  17,  n.  (p), 

liability  for  seizure  of  goods  included  in  bill  of  sale,  490. 

nature  of  his  possession  necessary  to  make  valid  sale,  17,  n.  (p),  486. 

cannot  buy  at  his  own  sale,  17,  n.  (^p). 

title  of  purchaser  at  sale  by,  17,  n.  (  jd). 

as  to  right  to  sell  goods  on  defendant's  premises,  679,  n.  (s), 
SHIP, 

price  of  to  be  paid  by  instalments  during  progress  of  construction,  886- 
889.    (See  Property  in  Goods.) 

sale  of,  at  sea,  651,  696,  n.  (c). 

entire  contract  to  make  and  repair  machinery  for,  ship  lost  before  com- 
pleted, 389  a. 

contract  to  manufacture,  force  of  payment  in  instalments,  and  oversee- 
ing work,  851,  n.  (m). 
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SIGNATURE  — under  statute  of  frauds  — 

only  required  by  the  party  to  be  charged,  255. 

so  that  contract  is  valid  or  not  at  election  of  him  who  has  not  signed, 
255. 

signature  is  not  the  same  as  subscribing  name,  256. 

mark  sufficient,  or  pen  held,  while  another  signs  the  name,  256. 

description  instead  of  signature  insufficient,  257. 

initials  sufficient,  if  intended  to  operate  as  a  signature  by  party  who 
writes  them,  257,  258. 

may  be  in  print,  or  in  the  body  of  the  paper,  or  at  beginning  or  end, 
259,  and  ns.  (p)  and  (9),  260,  and  n.  (t),  261  et  seq, 

in  bill  of  parcels,  259,  n.  (  jd). 

at  the  end,  when  statute  requires  memorandum  to  be  *'  subscribed,'' 
259,  n.  {q). 

by  agent,  260,  n.  (f). 

may  be  referred  from  signed  to  unsigned  paper,  but  not  the  reverse,  264. 

in  acceptance,  264. 

of  agent  duly  authorized  to  sign,  265.    (See  Principal  and  Agent.) 
SILENCE, 

and  delay  as  proof  of  acceptance  under  statute  of  frauds,  162  e^  seq, 

and  of  goods  delivered  under  contract,  703. 

when  it  amounts  to  fraud,  430,  and  n.  (k),     (See  Fraud.) 
SMUGGLING,  510.    (See  Illegality.) 
SOUNDNESS.    (See  Warranty.) 
SPECIFIC  CHATTEL, 

what  constitutes  acceptance  under  statute  of  frauds  in  sale  of,  155,  n.  (o). 

when  property  passes  in  sale  of,  313  et  8eq» 

fact  that  vendor  agrees  to  do  something  in  relation  to  it  does  not  neces- 
sarily prevent  title  passing,  315,  n.  (/),  319,  n.  (c),  334,  n.  (t), 

presumption  in  such  case,  318,  319,  and  n.  (c),  321  et  seq, 

title  to  may  pass  though  mingled  with  other  goods,  317,  n.  (I). 

sale  of  conditionally,  when  title  passes,  318,  319  e/  seq,,  and  319,  n.  (c). 

when  buyer  assumes  risk  of  delivery,  he  must  pay  price  even  if  property 
does  not  pass,  if  goods  destroyed  before  delivery,  328. 

how  price  ascertained  when  goods  destroyed,  328,  n.  (c). 

when  title  in  sale  of  passes  where  vendor  is  to  do  something  after  deliv- 
ery, 331. 

where  something  is  to  be  done  to  goods  by  buyer,  382. 

actual  delivery,  force  of,  in  passage  of  title,  331,  n.  (A),  334,  n.  (t). 

where  the  chattel  is  unfinished,  when  title  passes,  335,  and  n.  (x). 
STATUTE  OF  FRAUDS, 

history  of  the  statute,  90,  and  n.  (6). 

purpose  of  the  statute,  91,  n.  (/). 

requires  evidence  additional  to  oral  contract,  91,  n   (/). 

does  not  prohibit  the  oral  contract,  91,  n.  (/)» 

only  affects  the  mode  of  proof,  as  to  all  contracts  within  it,  91,  n.  (/) 
208,  n.  (jg). 
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affects  the  remedy  only  and  not  the  validity  of  the  contract,  91,  n.  (/). 
defence  of,  can  only  be  made  by  parties  or  privies,  91,  n.  (/). 
subsequent  modification  of  writing  of  contract  within,  216,  n.  (cQ. 
subsequent  purchaser,  with  knowledge  of  contract,  invalid  under  stat- 
ute, 187,  n.  (a). 
What  contracts  are  embraced  fmthin  if,  92,  95,  n.  (/),  526,  n.  (c). 

Lord  Tenterden's  act,  passed  to  extend  it  to  executory  contracts, 

98,  and  n.  (^). 
contract  not  to  be  performed  within  a  year,  526,  n.  (c). 
goods  need  not  be  capable  of  delivery,  95,  n.  (t), 

or  in  existence,  93,  and  n.  (g), 
where  materials  furnished  by  employer,  former  rule  as  to,  105. 
where  work  is  essence  of  the  contract,  former  English  rule,  106. 
how,  in  some  of  the  states,  106,  n.  (s)y  109,  n.  (y). 
when  warranty  must  be  in  writing,  611,  n.  (/^). 

Distinction  between  contracts  of  sale,  and  contracts  for  work  and  labor  done, 
and  materials,  94,  109,  and  n.  (y). 

review  of  the  authorities,  94-109,  and  n.  (y). 
remarks  on  the  cases  —  rule  deduced  from  them,  103-107. 
different  tests  suggested  by  different  judges  prior  to  Lee  v.  Grif- 
fin, 104-106. 
test  suggested  by  Lord  Ellenborough,  by  Abbott,  C.  J.,  and  Lord 

Loughborough,  104. 
test  suggested  by  Bay  ley  J.,  105. 

Pollock  C.  B.,  106. 
Martin  B.,  106. 
contract  for  a  chattel  to  be  affixed  to  a  freehold  is  not  a  sale  of  goods, 

108. 
in  America,  tests  suggested,  109,  and  n.  (;/). 

examination  of  prominent  American  decisions  on  this 
subject,  109,  n.  (y), 

rules  in  the  different  states,  109,  n.  (y), 
auction  sales  are  within  the  statute,  110. 
so  are  sales  made  in  a  foreign  country,  113,  n.  (f). 
What  are  ^^ goods,  wares,  and  merchandise,^^  111. 

choses  in  actions,  shares,  stocks,  not  within  statute,  111,  and 

n.  (a), 
in  some  of  the  American  States,  sales  of  notes,  and  stock,  and 
bank  bills,  are  held  to  be  within  their  statutes  of  frauds.  111, 
n.  (a), 
interest  in  an  invention  before  letters  patent  are  obtained, 
111,  n.  (a), 
title  to  personal  property  depends  upon  the  law  of  state  where  it 
is,  113,  n.  (/). 
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interests  in  land  are  under  4th  section,  118. 

stamp  act  as  to  sales  of  goods,  113. 

difference  between  4th  and  17th  sections,  114. 

what  is  an  interest  in  land  under  4th  section,  115. 

general  principles,  by  Blackburn  J.,  116,  117. 

first  rule,  where  things  are  severed  from  the  soil  before  property 

passes,  17th  section  applies,  118. 
second  rule,  where  property  passes  before  severance,  distinction 
to  be  made,  120. 
if  Jructus  naturalest  4th  section  applies,  120,  and  n.  (/),  126, 

and  n.  (y), 
if  fructvLs  industrialetft  17th  section  applies,  121. 
general  proposition  as  to  growing  crops,  126. 
axQjructus  industriales  **  goods,  &c."  while  growing,  127. 
sales  of  growing  timber,  118,  n.  (s),  126,  n.  (y). 

title  vests  in  purchaser,  when  severed,  126,  n.  (jf). 
intermediate  crops,  producing  no  fruit  the  first  year,  or  a  succes- 
sion of  crops,  128. 
crops  not  yet  sown,  181. 
crops  when  mere  accessories  to  the  land,  182. 
JVhat  is  the  price  or  vcdue  of  10/.,  134. 

where  several  articles  are  sold  at  one  time,  134. 

where  several  lots  are  bought  at  auction,  135,  and  n.  (d). 

where  the  thing  sold  is  of  uncertain  value,  136. 

where  there  is  one  consideration  for  several  contracts,  137,  and 

n.  (^). 

price  or  value  to  bring  contract  within  statute  not  alike  in  all 
states,  91,  n.  (e). 
What  is  acceptance^  139. 

acceptance  of  sample  as  part,  141. 

acceptance  may  be  constructive,  144. 

fact  for  the  jury  whether  buyer  accepted,  144. 

an  act  of  ownership  is  acceptance,  145. 

acceptance  may  suffice  for  formation  of  contract,  and  not  for 
performance,  149,  150. 

whether  it  is  necessary  that  buyer  should  have  had  an  opportu- 
nity of  rejection,  152-158. 

acceptance  may  precede  receipt,  157. 

acceptance  insufficient  after  action  brought,  159. 

carrier  has  no  authority  to  accept  for  buyer,  160,  181. 

silence  and  delay  as  proof  of  acceptance,  162. 

marking  the  goods,  166,  and  n.  (A). 

where  some  of  the  goods  are  not  yet  in  existence,  167. 

where  the  goods  are  of  different  kinds,  168. 

where  the  bargain  is  for  sale  and  resale,  169,  and  n.  (^). 
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effect  of  proving  acceptance  and  receipt,  1 70. 
acceptance  after  disaffirmance  of  contract  by  vendor,  171. 
What  is  actual  receipt,  172.    (See  Receipt.) 
what  is  earnest,  189.    (See  Earnest.) 
what  is  part  payment,  189.     (See  Payment.) 

memorandum  or  note  in  writing,  201.     (See  Evidence  ;  Memoran- 
dum.) » 
signature  of  the  party,  255.     (See  Signature.) 
signature  of  agent  duly  authorized  to  sign,  265.     (See  Principal  and 

Agent.) 
broker's  authority  to  sign,  273.     (See  Broker.) 
auctioneer's  authority  to  sign,  268.     (See  Auctioneer.) 
bought  and  sold  notes,  275.     (See  Bought  and  Sold  Notes.)' 
distinction  between  4th  and  17th  sections  of  statute,  224,  246. 
STOCKS  AND  SECURITIES, 

sale  of.     (See  Negotiable  Securities.) 

what  is  a  good  delivery  in  sale  of  stock,  as  to  third  persons,  675,  n.  (c^). 
STOLEN  GOODS.    (See  Market  Overt.) 

auctioneer,   or  other  person   selling   or  using,  liable  to 
owner,  though  ignorant  of  the  fact  that  goods  had  been 
stolen,  6,  and  n.  (6). 
in  case  of  mere  naked  bailee  of,  6,.n.  (b), 
STOPPAGE  IN  TRANSITU, 

is  a  right  which  exists  only  when   buyer  is  insolvent,  and  after  the 
goods  have  been  delivered  out  of  vendor's  possession,  767,  828,  and 
n.  (6). 
its  history,  829. 
an  extension  of  the  right  of  lien  upon  the  goods,  for  the  price,  868, 

n.  (d). 
a  right  adverse  to  the  purchaser,  828,  n.  (a), 
there  must  be  a  seller,  purchaser,  and  a  middleman,  828,  n.  (6). 
W?u>  may  exercise  the  right  — 
persons  in  position  of  vendors,  880. 

consignor  who  has  bought  with  his  own  money  or  credit,  830. 
agent  of  vendor,  who  is  indorsee  on  bill  of  lading,  830. 
agent  who  has  power  to  act  for  consignor,  834,  n.  (r). 
person  who  pays  price  of  goods  for  the  purchaser,  and  takes  assignment 

of  bill  of  lading,  880,  n.  (/). 
vendor  of  an  interest  in  an  executory  contract,  831. 
queer e — can  surety,  881. 

parties  having  liens  other  than  that  of  vendor  cannot,  832. 
consignor  may  stop,  even  where  factor  has  made  advances,  833. 
agent  without  authority :  stoppage  good,  if  ratified  before  end  of  transit, 

but  not  otherwise,  834,  and  n.  (r). 
ratification  where  a  letter  giving  authority  had  not  reached  agent  when 
he  assumed  to  act,  884. 
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vendor's  right  not  affected  by  partial  or  conditional  payment,  835. 
but  lost,  if  he  has  received  securities  as  absolute  payment,  885. 
consignor  may  stop,  although  account  current  with  consignee  is  unad- 
justed, and  the  balance  uncertain,  835. 
consignor  who  ships  goods  to  meet  unmatured  acceptances  in  general 

account  cannot  stop  (qucsre)^  835. 
vendor's  right  is  paramount  to  carrier's  lien  for  general  balance,  886. 
or  to  attaching  creditor's,  836. 
and  in  certain  cases  to  claim  for  freight,  836. 
Against  lohom  may  it  he  exercised  — 

only  against  insolvent  vendee,  837. 

what  is  meant  by  insolvency,  837,  and  n.  (k). 

vendor  stops  at  his  peril  in  advance  of  buyer's  insolvency,  838. 

when  insolvency  must  occur,  to  be  available  as  a  ground  of  stoppage, 

837,  n.  (jfc). 
Wken  does  the  transit  begin :  and  end  — 
duration  of  the  transit,  839. 
the  right  comes  into  existence  after  vendor  has  parted  with  title  and 

right  of  possession,  and  actual  possession,  840. 
general  principles  stated  by  Parke  B.  in  James  v,  GrifEn,  840. 
goods  may  be  stopped  in  hands  of  carrier,  841,  849,  n.  (6). 
even  though  named  by  purchaser,  841. 
but  goods  delivered  on  buyer's  own  cart  or  vessel  are  not  in  transitu, 

841. 
vendor  may  restrain  the  effect  of  delivery  on  buyer's  vessel,  by  the 

terms  of  the  bill  of  lading,  842. 
and   the  effect  of  the  delivery  on  the  buyer's  own  ship  is  the  same 

whether  it  be  a  general  ship  or  one  sent  expressly  for  the  goods, 

842. 
where  the  vessel  is  chartered  by  the  buyer,  843. 
right  does  not  extend  to  insurance  money  due  to  purchaser,  844. 
where  vendor  takes  receipt  in  his  own  name  for  goods  put  on  board, 

his  right  not  lost,  845. 
unless  the  vessel  belonged  to  buyer  of  goods,  and  vendor  fails  to  qual- 
ify the  language  of  the  receipt,  845. 
transit  not  ended  till  goods  reach  ultimate  destination,  846,  847,  n.  (t), 

848,  n.  (z). 
test  for  determining  this,  846. 
cases  illustrating  the  principle,  847  et  seq.,  848  a. 
force  of  landing  goods  at  usual  wharf,  no  duty  being  cast  on  wharfinger, 

847,  n.  (i), 
where  goods  have  reached  their  destination,   but  are  still  in  carrier's 

possession,  849,  and  n.  (&). 
both  buyer  and  carrier  must  agree  before  carrier  can  become  bailee  to 

keep  the  goods  for  buyer,  849  et  seq. 
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carrier  may  become  bailee  for  buyer  while  retainiDg  his  own  lien, 
85S. 

buyer  may  anticipate  the  end  of  iransituSf  and  thus  put  an  end  to  the 
right  of  stoppage,  854,  and  n.  («).  * 

transit  ended  where  goods  are  placed  on  board  ship  appointed  by  pur- 
chaser, to  be  transported  not  to  him,  but  to  other  markets,  844,  n.  (c). 
But  see  848  a. 

buyer's  right  of  possession  not  affected  by  carrier's  tortious  refusal  to 
deliver,  and  right  of  stoppage  is  at  an  end,  855. 

right  of  stoppage  continues  after  arrival  of  goods  at  destination,  until 
vendee  takes  possession,  856,  and  n.  (z). 

what  is  such  possession,  856. 

whether  delivery  of  part  is,  857,  and  n.  (e), 

delivery  even  after  buyer's  bankruptcy,  into  his  warehouse  or  to  his  as- 
signee's, ends  the  transit,  858. 

but  insolvent  buyer  may  aid  his  vendor,  by  refusing  acceptance  and 
rescinding  contract,  858,  and  n.  (A). 

or  decliaing  to  take  possession,  858. 

assent  of  vendor  to  rescission  may  be  made  after  goods  are  attached, 
858,  n.  (A). 

sale  of  goods  which  are  in  government  warehouse  ;  certificate  of  store- 
keeper being  given  for  goods  as  property  of  vendee,  vendor  to  forward 
to  another  place,  when  right  to  stop  lost,  848  n.  (z). 

mere  fact  that  purchaser  has  resold  goods,  and  that  bill  of  lading  has 
been  made  out  in  name  of  sub-purchaser,  does  not  destroy  the  right, 
848  a. 

effect  of  entry  of  goods  in  the  custom  house,  859,  and  n.  (9),  859  a. 
How  is  the  right  exercised  — 

no  particular  mode  required,  859. 

simple  notice  to  carrier  is  the  usual  mode,  859,  and  n.  (t^). 

the  notice  must  be  to  the  person  in  possession,  860. 

or  to  the  employer,  in  time  to  enable  him  to  notify  his  servant  not  to  de- 
liver, 860. 

it  is  not  necessary  to  inform  carrier  that  buyer  has  not  parted  with  the 
bill  of  lading,  861. 

duty  of  master  of  vessel  is  to  deliver  goods  to  vendor,  not  to  retain  them 
till  conflicting  claims  are  settled,  861. 

but  he  delivers  at  his  peril,  and  may  require  indemnity,  861. 

and  if  refused,  may  protect  himself  by  bill  of  interpleader,  861. 

whether  if  he  delivers  to  wrong  person  he  is  liable  in  trover,  861,  and 
n.  (yi). 

the  stoppage  must  be  on  behalf  of  vendor  in  assertion  of  his  paramount 
right  to  the  goods,  861. 
How  it  may  be  defeated — 

not  by  an  attachment  of  the  goods  as  property  of  consignee,  862,  n.  (c). 
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nor  by  sale  of  the  goods  unless  made  by  transfer  of  bill  of  lading, 
862,  n.  (c). 

right  is  only  defeasible  when  a  bill  of  lading  representing  the  goods  has 
*         been  transferred  to  bond  fide  indorsee  for  value,  862,  and  n.  («). 

effect  of  receipt  of  bill  of  lading  by  vendee,  862,  n.  (d). 

by  common  law  the  right  could  only  be  defeated  by  the  transfer  of  the 
bill  of  lading  on  sale  of  the  goods,  868. 

but  now  by  factors  acts,  by  pledge  of  the  bill,  868. 

and  the  transfer  of  the  bill  of  lading  is  now  an  assignment  of  the  contract 
as  well  as  a  transfer  of  the  goods,  863. 

but  the  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  the 
transferee  gets  only  such  title  as  the  transferor  had,  864. 

but  bond  fide  holder  will  prevail  against  true  owner  who  has  transferred 
the  bill,  even  though  induced  to  do  so  by  fraud,  864. 

indorsement  of  bill  of  lading,  when  primd  facie  proof  that  it  was  for 
value,  864. 

where  consignor  gets  back  bill  of  lading  after  parting  with  it,  865. 

where  bill  of  lading  has  been  transferred  as  a  pledge,  right  of  stoppage 
exists  for  the  surplus,  865. 

and  vendor  may  force  pledgee  to  marshal  the  assets,  865. 

vendor's  right  of  stoppage  is  defeated  by  the  transfer  of  the  bill  of  lad- 
ing, even  when  transferee  knows  that  the  goods  have  not  been  paid 
for,  if  the  transaction  is  honest,  866. 

whether  transfer  for  antecedent  debt  will  defeat  the  right,  866,  and 
n.  (x). 

remarks  of  Cotton  L.  J.  as  to  rights  of  vendor  against  third  persons, 
866  a. 
What  is  the  effect  of  a  stoppage  — 

the  effect  is  to  restore  the  goods  to  the  vendor's  possession^  not  to  re- 
scind the  sale,  867,  868,  and  n.  {d), 

this  is  also  the  law  in  America,  868,  and  n.  (d). 
"STRIKING  BARGAIN," 

what,  191. 
SUBJECT  OF  SALE.    (See  Thing  Sold.) 
SUBSEQUENT  APPROPRIATION,  858  et  seq. 

converts  executory  contract  into  bargain  and  sale,  358,  and  n.  (6). 

when  vendor  is  to  appropriate  the  goods,  what  constitutes  the  appropria- 
tion, 358  et  seq.y  360,  n.  {d), 

rule  to  determine  election,  359. 

point  of  time  at  which  property  passes,  360. 

authorities  reviewed,  361  et  seq, 

delivery  to  carrier  by  order  of  vendee,  effect  of,  862. 

where  vendor  pays  for  the  carriage,  363. 

vendor  to  load  coal  and  deliver  at  vendee's  wharf;  effect  of  loading 
alone,  863,  n.  (t). 
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conditional  appropriation,  369. 

vendee  may  assent  prior  to  appropriation  by  vendor,  871,  and  n.  (z), 
875,  n.  (/). 

election  by  vendor  must  be  in  conformity  with  contract,  876,  and  n.  (I). 

cannot  elect  more  than  contract  requires,  876. 

of  chattel  to  be  manufactured,  877. 
during  manufacture,  880. 

discounting  bills  attached  to  bills  of  lading,  force  of,  878,  n.  (n^). 

buyer  must  assent  to  appropriation  by  vendor,  879  a,  871,  and  n.  (r). 
SUBSEQUENT  PURCHASER, 

with  knowledge  of  contract  invalid  under  statute  of  frauds,  187,  n.  (a). 
SUNDAY, 

sales  on,  552-558,  554,  n.  (9),  557,  n.  («),  558,  n.  (h). 

(See  Illegality.) 
warranty  or  deceit  in  sales  on,  558,  n.  (h), 
note  given  for  property  sold  on,  557,  n.  (m). 
sale  made  on,  and  delivery  on  secular  day,  557,  n.  (x). 
delivery  on,  in  pursuance  of  sale  made  on  secular  day,  557,  n.  (x), 
ratification  of  sale  made  on,  557,  n.  (x),  558,  n.  (A), 
effect  of  date  of  contract  of  sale  made  on,  558,  n.  (A). 
SYMBOLICAL  DELIVERY, 

what  is,  696,  ns.  (b)  and  (c). 
delivery  of  key  of  shop  or  storehouse,  696,  n.  (6). 

of  property  under  attachment  and  in  hands  of  officer,  7,  and  n.  (</),  696, 
n.  (6). 

or  in  custody  of  third  party  claiming  it,  696,  n.  (b), 
of  part  for  the  whole,  696,  n.  (6). 
by  delivery  of  common  carrier's  receipt,  697,  n.  (c). 

TELEGRAM, 

signed  by  a  clerk,  sufficient  signature  under  statute  of  frauds,  271. 
contract  may  be  made  and  proved  by,  44,  n.  (a). 

same  rules  apply  as  to  correspondence  by  letter,  44,  n.  (a). 
TENANT  IN  COMMON, 

sale  by  one  good,  and  no  defence  to  purchaser  that  co-tenant  forbids 
payment  to  the  one  selling,  6,  n.  (a). 
TENDER, 

talid  at  &ny  time  before  writ  issued,  708. 

equivalent  to  payment,  712. 

requisites  of  valid  tender,  718. 

buyer  must  produce  money  equal  to  the  debt,  718. 

waiver  of  production  of  money  may  be  implied,  but  the  courts  are  ritr- 

orous  in  requiring  proof  of  such  waiver,  718,  and  n.  (y), 
examples  of  sufficient  waivers,  714,  and  n.  (J), 

tender  must  be  so  made  as  to  enable  creditor  to  examine  and  count  the 
money,  715. 
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debtor 'is  not  bound  to  count  the  money,  715,  n.  (n). 
in  what  coin  tender  must  be  made,  715,  716,  720,  n.  (/). 

as  to   the  legal  tender  acts  of  the  United 

States,  715,  n.  (g), 
bank  bills,  716,  n.  («). 

tender  of,  good  unless  objected  to,  716, 
n.  («). 
waiver  of  objection  to  the  quality  or  kind  of  money  offered,  readily  im- 
plied, 716. 
tender  of  more  than  is  due  is  good,  717. 
but  not  with  demand  for  change,  718. 
tender  of  part  of  an  entire  debt  not  valid,  719. 
of  balance  due  after  set-off  not  allowable,  720. 
tender  must  be  unconditional,  721,  and  n.  (m). 
debtor  cannot  demand  admission  that  no  more  is  due,  722-724. 
but  may  exclude  presumption  that  he  admits  more  to  be  due,  722,  and 

n.  (s), 
tender  with  protest  that  tHe  amount  is  not  due  is  good,  725. 
whether  at  common  law  debtor  could  demand  receipt,  on  making  ten- 
der, 726. 
now  he  can  by  statute,  727. 

tender  is  a  bar  to  the  action,  not  merely  to  damages,  728. 
tender  under  French  law,  754. 

m 

of  goods  manufactured  to  order,  SS5,  n.  (x). 
TENTERDEN'S,  LORD,  ACT, 

in  addition  to  statute  of  frauds,  9S. 
TfflNG    SOLD, 

where  thing  has  ceased  to  exist,  sale  void,  76. 
reason  of  this,  77. 

things  not  yet  in  existence,  two  classes,  78. 

things  having  potential  existence  may  be  sold,  78. 

things  not  yet  in  existence  actual  or  potential,  or  not  yet  belonging  to 
vendor,  may  be  the  subject  of  an  executory  agreement,  not  of  sale, 

78,  79,  n.  (A:). 

goods  that  may  thereafter  be  purchased  and  placed  in  a  particular  store, 

79,  n.  (^-). 

subsequent  effect  may  be  given  to  the  executory  agreement,  80,  and 

n.  (0. 
rule  in  equity  different  from  that  at  law,  81,  and  n.  (m). 
not  belonging  to  the  vendor,  82. 

stocks  in  Massachusetts,  82,  n.  (s), 
American  decisions  and  rules  in  different  states,  79,  n.  (k),  81,  n.  (m), 

83,  and  n.  (/). 
whether  executory  contract  to  sell  goods  not  owned  by  vendor  is  a  wager 

contract,  82,  542,  542  a. 
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sale  of  a  hope  dependent  upon  a  chance,  the  venditio  spei  of  the  civil- 
ians, 84,  and  n.  (y), 
goods  at  sea,  78,  n.  (g). 

invoice  of  outward  cargo,  after  sailing  of  vessel,  78,  n.  (g), 
of  fish,  aflerwards  to  be  caught,  84,  n.  (y). 

existence  of  thing  sold  not  an  implied  warranty,  but  a  condition,  669. 
TIMBER,  GROWING, 
sales  of,  126,  n.  (y), 

when  and  to  what  extent  within  the  statute  of  frauds,  126,  n.  (y). 

effect  of  severance  from  soil,  126,  n.  (y). 

effect  of  revocation  of  license  to  enter  and  cut,  126,  n.  (y), 

when  severance  is  to  take   place  before  property  is  transferred, 

118,  126,  n.  (y). 
to  be  cut  as  soon  as  possible,  126,  n.  (y). 

test  whether  parties   looked  to  trees  deriving  a  benefit  from  the 
land,  or  merely  intended  land  should  be  in  the  nature  of  a  ware- 
house, 126,  n.  (y). 
TIME, 

time,  if  of  the  essence  of  the  contract  of  sale,  forms  a  condition  prece- 
dent, 59S. 
where  time  for  delivery  not  expressed,  a  reasonable  time  is  allowed,  683. 
and  this  is  determined  according  to  the  facts  and  circumstances  of  the 
sale,  of  which  parol  evidence  may  be  given,  even  if  sale  be  written, 
683,  and  n.  (c). 
where  the  time  is  expressed  the  question  is  one  of  law  for  the  court,  684. 
last  day  included  in  calculation,  684,  and  n.  (J), 
meaning  of  **  month,"  684,  and  n.  (/). 
"days,"  how  counted,  684. 

**  hour,"  up  to  which  vendor  may  deliver,  685,  686,  n.  (jo*). 
rules  established  by  the  decision  in  Hartup  v.  McDonald,  685,  686. 
meaning  of  ^*  directly,"  **as  soon   as   possible,"  "  reasonable   time," 

"forthwith,"  687,  700,  709. 
day  of  an  act  from  which  time  runs  is  to  be  excluded,  684,  n.  (T), 
"  between  two  days,"  excludes  both,  684,  n.  (/). 

so  from  one  day  to  another,  684,  n.  (/). 
"  until "  is  exclusive,  684,  n.  (/). 
TIME  BARGAINS.     (See  Illegality.) 
TIPPLING  ACTS,  543. 
TITLE.    (See  Property  in  Goods.) 

implied  warranty  of,  621  et  seq,,  627  and  n.  (i).     (See  Warranty.) 
exception  to  rule  that  only  owner  can  transfer,  8  et  seq,,  15,  16,  18,  19, 
and  notes. 
TOMBSTONE, 

agreement  to  manufacture,  within  17th  section  of  statute  of  frauds,  102, 

n.  (/;. 
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TRIAL, 

sales  **  on  trial,"  595. 
TROVER, 

innocent  buyer,  reselling  goods  bought  from  one  not  owner,  liable  in 

trover  to  true  owner,  6. 
maintainable,  even  though  evidence  in  support  of  it  shows  a  case  of 

ielony  in  defendant,  13. 
effect  of  sales  in  market  overt,  as  a  defence  in  trover,  8-14.      (See 

Market  Overt.) 
broker's  responsibility  in  trover,  discussed  in  Fowler  v,  Hollins,  243. 
recovery  in  trover  and  satisfaction  of  the  judgment  operates  as  a  sale  by 

the  plaintiff  to  the  defendant,  49,  and  n.  (r). 
bankrupt's  assignee  cannot  maintain  trover  against  unpaid  vendor  in 

possession,  769. 
lies  against  vendor,  even  where  property  has  not  passed,  if  vendor  is 

debarred  by  estoppel  from  showing  that  fact,  778. 
vendee  in  default  cannot  maintain  trover,  785,  794. 
damages  in  trover  not  always  the  full  value  of  goods  converted,  793. 
proper  rule  in  such  cases,  876. 
buyer  cannot  obtain  greater  damages  by  suing  in  trover  than  by  suing 

on  the  contract  for  the  breach,  793,  886  et  seq, 
TRUST, 

parol  declarations  of  as  to  personalty,  2,  n.  (/). 
declarations  of  in  bill  of  sale,  491. 

USAGE.    (See  Evidence.) 

what,  and  effect  of,  216,  n.  (6). 
is  matter  of  fact,  not  of  opinion,  215,  n.  (&). 
how  proved,  215,  n.  (b). 
actual  knowledge  of  not  required,  215,  n.  (b), 
use  to  be  made  of  it  when  proved,  215,  n.  (6). 

cannot  be  allowed  to  control  express  intention  of  the  parties,  215,  n.  (6). 
nor  to  engraft  on  a  contract  of  a  sale  a  stipulation  inconsistent 
with  the  common  law,  215,  n.  (6),  655,  n.  (a), 
understanding  of  a  community  or  class  as  to  a  legal  effect,  or  an  im- 
plication of  law,  not  a  valid  usage,  215,  n.  (6),  655,  n.  (a), 
inadmissible  to  contradict  terms  of  express  contract,  215,  n.  (b). 
to  engraft  an  implied  warranty  on  sale,  655,  n.  (a), 
whale  fishery;  usage  in,  215,  n.  (b). 

VALUATION,  87.    (See  Conditions;  Price.) 
VALUE, 

uncertain,  whether  statute  of  frauds  applies,  136. 
VENDEE, 

rights  acquired  by  in  purchase  from  one  not  owner,    6,   and   n. 
(a),  8. 
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VENDOR, 

who  may  be,  6  6/  seq. 

not  necessary  that  goods  should  be  in  actaal  possession  of,  6,  n.  (a). 
VOID  AND  VOIDABLE  ACTS, 

distinction  between,  26,  n.  (p), 

in  reference  to  contracts  of  infants  or  lunatics,  26,  n.  (/?). 

WAGER, 

when  illegal,  541,  542,  and  n.  (o),  542  a. 
WAIVER  OF  CONDITIONS,  566  et  seq.    (See  Conditions.) 
WAREHOUSEMAN,  780,  781.    (See  Estoppel.) 

WARRANTS,  DOCK  OR  WAREHOUSE.    (See  Documents  of  Title.) 
WARRANTY.    (See  Damages.) 
Express, 

sale  by  description  involves  condition,  not  warranty,  600-606,  610. 

otherwise,  in  some  American  States,  600,  n.  (p), 
definition  and  nature  of  warranty,  600,  610. 
distinction  between  and  antecedent  representations,  610. 
ground  of  recovery  when  warranty  is  laid  with  scienter,  617,  n.  (i). 
distinction  between  warranty  and  condition,  561,  610  et  seq, 
a  representation,  in  order  to  constitute  a  warranty,  must  be  made 
during  the  course  of  the  dealing,  and  must  enter  into  the  bargain, 
610. 
warranty,  after  sale  completed,  requires  new  consideration,  611,  and 

n.  (c).  '■ 

warranty  of  quality  is  not  implied  by  mere  fact  of  sale,  611. 
caveat  emptor  is  the  rule  :  but  subject  to  many  exceptions,  611. 
warranty  of  title,  612. 

no  special  form  of  words  needed  to  create  warranty,  6 IS,  and  n.  (/b). 
test  for  determining  whether  representation  amounts  to  warranty,  613. 
it  is  fact  for  the  jury,  whether  warranty  was  intended,   613,  and 

n.  (m). 
interpretation  of  express  warranties,  and  examples  of  decided  cases, 

618-615,  and  ns.  {t)  and  {y). 
general  warranty  does  not  extend  to  defects  visible  on  simple  inspec- 
tion, unless  so  worded  as  specially  to  protect  buyer  from  them,  616, 
and  ns.  («)  and  (/),  618,  n.  {V), 

unless  art  used  to  conceal  defects,  616,  n.  (e). 
meaning  of  **  soundness  "  in  warranty  of  horses,  616,  n.  (e),  619,  620. 
list  of  various  defects  which  have  been  held  to  constitute  unsound- 
ness, 620,  and  n.  (/i). 
conditions  for  return  of  horses  not  answering  warranty,  599  a,  and  n. 

parol  evidence  inadmissible  to  prove  or  extend  warranty  in  written, 
sale,  621,  and  n.  (m). 
62 
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WARRANTO—  Continued. 

admissible  to  explain  and  show  warranty,  not  contained  in  informal 

receipt  or  bill  of  parcels,  622,  and  n.  (p), 
warranty  of  future  soundness,  623. 
warranties  by  agents  —  general  rule,  624. 
agents  for  sale  may  give  warranty,  if  usual,  in  order  to  effect  a  sale, 

624,  and  n.  (a), 
but  a  servant  of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse 

on  one  particular  occasion,  has  no  implied  authority  to  warrant,  625. 
Implied,  of  Title, 

exists  in  executory  agreement,  627,  630,  and  n.  (/>). 

affirmation  by  vendor  that  the  chattel  is  his,  implies  warranty  of 

title,  627. 
this  affirmation  may  be  implied  from  conduct  as  well  as  expressed  in 

words,  627  et  seq,,  634  a. 
as  to  the  time  at  which  vendee  can  show  a  breach  of  warranty  of  title, 

627,  n.  (i). 
right  of  vendee  to  remove  lien  on  the  goods,  627,  n.  (i). 
if  vendor  knows  he  has  no  title,  it  is  a  fraud  to  sell,  if  he  conceal  that 

fact  from  buyer,  627,  and  n.  (i). 
the  one  controverted  question  is,  whether  in  the  sale  of  a  chattel  an 

innocent  vendor,  by  the  mere  act  of  sale,  asserts  that  he  is  owner, 

628. 
discussion  of  the  subject  and  review  of  the  authorities,  628-638. 
submitted  that  the  Vule  is  now  changed  from  that  laidTdown  in  the 

text-books,  689. 
to  whom  vendee  liable  when  his  vendor  was  not  true  owner,  628,  640, 

640  a. 
in  America,  warranty  of  title  said  to  be  implied  only  when  the  sale 

is  of  goods  in  possession  of  the  vendor,  641,  and  n.  (t). 
of  title,  in  exchanges  of  property,  641,  n.  (i). 

possession  of  vendor  equivalent  to  an  affirmation  of  title,  641,  n.  (i). 
possession  by  agent  at  time  of  sale  or  exchange,  641,  n.  (t). 
"  possession,"  what  it  means,  641,  n.  (t). 
by  civil  law  vendor's  obligation  of  warranty,  406-409. 
by  the  civil  law,  warranty  against  eviction  by  paramount  title  is  al- 
ways implied,  642. 
French  Code  on  the  subject,  643. 
Implied,  of  Quality, 

in  sale  of  speciBc  chattel,  already  existing,  and  inspected  by  the 
buyer,  the   rule  caveat  emptor  admits  of  no  exception  by   implied 

warranty  of  quality,  618,  n.  (/),  644,  661,  n.  (u), 
warranty  of  quality  implied  in  sale  of  chattel  to  be  made  or  supplied, 

645. 
sale  of  s{>ecific  chattel  by  description,  a  condition  precedent  that  it 

shall  answer  to  the  description,  645.     See  600,  n.  (p). 
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sale   by  sample   implies  warranty  that  bulk  equals  sample,  648,  and 

n.  (2). 
all  sales  where  samples  are  shown  are  not  sales  **  by  sample,"  649. 
examples  in  illustration  of  this,  648-651. 
to  constitute  sale  by  sample  contract  must  be  made  solely  with  reference 

to  sample,  648,  n.  (2),  649. 
sample  shown  by  manufacturer  deemed  to  be  free  from  secret  defects, 

648,  n.  (2),  651-654. 
how  when  shown  by  one  not  a  manufacturer,  648,  n.  (2). 
buyer^s  rights  of  inspection  and  rejection  if  goods  not  equal  to  sample, 

651-653. 
American  law  on  this  subject,  653,  654. 
average  sample,  654. 
whether  in  sale  by  sample  there  is  any  implied  warranty  of  merchantable 

character,  667. 
warranty  of  quality  may  be  implied  from  usage,  655,  and  n.  (a), 
subject  to  certain  limitations,  655,  n.  (a), 
stipulation  as  to  quality  may  amount  to  warranty,  644,  n.  (n). 
in  sale  of  goods  by  description,  not  inspected  by  buyer,  there  is  an 

implied  warranty  of  quality  that  the  goods  are  salable  or  merchanta- 

able,  656.     See  656,  n.  (/i),  657,  n.  (/). 
statement  that  the  article  sold  is  of  same  quality  as  article  previously 

sold,  644,  n.  (n). 
in  sale  of  securities,  promissory  notes,  &c.  607,  and  n.  (e). 
as  to  sales  of  packed  cotton,  656,  n.  (/). 
where  goods  are  ordered  of  manufacturer,  657,  and  n.  (/). 
article  ordered  of  manufacturer  by  purchaser  who  tells  the  purpose  for 

which  he  orders  it,  657. 
where  manufacturer  contracts  to  supply  an  article  for  particular  pur- 
pose, 657. 
where  manufacturer  engages 'to  supply  goods  manufactured  by  himself 

or  in  which  he  deals,  but  which  the  purchaser  has  no  opportunity  for 

inspecting,  657,  and  n.  (^'l). 
warranty  does  not  extend  to  a  depreciation  of  quality  necessarily  result- 
ing from  transit,  659.     See  659,  n.  (o),  ' 
does  not  extend  to  the  packages  in  which  the  goods  are  contained,  660. 
implied  warranty  where  goods  are  bought  for  a  special  purpose  made 

known  to  vendor,  on  whose  skill  buyer  relies,  657,  and  ns.  (k^)  and 

(/),  661,  and  n.  (q). 

rule  when  goods  are  present  and  subject  to  examination, 
661,  n.  (u). 
whether  goods  are  sold  for  a  particular  purpose  is  a  question  for  jury, 

657,  n.  (*;!). 
implied  warranty  is  excluded  where  express  warranty  has  been  givpn 

666. 
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warranty  not  implied  in  favor  of  a  third  person  no  party  to  the  contract, 

668. 
existence  of  thing  sold  properly  a  condition,  not  an  implied  warranty, 

669. 
is  there  an  implied  warranty  of  quality  in  sales  of  provisions?   670,  and 

n.  (r),  671,  and  n.  (w),  672,  n.  (z^). 
submitted  that  there  is  not,  672,  and  n.  (s^). 
implied  warranty  from  marks  on  packages,  673. 

remedies  of  the  buyer  on  breach  of  warranty,  893  et  seq,     (See  Reme- 
dies.) 
remedies  of  vendee  for  breach  when  negotiable  securities  given,  902. 
in  some  states  treated  as  a  condition  subsequent,  to  avoid  circuity  of 
action,  888,  n.  (a). 
WEIGHING 

of  goods,  effect  on  passage  of  title,  319,  and  n.  (c). 
WHALE, 

property  in  when  harpooned,  215,  n.  (&). 
WHARVES, 

sufferance  wharves  in  London,  811. 
WORK  AND  LABOR,  &c. 

how  distinguished  from  a  contract  of  sale,  94-109,  and  n.   (^).     (See 
Statute  of  Frauds.) 
WRIT, 

effect  of  outstanding  writ  of  execution  on  the  sale  of  goods  by  the 
owner,  9. 
•  WRITTEN  CONTRACT, 

presumed  to  contain  the  entire  agreement  of  the  parties,  to  the  exclusion 
of  previous  conversations  not  incorporated  into  it,  202,  n.  (a^). 
WRONGED  OER, 

sale  by  owner,  of  goods  withheld  by,  6,  n.  (a). 
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